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PHILIP  BOCKETT  BARLOW,  Esq.  and  HENRY  SELFE  SELFE,  Esq. 

Barristers-at-Law. 
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JUDGES   AND  LAW  OFFICEKS. 

FROM  MICHAELMAS  TERM,  1841,  TO  TRINITY  TERM,  1843,  INCLUSIVE. 


IN  THE  COURTS  OF  CHANCERY. 

The  Right  Hon.  Lord  Lykdhurst,  Lord  High  Chancellor. 

The  Right  Hon.  Lord  Langdalk,  Master  of  the  Rolls. 

The  Right  Hon.  Sir  Lancelot  Shadwell,  Knt.,  Vice  CbiUkceXkft  of  England. 

The  Right  Hon.  Sir  James  Lewis  Knight  Bruce,  Knt.,  First  Vice  Chancellor. 

The  Right  Hon.  Sir  James  Wigram,  Knt.,  Second  Vice  Chancellor. 


IN  THE  COURT  OF  REVIEW,  IN  BANKRUPTCY. 

The  Right  Hon.  Thomas  Erskine,  Chief  Judge. 
The  Hon.  Sir  John  Cross,  Knt 
The  Hon.  Sir  George  Rose,  Knt. 


IN  THE  COURT  OF  QUEEN'S  BENCH. 

The  Right  Hon.  Thomas  Lord  Denman,  Lord  Cluef  Justice. 

The  Hon.  Sir  John  Patteson,  Knt. 

The  Hon.  Sir  John  Williams,  Knt. 

The  Hon.  Sir  John  Taylor  Coleridge,  Knt. 

The  Hon.  Sir  William  Wightman,  Knt. 


IN  THE  COURT  OF  COMMON  PLEAS. 

The  Right  Hon.  Sir  Nicholas  Conyngham  Tindal,  Knt,  Chief  Justice. 

The  Right  Hon.  Sir  John  Bernard  Bosanquet,  Knt. 

The  Hon.  Sir  Thomas  Coltman,  Knt. 

The  Right  Hon.  Thomas  Erskine. 

The  Hon.  Sir  William  Henry  Maule,  Knt. 

The  Hon.  Sir  Cresswell  Cresswell,  Knt. 


IN  THE  COURT  OF  EXCHEQUER. 

The  Right  Hon.  Lord  Abinger,  Lord  Chief  Baron. 

The  Hon.  Sir  James  Parke,  Knt 

The  Hon.  Sir  Edward  Hall  Alderson,  Knt. 

The  Hon.  Sir  John  Gurney,  Knt 

The  Hon.  Sir  Robert  Mounsey  Rolfe,  Knt 


Sir  Frederick  Pollock,  Knt.,  Attorney  General. 
Sir  William  Webb  Follett,  Knt.,  Solicitor  General. 
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PREFEEMENTS  AOT)  MEMORANDA. 


In  the  vacation  between  Trinity  and  Michaelmas  Terms,  Lord  Plunkett  resigned 
the  office  of  Lord  Chancellor  of  Ireland,  and  was  succeeded  by  Sir  John  Campbell,  Knt., 
Her  Majesty's  Attorney  General,  who  was  created  a  Peer,  by  the  title  of  Lord  Campbell. 
Sir  T.  Wilde,  Her  Majesty's  Solicitor  General,  was  thereupon  appointed  Her  Majesty's 
Attorney  General,  vice  Lord  Campbell. 

W.  Whately,  Esq.,  R.  Godson,  Esq.,  S.  Sharp,  Esq.,  C.  J.  Knowles,  Esq., 
M.  T.  Baines,  Esq.,  The  Hon.  J.  Stuart  Wortley,  and  A.  E.  Cockburn,  Esq.,  were 
appointed  Her  Majesty's  Counsel  learned  in  the  law.  C.  Austin,  Esq.  received  a  patent 
of  precedency ;  and  J.  V.  Thompson,  Esq.  was  called  to  the  degree  of  Serjeant-at-Law. 

Lord  Cottenham  having  resigned  the  Great  Seal,  Lord  Lyndhurst  was  again 
appointed  Lord  High  Chancellor  of  Grreat  Britain.  The  office  of  Lord  Chancellor  of 
Ireland  was  conferred  on  Sir  Edward  Sugden,  vice  Lord  Campbell  ;  Sir  F.  Pollock, 
Knt.,  was  appointed  Her  Majesty's  Attorney  General,  vice  Sir  T.  Wilde,  Knt. ;  and  Sir 
W.  W.  Follett,  Knt,  Her  Majesty's  Solicitor  General. 

At  the  commencement  of  Michaelmas  Term,  1841,  J.  L.  Knight  Bruce,  Esq.,  and 
J.  WiGRAM,  Esq.,  received  the  appointments  of  Vice  Chancellors,  under  the  statute  5  Vict. 
c.  5.  8. 19.  They  were  soon  afterwards  Knighted,  and  were,  hy  command,  sworn  of  Her 
Majesty's  Most  Honourahle  Privy  Council. 

In  this  term  also,  E.  Wilbraham,  Esq.,  W.  Matthews,  Esq.,  J.  H.  KoE,  Esq., 
J.  G.  Teed,  Esq.,  W.  L.  Lowndes,  Esq.,  T.  Purvis,  Esq.,  J.  Walker,  Esq.,  R.  S. 
Parker,  Esq.,  J.  Russell,  Esq.,  R.  P.  Roupell,  Esq.,  T.  O.  Anderdon,  Esq.,  and 
L.  Wigram,  Esq.,  were  appointed  Her  Majesty's  Counsel  learned  in  the  law. 

Sir  J.  Bernard  Bosanuuet  resigned  his  seat  on  the  Bench  of  the  Court  of  Common 
Pleas,  and  Cresswell  Cresswell,  Esq.,  one  of  Her  Majesty's  Counsel,  was  promoted  to 
the  vacant  office. 

In  the  vacation  hetween  Hilary  and  Easter  Terms,  Francis  Stack  Murphy,  Esq. 
was  advanced  to  the  dignity  of  the  Coif,  and  gave  rings,  with  the  motto,  "  Incidere  Ludtm.*' 
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MEMORANDA,  PROMOTIONS,  AND  ORDERS. 


DuRiNO  the  vacation  between  Trinity  and  Michaelmas  Terms,  Lord  Cottenhau 
resigned  the  Great  Seal,  and  Lord  Ltndhurst  was  again  appointed  Lord  High  Chancellor. 

By  the  statate  5  Vict,  c.  5.  s.  1,  the  jurisdiction  of  the  Court  of  Exchequer  as  a  Court 
of  Equity  was  abolished  and  transferred  to  the  Court  of  Chancery,  from  the  15th  day  of 
October  1841,  and  Her  Majesty  was  empowered  to  appoint  two  additional  Judges  assistant 
to  the  Lord  Chancellor,  each  of  such  additional  Judges  to  be  called  Vice  Chancellor.  The 
Lord  Chancellor  thereupon  made  the  following — 

GENERAL  ORDER. 

Tuesday,  OeUher  12<ft,  1841. 

Whereas  an  Act  was  passed  in  tho  fifth  year  of  the  xdgn  of  Her  present  Majesty,  intituled  **  An  Act  to 
make  further  provlaionB  for  the  Adminisimtion  of  Justice:^  Nov,  for  giving  efiect  to  certain  proTisionB  in  the 
aaid  Act  for  tnuuferring  to  this  Court  all  suits  and  matters  which,  on  the  15th  day  of  October  instant,  shall 
be  depending  in  Her  Majesty's  Court  of  Exchequer  as  a  Court  of  Equity,  or  under  the  special  authority  of 
any  Act  or  Acts  of  Parliament,  I  do  hereby  order,  that  every  plaintiff  and  defendant,  in  any  suit  to  be  trana- 
ferrcd  under  the  authority  of  the  above  recited  act,  shall  on  or  before  the  said  15th  day  of  October,  instant, 
name  one  of  the  sworn  clerks  of  this  Court  to  conduct  and  carry  on  and  act  in  such  suit  as  clerk  in  court, 
according  to  the  usual  practice  of  this  Court ;  and  in  de&ult  thereof  either  party  to  the  suit  may  cause  to  be 
served  upon  the  other,  a  notice  in  writing,  requiring  the  party  served  to  appoint  a  derk  in  court,  within 
seven  days  after  the  day  of  service  of  such  notice,  which  shall  be  left  at  the  dwelling-house,  or  usual  place  of 
abode  of  such  party  ;  but  if  such  dwelling-house  or  usual  place  of  abode  cannot  be  ascertained,  and  affidarit 
shall  be  made  to  that  effect,  then  service  of  such  notice  upon  the  solicitor  who  was  last  concerned  for  such 
party  in  the  Court  of  Exchequer,  shall  be  deemed  good  service.  And  in  case  at  the  expiration  of  the  period 
so  to  be  mentioned  in  such  notice,  no  clerk  in  Court  shall  have  been  appointed  according  to  the  requisition 
thereof,  then  the  party  giving  such  notice  shall  be  at  liberty  to  apply  to  this  Court  to  appoint  a  clerk  in 
court  for  the  party  so  making  default  as  aforesaid,  and  such  application  may  be  upon  motion  or  petition, 
without  notice,  but  it  shall  be  supported  by  an  affidavit  of  such  notice  as  aforesaid  having  been  served,  and 
of  the  address  of  the  party  or  solicitor  served.  And  I  do  hereby  fUrther  Order,  that  no  proceeding  shall  be 
taken  by  any  party,  in  any  suit,  so  to  be  transferred  as  aforesaid,  until  after  the  appointment  of  a  clerk  in 
court;  and  that,  where  Inch  appointment  shall  be  made  by  the  Court,  the  order  directing  the  same  shall  con- 
tain the  address  of  the  party  so  making  default  in  such  appointment,  or  of  the  solicitor,  so  representing  such 
party  as  aforesaid,  in  order  that  the  clerk  in  court  so  appointed  may  be  enabled  to  forward  notices  and  other 
New  Series,  XL— Chanc.  B 
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matters  to  such  party.  And  I  do  hereby  further  Order,  that  so  fiur  as  regards  the  taxation  and  allowance  of 
costs  in  any  of  the  suits  or  matters  so  to  be  transferred  as  aforesaid,  and  which  shall  not  by  any  order  of  this 
Court  be  directed  to  be  regulated  in  that  particular  by  the  present  practice  of  the  Court  of  Exchequer,  such 
costs  shall  be  taxed  and  allowed  in  manner  following  (that  is  to  say),  the  costs  previously  to  the  said  fifteenth 
day  of  October  instant,  shall  be  taxed  and  allowed  according  to  the  practice  of  the  Baid  Court  of  Exchequer, 
and  the  costs  from  and  inclusive  of  the  said  fifteenth  day  of  October,  shall  be  taxed  and  allowed  according 
to  the  practice  of  this  Court. 

LYNDHURST,  Chancellor. 


Under  the  provisions  of  the  act  above  mentioned,  Her  Majesty  was  pleased  to  direct 
letters  patent  to  be  passed  under  the  Great  Seal,  appointing  James  Lewis  Knight  Bruce, 
Esq.,  to  be  first  Vice  Chancellor,  and  James  Wioram,  Esq.,  to  be  second  Vice  Chancellor. 


ORDERS  OF  COURT. 


Thursday,  the  lUh  qf  November  1841. 

Whereas  an  Act  was  passed  in  the  fifth  year  of  the  reign  of  Her  present  Majesty,  entitled,  **  An  Act 
to  make  further  Provisions  for  the  Administration  of  Justice,^'  and  whereas,  under  the  powers  in  that  Act 
contained,  two  additional  Vice  Chancellors  have  been  appointed ;  now  I  do  hereby  order— 

I.  That  in  all  informations  or  bills  marked  under  the  first  order  of  the  5th  day  of  May  1837,  with  the 
words"  Lord  Chancellor,"  the  plaintiff  shall,  imdemeath  the  words  "  Lord  Chancellor,"  write  the  title  of  one 
of  the  three  Vice  Chancellors,  at  his  option,  and  the  cause  shall  thenceforth,  unless  removed  by  some  special 
order  of  the  Lord  Chancellor,  be  attached  to  such  Vice  Chancellor's  Court. 

IL  That  the  title  of  the  Vice  Chancellor,  to  whose  Court  any  cause  shall  be  attached,  shall  be  marked 
in  GYQTj  certificate  granted  under  the  second  order  of  the  5th  day  of  May  1837. 

IIL  That,  subject  in  every  case  to  any  special  order  made  or  to  be  made  by  the  Lord  Chanfiellor, 
erery  cause  already  heard  by  any  Vice  Chancellor  since  the  first  day  of  this  present  Michaelmas  term  be 
attadied  to  the  Court  of  the  Vice  Chancellor  by  whom  the  same  has  been  heard  ;  and  every  cause  standing 
in  the  Lord  Chancellor^  book  of  causes,  down  to  and  inclusive  of  the  cause  of  Hodges  v.  Daly,  shall  be 
attached  to  the  Court  of  the  Judge  to  whom  the  same  is  appropriated  in  the  said  book. 

IV.  That  the  plaintiff  in  every  cause  now  in  the  Lord  Chancellor^  Court,  whether  already  heard, 
standing  for  hearing,  or  otherwise,  except  those  mentioned  in  the  last  preceding  order,  shall  be  at  liberty  to 
deliver  a  notice  to  his  clerk  in  court,  stating  the  name  of  the  Vice  Chancellor  to  whose  Court  he  desires  such 
cause  to  be  attached,  and  to  serve  notice  thereof  on  all  parties  to  the  cause  ;  and  in  case  the  plaintiff  shall 
neglect  or  omit  so  to  do  on  or  before  the  17th  day  of  November  instant,  the  defendant,  or  any  one  of  the 
defendants,  shall  be  at  liberty  to  give  such  notice.  And  in  case,  on  the  21st  day  of  November  instant,  no 
such  notice  shall  have  been  given,  then  any  person  who  may  be  desirous  of  applying  to  the  Court  in  such 
cause,  shall  be  at  liberty  to  give  such  notice;  and  that  the  notice  of  the  plaintiff,  if  given  on  or  before  the 
said  17th  day  of  November  instant,  or,  if  not  so  given,  then  the  notice,  whether  of  the  plaintiff  or  of  any  one 
of  the  defendants,  first  giren  after  the  said  17th  day  of  November  instant,  and  before  the  said  21st  day  of 
November  instant ;  and  the  notice  of  the  plaintiff,  or  of  any  one  of  the  defendants,  or  of  the  person  desirous  of 
applying  as  aforesaid,  first  given  on  or  after  the  said  2lBt  day  of  November  instant,  shall  determine  the 
Court  to  which  such  cause  shall  be  attached,  unless  removed  therefrom  by  any  special  order  to  be  made  by 
the  Lord  Chancellor.  And  that  no  party  or  person  shall  move,  petition,  or  take  any  proceedings  until  such 
notice' has  been  given. 
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V.  That  all  motions,  petitions,  and  further  proceedinm  in  causes  in  the  Lord  Chancellor^  Court,  except 
any  motions  or  proceedings  which  are  now  part  heard,  dhall  he  had  before  the  Judge  to  whose  court  the 
same  shall,  under  the  provisions  of  these  orders,  be  attached,  unless  removed  therefrom  by  any  special  order 
of  the  Lord  Chancellor. 

VL  That  all  notices  of  motion  not  in  any  cause,  and  all  petitions  not  in  any  cause,  which  are  presented 
to  the  Lord  Chancellor  shall  be  marked  with  the  title  of  one  of  the  Vice  Chancellors,  and  shall  thenceforth 
be  attached  to  such  Vice  Chancellor'^  Court,  unless  removed  therefrom  by  any  special  order  of  the  Lord 
Chancellor. 

VIL  That  the  regisbarB  shall  keep  distinct  lists  of  the  causes  and  other  matters  to  be  heard  before 
each  Judge.  - 

LYNDHURST,  ChanceUor. 


Wednesday,  the  I7th  qf  November  1841. 

The  Right  Hon.  John  Singleton  Lord  Lyndhurst,  Lord  High  Chancellor  of  Great  Britain,  by  and 
with  the  advice  and  assistance  of  the  Right  Hon.  Henry  Lord  Langdale,  Master  of  the  RoUs,  the  Right 
Hon.  Sir  Lancelot  Shadwell,  Vice  Chancellor  of  England,  the  Hon.  the  Vice  Chancellor  James  Lewis 
Knight  Bruce,  and  the  Hon.  the  Vice  ChanceUor  James  Wigram  ;  and  in  pursuance  of  an  Act  passed  in  the 
5th  year  of  the  reign  of  Her  present  Majesty,  entitled,^  An  Act  to  make  further  Provisions  for  the  Adminis- 
tration of  Justice,**  doth  hereby  order  and  direct  in  manner  following,  that  is  to  say— 

L  That  any  person  or  persons  claiming  to  be  interested  in  any  stock  transferable  at  the  Bank  of 
England,  standing  in  the  name  or  names  of  any  other  person  or  persons,  or  body  politic  or  corporate,  in  the 
books  of  the  Governor  and  Company  of  the  Bank  of  England,  may,  by  his  or  their  solicitor,  prepare  a  writ 
of  distringoM  pursuant  to  the  said  Act,  in  the  form  set  out  in  the  first  schedule  to  the  said  Act,  and  may  present 
the  same  for  sealing  at  the  Subpoena  Office. 

n.  That  upon  the  presentment  of  such  writ  for  sealing,  and  on  leaving  with  the  patentee  of  the  Sub- 
P|Ocna  Office  an  affidavit  duly  sworn  by  the  person,  or  one  of  the  persons,  applying  for  such  writ,  or  his  soli- 
citor, before  one  of  the  Masters  or  Masters  Extraordinary  of  this  Court,  in  the  form  set  out  at  the  foot  of 
these  orders,  the  same  writ  shall  (in  conformity  with  the  orders  of  this  Court  for  issuing  and  sealing  writs  of 
subpoena)  be  forthwith  sealed  with  the  seal  of  the  Subpoena  Office;  and  such  writ  when  sealed  shall  have  the 
same  force  and  validity  as  the  writ  of  dietringas  heretofore  issued  out  of  the  Court  of  Exchequer. 

IIL  That  such  writ  of  dittringat  and  all  process  thereunder  may  at  any  time  be  dischaiged  by  the 
order  of  this  Court,  to  be  obtained  as  of  course  upon  the  petition  of  the  party  on  whose  behalf  the  writ  was 
issued,  and  to  be  obtained  upon  the  application  by  motion,  or  notice,  or  by  petition,  duly  served,  of  any  other 
person  claiming  to  be  interested  in  the  stock  sought  to  be  affected  by  such  writ ;  and  that  upon  or  aftepsuch 
application,  such  costs  thereof,  and  in  relation  thereto,  and  to  the  said  writ,  as  to  this  Court  shall  seem  just,- 
may,  if  this  Court  shall  think  fit,  be  awarded,  and  ordered  to  be  paid  by  the  person  or  persons  who  obtained 
such  dUlrwgasj  or  upon  an  application  by  any  other  person  or  persons,  by  such  person  or  persons. 

lY.  That  the  Governor  and  Company  of  the  Bank  of  England  having  been  served  with  such  writ  of 
disiringatftokd  a  notice  not  to  permit  the  transfer  of  the  stock  in  such  notice  and  in  the  said  affidavit  specified, 
or  not  to  pay  the  dividends  thereon,  and  having  afterwards  received  a' request  from  the  party  or  parties  in 
whose  name  or  names  such  stock  shall  be  standing,  or  some  person  on  his  or  their  behalf,  or  representing  him 
or  them,  to  allow  such  transfer,  or  to  pay  such  dividends,  shall  not  by  force  or  in  consequence  of  such  dittringat 
be  authorized,  without  the  order  of  this  Court,  to  refuse  to  permit  such  transfer  to  be  made,  or  to  withhold 
payment  of  such  dividends^  for  more  than  eight  days  after  the  date  of  such  request 

Y.  That  upon  leaving  such  affidavit  as  aforesaid  with  the  patentee  of  the  Subpoena  Office,  there  shaU 
be  paid  to  such  patentee  the  sum  of  It.  for  filing  such  affidavit ;  and  that  within  twenty-fours  from  the  time 
when  such  affidavit  shall  be  so  left,  the  said  patentee  shall  pay  the  said  sum  of  1«.  to  the  clerk  of  the  afiidavits; 
and  cause  such  affidavit  to  be  filed  and  registered  at  the  office  of  such  clerk. 

YI.  That  upon  the  sealing  of  such  writ  of  dittringat  the  sum  of  5s,  6d.  shall  be  paid  to  the  patentee  of 
the  Subpoena  Office,  and  that  out  of  such  sum  the  said  patentee  shall  pay  the  sum  of  4«.  to  the  Accountant 
General,  to  be  by  him  placed  to  the  credit  of  the  account  entitled  *^The  Suitors*  Fee  Fund  Account.*' 

YII.  That  for  and  in  respect  of  the  preparation  and  service  of  such  writ  o( dittringat  and  the  praeipe^ 
and  attendance  in  respect  thereof,  such  costs  ^all  be  allowed  as  by  the  rules  and  practice  of  this  Court  are 
allowed  for  the  preparation  and  service  and  attendance  in  respect  of  a  writ  of  subpoena  to  answer  a  bill. 
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FORM  OF  AFFIDAVIT. 

^  Y.  Z.  (the  name  of  the  party  on  whose  behalf  the  writ  is  sued  out)  v,  the  Qoyemor  and  Company  of  the 
Bank  of  England. 

*^  I,  A.  B.,  of ,  do  solemnly  swear,  that  according  to  the  best  of  my  knowledge,  information,  and 

belief  I  am  (or,  if  the  affidavit  is  made  by  the  solicitor,  C.  D^  of ,  is)  bond  fide  and  beneficially  inter- 
ested in  the  stock  hereinafter  particularly  described,  that  is  to  say,  (here  specify  the  amount  of  the  stock  to 
be  affected  by  the  writ,  and  the  name  or  names  of  the  person  or  persons,  or  body  politic  or  corporate,  in 
whose  name  or  names  the  same  shall  be  standing) ;  and  that  I  have  reason  to  believe,  and  do  believe,  that 
there  is  danger  of  such  stock  being  dealt  with  in  a  manner  prejudicial  to  my  interest  (or  to  the  interest  of 
the  said  C.  £>.,  as  the  case  may  be).** 

LYNDHURST,  Chancellor. 

LANGDALE,  Masterof  the  Bolls. 
LANCELOT  SHADWELL,  Vice  Chancellor. 
J.  L.  KNIGHT  BRUCE,  Vice  ChanceUor. 
JAMES  WIGBAM,  Vice  Chancellor. 


Friday^  I9ih  November  1841. 

Whb&bab  it  is  expedient  that  ftirther  orders  should  be  made  for  the  better  administration  of  justice  in 
the  Court  of  Chancery,  with  reference  to  the  matters  to  which  the  first,  second,  third,  fourth,  and  fifth  orders 
of  the  26th  day  of  August  last  apply,  and  that  in  the  meantime  the  operation  of  the  same  orders  should  be 
suspended.  Now,  therefore,  I,  the  Bight  Hon.  John  Singleton  Lord  Lyndhurst,  Lord  High  Chancellor  of 
Great  Britain,  by  and  with  the  advice  and  assistance  of  the  Bight  Hon.  Henry  Lord  Langdale,  Master  of 
the  Bolls,  the  Bight  Hon.  Sir  Lancelot  Shadwell,  Vice  Chancellor  of  England,  the  Hon.  the  Vice  Chancellor 
James  Lewis  Knight  Bruce,  and  the  Hon.  the  Vice  Chancellor  James  Wigram,  do  hereby,  in  pursuance  of 
an  Act  of  Parliament  made  and  passed  in  the  fourth  year  of  the  reign  of  Her  present  Majesty^  entitled,  *'  An 
Act  for  facilitating  the  Administration  of  Justice  in  the  Court  of  Chancery,"  and  of  an  Act  made  and  passed 
in  the  session  of  Parliament  held  in  the  4di  and  5th  years  of  the  reign  of  Her  said  Majesty,  entitled,  *^An  Act 
to  amend  an  Act  of  the  4th  year  of  Her  present  Majesty,  entitled, '  An  Act  for  fiidlitating  the  Administration 
of  Justice  in  the  Court  of  Chancery,*  **  order  and  direct  that  the  first,  second,  third,  fourth,  and  fifth  orders 
of  the  28th  day  of  August  last  shall  not  take  effect  till  the  first  day  of  Easter  term,  1842. 

LYNDHUBST,  Chancellor. 
LANGDALE,  Master  of  the  Bolls. 
LANCELOT  SHADWELL,  Vice  ChanceUor. 
J.  L.  KNIGHT  BBUCE,  Vice  ChanceUor. 
JAMES  WIGBAM,  Vice  ChanceUor. 


It  is  Obdbred— That  all  causes  set  down  and  to  be  set  down  before  the  Ist  day  of  December  next, 
and  which  shaU  not  be  attached  to  the  Court  of  any  Vice  Chancellor,  in  pursuance  of  the  orders  of  the  1 1th 
of  November  instant,  before  the  said  1st  day  of  December,  shall  on  that  day  be  assigned  by  the  Begistrars, 
in  the  lists  required  by  the  last  order  of  the  11  th  of  November  instant  to  be  made  out  by  them,  to  the  Courts 
of  the  respective  Vice  Chancellors,  according  to  the  rotation  adopted  in  the  existing  printed  book  of  causes, 
with  reference  to  the  causes  set  down  to  and  inclusive  of  the  cause  of  Hodges  v.  Daly, 

25ih  November  1841. 
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Ex  parte  dayidson  in  re  cal- 

DICOTT. 


Banking  Company  —  Construction  —  7 
Geo.  4.  c.  46,  andl^2  Vict.  c.  9^— Proof 
—Set-off— CosU. 

A  member  of  a  hanking  company^  who  kept 
a  hanking  account  with  the  company  as  a 
customer y  hecame  hankrupt:  —  Held,  that 
under  the  I  ^  2  Vict.  c.  96,  the  company 
might  prove^  through  their  registered  officer, 
for  the  halance  due  from  the  hankrupt  mem- 
ber on  his  hanking  account. 

The  costs  must  foUow  the  result  of  the 
appeal  as  a  general  rule. 

For  a  report  of  this  case  when  before  the 
Court  of  Review,  see  10  Law  J.  Rep.  (n.s.) 
Bankr.  58.  The  question  was,  whedier  a 
banking  company,  under  the  acts  of  parlia- 
ment, 7  Geo.  4.  c,  46.  s.  9,  and  1  &  2  Vict 
c.  96.  8. 4,  had  a  right  to  prove,  against  one 
of  its  members,  who  had  become  bankrupt, 
the  amount  of  a  balance  due  from  him  in 
respect  of  his  general  banking  account  with 
the  company. 

The  Court  of  Review  having  decided  in 
the  affirmative,  the  question  was  brought 
before  the  Lord  Chancellor,  by  the  assignees 
of  the  bankrupt,  by  way  of  special  case. 

Mr.  Swanston  and  Mr.  James  RusseUy  in 
support  of  the  appeal,contended,  that  the  issu- 
ing of  a  fiat  placed  the  property  of  a  bankrupt 
in  a  course  of  distribution  amongst  his  credi- 


tors, and  that  it  might  be  just  that  a  banking 
company  should  have  the  power  of  issuing 
a  fiat  against  one  of  its  members,  but  that 
the  act  of  1  &  2  Vict.  c.  96.  never  intended 
that  the  company  should  have  a  right  to 
prove,  for  the  purpose  in  the  first  instance  of 
receiving  dividends,  whilst  joint  unsatisfied 
liabilities  existed  on  the  part  of  the  company, 
the  debt  claimed  to  be  proved  having  en- 
tirely arisen  out  of  accounts  which  had  not 
been  adjusted  or  settied;  that  there  was 
nothing  to  distinguish  banking  co-partner- 
ships from  any  other  partnerships,  and  no 
reason  for  granting  them  the  privilege  in- 
sisted on  by  the  other  side ;  and  that  the 
true  construction  of  the  act  was,  that  the 
banking  company  could  not  be  placed  in  com- 
petition with  the  general  creditors  of  one  of  its 
members,  who  had  become  bankrupt,  and — 

Ex  parte  Moore,  2  Glyn  &  Jam.  166 ; 

Ex  parte  Ellis,  ibid.  312  ; 

Ex  parte  Law,  1  M.  D.  &  De  Gex,  19 ; 
were  cited  in  fevour  of  the  appeal. 

Mr.  Griffith  Richards  and  Mr.  Anderdon, 
contra,  contended,  that  the  two  acts  of  par- 
liament must  be  taken  together,  and  a  con- 
struction put  upon  them  as  if  they  formed 
one  act ;  that  it  could  not  for  a  moment  be 
reasonably  contended,  that  if  the  company 
had  entered  up  judgment  in  an  action  against 
one  of  its  individual  members,  it  would  not 
be  allowed  to  prove  the  amount  of  the  judg- 
ment ;  that  the  word  "proceedings"  in  the  act 
1  &  2  Vict.  c.  96.  s.  4,  must  include  proceed- 
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ings  in  bankruptcy,  and  that  Ex  parte  Ellis 
would  be  a  governing  authority,  without 
the  aid  of  that  act,  in  which  case,  it  was  de- 
cided that  Ellis  could  not  be  allowed  to 
come  in  competition  with  those  whom  he 
had  contracted  to  pay — Ex  parte  Law  re 
Hague  {I),  The  9th  section  of  the  act  7 
Geo.  4.  c.  46.  enacts,  that  all  actions  and 
suits,  and  all  proceedings  at  law  or  in  equity, 
under  any  commission  of  bankruptcy,  and 
all  other  proceedings  at  law  or  in  equity, 
by  any  banking  co-partnership,  against  any 
persons,  whether  members  of  such  co-part- 
nership or  otherwise,  shall  be  conmienced 
in  the  name  of  one  of  the  public  officers  of. 
such  co-partnership,  nominated  as  therein 
mentioned.  And  by  the  4th  section  of  the 
1  &  2  Vict.  c.  96,  it  is  enacted,  that  no  claim 
or  demand  which  any  member  of  any  co- 
partnership banking  company  may  have,  in 
respect  of  his  share  of  die  capital  or  joint 
stock  thereof,  or  of  any  dividends,  interest, 
profits,  or  bonus,  payable  or  apportionable 
in  respect  of  such  share,  shall  be  capable  of 
being  set  oflf  either  at  law  or  in  equity, 
against  any  demand  which  such  co-partner- 
ship may  have  against  any  such  member, 
on  account  of  any  other  matter  or  thing 
whatsoever ;  but  ail  proceedings  in  respect 
of  such  other  matter  or  thing  may  be  carried 
on,  as  if  no  claim  or  demand  existed  in  re- 
spect of  such  capital  or  joint  stock,  or  of 
any  dividends,  interest,  profits,  or  bonus, 
payable  or  apportionable  in  respect  thereof. 

The  Lord  Chancellor  stated,  that  in 
cases  like  the  one  before  him,  it  was  found 
absolutely  necessary  for  the  legislature  to 
interfere,  because  banking  companies  could 
not  carry  on  their  business  widiout  further 
legislative  aid ;  and  the  approved  policy  was, 
to  place  these  banking  co-partnerships  and 
their  individual  members  in  the  relation  of 
strangers  to  each  other  (2),  as  regarded  any 
proceedings  either  at  law  or  in  equity,  be- 
tween them,  and  to  enable  the  partnership 
company  to  sue  any  of  its  members  through 
its  registered  officer.  Previously  to  the  pass- 
ing of  the  act  in  question,  a  difficidty  existed 
about  the  right  of  set-off  of  a  member's 
share  in  the  co-partnership,  against  the  co- 
partnership's demand  against  the  member ; 

(1 )  Mont.  &  Chit  590 ;  8.c.  9  Law  J.  Rep.  (n.s.) 
Bankr.  14. 

(2)  Vide  section  1.  of  act  1  &  2  Vict.  c.  96. 


and  it  appears  to  me,  that  from  the  language 
used  in,  as  well  as  from  the  spirit  of  the  acts, 
the  very  case  before  the  Court  is  provided 
for.  The  two  acts  are  in  pari  materidy  and 
the  second  act  in  point  of  date,  was  passed 
by  the  legislature,  to  give  effect  to  the  former 
act. — [Here  his  Lordship  read  the  9th  sec- 
tion of  the  act  7  Geo.  4.  c.  46.]  In  that 
section,  the  expression,  "proceedings  at  law 
and  in  equity,"  clearly  include  proceedings 
in  bankruptcy. — [Here  his  Lordship  read 
the  4tii  section  of  tiie  act  1  &  2  Vict.  c.  96.] 
The  terms  "such  proceedings  at  law  or  in 
equity,"  included  proceedings  under  fiats  in 
bankruptcy. 

His  Lordship  dismissed  the  appeal,  and 
added,  that  as  a  deliberate  judgment  had 
been  pronounced  in  tiie  court  below  against 
the  petition,  after  full  argument,  the  rule 
laid  down  by  his  Lordship's  inmiediate  pre- 
decessor must  be  followed,  and  the  appeal 
dismissed,  with  costs. 


V 

Nov 


EVERET  V,  PRTTHEROCH. 


.c.    1 
.  11.  / 

Practice, — Contempt — Exceptions. 


A  defendant,  who  is  in  contempt  for  not 
answering,  and  who  has  been  refused  by  the 
Master  further  time,  may  file  exceptions  for 
scandal,  but  not  for  impertinence. 

This  was  a  motion  on  behalf  of  the 
plaintiff,  tiiat  the  exceptions  taken  by  the 
defendant  to  tiie  plaintiff's  bill,  might  be 
ordered  to  be  taken  off  the  file  for  irregu- 
larity, and  that  the  order  in  the  cause  on 
the  petition  of  the  defendant,  dated  the 
26th  of  October,  whereby  the  said  excep- 
tions were  referred  to  the  Master  to  whom 
the  cause  was  referred,  might  be  discharged, 
and  that  the  defendant  might  be  ordered  to 
pay  to  the  plaintiff  his  costs  occasioned  by 
the  said  exceptions,  and  of  this  application. 

The  bill  was  filed  on  the  8th  of  August 
1841 ;  the  defendant  appeared  on  the  10th; 
the  time  for  answering  expired  on  the  10th 
of  October.  On  the  day  before  the  time 
for  answering  expired,  a  warrant  was  taken 
out  to  attend  the  Master.  On  the  10th  he 
attended  before  the  Master,  who  refused 
fiirther  time.  On  the  20th  of  October  an 
attachment  issued  for  want  of  answer  against 
the  defendant,  and  on  the  26tii  of  October 
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the  defendant  filed  exceptions  to  the  bill 
for  scandal  and  impertinence.  An  order  was 
then  obtained  by  the  defendant,  referring  the 
exceptions  to  the  Master.  All  the  exceptions 
were  for  scandal  and  impertinence,  except 
one,  which  was  for  impertinence  alone. 

Mr.  Oirdlestone  and  Mr,  Barker^  in  sup- 
port of  the  application,  contended,  that  the 
Court  would  not  hear  a  party  who  was  in 
contempt,  except  in  cases  where  he  came  to 
dear  his  contempt,  or  to  resist  any  proceed- 
ings taken  against  him  by  his  adversary,  and 
to  oppose  proceedings  taken  after  the  con- 
tempt, or  proceedings  which  strike  at  the 
root  of  the  contempt.  K  a  party  be  in  con- 
tempt, he  cannot  file  a  demurrer.  If  he 
cannot  file  a  demurrer,  he  cannot,  a  fortiori, 
file  exceptions  for  scandal  and  impertinence ; 
but  if  he  may  file  exceptions  for  scandal,  he 
certainly  may  not  for  impertinence  alone. 
The  defendant  took  out  a  warrant  to  attend 
before  the  Master,  and  the  Master  refused 
to  grant  time ;  the  order  for  reference  was 
obtained  as  of  course.  The  only  order  now 
to  be  made  is,  that  the  exceptions  be  taken 
off  the  file,  as  having  been  irregular. 

Howard  v.  Netcman,  1  Molloy,  221. 

Beavan  v.  Waterhouse,  2  Beav.  58. 
Mr,  RomiUy,  contra. — It  is  said,  the  de- 
fendant, being  in  contempt,  can  only  come 
to  dear  his  contempt.  That  is  not  so.  The 
case  of  King  v.  Bryant {\\  before  Lord 
Cottenham,  proves  the  contrary.  There,  the 
party,  being  in  contempt,  was  held  entitled 
to  be  heard,  to  shew  that  proceedings  against 
him  subsequent  to  the  order  placing  him  in 
contempt  were  irregular.  If  it  were  die  truth, 
that  a  person  in  contempt  were  not  allowed 
to  move,  suppose  it  should  happen  that  both 
plaintiff  and  defendant  were  in  contempt, 
then  the  cause  could  not  proceed.  Most  of 
the  cases  dted  were  for  impertinence.  It  is 
quite  clear,  you  may  refec  for  scandal  at  any 
time.  It  is  said,  you  cannot  do  so  after  you 
have  got  an  order  for  time ;  but  that  is  be- 
cause then  the  defendant  undertakes  to 
answer — Nedhy  v.  Nedby  (2).  In  all  the 
cases,  a  distinction  is  drawn  between  scandal 
and  impertinence.  In  the  Anonymous  case 
in  5  Fes,  (3),  it  was  held,  that  a  bill  might 

<1)  8  Mjl.  &  Cr.  191 ;  8.  c.  6  Law  J.  Rep.  (n.s.) 
Chanc.  \5l. 

(2;  8  Sim.  334 ;  8.  c.  8  Law  J.  Rep.  (n.s.)  Cbanc. 
33. 

(3)  5  Veg.  656. 


be  referred  for  scandal  at  any  time.  Anony^ 
mous,  2  Fes.  sen,  631.  In  Wilson  v.  Bates 
(4),  the  Lord  Chancellor  held,  that  the  plain- 
tiff was  entitled  to  sue  out  an  attachment 
against  a  defendant  for  want  of  answer, 
although  he  himself  was  in  custody  for  a 
contempt  in  non-pa3rment  of  costs. 

Mr,  Girdlestone,  in  reply. — The  general 
rule  is,  that  a  party,  being  in  contempt,  can- 
not be  an  acting  party  in  any  proceedings 
in  a  cause ;  but  there  are  exceptions  to  this 
rule.  The  question  here  is,  whether  the 
point  comes  within  the  principle  in  Wilson 
V.  Bates,  There  is  nothing  which  shoidd 
induce  the  Court  to  extend  the  exception 
to  the  general  rule  to  a  defendant  circum- 
stanced as  this  is.  There  is  nothing  enti- 
tling him  to  seek  for  indulgence  from  the 
Court. 

The  Vice  Chancellor. — As  to  the 
Anonymous  case  in  5  Fes,,  it  is  an  autho- 
rity, so  fiur  as  it  goes,  that  where  the  party  has 
taken  out  an  order  for  time,  he  is,  neverthe- 
less, entitled  to  take  out  an  order  for  refer- 
ence for  scandal.  In  the  case  of  Wilson  v. 
Bates,  the  Lord  Chancellor  thought  there 
might  be  cases  in  which  parties  must  be 
heard,  though  in  contempt.  I  could  myself 
put  a  case  :  suppose  a  person  were  in  con- 
tempt, and  had  not  taken  an  office  copy, 
and  a  fire  had  destroyed  it,  must  he  not 
be  at  liberty  to  apply?  For  then  the 
question  arises,  whether  the  defendant,  be- 
fore he  answers,  may  say,  Let  me  know 
what  I  am  to  answer.  I  think  there  is 
some  reason  why  the  defendant  may  ex- 
cept, although  in  contempt.  My  opinion  is, 
on  the  principle  introduced  in  the  Ammymous 
case  in  5  Fes,,  as  far  as  scandal  is  concerned, 
the  plaintiff  may  go  on  for  a  reference ;  but 
if  it  is  only  for  impertinence,  that  makes  a 
difference.  He  may  go  on  for  all  the  excep- 
tions for  scandal  and  impertinence,  but  not 
as  to  the  ninth  exception,  which  is  for  im- 
pertinence only.  Of  course,  where  there  is 
scandal,  that  is  also  impertinent.  I  cannot 
give  the  costs,  because  there  is  a  degree  of 
authority  to  warrant  the  application. 

Order,  that  the  defendant  shall  not  go  on 
with  the  order,  so  far  as  the  ninth  exception 
is  concerned. 

(4)  3  Myl.  &  Cr.  127 ;  8.  c.  7  Law  J.  Rep.  (n.9.) 
Chanc.  131. 
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FYU  V.  LOCKYER. 


V.C. 

Nov.  12. 

Will — Restraint  on  Alienation — Insole 
vent. 

Bequest  of  an  annuity ,  with  a  condition  that 
it  should  be  forfeited  in  case  the  annuitant 
should  assign  or  otherwise  dispose  of  in  any 
manner,  by  way  of  anticipatian,  the  annuity , 
which  was  to  be  for  his  sole  and  personal  use 
and  benefit  only.  The  annuitant  became 
insolvent,  and  the  creditors  obtained  a  vesting 
order  on  petition  under  \  S^  2  Vict,  c,  110, 
s,  36 ; — Held,  that  the  property  having  been 
taken  out  of  the  insolvent  by  operation  of  law, 
the  assignees  were  entitled  to  it, 

Edmund  Lockyer  Pym,  by  his  will,  dated 
the  11th  of  July  1823,  gave  and  bequeathed 
to  trustees,  their  executors  and  adminis- 
trators 5,0002. ,  to  be  laid  out  in  the  funds, 
and  the  trustees  to  apply  the  interest  in  the 
following  manner: — 401,  for  his  daughter 
Eleanor  for  life,  and  the  remainder  of  the 
funds,  and  also  the  40/.,  after  the  death  of 
his  daughter,  towards  the  maintenance  and 
benefit  of  Edmund  L.  Pym,  his  grandson, 
till  he  should  attain  the  age  of  twenty-one. 
The  will  then  continued — "  And  fix)m  and 
after  my  said  grandson,  E.  L.  Pym,  shall 
have  attained  the  age  of  twenty-one  years, 
then  and  from  thencefordi  to  pay  the  whole 
of  the  dividends  and  interest  of  the  said  last- 
mentioned  stocks  or  funds,  subject  to  the 
aforesaid  sum  of  401.,  into  the  hands  only  of 
the  said  £.  L.  Pym  during  his  life,  or  until 
such  forfeiture  by  him  as  hereinafter  men- 
tioned, and  whose  receipts  alone  shall  be 
required  as  good  and  necessary  discharges 
for  the  same  ;  hereby  willing,  diat  the  said 
dividends  and  interest,  or  any  part  thereof, 
shall  not  be  assigned  by  him,  the  said  E.  L. 
Pym,  or  otherwise  disposed  of  by  him  in 
any  manner  by  anticipation,  on  pain  of  for- 
feiture to  go  as  hereinafter  mentioned,  mean- 
ing the  said  dividends  and  interest  to  be  for 
his  sole  and  personal  use  and  benefit  only ; 
and  from  and  after  the  death  of  the  said 
E.  L.  Pym,  or  such  forfeiture  by  him  as 
aforesaid,  and  subject  to  the  trusts  aforesaid, 
then  upon  trust  that  my  said  trustees  shall 
stand  possessed  of  the  said  stocks,  funds  and 
dividends,  in  trust  for  the  benefit  of  all  and 
every  the  children  of  the  said  E.  L.  Pym, 
in  manner  herein  mentioned." 


After  the  death  of  the  testator,  the  grand-^ 
son,  E.  L.  Pym,  became  insolvent,  and, 
while  in  prison  for  debt,  the  Court  made  an 
order,  imder  the  36th  section  of  the  act  for 
abolishing  arrest  on  mesne  process,  1  &  2 
Vict.  c.  110,  vesting  the  insolvent's  pro- 
perty in  the  provisional  assignee,  upon  the 
petition  of  the  creditors,  the  insolvent  him- 
self not  having  applied  for  the  vesting  order, 
under  the  35£h  section  of  the  act,  within  the 
prescribed  time.  The  bUl  was  filed  for  the 
administration  of  the  testator's  estate  ;  and 
the  cause  now  came  on  as  a  short  cause, 
upon  further  directions,  and  upon  the  peti- 
tion of  the  insolvent  claiming  to  be  entitled 
to  interest  upon  the  sum  apportioned  in  re- 
spect of  the  5,000/.  given  in  trust  for  him. 

The  question  raised  was,  whether  tlie 
vesting  order  imder  the  act  was  to  be  re- 
garded as  an  adverse  process  of  law,  or  as 
9ie  result  of  the  party's  own  act,  and  there- 
fore a  disposition  by  him,  having  the  effect 
of  a  forfeiture  of  the  bequest  contained  in  the 
will. 

Mr,  Wakefield  and  Mr,  Bacon,  for  the 
assignees. — Under  the  will  of  this  testator, 
there  is  a  strict  direction  that  the  life  inter- 
est of  E.  L.  Pym  is  not  to  be  assigned  away 
or  be  disposed  of  by  him ;  that  no  act  of  his 
should  be  the  means  of  depriving  him  of  the 
estate.  No  person  could,  formerly,  be  com- 
pelled to  take  advantage  of  the  Insolvent 
Act — ^it  was  always  a  voluntary  act,  for  the 
purpose  of  escaping  from  prison ;  but  now, 
after  a  certain  period,  the  creditors  can  have 
him  brought  up,  and  compel  him  to  assign 
his  interest :  up  to  a  certain  tune,  his  acts 
are  voluntary ;  aft^r  that,  he  is  compelled 
to  act.  Now,  all  the  words  in  this  will  refer 
to  a  voluntary  act — ^his  was  not  a  voluntary 
act ;  he  has,  therefore,  done  nothing  to  in- 
fringe the  direction  in  the  will.  In  Lear  v. 
Leggett{l),  there  was  a  clause  in  the  will'of 
a  testator  similar  to  this,  that  any  alienation 
of  the  life  interest  of  a  person  should  operate 
as  a  forfeiture ;  and  that  in  case  of  alien- 
ation, the  provision  thereby  made  should 
devolve  on  the  person  next  entitled :  it  was 
held,  that  upon  the  tenant  for  life  becoming 
bankrupt,  his  assignees  were  entitled  to  his 
life  interest.     In  the  present  bankrupt  law. 


(1)  2  Sim.  479;   s.  c.  7  Law  J.  Rep.  Chano. 
126. 
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the  debtor  is  driven  to  the  act  which  gives 
the  property  to  his  creditor ;  m  other  words, 
it  is  effected  by  the  Court  itself.  There  is 
no  distinction,  in  this  respect,  between  the 
existing  law  of  insolvent  debtors  and  the 
old  bankrupt  law. 

Mr,  Richards  and  Mr,  Chandless,  for  the 
children  of  Edmund  Lockyer  Pym. — ^The 
children  are  now,  it  is  conceived,  entitled  to 
all  the  interest  which  the  testator  bequeathed 
to  his  grandson.  It  is  quite  clear,  that  if 
the  assignees  are  to  have  this  property,  then 
the  intention  of  the  testator  will  be  disap- 
pointed. It  is  admitted,  that  if  the  person 
had  himself  taken  advantage  of  the  act,  the 
children  would  not  then  be  deprived  of  his 
life  interest.  In  the  case  oiShee  v.  Hale  (2), 
an  annuity  was  given  over,  in  case  of  the 
annuitant  in  any  manner  disposing  of  it. 
This  condition  was  held  to  be  broken  by 
taking  the  benefit  of  the  Insolvent  Act ;  and 
in  Cooper  v.  WyaU  (3),  a  condition  of  the 
same  sort  was  held  to  be  broken  by  the 
bankruptcy  of  Ihe  annuitant.  In  the  case 
of  Lear  v.  Leggett,  which  is  relied  upon  by 
the  other  side,  the  Court  adopted  the  case 
of  Cooper  v.  Wyatt^  and  said,  the  case  then 
before  the  Court  must  be  disposed  of  differ- 
ently, under  the  peculiar  provisions  of  the 
will.  When  this  testator  made  his  will,  the 
old  Insolvent  Act  was  in  force ;  and  it  was, 
therefore,  probably  the  intention  of  the  tes- 
tator to  guard  against  this  chance  of  the 
property  being  encumbered ;  and  as  this  is 
a  suit  to  carry  into  effect  the  trusts  of  the 
will,  the  testator's  intention  must  be  consi- 
dered. It  is. therefore  submitted,  that  the 
limitation  over  must  take  effect. 

The  Vice  Chancellor. — I  think  the 
assignees  are  entitled.  This  case  is  not  like 
Cooper  V.  Wyatt.  I  admit,  the  testator  did 
not  foresee  Uie  ef  ent  which  has  happened, 
that  there  would  be  another  act  for  the  relief 
of  insolvents  passed ;  but  still  the  property 
has  been  taken  out  of  the  insolvent  by  opera- 
tion of  law,  and  the  assignees  are  entitled  to 
what  he  would  otherwise  have  had. 


SI'. 


Ves.  404. 
Mad.  482. 


New  Series,  XI. — Chanc. 


WiGRAM,  V.C.I 
Nov.  5.  9.      }        HAKT.,.HAKT. 

Lost  Deed — Secondary  Evidence — Stamp, 

In  proving  the  loss  of  a  deed^  so  as  to  let 
in  secondary  evidence^  it  is  sufficient  to  nega- 
tive any  "  reasonable  probability^*  that  any- 
thing has  been  kept  back. 

To  let  in  a  copy  of  a  lost  deed  as  secondary 
evidence,  it  is  not  necessary  to  prove  that  the 
original  teas  duly  stamped.  The  onus  of 
proving  the  contrary  is  upon  the  party  raising 
the  objection. 

The  bill  stated,  that  the  plaintiff  and 
defendant  were  in  partnership  as  wine- 
merchants  up  to  1830,  and  that  about  that 
time  they  agreed  to  put  an  end  to  the  part- 
nership ;  and  that  a  deed  was  prepared, 
dated  the  1st  of  March  in  that  year,  and 
executed  on  the  6th  of  July  following, 
embodying  the  terms  of  the  dissolution,  as 
agreed  upon  at  the  date  of  the  deed.  One 
of  those  terms  was,  that  the  debts  of  the 
concern  should  be  divided  into  two  classes ; 
the  first,  the  good  debts,  which  the  defen- 
dant was  to  receive  to  his  own  use,  paying 
the  plaintiff  2,000/.  as  a  consideration  for 
the  same ;  and  the  second,  twenty-six  debts, 
specified  in  a  schedule  to  the  deed,  which 
the  defendant  was  to  receive,  and,  after 
deducting  expenses,  &c.,  was  to  divide 
between  himself  and  the  plaintiff,  in  certain 
specified  proportions:  that  the  partnership 
was  dissolve^  accordingly,  and  the  defendant 
took  possession  of  the  business,  &c.,  and 
collected  the  debts.  The  bill  prayed  an 
account,  on  the  footing  of  that  deed.  The 
defendant,  by  his  answer,  alleged,  that  the 
deed  of  dissolution  was  not  executed  till 
the  July  following  the  date ;  and  that  be* 
tween  the  date  of  the  deed  and  its  execution 
it  was  discovered  that  four  of  the  debts 
included  in  the  first  class  had  become 
doubtful ;  and  that  by  an  agreement,  which 
was  reduced  into  writing  and  executed  by  the 
parties  on  the  same  day  with  the  deed  of 
dissolution,  it  was  provided,  that  the  2,000/. 
should  nevertheless  be  paid  by  the  defen- 
dant, and  that  these  four  debts  should  be 
received  by  him,  and  the  proceeds  divided, 
as  in  the  case  of  the  debts  placed  in  the 
second  class ;  and  that  the  plaintiff  should 
account  to  the  defendant  for  any  loss  sus- 
tained in  respect  of  such  four  debts.  The 
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answer  then  alleged  the  memorandum  of 
this  agreement  to  be  lost,  but  an  attested 
copy  was  scheduled  to  the  answer.  M,  the 
then  solicitor  of  both  parties,  deposed  to  the 
arrangement,  the  preparation  of  the  original 
memorandum,  its  contents,  its  signature  by 
the  plaindiF,  in  his  presence  and  at  his  oflSce, 
and  that  there  were  entries  in  his  books,  of 
the  same  date,  to  that  effect;  and  that  he 
was '  convinced  that  he  witnessed  the  sig- 
nature of  the  plaintiff:  that,  as  the  defen- 
dant's solicitor,  he  had  the  custody  of  the 
original  memorandum  till  1831,  when  he 
sent  it  by  his  clerk  Griffiths,  at  the  defen- 
dant's request,  to  his  counting-house  in 
Water  Lane:  that  he  had  never  seen  it 
since  ;  and  though  he  had  made  a  diligent 
search  among  his  papers,  he  could  not  find 
it.  Ford,  the  then  and  present  clerk  of  M, 
deposed  to  the  same  effect ;  and  it  was  in 
evidence,  that  due  search  had  been  made  at 
the  defendant's  counting-house .  It  appeared, 
that  Griffiths,  who  was  said  to  have  deli- 
vered the  lost  agreement  at  the  defendant's 
counting-house,  and  who  had  since  quitted 
M's  service,  was  not  called  to  prove  the 
delivery ;  and  no  evidence  was  given  that 
he  was  dead,  or  that  he  could  not  be  found. 

Mr,  Temple  and  Mr.  Flather,  for  the 
plaintiff,  relied  upon  the  deed  of  dissolution, 
and  the  admission  by  the  defendant  that  he 
had  received  payments  on  account  of  the 
debts  in  the  second  class ;  and  contended, 
that  the  plaintiff  was  entitled  to  an  accotmt 
as  a  matter  of  course.  The  plaintiff  denies 
the  existence  of  the  second  agreement,  and 
the  defendant  does  not  produce  it,  but  at- 
tempts to  prove  a  copy  of  it,  under  circum- 
stances that  he  thinks  will  justify  the  Court 
in  receiving  secondary  evidence.  First,  there 
is  not  sufficient  evidence  that  the  original 
is  lost ;  secondly,  if  there  is,  the  defendant 
is  still  bound  to  shew  that  the  original  was 
duly  stamped.  The  evidence  only  goes  to 
the  execution  by  the  parties. 

Mr,  Sutton  Sharpe  and  Mr,  Koe,  for  the 
defendant.  —  The  plaintiff  should  have 
amended  his  bill,  denying  the  existence  of 
the  second  agreement,  as  that  &ct  was  put 
in  issue  by  the  answer.  The  existence  of 
such  an  agreement  is  sufficiently  proved. 
As  to  proving  that  it  was  duly  stamped,  it 
is  not  necessary. 

The  King  v.  the  Inhabitants  of  Long 
Buckhy,  7  East,  45. 


Crisp  V.  Anderson^  1  Stark.  N.P.C.  85. 
They  asked  a  declaration  that  the  accounts 
may  be  taken  on  the  footing  of  the  two 
agreements. 

Mr,  Temple^  in  reply.— If  the  deed  were 
produced,  it  might  appear  that  it  was  not 
duly  stamped,  and  most  probably  was  not. 
It  is  rather  inconsistent  diat  a  party  should 
be  in  a  better  situation,  by  barely  alleging 
that  the  document  is  lost. 

November  9.  —  Wigram,  V.C.  [after 
stating  the  &cts  disclosed  in  the  bill  and 
answer,  proceeded  thus:]  —  This  second 
agreement  is  not  produced.  There  is  evi- 
dence by  the  defendant  to  prove  its  loss, 
and  a  paper  writing  is  scheduled  to  the 
answer,  purporting  to  be  an  attested  copy ; 
and  there  is  also  parol  evidence  of  the  exe- 
cution by  the  plaintiff.  The  whole  of  the 
defendant's  evidence  is  subject  to  certain 
objections,  on  the  ground  of  admissibility ; 
and  it  is  contended  by  the  plaintiff,  that 
even  if  received,  it  is  insufficient.  Upon  the 
last  occasion,  I  expressed  my  opinion,  that 
if  the  evidence  was  receivable,  the  agreement 
was  fully  proved ;  but  I  reserved  the  objec- 
tions to  its  admissibility.  These  objections 
are  two :  first,  that  the  loss  of  the  agreement 
is  not  so  proved  as  to  entitle  the  defendant 
to  prove  his  case  by  secondary  evidence ; 
secondly,  that  the  secondary  evidence  cannot 
be  received,  except  it  is  proved  that  the 
agreement  was  duly  stamped.  I  will  con- 
sider the  case  as  to  the  stamp  first.  At  the 
close  of  the  argument,  I  expressed  myself 
strongly  against  the  objection.  Upon  the 
examination  of  the  authorities,  I  find  it  laid 
down  by  Mr,  Starkie,  vol.  2.  p.  770,  that 
previous  to  the  admission  of  secondary  evi- 
dence of  a  deed,  it  is  necessary  to  shew  that 
the  original  was  properly  stamped :  he  does 
not,  however,  refer  to  any  cases.  In  Mr. 
Phillipps^s  Book  on  Evidence^  vol.  2.  p.  683, 
it  is  laid  down,  that  where  an  unstamped 
copy  is  produced  in  evidence,  it  may  be 
presumed  that  the  original  was  duly  stamped. 
The  King  v.  the  Inhabitants  of  Long  Buckby 
and  Crisp  v.  Anderson  may  explain  the 
apparent  contradiction.  Pooley  v.  Goodwin 
(1)  leaves  no  doubt  on  my  mind.  It  is 
manifest,  that  great  injustice  may  ensue,  if 
the  presumption  of  regularity  is  not  to  be 

(1)  4Ad.  &£I.  94. 
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raised  in  fkyour  of  a  person  daiming  under 
a  lost  deed.  The  proposition  is  not  that  an 
unstamped  copy  may  be  given  in  evidence, 
but  that  the  onus  of  proving  the  want  of  a 
stamp  lies  on  the  party  who  raises  the  objec- 
tion. The  principle  upon  which  a  court  of  law 
refuses  to  receive  an  unstamped  deed  has  no 
application. 

The  second  and  only  remaining  ques- 
tion is,  whether  the  loss  of  the  agreement 
is  80  proved,  as  to  entitle  the  defendant  to 
the  b^efit  of  the  secondary  evidence.  The 
evidence  of  the  loss  is  this :  M,  the  solicitor 
to  the  partnership  before  its  dissolution,  and 
of  the  defendant,  and  Ford  his  derk,  prove 
the  execution  of  the  lost  agreement  on  the 
6th  of  July  1830.  M.  further  proves,  that 
he  held  the  agreement  for  the  defendant; 
that  it  remained  in  his  possession  till  January 
1831,  and  then  M.  sent  it  by  one  Griffiths, 
who  was  then  his  clerk,  to  the  defendant's 
countiEig-house ;  and  he  swears  to  his  belief 
that  Girths  delivered  it.  Griffiths  is  not 
called,  and  M.  only  says,  that  he  has  quitted 
his  service ;  and  that  search  has  been  made 
at  M's  office.  That  &ct  is  material  only  as 
corroborative  of  the  fact 'that  Griffiths  re- 
moved the  document  from  M's  office.  It  is 
proved,  that  the  defendant  caused  due  search 
to  be  made  at  his  own  counting-house, 
where  the  various  transactions  were  carried 
on,  and  where  the  plaintiff  was  in  the  habit 
of  attending.  The  objections  to  the  evidence 
of  the  loss  are  twofold.  It  is  first  said,  that 
Griffiths  ought  to  have  been  called  by  the 
defendant,  to  prove  a  delivery  to  the  defen- 
dant ;  and  secondly,  that  the  search  by  the 
defendant  should  have  extended  to  his  pri- 
vate dwelling-house.  Assuming  that  Grif- 
fiths delivered  the  agreement  in  July,  it 
occurred  to  me  in  the  course  of  the  argument, 
and  gives  great  weight  to  the  second  objec- 
tion, that  the  defendant's  derk,  who  was 
actually  concerned,  and  who  gives  important 
evidence  in  the  cause,  never  says  he  saw  the 
agreement  in  the  counting-house  where  the 
search  is  said  to  have  been  made.  If  it  was 
kept  there  after  it  was  received  from  Grif- 
fiftiis,  it  is  scarcely  possible  that  the  defen- 
dant's clerk  should  not  have  known  of  it 
The  justice  of  the  case  requires  that  I  should 
refer  it  to  the  Master  to  inquire  what  has 
become  of  the  agreement  of  the  6th  of  July 
1830.  The  language  of  the  reference  will 
give  the  opinion  of  the  Court  that  some 


agreement  has  been  signed.  I  quite  concur 
with  what  was  said  in  M^Gahey  v.  Alston 
(2),  that  in  order  to  let  in  secondary  evi- 
dence of  a  lost  deed,  it  is  not  necessary  to 
negative  every  possibility ;  it  is  sufficient  to 
negative  every  reasonable  probability  that 
anything  has  been  kept  back. 

Further  directions  and  costs  reserved. 


.C.     1 
.  12.  J 


BARTLETT  V,  BARTLETT. 


V 

Nov. 

Devise — Restraint  on  Alienation — Re^ 
moteness. 

A  testator  devised  to  his  four  sons,  in  trust 
to  pay  an  annuity  to  his  widow,  and,  on  her 
death  or  second  marriaye,  to  divide  equally 
between  his  said  sons  and  his  two  daughters  ; 
and  on  the  decease  of  either  of  his  sons  or 
daughters,  or  the  children  of  his  sons  or 
daughters,  then  to  their  children ;  and  in  case 
any  person  becoming  entitled  to  his  property, 
should  attempt  to  sell  it,  then  he  shouldforfeit 
his  share : — Held,  that  the  first  takers,  the 
children  of  the  testator,  each  took  his  share 
absolutely,  subject  to  the  annuity. 

This  suit  was  instituted  for  the  adminis- 
tration of  the  will  of  Edward  Bartlett,  dated 
the  24th*  of  January  1820,  who  devised  and 
bequeathed  to  his  four  sons  all  his  freehold 
and  leasehold  messuages  or  tenements,  lands 
and  estates,  wheresoever ;  to  hold  to  them, 
their  heirs,  executors,  administrators,  and 
assigns  for  ever,  in  trust,  in  the  first  place, 
to  pay  and  allow  unto  his  wife,  the  sum  of 
2001,  a  year  for  her  life,  to  be  paid  quarterly ; 
but  upon  the  decease  or  second  marriage  of 
his  said  wife,  the  testator  directed  his  said 
trustees  equally  to  divide  all  and  singular 
his  rent  and  monies  at  iaterest  in  the  stocks, 
and  mortgages,  every  quarter  or  half-yearly, 
as  it  became  due,  between  his  said  sons  and 
his  two  daughters,  Elizabeth  Cook  and 
Mary  Ann  Bartlett,  and  Edward,  John, 
Thomas,  and  William  Bartlett,  in  equal 
shares  or  proportions,  an  equal  share  each. 
The  testator  continued :  *  *  And  it  is  my  express 
wiU  and  meaning,  that  my  two  daughters 
shall  receive  their  shares,  (apart  and  inde- 
pendent from  their  present  and  any  future 
husband,)  to  their  executors,  administrators, 

(2)  2  Mee.  &  WeU.  214;  8.  c.  6  Law  J.  Rep. 
(n.8.)  Ezch.  29. 
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and  assigns ;  and  upon  the  decease  of  either 
of  my  said  sons,  or  either  of  my  two  daugh- 
ters, or  the  children  of  my  said  sons  or 
daughters,  I  direct  that  this,  their  share  and 
interest  of  and  in  the  said  estates  and  money 
at  interest,  may  go  and  belong  to  his  or 
their  children";  but,pn  case  any  of  the  per- 
sons who  shall  take,  or  to  whom  all  or  any 
part  of  my  said  estate  may  descend,  by 
virtue  of  this  my  will,  shall  at  any  time 
offer  their  share  or  dividend  either  for  sale 
or  mortgage,  then  I  direct  the  above  bequest 
with  respect  to  him,  or  her,  or  them,  to  be 
null  and  void,  and  his  or  her  part  or  share 
to  go  and  be  divided  in  equal  portions  among 
those  who  never  offered  their  share  or  part 
to  sale  or  mortgage,  it  being  my  will  and 
meaning,  and  express  injimction,  that  no 
part  of  my  said  estate  shall  ever  depart  or 
go  out  of  my  family ;  and  it  is  my  express 
will,  that  no  debtors  or  creditors,  on  any 
bankruptcy  of  theirs,  shall  have  any  power 
to  offer  for  sale  any  part  of  my  estates,  or 
money  at  interest  or  mortgage,  for  no  debts 
as  they  shall  contract  upon  their  own  ac- 
count." 

The  cause  came  on  as  a  short  cause ;  and 
the  question  now  raised  was,  whether  the 
children  of  the  testator  took  their  shares  abso- 
lutely, or  only  for  life. 

Mr.  Girdlestone,  Mr,  Spence^  Mr.  WiU 
hrakam,  and  Mr,  Wood^  for  the  different 
parties  interested. 

The  Vice  Chancellor. — ^It  is  clear  this 
is  the  will  of  a  most  illiterate  person.  There 
is  first  a  devise  to  his  four  sons,  in  trust  to 
pay  an  annuity  to  his  widow,  and,  on  her 
death  or  second  marriage,  to  divide  all  and 
singular  his  rents  and  monies  between  his 
said  sons  and  his  two  daughters;  and  on 
the  decease  of  either  his  sons  or  daughters, 
or  the  children  of  his  sons  or  daughters,  then 
to  their  children ;  that  is  an  express  ^St  to 
the  unborn  children  of  the  unborn  children 
of  his  sons  and  daughters ;  and  then  he 
continues,  '*  in  case  any  person  who  shall 
become  entitled  to  any  of  tlie  property  shall 
attempt  to  sell  it,  then  he  shall  forfeit  his 
share."  It  is  plain,  the  testator  had  an  idea 
he  could  give  the  property,  so  as  it  might 
perpetually  descend.  I  think  there  is  an 
implication  that  the  first  taker  should  take 
absolutely. 

Decree— That  according  to  the  true  con- 


struction of  the  will  of  Edward  Bartlett,  the 
testator,  the  six  children  of  the  said  testator 
named  in  his  will,  and  living  at  the  time  of 
his  death,  became  each  of  them  absolutely 
entitled  to  one-sixth  part  or  share  of  the 
residue  of  the  personal  estate  and  effects  of 
the  said  testator,  subject  to  the  payment  of 
the  annuity  of  200/.,  by  the  said  will  direct- 
ed to  be  paid  thereout  to  the  widow  of  the 
said  testator,  during  her  life. 


V.C.     \ 
Nov.  15.  J 


BRYDGES  V,  BRANFIL. 


Practice. — Witness — Amending  Depos- 
tions. 

Leave  given  to  amend  the  return  of  com- 
missioners to  examine  witnesses^  by  adding 
thereto  a  certificate^  that  the  commissioners 
and  their  clerks  had  taken  the  usual  oaths 
before  the  proceedings  under  the  commission 
were  commenced, 

Mr.  Bethell  and  Mr,  Hubback  moved 
on  the  10th  of  August  last,  on  behalf  of  the 
plaintiffs,  that  the  commissioners  who  acted 
under  a  certain  commission  for  the  ex- 
amination of  witnesses  in  the  cause,  bear- 
ing date  the  9th  of  September  1840,  and 
which  commission  was  executed  at  the  city 
of  Canterbury,  on  the  6th  and  several  sub- 
sequent days  of  October  1840,  might  be 
at  liberty  to  amend  their  return  to  the  said 
commission,  by  adding  thereto  a  certificate 
that  the  said  commissioners  did  previously 
to  swearing  or  examining  any  witness  or 
witnesses  under  the  said  commission,  take 
the  oath  first  specified  in  the  schedule,  to 
the  said  commission  annexed  ;  and  that  all 
and  every  the  clerks  and  clerk  employed 
in  writing,  transcribing,  or  engrossing  the 
depositions  of  witnesses  examined  by  virtue 
of  the  said  commission,  did,  before  they  or 
he  were  permitted  to  act  as  clerks  or  clerk, 
as  aforesaid,  or  to  be  present  at  such  exami- 
nation, severally  take  the  oath  last  specified 
in  the  said  schedule,  and  that  the  said  com- 
mission and  all  proceedings  thereunder, 
might  be  taken  off  the  file,  and  delivered  to 
the  said  commissioners,  or  any  one  of  them, 
for  the  purpose  of  being  so  amended,  and 
when  so  amended,  might  be  refiled. 

This  motion  was  opposed  on  behalf  of  the 
defendants,  and  was  ordered  to  stand  over. 
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in  order  that  search  might  be  made  for  pre- 
cedents ;  and  on  the  15  th  of  November  last, 
the  cases  of  Dixie  v.  Dixie,  (May  4,  1702), 
Chapman  v.  Chapman^  (June  26,  1712\ 
West  V.  Yerbury,  (December  19, 1713,)  (1), 
were  produced,  copied  from  the  register's 
book,  in  support  of  the  motion,  accompanied 
by  a  certificate  of  all  the  commissioners,  that 
the  proper  oaths  had  been  taken  before  the 
commencement  of  the  proceedings  under  the 
commission. 

Mr.  Wakefield,  Mr,  Richards,  and  Mr, 
StifOon,  conti:^,  urged  the  length  of  time 
elapsed  since  the  last  of  the  precedents  cited, 
which  was  127  years  ago  ;  that  a  contrary 
practice  had  prevailed  since  that  time ;  and 
the  proper  course  was  now  to  have  the  de- 
position taken  over  again,  on  the  ground, 
that  it  did  not  appear  upon  the  proceedings, 
under  the  commission,  that  the  commissioners 
were  qualified  to  act — Campbell  v.  Dickens 
(2),  where  depositions  were  ordered  to  be 
suppressed,  on  the  groimd  of  being  wrongly 
described,  as  having  been  taken  by  virtue 
of  a  commission  issuing  out  of  the  Court  of 
Chancery,  and  no  counsel's  name  being 
affixed  to  the  interrogatories. 

The  Vice  Chancellor.  •—  When  the 
matter  was  first  before  me,  I  thought  that 
on  motion  to  suppress  the  depositions,  it 
would  be  a  matter  of  course.  I  decided  that 
in  the  case  of  M'Kellar  v.  M'Kellar{3\ 
which  was  an  application  to  suppress  depo- 
sitions, and  thought  then,  that  it  would  be 
extremely  harsh  not  to  allow  a  thing  to 
appear  to  be  right,  which  was,  in  &ct,  right. 
It  occurred  to  me,  that  for  many  years 
amendments  had  been  allowed  in  common 
practice,  and  that  there  must  be  precedents 
in  this  court  of  such  amendments.  It  does 
not  follow,  that  these  produced  are  the  only 
precedents,  but  I  think  they  are  sufficient 
authority  upon  the  point ;  I  am  bound  to 
set  that  right  in  appearance,  which  is  known 
to  be  right  in  point  of  fact,  and  shall  make 
the  order  in  the  terms  of  the  notice  of  motion. 


NoU,^May  4. 1702.— DixiB  v.  DixiB.^  Whereas 
upon  the  humble  petition  preferred  to  the  Right 


ffi 


See  these  cases  in  the  note.' 
8  You.  &  Col.  720;  s.  o.  9  Law  J.  Rep. 
(h.V)  Ex.  £q.  83. 
(8)  Not  reported. 


Honourable  the  Master  of  the  RoUs,  the  first  instant; 
shewing,  that  on  Tuesday  the  5th  day  of  February 
last,  a  commission  for  examination  of  witnesses, 
was  executed  in  this  cause,  at  the  house  of  Judith 
Matthews,  widow,  in  Market  Bosworth,  in  the 
county  of  Leicester,  wherein  the  defendants  joined, 
and  examined  one  witness,  and  cross-examined 
most  of  the  defendants'  witnesses,  and  the  commis- 
sioners on  both  sides,  signed  and  certified  the  com- 
mission, and  the  interrogatories  and  depositions 
on  both  sides,  and  the  defendants'  commissioner 
brought  the  commissionupto  London,  and  deliyered 
the  same  into  court.  That  upon  opening  the  com- 
mission, it  appeared  that  the  clerk  who  took  the 
depositions,  through  inadyertency,  omitted  to  set 
down  the  day  of  taking  the  depositions  in  the  title 
thereof,  and  only  mentioned  the  same  to  be  taken 
at  the  house  of  the  said  Judith  Matthews,  which 
being  not  taken  notice  of  by  the  commissioners,  the 
same  was,  with  that  omission,  certified  and  returned 
into  court ;  wherefore,  and  for  that  it  appeared  b^ 
the  certificate  of  the  commissioners,  and  affidayit 
thereto  annexed,  that  the  execution  of  the  commis- 
sion was  begun  on  the  day  aforesaid,  and  continued 
four  days,  it  was  prayed  that  the  said  mistake  might 
be  rectified,  and  the  day  of  the  month  and  year  of 
oar  Lord,  inserted  therein,  and  the  record  amended 
accordingly,  which  was  ordered  accordingly,  unless 
cause  on  this  day.  And  the  clerks  in  court  on  both 
sides  this  day  attending,  and  the  defendants'  clerk- 
in  court  consenting  that  the  said  mistake  should  be 
rectified,  his  Honour,  on  hearing  the  said  petition 
read,  doth  order  that  the  said  mistake  be  rectified 
and  amended,  and  that  between  the  word  '*  taken," 
and  the  words  '*  at  the  house  of  Judith  Matthews, 
widow,"  in  the  title  of  the  said  depositions,  be 
inserted  the  words,  riz.  [on  Thursday  the  5th  of 
February,  in  the  thirteenth  year  of  the  reign  of  our 
SoYereign  Lord  William  the  Third,  by  the  Grace 
of  God  King  of  England,  Scotland,  France,  and 
Ireland,  Defender  of  the  Faith,  and  Anno  Domini, 
1701,]  and  that  the  plaintiff's  six  clerk  do  insert 
the  same,  and  amend  the  same  accordingly.—A. 
1701,  foL  271,  E.  G.,  T.  Collis,  R. 

June  26, 1712.— Chapman  o.  Chapman. — Upon 
motion  this  day  made  unto  this  Court,  by  Mr,  Carter, 
being  of  the  plaintiff's  counsel,  in  the  presence  of 
Mr,  Broum,  being  of  the  defendant's  counsel,  it  was 
alleged  that  the  commissioners  for  examination  of 
witnesses  in  this  cause,  have  in  the  commission  by 
them  executed,  omitted  the  name  of  William  Car- 
penter, examined  as  a  witness  at  the  plaintiff's 
commission,  with  his  place  of  abode  and  age.  I'hat 
this  cause  is  set  down  to  be  heard  before  his  Lord- 
ship, on  the  4th  of  July  next,  but  the  plaintiff 
cannot  be  prepared  for  hearing  on  that  day.  It 
was  therefore  prayed,  that  the  commissioners  for 
the  examination  of  witnesses  in  this  cause,  may 
amend  the  plaintiff's  depositions,  by  inserting  the 
name,  age,  and  place  of  abode  of  the  said  William 
Carpenter;  and  that  the  cause  may  be  adjourned 
oyer  to  be  heard  some  time  after  the  term,  where- 
upon and  upon  hearing  of  what  could  be  alleged 
on  both  sides,  it  is  ordered,  that  this  cause  do  stand 
adjourned  over  to  be  heard  on  the  fourth  day  of 
causes,  after  this  term ;  and  that  in  the  meantime, 
the  plaintiff's  commiseioiiers  beat  liberty  to  amend 
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the  said  commiMion,  b^  adding^  the  name,  age,  and 
place  of  abode  of  the  said  William  Carpenter  there- 
to.—J.  CoUis,  R. 

December  19,  1713.  — West  v,  Yerbory.— 
Whereas  by  an  order  of  the  19th  of  November  last, 
for  the  reasons  therein  contained,  it  was  ordered, 
that  the  depositions  taken  in  this  cause,  on  the  part 
of  the  plaintiffs,  at  Brideewater,  in  the  countj  of 
Somerset,  on  the  llth  of  September  1711,  should 
be  discharged,  and  that  the  plaintiff*  West,  or  Mr. 
Joseph  Danoey,  the  minister  of  Barton  St  David'St 
in  the  said  oonnty,  or  one  of  them,  should  produce 
the  register-book  of  the  said  parish,  at  thenearing 
of  this  cause,  unless  the  plaintiff  West  and  the  said 
Danoey,  having  notice  thereof,  should,  at  the  second 
general  seal  after  the  last  term,  shew  unto  this 
Court  good  cause  to  the  contrary.  Now  upon 
opening  of  the  matter  this  present  day,  unto  the 
Right  Honourable  the  Lord  High  Chancellor  of 
Great  Britain,  by  Mr.  Attorney  General,  Mr,  S, 
Pratt,  Mr.  Fort€$cue,  and  Mr,  Mead,  being  of  the 
plaintiffs'  counsel,  who  came  to  shew  cause  against 
the  said  order,  in  ike  presence  of  Mr,  Samuel  Hooper, 
Sir  Peter  King,  Mr,  Vernon,  and  Mr,  How,  being  of 
the  defendants*  counsel,  it  was  so  alleged,  that 
the  said  commission  was  regularly  executed  at 
Bridgewater,  and  afterwards  adjourned  to  Shepton 
Mallett,  in  the  said  counW  of  Somerset,  wnere 
Abigail  Provis  and  Hester  Hodges  were  duly  sworn 
and  examined,  by  virtue  of  the  said  commission,  on 
such  adjournment,  the  14th  day  of  September,  as 
witnesses  on  the  plaintiff's  behalf,  as  by  the  affidavit 
of  the  plaintiff's  commissioners,  and  the  clerk  who 
attended  the  execution  of  the  said  commission,  ap- 
pears. But  the  commissioners  having  by  mistake 
omitted  to  indorse  on  the  commission  or  depositions 
taken  by  virtue  thereof,  that  the  tame  toai  adjourned 
to  Shepton  Mallett,  the  defendants  endeavoured  to 
procure  the  said  Provis  and  Hodges,  who  are  vexy 
old  women,  to  make  affidavit  that  they  never  were 
at  Bridgewater  in  their  lives,  nor  examined  at  the 
said  commission  on  the  plaintiffs'  behalf,  and  had 
procured  affidavits  that  the  said  Provis  and  Hodges 
had  so  declared,  and  thereupon  obtained  the  said 
order  of  the  19th  of  November,  for  suppressing  the 
said  depositions.  And  as  to  the  register-book  re- 
quired by  the  defendants  to  be  produced,  the  same 
(if  any  such  there  be)  was  that  which  was  kept  in 
the  late  Great  Rebellion,  and  never  was  in  the 
custody  of  the  said  Danoey,  or  ever  seen  by  him, 
as  by  his  affidavit  appears ;  nor  did  the  plaintiff 
West  nor  his  agent  Mr.  Symons,  ever  see  any  such 
book,  or  use  any  endeavours  to  have  the  same  con- 
cealed, as  by  their  affidavits  appear ;  and  therefore 
it  was  prayed  that  the  said  order  of  the  19th  of 
November  may  be  discharged;  whereupon,  and 
upon  hearing  of  the  defendants*  counsel,  and  read- 
ing several  fUidavits,  and  hearing  what  was  alleged 
on  both  sides,  his  Lordship  allowed  the  cause  now 
shewed,  and  doth  order  that  the  order  of  the  1 9th 
of  November  last  be  discharged,  and  that  the  plain* 
tiff's  commissioners,  or  either  of  them,  be  at  liberty 
to  amend  the  said  commission  or  depositions  taken 
by  virtue  thereof,  by  indorsing  or  inserting  that  the 
said  commission  was  adjourned  to  Shepton  Mallett. 
— B.  1713,  foU  94,  F,  J.  Collis,  R. 


M.R. 
Nov.  19. 


} 


KING  V.  HAMMETT. 


Practice, — Creditors*  Suit — Costs, 

A  simple  contract  creditor  filed  a  creditors* 
hiUy  after  being  correctly  informed  by  the 
administratrix  of  the  intestate  of  the  state  of 
the  accounts,  and  that  judgment  creditors 
would  consume  all  the  assets.  The  plaintiff 
was  ordered  to  pay  the  costs. 

This  was  a  bill  by  a  simple  contract  cre- 
ditor, on  behalf  of  himself  and  all  other 
creditors  of  Edward  Hammett,  deceased, 
intestate,  against  his  administratrix.  The 
administratrix  by  her  answer  stated,  that 
the  intestate  died  insolvent ;  that  the  whole 
of  his  assets  did  not  exceed  the  sum  of  200/., 
and  were  not  sufficient  to  pay  and  satisfy 
the  debts  which  were  due  and  owing  by  him 
at  the  time  of  his  death  ;  that  these  debts, 
amongst  others,  consisted  of  60/.,  which  was 
due  for  rent,  and  the  sum  of  149/.  due  to 
one  Mrs.  Treby,  to  secure  which,  she  had, 
since  the  death  of  the  intestate,  executed  a 
warrant  of  attorney  to  enter  up  judgment, 
which  had  been  entered  up  for  300/.  ;  that 
the  rent  due  and  the  judgment  debt,  and  the 
funeral  and  testamentary  expenses  of  die 
intestate,  greatly  exceeded  in  amount  the 
whole  of  his  assets.  The  defendant  then 
stated,  that  the  plaintiff  and  his  solicitor  had 
notice  of  the  insolvency  of  the  intestate's 
estate  previous  to  the  commencement  of  the 
suit ;  and  that  there  were  no  assets  of  tlie 
intestate  to  satisfy  the  plaintiff's  debt ;  and 
that  after  the  bill  was  filed,  and  before  the 
answer  was  put  in,  she  caused  her  solicitor 
to  represent  to  the  plaintiff  that  such  was 
the  state  of  things,  and  to  offer  him  an  exa- 
mination of  the  administration  accounts. 
The  defendant  set  out  in  her  answer,  and 
the  schedules  annexed  to  it,  a  fidl  account 
of  the  estate  and  debts  of  the  intestate,  and 
of  her  receipts  and  pa3rments,  whereby  it 
appeared,  that  after  payment  of  the  funeral 
and  testamentary  expenses  of  the  intestate, 
and  of  the  sum  of  60/.,  there  only  remained 
the  balance  of  91/.  I2s,  8rf.,  which  the  de- 
fendant admitted  to  have  in  her  hands.  The 
sum  of  91/.  12*.  Sd,  was  paid  into  court, 
and  by  the  decree,  the  usual  accoimts  were 
directed. 

The  Master,  by  his  report,  found  that 
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there  was  no  balance  due  from  the  defendant, 
and  allowed  her  account. 

On  the  cause  coming  on  for  further  direc- 
tions,— 

Mr,  Kindersley  and  Mr,  Lewis  insisted, 
that  the  plaintiff  ought  to  be  paid  his  costs 
out  of  the  fund  in  court,  and  that  he  had  a 
right  to  prosecute  his  suit,  for  the  purpose 
of  obtaining  from  the  defendant,  upon  oath, 
particulars  of  the  assets  of  the  intestate,  and 
of  restraining  her  firom  giving  preferential 
judgments. 

Mr.  PemberUmandMr,  Glasse  contended, 
that,  under  the  special  circumstances  of  this 
case,  the  plaintiff^  instead  of  being  allowed 
any  costs,  ought  to  pay  them;  that  the 
information  and  account  which  he  had 
obtained  from  the  defendant  by  her  answer, 
and  by  her  examination  before  the  Master, 
were  the  same  as  had  been  rendered  to  him 
immediately  after  the  bill  was  filed ;  that 
the  defendant  had  a  right  to  give  a  prefer- 
ence to  any  of  the  creditors  of  an  equal 
degree,  before  the  decree  was  obtained  against 
her.  In  support  of  the  argument  as  to  the 
costs,  they  cited — 

Barker  v.  Wardle,  2  Myl.  &  K.  818. 

Anon.  4  Madd.  273. 

Bluett  Y.  Jessopf  Jac.  240. 

Robinson  y.  Elliott,  1  Russ,  599. 

The  Master  of  the  Rolls,  after  detail- 
ing the  facts,  said,  that  it  was  much  to  be 
r^^retted,  that  the  plaintiff  had  prosecuted 
this  suit,  by  which  he  has  obtained  no  infor- 
mation beyond  what  had  been  given  before 
its  institution.  That  where  a  creditors'  suit 
was  properly  commenced  by  a  simple  con- 
tract creditor  to  realize  assets,  and  ^e  assets 
were  realized,  but  found  insufficient  to  pay 
the  specialty  debts,  and  consequently  the 
plaintiff  obtained  nothing  for  himself,  still 
he  would  have  his  costs.  But  the  present 
was  not  a  suit  of  that  nature,  for  it  was  not 
properly  commenced  nor  prosecuted.  In  the 
present  case,  the  specialty  debt  was  not 
denied,  nor  was  the  Master's  report  ques- 
tioned. The  plaintiff  had  not  only  had  an 
account  rendered  to  him  of  the  assets  of  the 
intestate,  but  he  was  invited  to  inspect  the 
books  firom  which  the  account  was  made  out. 
A  creditor  proceeding  under  such  circum- 
stances, not  only  ran  the  risk  of  not  having 
his  own  costs  paid  to  him,  but  of  being 
compelled  to  pay  the  costs  of  other  parties. 


The  answer  of  the  defendant  was,  in  all 
respects,  correct ;  and  even  if  there  had  been 
no  recognized  principle  for  him  to  act  upon, 
he  shoidd  have  thought  it  right  to  take  care 
that  justice  should  be  done ;  and  had  no 
hesitation  in  making  the  plaintiff  pay  the 
costs  of  the  suit ;  the  defendant  to  have  her 
extra  costs  out  of  the  fund  in  court,  and  the 
residue  to  be  paid  to  the  judgment  creditor 
in  part  satisfaction  of  her  debt. 


JONES  V.  COOKE. 


M.R.     \ 
Nov.  25.  J 

Practice, — Two  Suits  for  same  object. 

Where  a  decree,  for  the  administration  of 
a  testator's  estate,  was  obtained  in  a  creditors' 
suit,  which  decree  did  not  bind  the  testator's 
real  estate,  the  Court  refused  to  prevent  a 
second  suit,  for  the  administration  of  the  estate 
of  the  same  testator,  from  being  prosecuted. 

This  was  a  motion  by  the  defendant,  as 
executor,  after  a  decree  for  an  account  of 
the  real  and  personal  estate  and  effects  of 
the  testator,  in  the  suit  of  Kynaston  v.  Jones^ 
to  restrain  a  creditor  from  prosecuting  a 
suit  of  Cooke  v.  Jones,  in  which  a  bill  had 
been  filed,  but  no  answers  had  been  put  in, 
or  further  proceedings  taken. 

Mr,  G,  Turner  and  Mr,  Crawford,  in 
support  of  the  motion. — It  is  well  esta- 
blished that  a  creditor  shall  not  be  allowed 
to  proceed  in  this  court,  or  at  law,  against 
an  executor,  for  the  recovery  of  a  debt  which 
was  due  by  the  testator,  after  a  decree  for 
the  general  administration  of  the  testator's 
effects.  This  Court  will  protect  the  estate 
from  a  multiplicity  of  suits,  and  the  confu- 
sion of  different  decrees  or  different  orders. 

Mr,  Pemberton  andilfr.  Bayley,  contr^. — 
The  decree  on  which  the  plaintiff's  motion  is 
founded  is  imperfect,  and  does  not  bind  the 
realty,  as  one  of  the  defendants  in  that  suit 
was  an  infant,  and  there  was  no  debt  proved 
against  him  at  the  hearing  of  the  caus&— 
Lechmere  v.  Brasier  (1).  Nothing  is  better 
setded  than  that,  where  this  Court  has  made 
a  decree  for  the  administration  of  assets,  it 
has  been  in  the  habit  of  enjoining  a  creditor 
from  prosecuting  another  suit  for  the  same 

(1)  2  Jac.  &  Walk.  287. 
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purpose;  but  the  principle  on  which  the 
Court  has  acted  in  these  cases,  is  to  allow 
the  second  suit  to  proceed  when  the  first  is 
so  constituted  as  to  be  ineffective  or  insuffi- 
cient in  its  relief.  Here  the  decree  is  only 
good  against  the  personal  estate. 

Mr.  Turner^  in  reply. — The  plaintiff  is 
trustee  by  devise  of  fiie  real  estate  of  the 
testator ;  and  is  competent  to  sell,  and  give 
discharges  for  the  proceeds  of  the  same, 
and  for  the  rents  and  profits  of  such  estate  ; 
and  by  the  30th  new  rule  of  the  26th  of 
August  1841,  he  may  represent  the  persons 
beneficially  interested  in  the  estate,  or  the 
proceeds,  or  the  rents  and  profits,  in  the 
same  manner  and  to  the  same  extent  as  an 
executor  or  administratrix,  in  suits  concern- 
ing personal  estate,  represents  the  persons 
beneficially  interested  in  such  estate.  And 
that  order  takes  effect  as  to  all  suits,  whether 
now  depending  or  hereafter  commenced. 
The  infiEuit  devisee  is  not  therefore  a  neces- 
sary party  for  the  purpose  of  obtaining  a 
good  decree  against  the  real  estate  of  the 
testator. 

The  Mastsr  of  the  Rolls  said,  that  the 
order  which  had  been  read  was  not  applica- 
ble to  this  cajse,  in  which  a  decree  had 
already  been  obtained.  That  decree  did  not 
bind  the  real  estate  of  the  testator ;  and 
although,  in  cases  of  this  sort,  it  was  quite 
proper  to  protect  the  estate  firom  being  wasted 
by  two  suits,  when  a  decree  had  already 
been  pronounced  in  one  of  them,  still  he 
could  not  restrain  the  defendant  from  pro- 
secuting his  bill ;  as  the  relief  to  be  obtained 
under  the  decree  was  not  so  extensive  as 
that  which  he  prayed  for.  Under  these  cir- 
cumstances, his  Lordship  refused  the  appli- 
cation. 


} 


CLARK  V,  WILMOT. 


K.  Bruce,  V.C. 
Nov.  13. 

Official  Assignee — Disclaimer — Costs, 

An  official  assignee  in  a  foreclosure  suit^ 
claiming  by  his  answer  no  interest,  except 
suchf  if  anyy  as  was  vested  in  kim  as  official 
assignee,  and  disclaiming  at  the  bar^  is  en- 
titled  to  costs. 

The  bill  in  this  case  was  filed  by  a  mort- 
gagee, for  the  purpose  of  establishing  the 


priority  of  his  security,  against  the  mort- 
gagor, the  official  a3signee  of  another  incum- 
brancer who  had  become  bankrupt,  and  a 
party  to  whom  this  incumbrancer  had  assign- 
ed his  security  by  way  of  mortgage.  - 

The  official  assignee  put  in  an  answer, 
claiming  no  interest  in  the  mortgaged  estate, 
except  such,  if  any,  as  was  vested  in  him  as 
official  assignee. 

Mr.  Bellamy,  for  the  official  assignee, 
disclaimed  at  the  bar  all  interest  in  the  suit, 
and  applied  for  his  costs.     He  cited — 
Peake  v.  Gibbon,  2  Russ.  &  Myl.  354 ; 

8.  c.  9  Law  J.  Rep.  Chanc.  168. 
Woodward  v.  Haddon,  4  Sim.  606  ;  s.  c. 
1  Law  J.  Rep.  (n.s.)  Chanc.  106. 

Mr,  C,  P.  Cooper  opposed  the  application, 
on  the  ground  that  the  assignee  had  by  his 
answer  asserted  a  claim  to  the  premises  in 
question. 

Knight  Bruce,  Y.C. — The  assignee  has 
not  disclaimed  by  his  answer,  but  he  has  at  the 
bar.  I  think  his  answer  a  very  proper  one. 
He  had  no  personal  knowledge  of  the  matter, 
but  having  heard  the  matter  now  discussed, 
he  has  disclaimed.  I  think  he  should  be 
dismissed,  the  plaintiff  paying  him  his  costs, 
with  a  reservation  as  to  the  party  on  whom 
they  are  ultimately  to  &11. 


emery  v.  newson. 


V.C. 
Dec.  9, 10. 

Practice.  ^2\st  Order  of  August  1841 — 
Infant. 

The  2Ut  Order  of  August  1841  is  not 
applicable  to  the  case  of  an  infant  defendant, 

Mr,  Jeremy  moved  ex  parte  for  leave  to 
file  a  note  at  the  Six  Clerks  Office  upon 
the  derk  in  court  for  an  infant  defendant, 
under  the  21st  of  the  Orders  of  August 
1841,  such  infant  defendant  not  having  put 
in  his  answer  within  the  time  allowed ;  and 
stated,  that  a  doubt  had  arisen  whether  the 
21st  order  applied  to  the  case  of  an  infant 
defendant,  but  submitted,  that  the  answer 
of  anin£uit  was  tantamount  in  its  effect  to  a 
traverse  of  the  plaintiff's  bill,  it  putting  him 
to  proof  of  his  case ;  and  that  as  the  same 
course  must  be  pursued  on  a  note  being  filed 
under  the  order  in  question,  the  infant  could 
not  be  damnified ;  and  therefore,  that  such 
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order  might,  petbaps,  reasonably  be  con- 
strued to  extend  to  tiie  case  of  an  infant 
No  exception,  however,  was  made  by  this 
order  to  the  case  of  infants,  although  such 
exception  was  contained  in  the  23rd  of  the 
Orders  of  the  same  date,  relatmg  to  another 
subject. 

The  Vice  Chancellor  said  he  would 
confer  with  some  other  Judges  of  the  Court 
before  he  decided  the  case.  On  the  10th  of 
December,  his  Honour  said — ^When  this  case 
was  mentioned  to  me,  I  thought  that  the 
21st  order  was  not  intended  to  apply  to  the 
case  of  an  infant  defendant  I  have  now 
had  an  opportunity  of  ascertaining  the  opi- 
nion of  Lord  Langdale,  the  Vice  Chancel- 
lor Wigram,  and  another  learned  gentleman 
at  the  bar,  and  find  the  intention  of  those 
who  framed  the  orders  was,  that  it  should 
not  apply  to  the  case  of  an  ia&jit  defendant ; 
therefore,  I  must  take  that  to  be  the  true 
construction  of  the  21st  Order. 


Bruce,  V.C. 

Nov.  18. 


HELSHAW  r.  LANGLEY. 


Specific  Performance — SigrUiture  of  Agree- 
menu 

An  agent,  not  being  able  to  write,  held  the 
top  of  the  pen  while  another  person  wrote  his 
name  to  an  agreement: — Held,  a  sufficient 
signature. 

In  this  suit,  which  was  instituted  for  the 
purpose  of  enforcing  the  specific  performance 
of  an  agreement  entered  into  by  the  agent 
of  the  defendant  with  the  plaintiff,  a  point 
arose  as  to  the  sufficiency  of  the  signature 
of  the  agreement  by  the  agent  of  the  defen- 
dant. 

It  appeared  on  the  evidence,  that  the 
agreement  had  been  drawn  up  in  writing  by 
the  plaintiff;  that  the  agent  of  the  defendant, 
who  could  not  write,  said,  **My  daughter 
wiU  sign  it  for  me,"  and  that  his  daughter 
accordingly  signed  it  in  his  name,  he  hold- 
ing the  top  of  the  pen  as  she  was  writing. 

Mr.  Teed  objected,  that  this  was  not  a 
sufficient  signature  ;  but — 

Knight  Bruce,  V.C,  held,  that  it  was 
sufficient. 

New  Series,  XL— Chanc. 


Mr.  Swanston  and  Mr,  Anderdon,  for  the 
plaintiff. 

Mr,  Teed  and  Mr,  Dickinson,  for  the 
defendant. 


} 


CUNNINGHAM  V,  PLUN- 
KETT. 


K.  Bruce,  V.C. 
Nov.  22. 

Practice, — Advancing  Causes, 

Where,  on  the  hearing  of  a  cause,  a  decree 
is  taken  merely  for  the  purpose  of  establish^ 
ing  facts  against  infants  and  femes  covertes, 
defendants,  the  Court  wiU  allow  the  cause  to 
he  put  in  the  paper  as  soon  as  the  record  is 
in  a  proper  state. 

Several  of  the  defendants  in  this  suit 
being  infants  and  married  women,  before 
the  points  in  this  case  could  be  discussed, 
it  was  necessary  to  establish  several  facts 
against  them  in  the  Master's  office.  A 
decree  was  accordingly  taken  for  that  pur- 
pose. 

Knight  Bruce,  V.C,  said,  he  would  hear 
the  cause  as  soon  as  the  Master's  report  was 
made,  and  the  record  was  in  the  proper 
state.  He  thought  he  should  not  do  any 
injustice  in  giving  the  cause  priority  to  the 
odier  suits.  Counsel  might  make  a  memo- 
randum of  what  he  had  said  on  the  subject, 
and  when  the  caxtae  was  fit  for  hearing, 
apply  to  him  to  have  it  put  in  the  papers 


,  V.C.I 
4,  25.  / 


DUNCOICBE    V,    DAVIS    AND 
OTHERS. 


Wigram, 
Nov.  24, 

Practice, — Exceptions — Amendment  after 
Answer — Discovery — Materiality  —  Title 
Deeds, 

On  a  reference  of  exceptions  for  insuffi- 
ciency of  an  answer  to  an  amended  hUl,  the 
Master  is  bound  to  look  at  the  original  record 
to  see  if  the  exceptions  relate  to  the  old  matter. 

Generally,  a  plaintiff  amending  after  an- 
swer, cannot  except  as  to  any  matters  con- 
tained in  the  original  bill ;  but,  ^^  upon  spe- 
cial application,'*  leave  may  be  given,  on  the 
ground  of  mistake— ^laasangton  v,  Thwaites, 
2  Russ.  458 ;  or  that  an  entirely  new  case 
is  made  by  amendment — Mazarredo  v,  Mait- 
land,  3  Madd.  ^^,  Amending  the  prayer 
D 
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by  asking  specific  relief,  which  would  have 
been  covered  by  the  general  relief  prayed  in 
the  original  bill,  will  not  bring  the  case  within 
the  exceptions  to  the  rule. 

Bill  against  A,  grantee,  B,  assignee,  and 
C,  <^  Co,,  depositees,  to  set  aside  an  annuity 
deed,  which,  with  other  documents,  had  been 
deposited  by  B.  with  C,  ^  Co.,  as  security 
for  his  banking  account.  The  bill  seeking  a 
discovery  from  B,  and  that  he  might  set  forth 
a  list  of  such  other  securities  as  C.  ^  Co. 
held  applicable  to  B's  debt,  and  a  statement 
of  B's  banking  account  at  the  time  of  and 
since  the  deposit  of  the  annuity  deed,  and 
praying  that  such  other  securities  might  be 
first  applied ;  it  was  held,  upon  exceptions, 
that  B.  could  not  by  his  answer  decline  to 
set  forth  such  list,  on  the  ground,  that  they 
were  his  title  deeds,  nor  to  give  such  statement 
of  his  banking  account. 

The  plaindfF  in  this  case  was  the  acceptor, 
&c.  of  various  bills  of  exchange,  and  the 
grantor  of  an  annuity ;  and  the  defendants 
were  Pennell,  to  whom  the  hills  were  given, 
and  the  grantee  of  the  annuity ;  Davis,  the 
assignee  of  the  annuity,  and  Messrs.  Scott, 
as  depositees  of  the  annuity  deed  and  the 
assignment  to  Davis.  It  appeared  by  the 
bill,  that  the  plaintiff  had  haul  various  bill 
transactions  with  Pennell,  on  which  he  had 
become  liable  to  a  large  amount,  but  for  a 
large  portion  of  which  bills  he  had  received 
no  consideration.  That  by  a  deed  of  De- 
cember 1834,  reciting  the  different  trans- 
actions, and  that  the  plaintiff  was  indebted 
thereon  to  Pennell  to  the  amount  of  4,150/., 
in  consideration  thereof,  plaintiff  granted  to 
Pennell  an  annuity  of  415/.,  for  die  life  of 
the  plaintiff,  and  charged  the  same  on  a 
reversionary  interest  in  certain  freehold  and 
copyhold  lands.  This  annuity  was  assigned 
to  Davis  in  March  1835,  and  the  annuity 
deed  and  the  deed  of  assignment  (together 
with  other  deeds  and  securities)  were,  in 
December  1837,  by  him  deposited  with  the 
Messrs.  Scott,  as  a  security  for  his  banking 
account.  This  was  a  bill  to  set  aside  tiie 
annuity,  and,  after  charging  that  the  annuity 
was  void,  and  that  the  consideration  for  the 
assignment  to  Davis  was  merely  colourable, 
and  that  the  Messrs.  Scott  had  notice,  it 
proceeded  to  charge  as  follows: — "That 
whether  Messrs.  Scott  were  or  were  not  in 
advance  to  the  said  Davis,  upon  the  said 


deposit,  and  whether  they  had  or  had  not 
such  notice  as  aforesaid,  yet  tiiey  have  in 
tiieir  hands  or  power  other  securities  [of 
considerable  value  and  amount,]  from  the 
said  Davis,  and  other  deeds  and  documents 
of  and  by  way  of  security  from  the  said 
Davis,  besides  the  deed  of  December  1834, 
and  the  said  assignment  of  tiie  27th  oif 
March  1835,  as  security  for  and  applicable 
to  the  discharge  of,  and  more  than  sufficient 
to  pay  and  discharge  what  may  be  due  from 
tiie  said  Davis,  to  them,  the  said  Messrs. 
Scott,  upon  the  said  deposit,  and  which 
ought  first  to  be  applied  for  the  purpose  of 
paying  and  discharging  the  same ;  [and  the- 
said  defendants  Davis  and  Messrs.-  Scott 
ought  to  set  forth  a  list,  and  short  descrip- 
tion of  all  such  other  securities,  and  deeds, 
and  documents,  and  the  amount  and  value 
thereof  respectively.]," 

The  interrogatory  upon  this  charge  was, 
"  Whether  the  said  Messrs.  Scott,  or  one 
and  which  of  them,  have  not,  or  has  not  in 
their  or  hb  hands  or  power,  some  and  what 
other  securities,  and  other  deeds  and  docu- 
ments, by  way  of  security  from  tiie  said 
Davis,  besides  the  said  deeds  of  December 
1834  and  March  1835,  as  security  for,  and 
whetiier  or  not  applicable  to  the  payment 
and  discharge  of,  and  whether  or  not  more 
than  sufficient  to  pay  and  discharge  what 
may  be  due  from  the  said  Davis,  to  them 
the  said  Messrs.  Scott,  upon  the  said  depo- 
sit." The  bill  prayed,  that  the  annuity 
might  be  declared  void,  and  the  deed  deli- 
vered up  to  be  cancelled ;  [and,  that  if  it 
should  appear  that  Messrs.  Scott  were  en- 
titled as  against  the  plaintiff,  to  any  charge 
upon  the  annuity,  then  that  the  other  secu- 
rities deposited  by  Davis  witii  tiie  Messrs. 
Scott,  might  be  first  applied  in  discharge 
thereof,  or  that  the  plaintiff  might  be  at  liberty 
to  redeem  tiiem.]"  The  sentences  within 
brackets  in  the  charge  and  prayer,  were 
added  by  amendment.  The  defendant  Davis 
put  in  his  answer  to  the  original  bill,  and 
admitting  the  existence  of  such  documents, 
declined  to  set  forth  a  list.  The  plaintiff 
excepted,  and  the  Master  disallowed  the 
exception.  The  bill  was  then  amended  in 
the  particulars  before  mentioned.  The  de- 
fendant again  rcfrised  to  answer,  and  excep- 
tions were  taken  and  disallowed  by  the 
Master,  and  exceptions  were  then  taken  to 
his  report. 
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Mr.  Temple  and  Mr.  E.  Montagu,  for 
the  exceptions. — The  plaintiff  has  an  equity 
to  redeem  the  other  securities  in  the  hands 
of  Messrs.  Scott,  and  therefore  this  discovery 
is  material  to  the  relief  prayed. 

Mr.  Spurrier,  contra. — This  should  have 
been  worked  out  by  the  exceptions  to  the 
original  answer,  which  admitted  the  exist- 
ence of  such  documents,  but  refused  to  dis- 
close them.  Exceptions  were  taken  to  that 
answer,  on  the  ground,  that  the  defendant 
had  not  set  forth  the  particulars  of  the  docu- 
ments. This  being  the  subject  of  an  old 
exception,  cannot  be  made  the  subject  of  a 
new  exception.  But  the  defendant  is  not 
liable  to  set  forth  these  documents,  as  they 
constitute  his  tide. 

[WiGRAM,  V.C. — The  plaintiff  claims  a 
right  to  have  these  very  documents  first 
applied  in  satisfaction  of  Messrs.  Scott's 
debt.] 

That  must  be  done  in  an  independent 
suit.  The  discovery  is  immaterial  as  between 
the  plaintiff  and  Davis  in  this  suit.  If  it 
is  supposed  to  be  material,  yet  the  materia- 
lity is  too  remote. 

Dos  Santos  v.  Frietas,  Wigram  on  Dis- 
covery, 72. 
Francis  v.  fVignell,  1  Madd.  258. 
Besides,  how  is  the  defendant  to  set  forth  a 
list  or  short  description  ?  Is  he  to  give  the 
contents  ?  or  the  dates  and  names  of  the 
parties  ?  In  either  case,  it  might  be  dan- 
gerous to  his  tide,  and  the  Coiut  will  pro- 
ject him  from  a  discovery. 

Wigram,  V.C. — The  plaintiff  states  as  a 
case  for  relief  that  the  annuity  deed  has  got 
into  the  hands  of  the  bankers,  who  hold  it  as 
a  security  for  the  banking  account  of  Davis ; 
the  bankers  are  the  mortgagees,  and  they 
and  Davis  make  up  a  perfect  ownership. 
The  plaintiff  says,  as  against  Davis,  he  is 
entitled  to  have  it  cancelled ;  that  if  Messrs. 
Scott  hold  other  securities,  he  has  a  right  to 
insist  that  if  those  other  securities  are 
sufficient  to  satisfy  their  debt,  they  should 
give  him  up  his  deed,  free  from  incumbrances. 
This  is  a  common  equity,  and  the  case,  if 
made  out,  would  entide  the  party  to  relief. 
Suppose  the  relief  sx>ecifically  prayed,  am  I 
not  bound  to  hold,  that  all  material  discovery 
from  the  defendant,  must  be  given  in  this 
stage  of  the  cause?  The  old  rule  of  the 
Court  was,  even  in  my  recollection,  and  so 
Lord  Eldon  laid  it  down,  that  if  a  bill  prays 


relief,  and  the  defendant  thinks  the  plaintiff 
is  not  entided  to  it,  if  he  would  avoid  giving 
a  discovery,  he  must  either  plead  or  demur ; 
if  he  chooses  to  answer,  he  submits  to  have 
it  considered  as  a  case  in  which  relief  may 
be  given  at  the  hearing.  That  rule  is  laid 
down,  to  avoid  the  inconvenience  of  hearing 
a  cause  on  the  merits  upon  exceptions.  Tlie 
rule  is  narrowed  at  present,  but  only  with 
reference  to  certain  well  known  excepted 
cases.  The  first  point  made  was,  that  the 
defendant  was  a  purchaser  for  value  without 
notice;  but  the  discovery  asked,  was  not 
relating  to  the  annuity  deed,  but  to  the  other 
securities,  which  the  plaintiff  says  he  is  en- 
titled to  have  applied  in  satisfaction  of  the 
demand,  if  the  annuity  deed  has  been  so 
dealt  with,  that  it  cannot  be  got  at  without. 
Next,  it  was  said,  that  the  deeds  called  for, 
were  documents  relating  to  title.  I  may 
observe,  that  if  that  defence  were  available, 
I  do  not  know  how  any  person  would  get 
any  documents  at  all.  Suppose  a  bill  to 
recover  an  estate ;  the  plaintiff  is  entitled  to 
recover  the  deeds  relating  to  the  estate; 
they  are  the  very  things  he  wants  to  get ; 
they  are  the  deeds  of  the  property  to  which 
he  claims  a  right.  If  a  defendant  might  say, 
**  I  will  not  tell  you  whether  I  have  them  or 
not ;"  if  he  might  put  in  a  short  answer,  say- 
ing, "  I  claim  them  as  my  tide  deeds,"  the 
plaintiff  would  be  deprived  of  "all  relief.  I 
cannot  allow  that  argument  to  be  sufficient. 
With  regard  to  the  discovery  being  too  re- 
mote, how  can  that  be,  when  the  documents 
relate  to  property  to  which  I  have  a  title  ? 
If  the  defendant  puts  in  an  answer,  he  ought 
to  give  a  short  description  of  the  documents, 
that  the  Court  may  judge  whether  there  is  a 
reason  why  it  should  not  call  for  their  pro- 
duction. Unless  the  defendant  is  protected, 
on  the  ground  of  form,  he  must  answer  as  to 
these  documents. 

Mr.  Temple,  in  reply,  as  to  the  objec- 
tion of  form.  The  Master's  former  judgment 
is  not  conclusive  ;  for  the  Court  has  again 
referred  it  to  the  Master  to  report  whether 
the  answer  to  the  amended  bill  was  suffi- 
cient. 

[Wigram,  V.C. — Is  the  Master  bound  to 
exclude  from  his  consideration  the  former 
bill  and  answer  ?] 

Still,  the  case  made  by  the  amended  bill 
is  a  new  case,  and  new  relief  is  prayed ;  and 
the  plaintiff  is  entided  to  have  an  answer  to 
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the  amended  bill,  even  though  some  of  the 
matters  mtetrogated  to,  were  contained  in  the 
original  biU — Mazarredo  v.  Maitland{l), 

November  25.— Wigram,  V.C  — The 
question  which  I  reserved  for  my  consider- 
ation was  this :  the  plaintiff  filed  his  original 
bill,  and  an  answer  was  put  in,  to  which 
exceptions  were  taken,  and  the  only  mate- 
rial one  was  overruled.  The  plaindiF  sub- 
mitted to  that  dedsion,  the  effect  of  which 
was  to  render  the  answer  sufficient.  The 
bill  is  amended,  and  exceptions  are  taken  to. 
the  answer  to  the  amended  bill :  as  to  this 
particular  exception,  the  Master  has  reported 
the  answer  sufficient,  and  exceptions  are 
taken  to  his  report.  Now,  the  exception 
referred  to  the  Master  applied  to  a  particular 
charge  in  the  original  bill — [his  Honour 
here  read  the  charge]  ;  and  an  interrogatory 
was  founded  upon  tiiis,  whether  the  Scotts 
had  not  in  their  possession  some,  and  what 
documents,  &c.  The  defendant  insisted,  by 
his  answer,  that  he  was  not  bound  to  answer 
what,  if  any,  documents  he  held  of  that 
description :  the  Master  held,  that  he  was 
not.  The  plaintiff  submitted,  and  amended, 
and  introduced  the  words,  "  of  considerable 
amount  and  value  ;**  and  at  the  conclusion 
of  the  sentence  these  words,  '*  that  he  ought 
to  set  forth  a  list  and  short  description,*'  &c. 
I  have  not  the  least  doubt  of  the  practice  in 
cases  in  which  the  plaintiff  has  amended  his 
bill  after  answer,  and  afterwards  taken  ex- 
ceptions to  the  amended  answer,  upon  inter- 
rogatories contained  in  the  original  bill. 
Where  the  plaintiff  amends  his  bill,  he 
admits  the  first  answer  to  have  been  suffi- 
cient, and  cannot  afterwards  except  to  the 
same  matter  which  he  had  not  excepted  to 
in  the  answer  to  the  original  bill.  There 
are  some  special  exceptions  to  the  rule,  as 
where  he  merely  amends  by  correcting  the 
spelling  of  a  name,  or  by  adding  a  party.  I 
was  very  much  pressed  that  this  was  not  the 
practice,  because,  the  Court  having  made 
an  order  referring  the  exceptions,  it  was  said 
the  Master  was  bound  to  consider  them  with 
respect  to  the  record  as  amended,  and  was 
not  bound  to  look  at  the  original  record. 
Being  anxious  that  there  should  be  no  dif- 
ference of  practice  in  the  courts,  I  have 
looked  at  die  authorities.     In  the  case  of 

(1)  3Madd.  66. 


Ovey  V.  Leighton{2),  die  very  point  waft 
directly  before  the  Court.  It  does  not 
•^  appear  that  the  precise  point  was  much 
argued:  but  it  is  worthy  of  observation, 
that  Mr.  Bell  admitted  that  such  was  the 
practice.  The  next  case  is  GlassingUm  v. 
Thwaites  (8).  That  was  an  extremely  spe- 
cial case.  The  defendant,  when  called  upon 
to  answer  the  original  bill,  put  in  what  was 
called  an  answer  and  disclaimer,  which  was, 
in  &ct,  a  disclaimer  of  his  own  liability ; 
the  plaintiff  did  not  except,  but  amended 
his  bill;  and,  according  to  the  ordinary 
practice,  that  was  an  admission  that  the 
answer  was  sufficient :  the  plaintiff  excepted 
generally  to  the  amended  answer,  and  the 
Master  held  it  sufficient.  Lord  Eldon,  pro- 
ceeding upon  the  apparent  mistake,  made  an 
order  to  the  Master  to  consider  the  excep- 
tions, as  if  the  matters  to  which  they  related 
had  not  been  contained  in  the  original  bill. 
The  very  form  of  the  order  shews  that 
without  that  order  it  could  not  be  done.  In 
Irving  v.  Viana  (4),  the  plaintiff  was  held 
entitied,  imder  the  special  circumstances,  to 
have  an  answer  to  his  amended  bill,  though 
he  had  treated  the  former  answer  as  suffi- 
cient ;  but  before  he  took  that  course,  it 
was  held,  that  he  ought  to  have  made  a 
special  application  to  tiie  Court  for  leave  to 
do  so.  The  Master  then,  in  considering 
whether  an  answer  to  an  amended  bill  is 
sufficient,  is  bound  to  consider  what  took 
place  in  die  original  cause.  But,  it  is  said, 
a  new  case  is  made;  and  Mazarredo  v. 
Maitland  was  relied  upon.  But  there,  a 
totally  different  case  was  made  by  the 
amended  bill ;  and  consequendy,  diat  case 
falls  within  the  exception  to  the  rule.  Mr. 
Daniel,  in  vol.  2.  of  his  Chancery  Practice^ 
p.  302,  has  collected  all  the  cases,  and  com- 
mented upon  them  in  an  able  manner. 
PrinUi  faciei  I  think  the  plaintiff  has  waived 
his  right  to  call  for  an  answer  to  the  chaige 
in  the  bill,  and  the  interrogatory  founded 
thereon.  The  question  then  is,  has  the 
plaintiff  made  a  new  case,  so  as  to  bring 
himself  within  the  exceptions  to  the  genend 
rule?  The  two  points  said  to  make  the 
distinction  between  the  two  bills  are,  first, 
the  difference  in  the  charge  of  the  bill ;  and 
secondly,  that  die  prayer  of  die  amended 

(2)  2  Sim.  &  Stu.  234. 

(3)  2  Ru8s.  458 ;  s.  c.  3  Law  J.  Rep.Chanc.  112. 

(4)  M'Clel.  &  Y.663. 
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bill  is  for  specific  relief  as  to  these  securities 
to  which  the  interrogatory  applies,  whereas 
the  original  bill  was  not.     First,  does  the 
alteration  in  the  charge  make  any  difference  ? 
Certainly  not,  in  this  case.     What  means 
have  I  of  knowing  that  any  such  documents 
have  any  existence,  except  from  the  original 
answer  itself?     The  plaintiff,  in  the  original 
bill,  called  upon  the  defendant  to  set  forth 
whether  any  such  documents  existed.     The 
defendant,  by  his  original  answer,  insisted 
he  was  not  boimd  to  produce  them.     The 
amended  biU  only  asks  for  circumstances 
relating  to  documents  which,  by  the  pro- 
ceedings in  the  original  bill,  the  plaintiff  has 
admitted  that  the  party  is  not  bound  to  pro- 
duce.    If  that  were  allowed,  the  rule' above 
stated   would    be   a  nullity,   because    the 
plaintiff  would  only  have  to  add  an  inter- 
rogatory as  to  these  circumstances  to  effect 
his  object.     If  it  is  admitted  that  the  defen- 
dant is  not  bound  to  tell  you  what  documents 
he  has,  can  I  compel  him  to  set  forth  a  list 
of   them?     The    only  other  question  is, 
whether  the  prayer  for  specific  relief  makes 
any  difference.  I  asked  whether  the  original 
bill  contained  a  prayer  for  specific  relief,  as 
the  materiality  of  the  exception  is  always 
treated  by  considering  what  is  material,  if 
the  biU  were  true.     As  there  was  no  prayer 
for  specific  relief,  I  am  now  obliged  to  con- 
sider whether  the  plaintiff  could  have  had 
this  relief  under  the  general  prayer.     The 
bill  alleges,  that  the  deed  in  question  is  in- 
valid as  between  Davis  and  the  plaintiff,  and 
also  as  between  the  plaintiff  and  the  bankers ; 
but,  seeing  that  a  different  case  may  exist 
between  Davis  and  the  bankers,  it  charges, 
that  if  the  deed  is  valid  as  between  the 
plaintiff  and  the  bankers,  the  bankers  ought 
first  to  apply  to  the  pa3rment  of  their  debt 
those  securities  held  by  them  in  which  the 
plaintiff  has  no  interest,  so  as  to  leave  the 
annuity  deed  open  to  the  contest  between 
Davis  and  the  plaintiff.   The  bill  containing 
that  charge,  the  plaintiff  is  not  able  to  get 
from  Davis  a  discovery  of  the  documents 
which  the  bankers  hold :  but  the  plaintiff 
may  succeed  in  proving  at  the  hearing,  or 
in  an  inquiry,  what  those  documents  are. 
If  the  Court  were  of  opinion  that  the  security 
was  void,  it  would  make  a  decree  against 
Davis  to  deliver  it  up.     But  suppose  the 
Court  of  opinion  that  the  bankers  have  a 
right  to  hold  it,  yet  they  have  two  securities, 


in  one  of  which  the  plaintiff  has  no  interest ; 
the  Court  may  decree,  that  the  bankers 
shall  first  apply  that  security  in  which  the 
plaintiff  has  no  interest,  in  order  to  liberate 
the  annuity  deed.  The  Court  must,  at  the 
hearing  of  the  cause,  decree  that  to  be  done, 
if  the  law  entitles  the  plaintiff  to  have  it 
done.  If  the  case  in  the  bill  be  proved,  the 
prayer  for  general  relief  would  entitle  the 
plaintiff  to  this  particular  relief.  Whether 
the  plaintiff  can  have  this  case  referred  back 
to  the  Master  or  not,  must  be  the  subject  of 
a  special  application. 

The  original  bill  charged,  that  the  Messrs. 
Scott  had  not  advanced  any  money  to  or  for, 
and  were  not  at  all  in  advance  to  the  said 
Davis,  upon  the  deposit  of  the  said  deeds  or 
instruments ;  and  by  amendment,  it  was 
added,  *'  and  so  it  will  appear,  if  the  said 
Davis  shall  set  forth  (as  he  ought  to  do), 
what  was  the  balance  upon  the  banking 
accoimt  of  the  said  Davis  with  the  Messrs. 
Scott  at  the  time  when  the  said  deposit  was 
made,  and  from  whom  and  to'whom  such 
balance  was  due,  and  an  account  of  all  sums 
of  money  since  that  time  paid  by  the  said 
Messrs.  Scott  to,  or  for,  or  on  account  of 
the  said  Davis ;  and  an  account  of  all  sums 
of  money  since  that  time  received  by  the 
said  Messrs.  Scott  from  or  on  account  of  the 
said  Davis,  and  the  times  when,  and  to,  and 
from  whom  such  sums  of  money  respectively 
were  paid  and  received.**  The  defendant  re- 
fused to  give  this  discovery.  Exceptions 
were  taken  to  the  answer,  and  allowed,  and 
the  defendant  now  excepted  to  the  Master*s 
report. 

Mr.  Sfurrier^  for  the  exceptions. — The 
discovery  sought  has  no  reference  to  any 
relief  as  between  the  plaintiff  and  Davis, 
and  it  could  not  be  used  against  the  bankers, 
against  whom,  as  mortgagees,  the  only  relief 
is  to  redeem ;  and  that  is  the  subject  of  a 
separate  suit. 

[WiGRAM,  V.C. — Suppose  the  documents 
to  be  Exchequer  bills,  could  not  the  Court 
order  them  to  be  sold  in  this  suit  ?  The  only 
effect  of  another  suit  would  be,  to  do  in  two 
suits  what  might  be  done  in  one.] 

The  discovery  sought  is  a  vexatious  in- 
quisition into  a  man*s  private  affairs — Dos 
Santos  V.  FrietaSy  Small  v.'  AUwood  (5). 

(5)  Wigram  on  Disc  74. 
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WiGRAM,  V.C. — I  think  the  Master  is 
perfectly  right.  I  give  no  opinion  whether, 
at  the  hearing,  the  Court  would  decree  a 
sale  or  not,  or  in  what  way  the  equity  would 
he  worked  out.  It  is  not  necessary  that  I 
should  decide  upon  the  ahstract  proposition, 
that  a  relief  may  he  prayed  so  ahsurd,  that 
the  Court  will  look  at  it :  such  a  case  may 
exist.  But  the  proposition  on  which  I  ground 
my  decision  is  this — that  the  rule  of  the 
court  is,  that  the  defendant  answering,  shall 
answer  everything  material  to  the  relief 
prayed ;  the  Court  assuming  that  the  relief 
prayed  will  he  given  at  the  hearing,  for  the 
purpose  of  testing  the  materiality  of  the 
question  asked.  I  have  no  difficulty  in 
seeing  that  this  question  is  most  material ; 
for  it  has  heen  argued,  that  the  only  relief 
against  the  hankers  is  redemption  :  if  so, 
the  plaintiff  is  entitled  to  know  what  amount 
he  is  compelled  to  pay  to  the  hankers  for 
that  purpose.  If,  then,  the  rule  of  the  court 
is  to  assume  that  relief  will  he  given  if  the 
case  is  proved,  then  this  discovery,  heing 
part  of  Uie  means  of  getting  at  such  proof, 
must  he  given. 

Exception  overruled. 


} 


MILLER  V,  GOW. 


K.  Bruce,  V.C. 
Nov.  24, 

Practice, — Sending  case  to  Court  of  Law, 

The  Judge  of  a  court  of  equity,  requiring 
the  opinion  of  a  court  of  law,  has  the  power 
of  selection  of  the  Court, 

A  case  having  heen  agreed  on  hy  the 
parties  in  this  suit  for  the  opinion  of  a  court 
of  law,  a  question  arose  as  to  which  of  the 
Courts  it  should  he  suhmitted  to. 

Mr,  Swanston,  for  the  plaintiffs,  contend- 
ed, that  it  was  the  privilege  of  the  plaintiffs 
to  select  the  Court,  hut — 

Knight  Bruce,  V.C.  said,  he  always  un- 
derstood the  rule  to  he,  that  when  a  Judge 
of  a  court  of  equity  required  the  assistance 
of  a  court  of  law,  he  had  the  power  of  selec- 
tion ;  and  he  accordingly  directed  that  the 
case  should  he  sent  to  the  Court  of  Common 
Pleaa. 


K.  Bruce,  V.C.l 

N         24    25       I   PRENDERGAST  V.  TURTON. 

Mining  Company — Shareholder— Aban- 
donment— Forfeiture, 

Shareholders  in  mining  companies  lying 
by  and  declining  to  advance  money  for  the 
necessary  working  of  the  mines,  while  other 
persons  make  such  advances,  are  liable  to 
forfeit  their  shares. 

A  shareholder,  in  a  mining  company  had 
paid  all  the  instalments  due  on  his  shares  in 
October  1826.  Further  calls,  which  were 
not  authorized  by  the  deed  of  settlement  of  the 
company,  were  made  on  him  for  necessary 
outlays.  These  calls  the  shareholder  de- 
clined to  pay,  and  a  correspondence  on  the 
subject,  between  him  and  the  secretary  of  the 
company,  terminated  in  September  1828,  and 
the  shares  were,  in  a  manner  unwarranted  hy 
the  deed,  declared  to  be  forfeited.  The  sums 
required  for  necessary  outlays  were  furnished 
by  the  other  shareholders,  and  in  1836  the 
mines  began  to  be  very  productive.  In  1838 
claims  were  made,  and  a  bill  wa^  filed  for  the 
purpose  of  obtaining  a  restoration  of  the  for- 
feited shares.  The  bill  was  dismissed,  the 
plaintiff  not  being  entitled  to  any  relief  in 
equity. 

The  hill  was  filed  hy  Mr.  and  Mrs.  Pren- 
dergast,  against  the  Erectors  of  a  mining 
company,  for  the  purpose  of  obtaining  the 
restoration  of  certain  shares,  the  property  of 
Mrs.  Prendergast,  which  had  been  declared 
to  be  forfeited. 

By  a  deed  of  settlement,  dated  the  8th 
of  February  1825,  a  mining  company  was 
formed  under  the  title  of  the  United  Hills 
Mining  Company.  It  was  by  the  deed  de- 
clared, that  the  capital  should  consist  of  the 
money  to  arise  from  the  sale  of  200  shares 
of  50/.  each,  and  of  such  other  shares  as 
might  be  created  under  a  power  thereinafter 
mentioned ;  and  that,  if  the  capital  originally 
provided  should  not  be  sufficient,  the  direc- 
tors should  call  a  meeting  of  the  proprietors, 
and  lay  before  them  the  state  of  the  concern, 
and  submit  the  propriety  of  increasing  the 
nimiber  of  shares,  or  taking  such  steps  as 
might  seem  advisable.  It  was  also  provided, 
that  if  any  instalments  on  the  shares  should 
not  be  paid  within  fourteen  days  after  the 
time  fixed  for  payment,  they  should  be  for- 
feited.    This  was  the  onlv  clause   in  the 
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deed  with  respect  to  forfeiture.  A  power 
was  given  by  the  deed  of  creating  100  new 
shares,  in  addition  to  the  200.  The  defen- 
dants Sir  Thomas  Turton  and  Clark,  and 
another  person,  who  soon  after  died,  were 
declared  to  be  the  directors,  and  a  lease  of 
certain  mines  was  made  to  them  by  a  deed 
of  even  date.  •■■  -arajj 

Miss  Kent  became  a  proprietor  of  four 
shares  in  the  company,  and  on  the  SOth  of 
October  1826,  had  paid  all  the  instalments 
due  on  them. 

In  December  1826,  Captain  Prendergast, 
who  had  then  recently  married  Miss  Kent, 
received  a  letter  addressed  to  him  by  the 
secretary  of  the  company,  informing  him 
that  the  mines  required  a  greater  outlay 
than  the  capital  subscribed;  that  in  July 
1826,  a  meeting  of  the  proprietors  had  been 
held,  in  which  it  had  been  resolved,  that 
instead  (^creating  new  shares,  money  should 
be  raised  by  fturther  instalments  on  the  old 
ones ;  that  ihe  directors  had,  in  pursuance  of 
the  resolution,  declared  a  fiirt&er  instalment 
due;  and  calling  upon  him  to  make  the 
payments  accordingly.  A  long  correspon- 
dence ensued  between  Captain  Prendergast 
and  the  secretary,  the  substance  of  which 
was,  that  the  former  disputed  the  right  of 
the  directors  to  call  for  further  instalments, 
declined  to  pay  anything  further,  and  offered 
to  sell  his  shares  at  251,  each,  and  the  latter 
insisted  on  this  right,  and  declined  the  pur- 
chase. This  correspondence  terminated  in 
July  1827. 

In  July  1828,  the  directors,  in  pursuance 
of  a  resolution  made  at  a  meeting  of  pro- 
prietors, ordered,  "that  notice  should  be 
given  to  Captain  Prendergast  that  his  shares 
were  forfeited."  This  was  communicated 
to  Captain  Prendergast  and  his  solicitor,  and 
some  correspondence  ensued  between  the 
solicitor  and  the  secretary  respecting  the 
sale  of  the  shares,  which  terminated  in  Sep- 
tember 1828,  williout  effecting  any  settle- 
ment. 

Nothing  fiirther  passed  between  Captain 
Prendergast,  or  his  solicitor,  and  the  com- 
pany, until  November  1837.  It  was  stated 
by  the  bill,  that  he  was  abroad  during  that 
time ;  but  it  appeared  by  the  evidence,  that 
he  had  been  a  part  of  the  time  in  Jersey, 
and  a  part  in  England,  but  never  for  any 
length  of  time  out  of  the  Queen's  domi- 
nions. 


It  appeared  that  the  mines  had  been  very 
unprosperous,  and  worked  at  a  loss  between 
1825  and  1836,  but  that,  in  the  latter  year, 
they  began  to  be  productive,  and  after  that 
time  were  worked  at  a  considerable  profit. 

During  the  whole  season  of  unproduc- 
tiveness Sie  af&irs  of  the  company  had  been 
conducted  vej^y  irregularly  and  in  contra- 
vention of  the  terms  of  the  deed  of  settle- 
ment, and  it  was  admitted  by  the  answer  of 
the  directors,  that  one  Hailing,  who  had 
been  a  director  of  the  company,  absconded 
firom  England  in  1831,  and  soon  afterwards 
sold  to  Qie  defendant  Campbell,  before  he 
became  director,  twenty  shares,  on  which 
there  was  due  an  arrear  of  300^.  for  instal- 
ments, at  2L  10s.  a  share,  and  that,  though 
Campbell  had  ever  since  had  the  benefit  of 
these  shares,  this  arrear  had  never  been  paid. 

In  1836  the  company  was  converted  into 
a  scrip  company,  and  it  was  resolved  that 
the  capital  should  consist  of  5,000  scrip 
shares  of  51,  each,  and  that  every  original 
share  should  be  represented  by  twenty  scrip 
shares,  and  that  the  forfeited  shares,  includ- 
ing the  plaintiffs*,  represented  by  560  scrip 
shares,  should  be  sold  for  the  benefit  of  the 
company. 

In  November  1837,  Capt.  Prendergaiit 
again  opened  a  correspondence  with  the 
secretary  of  the  company,  asserting  his 
right  to  his  shares,  which  was  resisted  by  the 
solicitor  of  the  company,  and,  after  various, 
attempts  to  get  his  claims  admitted,  he  filed 
his  bill  in  September  1838. 

The  defendants,  by  their  answer,  stated 
all  the  above  circumstances  and  the  corre- 
spondence, and  objected  that  the  sharehold- 
ers had  not  been  made  parties,  and  set  up 
as  a  defence  the  Statutes  of  Limitation  and 
length  of  time. 

The  question,  as  to  parties,  was  reserved 
until  the  case  should  have  been  heard. 

Mr.  Simfhinson  and  Mr.  Thomas  Turner ^ 
for  the  plaintiffs. — Norway  v.  Rou>e{X)  does 
not  apply  to  this  case.  That  was  on  motion, 
and  as  no  affidavits  were  allowed,  the  case 
stood  upon  the  answer  alone,  which  put  the 
plaintiff  out  of  court.  Acquiescence  is  not 
put  in  issue  by  the  answer ;  and  even  if  it  is, 
in  all  cases  where  rights  have  been  held  to 
have  been  barred  by  acquiescence,  fraud  has 

(1)  19  Ves.  144. 
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always  entered — The  East  India  Company  v. 
Vincent  (2),  There  is  no  fraud  in  this  case. 
The  company  and  the  directors  had  no  right 
to  call  for  Airther  instalments  on  the  old 
shares,  or  to  declare  them  forfeited ;  and  even 
the  clause  of  forfeiture  is  imperfect. — ^They 
further  insisted  on  the  illegal,  irregular,  and 
un&ir  conduct  of  the  directors,  especially  with 
regard  to  Harding's  shares,  and  ^e  hardships 
to  which  shareholders  in  companies  would 
be  exposed,  if  at  any  time  they  might  be 
called  on  by  a  majority  to  sacrifice  aU  they 
had  expended,  or  advance  money  to  an 
indefinite  extent,  more  than  they  had  origi- 
nally contracted  for.  They  also  cited  Lake 
y.  Craddock{3). 

In  the  course  of  the  argument,  his  Honour 
observed,  that  there  was  no  report  extant 
of  the  other  stages  of  the  cause  of  Norway 
v.  Rowe^  but  that  he  believed  Mr.  Rowe 
was  left  in  quiet  possession  of  the  mines. 
It  would  appear  so  from  the  cases  of  Rowe 
V.  Wood  (4)  and  Doe  d.  Hardey  v.  Wood{5), 

Mr.  Swanston,  Mr.  Lovat,  and  Mr.  Bea^ 
van,  for  the  defendants,  were  not  called 
upon. 

Knight  Bruce,  V.C. — The  view  I  have 
taken  of  this  case,  renders  it  unnecessary  to 
consider  the  question  of  want  of  parties.  I 
am  not  to  be  considered  as  ded^g  on  the 
conduct  pursued  by  the  directors.  My 
judgment  is  perfectly  consistent  with  the 
supposition,  that  this  conduct  was  unwar- 
ranted, and  capable  of  being  impeached,  and 
successfrdly  impeached,  if  questioned  in  due 
time.  This  point  was  strongly  put  to  me 
by  the  plaintiff's  counsel.  My  judgment  is 
founded  on  the  time  of  the  institution  of  the 
suit,  having  reference  to  the  situation  of  the 
parties.  The  property  is  a  mineral  one, 
which  is  of  a  mercantile  nature,  subject  to 
considerable  fluctuation,  to  many  contingen- 
cies, to  various  risks — requires  sudden  out- 
lays, produces  great  profits  one  year,  incurs 
great  losses  the  next.  Of  all  properties,  it 
most  requires  the  parties  interested  in  it  to 
be  vigilant  and  active  upon  their  rights. 
This  opinion,  which  is  consonant  to  reason 
and  justice.  Lord  Eldon  expressed  more 
than  once,  and  always  acted  upon.     It  has 

(2)  2  Atk.  88. 

(3)  S  P.  Wms.  158. 

(4)  1  Jac.  &  Walk.  815. 

(5)  2  B.  &  Aid.  724. 


been  followed  by  other  Judges  of  great 
eminence.  In  the  present  case,  it  appears 
that  the  mines  were  considered  not  capable 
of  being  worked  without  further  outlay ;  that 
frirther  funds  were  necessary ;  that  the  plain- 
tifis  objected  to  advance  anything  further ; 
and  that  a  discussion  ensued,  which  was 
substantially  concluded  in  1 828 .  The  plain- 
ti£&  appear  to  have  resided  sometimes  in 
England,  sometimes  in  Jersey,  but  never 
out  of  the  Queen's  dominions.  In  this  state 
of  the  mines,  some  parties  were  found  to 
contribute  frmds,  and  to  struggle  with  the 
difiiculties.  The  mines  were  worked  from 
1829  to  1835  at  a  loss,  but  in  the  last  year 
affairs  look  better,  the  mines  are  beginning 
to  prosper ;  and  then,  whether  lewdly  or 
illegally,  wisely  or  unwisely,  ia  no  matter 
here,  the  company  was  new  modelled  and 
converted  into  a  scrip  company.  In  1830 
and  1837  they  continued  to  prosper,  and  in 
1838,  after  a  struggle  with  years  of  losses, 
a  profit  arises,  but  it  is  not  until  1837  that 
the  plaintiff  appear  to  claim  their  shares. 
A  negotiation  proceeds — ^there  are  demands 
and  refusals,  and  the  bill  is  filed  in  Septem- 
ber 1838 ;  but  I  will  consider  the  demand 
as  made  in  1837.  I  was  much  impressed 
with  the  conduct  of  the  directors,  and  I  dm 
most  anxious  to  have  the  time  accounted 
for;  to  have  the  chasm  filled  up  in  some 
way;  to  have  some  explanation.  I  was 
anxious  to  find  some  reason  consistent  with 
justice  to  give  the  plaindfis  the  property 
they  claim,  but  I  am  unable  to  &id  one. 
These  parties  apparently  retire  from  the 
concern,  when  further  advances  are  required ; 
and  after  nine  years,  when  the  concern  ap- 
pears profitable,  claim  the  benefit  of  it,  but 
not  bdfbre.  There  is  no  allegation  of  recent 
discovery,  or  ignorance  of  what  was  going 
on.  It  has  been  said,  that  the  acquiescence 
has  not  properly  been  put  in  issue.  I  think 
that  it  has,  in  various  parts  of  the  answer, 
scattered  up  and  down — ^in  the  conduct  im- 
puted to  the  plaintiff's  in  lying  by,  I  find 
it  impossible  to  say,  that  the  plaintiffs  are, 
in  equity,  entitled  to  any  relief,  though  I 
regret  it. 

Bill  dismissed,  without  costs,  the  direc- 
tors waiving  any  claim  they  might 
have  to  them. 
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Ex  parte  shepherd  re  plum- 

MER  AND  WILSON. 


Bankrupt — Proof — Joint  and  Separate 
Covenant  of  Partners. 

A.  8^  By  partners,  mortgage  their  joint 
estate  to  C,  and  enter  into  joint  and  several 
covenants  for  payment  of  the  mortgage  debt. 
Upon  their  bankruptcy,  C.  claims  to  hold  the 
joint  security,  and  to  prove  the  debt  against 
the  separate  estate  of  each  bankrupt : — Held, 
that  C.  was  entitled  to  do  so,  retaining  his 
joint  security. 

For  the  facts  of  this  case,  and  the  decision 
hy  the  Court  of  Review,  vide  9  Law  J. 
Rep.  (n.s.)  Bankr.  31. 

Mr.  J.  Russell  and  Mr.  Bagshawe,  in 
support  of  the  special  case,  cited — 

Ex  parte  Peacock,  2  Glyn  &  Jam.  27. 
Ex  parte  Goodman,  3  Madd.  374. 

Mr.  Swanston  and  Mr.  Hull,  contra,  cited 
Ex  parte  Parr,  1  Rose,  76. 
Ex  parte  SmUh,  1  Ves.  &  Bea.  518. 
Ex  parte  Freen,  2  Glyn  &  Jam.  246. 
Ex  parte  Rodgers,  1  Dea.  &  Chit.  38. 
Ex  parte  Connell,  3  Dea.  ^01 ;  s.  c.  7 

Law  J.  Rep.  (n.s.)  Bankr.  44. 
Ex  parte  Davenport,  1  Mont.  D.  &  De 

Gex,  313 ;  s.  c.  10  Law  J.  Rep.  (n.s.) 

Bankr.  1. 

The  Lord  Chancellor. — This  was  a 
special  case  stated  under  the  act  of  parlia- 
ment, 1  &  2  Will.  4.  c.  56,  and  comes  from 
the  Court  of  Review,  for  the  opinion  of  this 
Court  The  facts,  so  fur  as  it  is  necessary 
to  state  them,  are  shortly  these : — ^Messrs. 
Plummer  &  Wilson,  who  carried  on  business 
as  West  India  merchants,  in  partnership 
together,  were  indebted  in  the  sum  of  2,000/., 
for  money  lent  to  them  by  George  Joad,  and 
being  anxious  to  procure  further  advances, 
they  executed  a  deed  to  secure  the  repay- 
ment of  that  sum,  and  the  further  advances ; 
and  by  that  deed  they  assigned  to  George 
Joad  certain  debts,  secured  to  them  upon 
certain  West  India  estates,  and  entered  into 
joint  and  several  covenants,  for  the  repay- 
ment to  George  Joad  of  the  sums  already 
advanced,  or  thereafter  to  be  advanced  to 
them  by  him,  the  total  amount  of  the  monies 
to  be  advanced  not  to  exceed  10,000/. 
New  Series,  XI.—Chanc. 


There  was  a  similar  transaction  between  the 
parties,  as  to  money  due  for  freight;  the 
particulars  whereof  it  is    unnecessary   to 
enter  into.     Messrs.   Plummer  &  Wilson 
became  bankrupts,  and  a  cohimission  was 
issued  against  them.  George  Joad  thereupon 
did  that  which  he  was  entided  to  do,  that  is, 
he   offered  to  prove  against  the  separate 
estate  of  each  bankrupt  the  amount  of  the 
debt  due  to  him.     It  was  said,  that  he  was 
not  entitled  to  make  such  proof,  unless  he 
gave  up  his  joint  security :  and  that  is  the 
question  now  before  me.     What  are  the 
principles  applicable  to  cases  of  this  descrip- 
tion ?  If  a  party  be  a  creditor  of  a  bankrupt, 
and  has  also  a  security  on  the  bankrupt's 
estate,  he  is  not  allowed  to  prove  against 
such  estate,  without  previously  selling  or 
giving  up  his  security ;  because  the  prin- 
ciple of  the  bankrupt  laws  is,  that  all  credi- 
tors of  the  bankrupt  shall  be  placed  upon 
an  equal  footing,  and  if  a  creditor  chooses 
to  prove  his  debt  against  the  bankrupt's 
estate,  he  must  previously  either  surrender 
or  sell  his  particular  security ;  but  he  cannot 
be  allowed  to  retain  his  security  and  also 
prove    his  debt,  in  competition  with   the 
other  creditors  of  the  bankrupt.     If,  how- 
ever, the  creditor  of  a  bankrupt  has  a  secu- 
rity on  a  third  person's  estate,  the  principle 
I  have  referred  to  does  not  apply,  and  he 
is  entitled  to  prove  in  common  with  the 
other  creditors   of  the  bankrupt,  for  the 
whole  amount  of  his  debt,  against  the  bank- 
rupt's estate,  and  to  proceed  against   the 
security  of  the  third  party,  for  obtaining 
pa3rment  of  the  deficiency  of  his  debt,  pro- 
vided he  does  not  receive  more  than  20s,  in 
the  pound  on  the  total  amount  of  his  debt. 
It  is  unnecessary  to  refer  to  authorities  on 
this  point,  but  Ex  parte  Bennet(l),  Ex 
parte  Parr,  and  Ex  parte  Goodman,  esta- 
blish these  principles.    Thus  far  there  is  no 
dispute.     The  next  point  is,  that  in  the  ad- 
ministration of  an  estate  under  the  bankrupt 
laws,  the  joint  and  separate  estates  of  the 
bankrupt  are  considered  as  distinct  estates, 
and  accordingly  when  a  creditor  possesses  a 
separate  as  well  as  a  joint  security  for  a 
debt,  and  offers  to  prove  under  the  joint 
estate,  it  has  been  considered  he  is  entitled  so 
to  prove,  without  giving  up  his  seciuity  on  the 
separate  estate.    He  may  prove  against  both 
estates,  provided  he  does  not  receive  more 
(1)2  Atk.  527. 
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than  20s.  in  the  pound  on  the  amount  of  his 
debt.  That  was  detennined  in  Ex  parte  Pea^ 
cock,  Coimsel  for  the  assignees  were  so  much 
pressed  by  that  case  that  they  endeavoured 
to  distinguish  it  from  the  present  by  shew- 
ing that  there  were  peculiar  circumstances 
in  it,  and  that  the  partner  in  that  case  having 
died,  his  assets  were  not  to  be  administered 
in  bankruptcy ;  but  the  death  of  one  of  the 
partners  was  a  mere  circumstance,  and  had 
nothing  to  do  with  the  case,  and  formed  no 
ingredient  in  the  decision  of  the  Court. 
The  principle  was  first  decided  in  Ex  parte 
Peacock,  by  Sir  John  Leach,  and  afterwards 
by  Lord  Eldon,  and  was  followed  by  the 
Court  of  Review.  What  is  the  present  case  ? 
It  is  the  direct  converse  of  that.  Here,  the 
creditor  having  a  joint  and  several  security, 
proves  against  the  separate  estate.  That 
principle  applies  to  the  present  case,  and  I 
am  of  opinion  that  he  is  entitled  to  prove 
against  the  separate  estates  of  both  the  part- 
ners, without  giving  up  his  joint  security. 
I  consider  the  case  of  principal  and  surety 
does  not  apply  to  the  present  case,  where 
each  partner  is  a  principal  debtor,  by  means 
of  the  joint  and  several  security  he  has  en- 
tered into.  The  representatives  of  the  cre- 
ditor, therefore,  are  not  bound  to  refund  the 
monies  received  by  them. 


;,V.C.\ 
15.      J 


HINDE  V,  BLAKE. 


K.  Bruce, 
Nov.  15 

Mortgage,  Assignment  of — Liability  to 
Account — Plea, 

A.  mortgaged  leaseholds  to  B,  who  entered 
into  possession,  received  the  rents,  and  sold 
a  part  under  a  power.  A.  afterwards  mort- 
gaged  the  equity  of  redemption  to  C,  A.  and 
B.  then  assigned  the  premises  and  mortgage 
debt  to  D,  In  a  foreclosure  suit  by  C, — Held, 
that  B.  might  be  called  upon  to  account  for  the 
rents  and  purchase-monies  received  by  him. 

By  an  indenture,  dated  the  5th  of  January 
1815,  Thurles,  a  bankrupt,  and  his  assig- 
nees, mortgaged  a  leasehold  estate  to  WS- 
liam  Roundtree,  with  a  power  of  sale. 

By  an  indenture  dated  the  31st  of  De- 
cember 1819,  a  mortgage  was  made  of  the 
equity  of  redemption  of  the  premises,  to 
Messrs.  Reid,  under  whom  the  plaintiffs 
claimed. 

William  Roundtree,  soon  after  the  date 


of  his  mortgage,  entered  into  possession  of 
the  premises,  and  sold  a  part  of  them  under 
the  power.  He  died,  leaving  the  defendant 
Elizabeth  Roundtree,  his  executrix  and 
universal  legatee,  who  continued  in  posses- 
sion of  the  premises  unsold,  and  sold  another 
part  of  them  under  the  power. 

By  an  indenture,  dated  the  10th  of  Oc- 
tober 1885,  Elizabeth  Roundtree,  the  as- 
signees of  the  bankrupt,  and  his  personal 
representatives,  in  consideration  of  12,600/., 
which  was  by  the  deed  stated  to  be  then 
due  on  the  mortgage  to  Elizabeth  Round- 
tree,  assigned  the  premises  then  remaining 
unsold,  and  the  mortgage  debt,  to  the  defen- 
dant Leonard  Wilson. 

The  bill  was  filed  by  the  plaintiffs,  who 
claimed  under  the  mortgage  deed  of  the  31st 
of  December  1819,  against  the  assignees 
and  the  representatives  of  the  bankrupt,  and 
against  Elizabeth  Roundtree  and  Leonard 
Wilson,  for  the  purpose  of  obtaining  the 
benefit  of  their  security.  The  bill  prayed 
among  other  things,  for  the  accounts  of  the 
rents  and  the  purchase-monies  received  by 
Wm.  Roundtree  and  Elizabeth  Roundtree. 

To  this  bill  Elizabeth  Roundtree  put  in 
a  plea,  which  stated  the  indenture  of  assign- 
ment of  the  10th  of  October  1835,  and 
stated  also,  that  the  accounts  had  been 
fully  settled  between  herself  and  the  other 
parties  to  the  indenture ;  that  she  had  re- 
ceived the  sum  of  12,600Z.,  and  that  sh6  had 
no  claim,  interest,  or  demand  in  the  premises, 
and  submitted,  that  she  ought  not  to  have 
been  made  a  party, 

Mr.  James  Russell,  for  the  plea,  argued, 
that  the  defendant  Elizabeth  Roundtree,  had 
fiilly  discharged  herself  from  all  liability, 
and  that  Wilson,  her  assignee,  stood  exactly 
in  her  place,  and  was  the  only  person  that 
could  be  called  on  to  account  in  respect  of 
the  mortgage  to  Roundtree. 

Mr»  Purvis,  for  the  plaintiffs,  was  not 
called  upon. 

Knight  Bruce,  V.C. — ^A  mortgagee  who 
enters  into  possession  of,  and  sells  a  part  of 
the  mortgaged  property,  and  receives  the 
rents  and  purchase-money,  becomes  liable 
to  account  to  all  persons  entitled  to  the 
equity  of  redemption,  and  cannot  by  his  own 
act  discharge  himself  from  the  liability.  The 
plea  is  no  answer  to  the  bill,  and  must  be 
ovemiled. 
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Practice.  —  Exceptions — Master's  Office 
— Bond — Proof  of  Consideration — Affida^ 
tits — Interrogatories. 

It  is  not  the  practice  in  the  Masters'  offices j 
on  proof  of  a  bond  debt,  in  the  administration 
of  assets,  to  require  that  the  affidavit  should 
state  the  consideration ;  but  it  is  sufficient  to 
state  generally  that  the  party  is  indebted  by 
bond  in  such  a  sum. 

Two  several  exceptions  were  taken  to  the 
Master's  report,  and  in  support  thereof  five 
specific  grounds  were  seriatim  assigned  and 
enumerated  at  the  foot  of  the  exceptions  : — 
Held,  that  the  exceptions  were  sufficient. 

Where  a  reasonable  case  of  suspicion  is 
raised  as  to  the  validity  of  a  bond,  which  it 
is  necessary  to  prove  in  the  Master's  office, 
the  Master,  in  the  exercise  of  a  fair  discretion, 
ought  to  require  proof  of  the  consideration. 

The  bill  in  this  case  was  filed  by  certain 
specialty  creditors  of  Sir  W.  Rumbold,  de- 
ceased, against  Lord  Rivers,  who  was  his 
personal  representative.  The  decree,  which 
was  dated  the  9th  of  November  1838,  was 
in  the  usual  form,  and  on  the  6th  of  May 
1840,  Master  Home,  who  succeeded  Master 
Martin,  as  the  Master  in  the  cause,  made 
his  report,  finding  that  several  persons  had 
come  in  before  his  predecessor,  and  also 
before  him,  and  proved  debts  by  specialty, 
amounting  in  the  whole,  with  interest,  and 
including  the  plaintiffs*  debt,  to  the  sum  of 
25,894/.  ^s.  3d.,  and  which  were  set  forth 
in  the  schedule  to  his  report.  Amongst 
other  debts,  the  following  were  stated  in  the 
schedule,  viz.  first,  a  debt  of  8,000/.  due  to 
Robert  Gore  and  John  Gore,  on  the  bond 
of  Sir  W.  Rumbold,  dated  the  29th  of  Sep- 
tember 1826,  in  the  penalty  of  17,000/., 
conditioned  for  the  payment  of  eight  several 
promissory  notes  for  1,000/.  each,  making 
together  8,000/.,  on  or  before  the  2nd  of 
October  1827,  and  all  interest,  costs,  charges, 
damages,  and  expenses,  by  reason  of  the 
non-payment  thereof,  and  which  were  further 
secured  by  an  indenture  of  assignment  of  a 
certain  debt  due  to  Sir  W.  Rumbold,  de- 
ceased, from  the  late  Marquis  of  Hastings, 
and  4,243/.  5^.  9d.  for  interest,  in  respect 
of  such  debt,  from  the  29th  of  September 


1829,  making  in  the  whole,  a  debt  due  to 
Robert  and  John  Gore  of  12,243/.  5s.  9d. 
Secondly,  a  debt  of  2,500/.  to  Isaac  Nichol- 
son and  Thomas  Bushby,  surviving  partners 
of  Isaac  Nicholson,  the  elder,  deceased,  on 
the  bond  of  Sir  W.  Rumbold,  dated  the  29th 
of  September  1826,  in  the  penalty  of  5,000/., 
conditioned  for  payment  of  five  several 
promissory  notes  of  500/.,  making  together 
2,500/.,  on  the  2nd  of  October  1827,  and 
all  interest,  costs,  charges,  damages,  and 
expenses,  by  reason  of  the  non-pa3rment 
thereof,  and  which  was  further  secured  by 
an  indenture  of  assignment  of  a  certain  debt 
due  to  Sir  W.  Rumbold  from  the  late  Mar- 
quis of  Hastings,  and  1,326/.  Os.  ed.  for 
interest,  making  in  the  whole  a  sum  of 
3,826/.  Os.  6d.,  due  to  Isaac  Nicholson  and 
Thomas  Bushby. 

Two  exceptions  w^re  taken  by  the  plain- 
tiffs to  the  report,  in  respect  of  the  two  debts 
of  12,243/.  5s.  9d.  and  3,826/.  0;.  6^.,  and 
at  the  foot  of  the  exceptions  were  assigned 
the  five  following  reasons  why  the  Master 
ought  not  to  have  certified  these  debts  to 
be  due : — 

First,  because  the  Master,  as  well  as  his 
predecessor,  though  respectively  requested 
so  to  do  on  behalf  of  the  plaintifis,  did  not 
require  Robert  Gore  and  John  Gore,  or  one 
of  them,  on  behalf  of  himself  and  the  other 
of  them,  to  make  and  bring  in  the  usual 
affidavit,  shewing  whether  any,  and  if  any, 
what,  consideration  was  given  by  them  for 
their  said  bond  debt  or  claim  ;  and  did  not 
require  Isaac  Nicholson  and  Thomas  Bush- 
by, or  one  of  them,  to  bring  in  a  similar 
affidavit ;  and  no  such  affidavits  were  laid 
before  the  Master  or  his  predecessor,  in  sup- 
port of  either  of  the  said  claims,  although 
both  of  the  said  claims  were  opposed  by  the 
plaintiffs. 

•  Secondly,  Because  the  Master,  as  well  as 
his  predecessor,  received  the  affidavits  of 
John  Gore  and  Isaac  Nicholson  respectively, 
in  support  of  the  two  claims,  as  evidence 
that  die  two  several  bond  debts  were,  due  to 
the  respective  parties ;  and  no  other  evidence 
was  submitted  to  the  Master  or  his  prede- 
cessor. 

Thirdly,  Because  the  Master  had  allowed 
the  respective  debts,  without  any  evidence, 
or  any  proper  or  sufficient  evidence,  having 
been  famished  to  him  or  to  his  predecessor, 
that  any  valuable  or  any  consideration  was 
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given  by  John  Qore  and  Robert  Qore,  or 
Isaac  Nicholson  and  Thomas  Bushby,  for 
or  in  respect  of  their  respective  bond  debts 
or  claims. 

Fourthly,  Because,  notwithstanding  that 
draft  interrogatories  were  duly  tendered  on 
behalf  of  the  plaintiffs  to  the  Master,  as 
well  as  his  predecessor,  for  the  examination 
of  Robert  Gore  and  John  Gore,  and  Isaac 
Nicholson  and  Thomas  Bushby,  touching 
their  respective  bond  debts  or  claims,  and 
the  consideration  thereof,  and  other  material 
particulars  relating  thereto  respectively,  and 
a  state  of  facts  duly  supported  by  affidavits 
impugning  the  validity  of  the  two  bond  debts 
or  claims  was  carried  in  before  the  Master 
by  the  plaintiffs,  yet  the  Master,  as  well  as 
his  predecessor,  refused  to  settle  such  draft 
interrogatories,  or  to  allow  the  plaintiffs  to 
be  examined  on  interrogatories  or  otherwise ; 
and  no  examination  of  the  claimants  re- 
spectively, or  any  of  them,  touching  their 
claims,  had  been  taken  or  made  before  the 
Master,  on  interrogatories  or  otherwise. 

Fifthly,  Because  the  Master,  as  well  as 
his  predecessor,  although  the  same  was  ob- 
jected to  on  behalf  of  the  plaintiffs,  received 
the  affidavit  of  the  attesting  witness  to  the 
two  bonds,  under  which  the  parties  claimed ; 
and  also  the  affidavit  of  the  attesting  witness 
to  the  indenture  of  assignment,  referred  to 
by  the  respective  bonds,  in  proof  of  the  exe- 
cution of  the  bonds  and  indenture  respec- 
tively, by  Sir  Richard  Rumbold,  deceased ; 
and  the  Master,  as  well  as  his  predecessor, 
although  it  was  contended  before  them  re- 
spectively by  the  plaintiffs,  that  the  same 
ought  to  be  so  proved,  refused  to  require 
execution  of  the  bonds  and  indenture  respec- 
tively, by  Sir  W.  Rumbold,  to  be  proved 
by  the  attesting  witness  thereto  respectively, 
on  a  vivd  voce  examination,  whereby  the 
plaintiffs  have  been  deprived  of  the  benefit  Of 
a  cross-examination  of  such  attesting  witness 
to  the  bonds  and  indenture  respectively. 

The  facts  relative  to  the  bond,  and  the 
consideration  for  the  same,  are  stated  in  his 
Lordship's  judgment. 

Mr,  Tinney  and  Mr.  Toller^  in  support 
of  the  exceptions,  urged,  first,  tibat  the  Mas- 
ter ought  to  have  required  the  usual  affida- 
vit to  be  made  of  the  consideration  given 
for  the  dividends,  and  cited  2  Smith's  Prac, 
306.  Secondly,  that  the  only  evidence 
before  the  Master  consisted  of  the  affidavits 


of  the  claimants,  and  that  where  the  debt 
was  contested,  no  attention  ought  to  be  given 
to  such  affidavits — Fladong  v.  Winter {\\ 
Thirdly,  that  no  proof  whatever  was  adduced 
before  the  Master,  of  the  consideration  for 
the  bond.  Fourthly,  that  the  Master  refused 
to  settle  interrogatories  for  the  examination 
of  the  claimants,  although  draft  interrogato- 
ries were  tendered  to  him  for  that  purpose, 
or  to  allow  the  attesting  witness  to  the  bond 
to  be  examined  vivd  voce.  Fifthly,  that 
there  were  very  strong  grounds  in  the  case 
for  believing  that  the  bond  was  given  in  re- 
spect of  stock-jobbing  transactions. 

Mr,  G,  Turner  and  Mr,  Loftus  IVipram, 
contra,  for  Messrs.  Gore. — No  authority  is 
cited  in  Mr.  Smith's  work,  for  the  practice  of 
the  Court  being  as  it  is  there  stated ;  and 
the  other  books  of  practice  contradict  that 
work  on  the  point  as  to  an  affidavit  of  the 
consideration  being  necessary  in  the  proof 
of  a  bond  debt. 

Turn,  8^  Fen,  Chanc,  Prac,  vol.  1, 
p.  365,  and  vol.  2  of  the  same  work, 
p.  92 ;  and 

2  Newland's  Chanc,  Prac,  p.  318. 

The  affidavits  adduced  before  the  Master, 
with  reference  to  the  transactions,  were  of 
the  most  vague  description,  and  stated  the 
belief  of  the  parties  only,  and  were  not 
sufficient  to  justify  the  Master's  requiring 
evidence  of  the  consideration  given  for  the 
bond.  The  reasons,  moreover,  stated  in 
support  of  the  exceptions,  ought  to  have 
been  in  the  form  of  substantive  exceptions, 
the  Court  holding  parties  excepting  bound 
by  the  strict  rules  thereof.  The  48rd  of  the 
New  Orders  of  the  26th  of  August  1841, 
admits  of  exhibits  being  proved  by  affida- 
vit, where  necessary,  instead  of  their  being 
proved  vivd  voce ;  and,  therefore,  renders  the 
objections  taken  to  the  affidavit  of  the  attest- 
ing witness  to  the  bond  of  no  value. 

Mr,  Stuart  and  Mr,  Richards^  for  Messrs. 
Nicholson  &  Co.,  contended,  that  the  excep- 
tions were  informal,  and  that  the  affidavit  of 
debt  was  sufficient,  inasmuch  as  the  reason 
for  taking  a  bond  was  to  save  the  necessity 
at  a  future  time  of  proving  the  consideration 
for  the  instrument. 

The  Lord  Chancellor. — This  is  a  case 
of  exceptions,  in  point  of  form,  and  also  in 
(1)  19  Ves.  196. 
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substance.  Witli  respect  to  the  exceptions 
in  point  of  form,  the  first  was,  that  the  afH- 
davit  of  proof  of  this  debt,  which  was  a  bond 
debt,  did  not  state  the  consideration.  The 
affidavit  in  a  case  of  simple  contract  debt,  as 
a  matter  of  course,  states  the  consideration, 
and  it  was  the  subject  of  controversy  at  the 
bar,  whether,  according  to  the  practice  pre- 
vailing in  the  Master's  office,  the  affidavit, 
where  it  is  a  bond  debt,  should  also  state 
the  consideration.  Mr.  Smith's  book  was 
cited  in  support  of  the  affirmative  of  the 
proposition,  and,  I  believe,  some  other  simi- 
lar authority.  On  the  other  hand,  it  was 
stated,  that  that  was  not  the  practice  in  the 
Master's  office ;  I  felt  it  my  duty,  under 
such  circumstances,  to  apply  to  the  Masters, 
and  I  have  obtained  a  certificate  signed  by 
eight  of  the  Masters,  in  which  they  state  it 
is  not  the  practice  in  their  offices,  in  the  case 
of  the  proof  of  a  bond  debt  in  the  administra- 
tion of  assets,  to  require  that  the  affidavit 
should  state  the  consideration,  but  that  it  is 
sufficient  to  state  generally,  that  the  party 
is  indebted  by  bond  in  such  a  sum.  Another 
objection  in  point  of  form  was  this,  that  the 
subscribing  witness  to  the  bond  was  not 
called  on  to  prove  the  execution  of  the  bond 
in  the  usual  way :  it  being  proved  only  by 
his  affidavit.  The  question  therefore  as  to 
this  point,  was  a  question  of  fact,  as  to  whe- 
ther any  objection  had  been  made  to  this 
mode  of  proof.  With  respect  to  what  took 
place  in  the  Master's  office,  before  whom 
the  proceedings  at  present  subsist^  there  was 
a  contradiction  between  the  gentlemen  who 
attended ;  and  the  Master  himself  has  certi- 
fied, in  a  marginal  note  to  the  draft  objec- 
tions, that  he  did  not  recollect  that  any  such 
objection  had  been  made.  It  was  admitted, 
however,  by  the  gentlemen  who  appeared  on 
the  part  of  the  claimants,  that  before  Mr. 
Martin,  and  whilst  the  case  was  in  his  office, 
an  objection  had  been  made  to  the  proof 
being  taken  viva  voce ;  at  all  events,  it  was 
incumbent  on  him,  under  such  circumstances, 
to  reqidre  that  the  proof  should  be  in  the 
usual  form  on  interrogatories. 

Another  objection  was  made  on  the  other 
side,  as  to  the  form  of  the  exceptions.  It 
was  stated,  that  the  reasons  which  are  as- 
signed in  support  of  the  exceptions,  should 
themselves  have  taken  the  shape  of  excep- 
tions; but  it  does  not  appear  to  me,  that 
there  is  any  sufficient  ground  for  that  ob- 


jection. The  exceptions  in  point  of  form  are, 
I  consider,  sufficient.  The  exceptions  allege 
in  substance,  that  the  Master  ought  not  to 
have  reported  that  the  debt  was  proved,  for 
certain  reasons,  which  state  that  he  had 
not  sufficientiy  and  properly  investigated 
the  matter;  and  if  those  reasons  are  well 
founded,  he  ought  not  to  have  reported  the 
debt  proved.  Therefore,  I  think,  the  form 
of  the  exception  is  sufficient.  This  brings 
me  therefore  to  tiie  consideration  of  the  sub- 
stance of  the  exceptions,  and  it  is  reported 
by  the  Masters,  (I  am  not  aware  whether  I 
put  the  question  to  them,) — ^but  it  is  certified 
by  the  Masters,  that  in  their  offices,  where 
a  reasonable  case  of  suspicion  is  raised,  it  is 
a  matter  of  course  for  the  Master  to  require 
the  party  proving  the  bond,  to  establish  its 
validity  by  proving  the  consideration ;  and 
there  can  be  no  doubt,  that  that  is  the 
proper  principle ;  and  the  question  there- 
fore in  tins  case  is  on  the  affidavits,  whether 
a  reasonable  case  of  suspicion  is  made  out, 
so  as  to  call  upon  the  Master,  in  the  exer- 
cise of  a  fiiir  discretion,  to  have  required 
proof  of  the  consideration  of  this  bond. 

Now,  in  looking  at  these  affidavits  (which 
disclose  a  vast  variety  of  matter,)  the  first 
objection  tiiat  occurs  to  me  on  them  is  this, 
that  the  greater  part  of  the  affidavits  speak 
as  to  information  and  belief  as  to  ^ts,  with- 
out stating  .firom  whom  that  information 
proceeded,  or  what  is  tiie  ground  of  belief; 
and  I  consider  such  affidavits  as  of  very 
little  value  in  the  administration  of  justice, 
and  as  forming  no  sufficient  ground  for  judi- 
cial decision.  Many  reasons  might  be  stated, 
but  it  is  sufficient  to  say,  that  persons  making 
such  affidavits  do  not  incur  any  of  tiie  usual 
responsibility  ;  for,  supposing  the  affidavits 
to  be  untrue,  it  would  be  almost  impossible 
to  institute  any  criminal  proceedings  against 
them,  founded  on  such  affidavits.  The 
question  tiierefore  is  this,  whether,  laying 
aside,  or  rejecting  those  parts  of  the  affida- 
vits, there  is  a  sufficiency  of  facts  distinctiy 
stated  to  raise  a  case  of  suspicion. 

Now,  then,  as  to  the  facts.  It  appears, 
that  Sir  William  Rumbold  carried  on 
business,  in  the  East  Indies,  as  a  member 
of  the  house  of  Palmer  &  Co. ;  that  house 
some  years  ago  failed,  and  in  the  year  1823, 
Sir  William  Rumbold  came  over  here,  and 
remained  in  England  till  the  year  1828,  a 
period  of  five  years,  and  it  was  during  this 
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interval  tliat  the  transaction  in  question  oc- 
curred. It  is  sworn  distinctly  by  Captain 
Arabin,  who  is  his  brother-in-law,  that  during 
that  time  he  was  engaged  in  no  mercantile 
or  commercial  business  whatever;  he  had 
aiFairs  to  settle  with  the  East  India  Com- 
pany, the  nature  of  which  does  not  appear, 
but  he  says  he 'was  not  engaged  in  any 
commercial  or  mercantile  transaction  during 
that  period.  In  the  year  1825,  or  1826,  it 
appears,  he  accepted  bills  of  exchange  to  the 
amount  of  10,500/.,  but  who  were  thedrawers 
of  those  bills  of  exchange  does  not  appear. 
Those  bills  were  cancelled,  in  consideration 
of  his  giving  promissory  notes  to  Messrs. 
Nicholson  &  Co.,  and  Gore  &  Co.  severally, 
for  the  same  amount.  The  payment  of  those 
promissory  notes  was  secured  by  the  bond 
in  question,  and  further  secured  by  the  as- 
signment of  securities  of  property  of  Sir 
William  Rumbold.  Now,  the  first  question 
arises  on  that  deed  of  assignment;  it  has 
struck  me  as  singular,  that,  in  reference  to 
the  bills  of  exchange  that  were  given  up,  and 
for  which  promissory  notes  were  substituted, 
that  dates  are  given,  and  the  sums  are  given : 
Sir  William  Rumbold  is  stated  to  be  the  ac- 
ceptor, but  the  drawers*  names  are  not  men- 
tioned. It  is  natural  in  a  regular  transaction, 
where  bills  of  exchange  are  given  up,  and  pro- 
missory notes  substituted,  to  be  secured  by  a 
bond,  that  those  bills  of  exchange  should  be 
more  fully  described,  and  that  the  names 
of  the  drawers  should  have  appeared  in 
the  instrument.  In  this  case,  the  drawers* 
names  do  not  appear.  That,  however,  as  a 
slight  circumstance  standing  by  itself,  would 
not  have  very  great  weight ;  but  it  must  not 
be  disregarded  in  considering  all  the  other 
circumstances^  of  this  case.  Sir  William 
Rumbold  had  solicitors ;  he  was  engaged  in 
tlie  settlement  of  some  business;  he  had 
solicitors,  viz.  Messrs.  Fladgate  &  Co.  If 
this  had  been  a  regular  transaction,  it  would 
have  been  very  natural  that  he  should  have 
employed  his  solicitors  to  conduct  it  on  his 
part.  Messrs.  Fladgate  8c  Co.  were  not  con- 
sulted ;  they  knew  nothing  of  the  transaction ; 
the  whole  affair  was  settled  by  Messrs. 
Wilde,  Rees  &  Co.,  who  were  the  solicitors 
for  Messrs.  Nicholson  &  Co.,  and  so  much 
so,  that  Mr.  Rees,  one  of  the  partners  of  the 
house,  was  the  subscribing  witness  to  the 
execution  of  the  assignment,  and  the  bonds, 
by  Sir  William  Rumbold. 


In  addition  to  that  circumstance,  this  was 
a  large  sum  of  money,  viz.  10,500/.,  for 
which  some  bills  of  exchange  were  given ; 
Messrs.  Ransom  &  Co.  were  the  bankers  of 
Sir  William  Rumbold ;  no  payment  is  made 
into  the  house  of  Ransom  &  Co.  with  respect 
to  this  transaction  ;  there  is  no  trace  of  any 
sum  that  can  be  referred  to  it,  and  yet  it 
appears,  that  when  5,000/.  was  raised  from 
the  Westminster  Life  Insurance  Company, 
by  Sir  William  Rumbold,  that  money  was 
paid  into  the  house  of  Ransom  &  Co.  ; 
and,  further,  he  had  been  the  borrower  of 
1,200/.  on  his  bond,  and  that  money  was  also 
paid  into  the  house  of  Ransom  &  Co.  These 
transactions  were  conducted  in  a  regular 
way,  but  there  is  no  trace  in  the  bankers* 
books,  which  have  been  examined,  as  to  the 
consideration  given  for  those  bills. 

Now,  it  is  suggested,  on  the  part  of  the 
person  opposing  the  claim,  that  this  was  a 
stock -jobbing  transaction,  and  that  those  bills 
of  exchange  were  given  for  the  payment  of 
differences ;  that  might  be  legal  or  illegal ; 
that  was  so  stated,  and  properly  stated,  at 
the  bar.  Let  us  see  whether  the  case  is 
made  out,  that  it  was  probably  a  stock- 
jobbing transaction  on  these  bonds,  and 
these  bills  of  exchange.  Now,  what  ap- 
pears? In  the  month  of  October  1829, 
Mr.  Young,  of  the  house  of  Fladgate  &  Co., 
on  the  part  of  Sir  William  Rumbold,  paid 
Mr.  Wilde,  who  was  the  solicitor  of  Messrs. 
Nicholson  &  Co.,  a  half-year's  interest  on 
these  two  bonds,  (the  two  bonds  appear  to 
be  connected  together,  although  given  to 
different  parties,)  that  is,  he  paid  the  sum 
of  262/.  10*.,  which  is  precisely  the  half- 
year's  interest,  at  5/.  per  cent,  on  those 
bonds :  what  took  place  on  that  occasion  ? 
It  was  suggested,  that  the  money  might 
have  been  remitted  from  India  for  the  pay- 
ment of  those  bonds,  through  the  house  of 
Ransom  &  Co^,  and  Mr.  James  Norris,  the 
stock-broker,  gave  his  written  undertaking, 
signed  by  himself,  to  refund  this  262/. 
105.,  in  case  such  a  remittance  should  take 
place.  So  that  it  appears,  that  Mr.  James 
Norris  was  connected  with  the  transaction 
of  these  bonds :  Mr.  James  Norris,  the  stock- 
broker, was  connected  with  them.  Pajnnent 
to  him  was  a  payment  to  Nicholson  &  Co., 
or  the  payment  to  Nicholson  &  Co.  was  the 
payment  to  Mr.  James  Norris. 

Further,  it  appears,  that  on  a  particular 
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occasion,  Sir  William  Rumbold  stated  to 
Captain  Arabin,  that  he  had  been  engaged 
in  stock-jobbing  transactions  with  Mr.  J. 
Norris  (though  he  does  not  mention   the 
name  of  Norris  in  paying  differences,)  and 
that  he  had  been  over-reached :  there  was  a 
conversation  to  that  effect.     It  appears  on 
a  particular  occasion,  Captain  Arabin  was 
sent  by  Sir  WiUiam  Rumbold  to  settle  stock 
differences.     Now,  with  whom  were  those 
stock  differences  to  be  settled  ?     With  Mr. 
Wilde.     Who  was  Mr.  Wilde?    The  attor- 
ney for  Nicholson  &  Co.  and  Gore  &  Co. 
Mr.  WUde  was  the  party  who  received  the 
half-year's  interest,  and  handed  over   the 
undertaking  of  Mr.  J.  Norris  to  reimburse 
that  half-year's  interest,  in  case  it  should  be 
remitted  from  India.     That  is  another  cir- 
cumstance leading  to  a  suspicion  that,  in 
real  truth,  these  bSls  of  exchange  were  given 
for  a  transaction  of  this  kind.     But,  that  is 
not  all.     After  the  death  of  Sir  William 
Rumbold,  and  when  the  dispute  arose  with 
respect  to  the  claim  on  these  bonds,  Mr.  J. 
Norris  called  on  Captain  Arabin,  in  Paris, 
and  told  Captain  Arabin,  that  he  was  re- 
sponsible for  the  money  due  on  these  bonds, 
so  that  Mr.  J.  Norris,  the  broker,  is  con- 
nected with  every  part  of  this  transaction, 
and  a  letter  was  written  by  Sir  W.  Rumbold 
to  Mrs.  Arabin,  asking  Captain  Arabin  to 
come  over  for  the  purpose  of  settling  the 
transaction,  before  he,  Sir  William  Rumbold, 
returned  to  England,  as  it  was  a  hard  bar- 
gain, and  he  thought  he  might  be  let  off. 
Now,  taking  all  these  facts  together,  I  must 
say,  they  raise  a  case  of  suspicion  in  my 
mind,  strong  enough  to  lead  me  to  the  con- 
clusion, that  in  the  exercise  of  a  fair  discre- 
tion, the  consideration  of  these  bonds  should 
be  investigated.  In  what  mode  that  investi- 
gation should  take  place,  must  be  left  in  the 
first  instance  for  the  Master  to  decide.     It 
may  or  not  be  proper,  in  the  course  of  such 
an  investigation,  that  the  parties  should  be 
examined.     It  is  difficult  for  me  to  say  by 
anticipation,  because  the  parties  were  not 
examined  on  a  former  occasion,  that  it  will 
be  necessary  or  proper  to  examine  them 
now.     A  case  may  be  made  out,  so  as  to 
render  all  examination  unnecessary ;  on  the 
contrary,  the  case  may  be  so  bare,  that  it 
may  be  necessary  to  examine  the  parties.  It 
is  not  at  all  impossible  that  such  a  case  may 
arise,  for  this  reason :  Mr.  James  Norris  is 


dead,  and  Sir  William  Rumbold  is  dead,  and 
the  only  persons  who  can  throw  light  on 
this  transaction  are  the  parties  themselves, 
and  Mr.  Wilde  himself  is  their  solicitor. 
Under  these  circumstances,  I  think,  the  jus- 
tice of  the  case,  considering  the  amount  of 
debt,  requires  that  the  case  shoidd  go  back 
to  tlie  Master,  that  he  may  investigate  the 
consideration.  It  is  said,  diat  this  exami- 
nation will  be  attended  with  expense.  Whe- 
ther it  will  be  necessary  or  not,  I  cannot 
anticipate,  still,  it  will  not,  as  it  appears  to 
me,  be  attended  with  much  expense,  whether 
the  examination  of  the  parties  be  vivd  voce, 
or  by  interrogatories;  but  considering  the 
amount  of  the  debt,  and  the  nature  of  the 
transaction,  I  think  justice  requires  that 
the  case  should  go  back  to  the  Master.  The 
exceptions  therefore  must  be  allowed. 


.} 


TERRELL  V.  MATTHEWS. 


L.C. 
July  16,  26. 

Executors — Devastavit — Trustee  — Ex- 
ceptions— Pleading — Practice —  Wilful  De- 
fault, 

Af  an  executor  and  trustee,  concurs  with 
his  co-executor  and  co-trustee  B,  in  selling 
out  public  stocky  part  of  their  testator* s  pro- 
perty, and  in  conveying  and  surrendering  the 
testatafs  freehold,  leasehold,  and  copyhold 
estates  to  purchasers,  and  they  both  s^scribe 
the  receipts  in  writing  for  the  amount  of  the 
respective  purchase-monies,  which  were  in- 
dorsed on  the  back  of  the  purchase  deeds  ; 
but  B,  alone  received  the  monies  and  the 
produce  of  the  stock : — Held,  that  the  acts  in 
which  A,  had  pined  with  B,  being  indispen- 
sable and  necessary  for  the  administration  of 
the  testator's  estate,  he  was  not  liable  for  a 
devastavit  thereof  committed  by  B. 

In  a  suit,  instituted  by  residuary  legatees 
under  a  will  against  A.  and  B,  the  executors 
(B,  having  become  bankrupt,  and  at  the  time 
of  his  bankruptcy  being  largely  indebted  toihe 
testator's  eskite),  the  ordinary  decree  only  was 
made  at  the  hearing  of  the  cause,  no  distinct 
case  of  malversation  having  been  adduced 
against  A ;  and  the  Master,  by  his  report, 
charged  B.  alone  with  the  receipt  of  the  testa- 
tor's estate.  The  Court,  on  further  directions, 
on  the  application  of  the  plaintiffs,  declined 
to  direct  an  inquiry  as  to  the  balances  of  the 
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testator* s  estate^  retained  in  B^s  hands  from 
time  to  time,  for  the  purpose  of  enabling  the 
plaintiffs  to  establish  a  case  of  liability 
against  A,  in  respect  of  such  balances. 

An  executor,  who  proves  a  will,  may  be 
wholly  passive,  or  active  only  so  far  as  it  is 
necessary  to  enable  his  co-executor  to  act  in 
the  administration  of  the  estate ;  but  the  acts 
in  which  he  joins  must  be  necessary  for  the 
purpose  ofsitch  administration. 

This  suit  was  instituted  by  certain  resi- 
duary legatees,  claiming  under  the  will  of 
Richard  Bartholomew,  and  praying  the 
usual  accounts.  The  principal  object  of  the 
bill  was  to  make  the  defendant  Fauntleroy, 
one  of  the  executors,  answerable  for  a  con- 
siderable sum  of  money  which  his  co-exe- 
cutor and  co-trustee,  the  defendant  Mat- 
thews, had  received,  and  which  was  due 
from  him  at  the  time  of  his  bankruptcy, 
being  the  produce  arising  from  the  sale  of 
the  testator's  freehold,  copyhold,  and  lease- 
hold estates.  The  will  contained  the  fol- 
lowing proviso,  viz.  that  in  case  either  of 
the  executors  and  trustees  should,  after  the 
receipt  of  any  part  of  the  trust  monies,  pay 
the  same  to  the  other  of  them,  he  should 
not  be  chargeable  or  responsible  for  what  he 
might  so  pay. 

Both  the  executors  proved  the  will, 
but  the  bill  did  not  seek  to  charge  the 
executors  in  respect  of  their  wilful  de- 
fault At  the  hearing,  before  the  Vice  Chan- 
cellor, the  plaintiffs  asked  for  a  special 
inquiry  before  the  Master,  with  a  view  to 
charge  the  defendant  Fauntleroy  with  the 
receipts  of  his  co-executor  and  trustee 
Matthews,  but  his  Honour  reused  the  ap- 
plication. Matthews,  in  his  answer,  ad- 
mitted, that  two  persons,  named  William 
and  John  Bartholomew,  who  had  received 
part  of  the  testator's  estates,  were  his  agents, 
The  plaintiffs  did  not  enter  into  evidence 
previously  to  the  original  hearing,  and  by 
the  decree  a  reference  was  directed  to  take 
an  account  of  the  personal  estate  of  the 
testator,  not  specifically  bequeathed,  come 
to  the  hands  of  the  defendants  Matthews 
and  Faimtleroy,  or  either  of  them,  &c., 
distinguishing  such  parts  thereof  as  came  to 
the  hands  of  Matthews  prior  to  the  date  of 
the  commission  of  bankrupt  against  him, 
and  such  parts  as  came  to  his  hands  since 
the  said  commission ;  and  also  to  take  an 


account  of  the  said  testator's  debts  and 
funeral  expenses,  and  the  annuities  and  le- 
gacies bequeathed  by  his  will ;  and  he  was 
to  compute  interest,  &c.  And  the  Master 
was  directed  to  inquire,  and  state  of  what 
freehold,  copyhold,  and  leasehold  estates 
the  testator  died  seised  and  possessed ;  and 
to  take  an  account  of  the  rents  and  profits 
of  the  said  testator's  estates,  received  by 
the  defendants,  Matthews  and  Fauntleroy, 
or  either  of  them,  or  by  any  other  person 
or  persons,  by  their  or  either  of  their  order, 
or  for  their  or  either  of  their  use,  and  of  the 
application  thereof;  and  the  Master  was  also 
to  inquire,  and  state  to  the  Court,  what 
part  or  parts  of  the  testator's  freehold,  copy- 
hold, and  leasehold  estates  had  been  sold 
since  his  dec^^ise,  and  when  and  to  whom, 
and  for  what  sum  or  sums  of  money  ;  and 
he  was  also  to  take  an  account  of  the  money 
produced  by  the  sale  thereof,  and  to  ascer- 
tain by  whom  the  same  was  received ;  and 
also  to  take  an  account  of  all  and  every  sum 
and  sums  of  money,  the  monies  received  and 
paid  or  retained  by  Wm.  Bartholomew  in 
the  pleadings  named,  or  by  any  person  or 
persons  by  his  order,  or  for  his  use,  or  on 
his  account,  for  or  in  respect  of  the  said 
testator's  trade  or  business,  which  had  been 
carried  on  by  the  said  Wm.  Bartholomew 
since  the  said  testator's  decease,  for  and  on 
behalf  of  the  defendants,  Matthews  and 
Fauntleroy,  as  executors  as  aforesaid,  and 
of  all  and  every  the  dealings  and  transactions 
which  were  had  by  the  said  Wm.  Bartho- 
lomew, in  the  said  trade,  anterior  to  the  sale 
thereof  to  him,  and  of  the  profits  which  arose 
from  the  said  trade,  during  the  period  afore- 
said, and  how  the  same  were  applied  and 
disposed  of;  and  the  Master  was  to  inquire 
and  state  whether  the  testator's  trade  or 
business,  and  his  stock  and  utensils  used 
therein,  had  been  sold,  and  to  whom,  &c. ; 
and  also  to  take  an  account  of  the  monies 
received  and  paid  by  the  defendant,  John 
Bartholomew,  on  account  of  the  said  testa- 
tor's estate. 

The  Master,  by  his  report,  found,  amongst 
other  things,  that  certain  sums  of^stock,  part 
of  the  testator's  estate,  had  been  sold  out 
by  Matthews  and  Fauntieroy,  but  that  the 
produce  had  been  received  by  Matthews 
only  ;  that  the  rents  and  profits  of  the  tes- 
tator's estates  had  been  received  by  Mat- 
thews, and  no  part  thereof  by  Fauntieroy ; 
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that  the  freehold,  copyhold,  and  leasehold 
estates  of  the  testator  were  sold  by  Matthews, 
but  conveyed  and  surrendered  by  both  Mat- 
thews and  Fanntleroy ;  and  that  the  receipts 
for  the  purchase-monies,  indorsed  on  ^e 
back  of  the  several  purchase  deeds,  were 
signed  by  both  Matthews  and  Fauntleroy, 
but  that  the  purchase-monies,  and  the  mo« 
nies  received  in  respect  of  the  trade  which 
bad  been  earned  on,  were  received  by  Mat- 
thews, or  by  his  order,  or  for  his  use  ;  and 
that  Matthews  had  paid  and  laid  out  a 
considerable  part  thereof,  in  satisfaction  of 
l^acies,  &c.  The  Master,  by  Ids  report, 
treated  John  Bartholomew  and  William 
Bartholomew  as  the  agents  of  Matthews 
only,  and  not  of  Fauntleroy  and  Matthews 
jointly. 

The  plaintiffs  took  sixteen  distinct  excep- 
tions to  the  Master's  report,  on  the  ground 
that  he  ought  to  have  charged  Fauntleroy 
jointly  with  Matthews,  with  the  account  of 
all  the  monies  which  the  Master  had  found 
to  have  been  received  by  Matthews  only. 

The  cause  having  come  on  to  be  heard 
on  the  exceptions  so  taken  by  the  plaintiffs, 
and  on  further  directions, — 

Mr,  J,  Wigram  and  Mr,  T.  Parker,  in 
support  of  the  exceptions,  cited  the  follow- 
ing cases — 

Hovey  v.  Blakeman,  4  Ves.  596, 
Chambers  v.  Minchin,  7  Ibid.  186. 
Brice  v.  Stokes,  11  Ibid.  319. 
Lard  Shiphrook  v.  Lord  Hinchinbrook^ 

Ibid.  252. 
Underwood  v.  Stevens,  1  Mer.  712. 

Mr,  Knight  Bruce,  Mr,  Spence,  and  Mr, 
C,  Barber,  for  the  defendant  Fauntleroy, 
dted — 

Fellows  V.  Mitchell,  1  P.  Wms.  81. 

Leigh  v.  Barry,  3  Atk.  583. 

Davis  V.  Spurting,  1  Russ.  &  Myl.  64. 

Mr.  G,  Richards  appeared  for  the  bank- 
rupt Matthews. 

July  16. — ^The  Lord  Chancellor. — The 
decree  in  this  case  directs  merely  the  usual 
accounts  of  receipts  against  the  defendant 
Fauntleroy ;  it  was  therefore  not  competent 
for  the  pluntiff  to  go  into  any  case  of  wilful 
defEiult,  but  it  was  open  to  him  to  prove  any 
facts  tending  to  establish  actual  or  construc- 
tive receipt. 

New  Series,  XI.— Chanc. 


On  the  exceptions  the  only  question  is, 
whether  the  Master  has  done  right  in  find- 
ing that  Fauntleroy  had  not  received  any 
part  of  the  property ;  and  not  whether,  having 
received  any  part,  he  may  be  affected  by  the 
provisions  of  the  will,  by  which  it  is  pro- 
vided, that  if  either  of  the  executors  shall, 
after  the  receipt  of  any  part  of  the  money, 
pay  over  the  same  to  l^e  other  of  them, 
then  he  shall  not  be  afterwards  charged  or 
responsible  for  what  he  shall  so  pay  over. 

The  exceptions  embrace  seversd  points : 
first,  that  the  receipts  and  payments,  on 
account  of  the  general  personal  estate,  that 
is,  independently  of  the  leaseholds  and  trade, 
ought  to  be  considered  as  receipts  and  pay- 
ments by  Fauntleroy  as  well  as  by  Mat- 
thews; secondly,  that  Fauntleroy  was 
chargeable  equally  with  Matthews  for  so 
much  of  the  4,300/.  3/.  per  cent,  reduced 
annuities,  as  was  sold,  producing  S,S25l, 
l4iS,  6d, ;  thirdly,  that  Faimtleroy  was 
chargeable  with  Matthews  with  the  rents 
and  profits  received  of  the  fireehold,  copy- 
hold, and  leasehold  estates,  and  dividends 
of  stock  ;  fourthly,  that  Fauntleroy  was  in 
the  same  manner  responsible  for  the  proceeds 
of  the  sale  of  the  copyholds ;  fifiily,  that 
he  was  in  the  same  manner  responsible  for 
the  proceeds  of  the  sale  of  the  leaseholds ; 
sixthly,  that  he  was  in  like  manner  respon- 
sible for  the  receipts  of  the  trade  account ; 
and  seventhly,  that  he  was  in  like  manner 
responsible  for  the  500/.  ISs.  9d,,  the  pro- 
ceeds of  the  sale  of  the  trade  and  stock. 

These  exceptions  do  not  raise  any  ques- 
tion as  to  the  accoimts  taken  by  the  Master, 
or  as  to  the  facts  found  by  him ;  but  they 
all  dispute  the  propriety  of  the  Master  find- 
ing the  fact,  that  Fauntleroy  was  not  liable 
jointly  with  Matthews  for  the  several 
balances  found  due  from  the  latter.  I  have, 
however,  examined  the  evidence,  and  I  think 
the  results  of  it  are  accurately  stated  in  the 
report.  The  first,  being  the  result  of  the 
other  exceptions,  does  not  require  a  sepa- 
rate consideration.  As  to  the  second,  the 
report  finds,  that  the  3,825/.  stock  was  sold, 
and  the  produce  received  by  Matthews. 
It  is  to  be  observed,  that  the  report  does 
not  state  by  whom  the  stock  was  sold,  but, 
as  it  stood  in  the  testator's  name,  Faunt- 
leroy must  have  joined  in  the  sale.  I  do 
not  find  any  evidence  applicable  to  the 
transfer  of  the  stock ;  but  the  plaintiffs 
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read  passages  from  Fauntleroy's  answer,  in 
wliich  he  admits  having  joined  in  the 
transfer,  but  states  he  did  so  only  to  enable 
Matthews  to  apply  the  proceeds  in  payment 
of  the  legacies,  which  he  believes  he  did, 
and  that  he  did  not  himself  receive  any 
portion  of  such  proceeds.  As  to  the  third 
head,  I  do  not  find  any  evidence  of  Faunt- 
leroy  having  received  any  part  of  the  rents 
and  dividends  of  the  stock,  except  that  John 
Bartholomew  says  he  received  rents  and 
dividends  by  the  directions  of  Matthews 
and  Fauntleroy ;  but  he  does  not  say  he 
paid  any  part  of  such  receipts  to  Fauntleroy. 
As  to  the  fourth  and  fifth,  the  case  as  to  the 
purchase-money  of  the  copyhold  and  lease- 
hold property  is  so  much  the  same,  that 
they  may  well  be  considered  together ;  and 
as  to  both,  it  is  proved  that  Fauntieroy  joined 
in  acts  which  were  necessary  to  effect  the 
sale — such  as  surrendering  the  copyholds, 
executing  the  assignment  of  the  leaseholds, 
and  signing  receipts  for  the  purchase-money. 
As  to  all,  it  is,  I  think,  proved,  that  Mat- 
thews did,  and  Fauntleroy  did  not,  receive 
the  purchase-money.  It  is  also  manifest, 
that  the  sale  was  not  improperly  made,  the 
time  having  arrived  at  which  tilie  property 
was  to  be  divided. 

The  question  as  to  the  purchase-money 
will  therefore  be,  whether,  under  this  decree, 
the  Master  ought,  under  such  circumstances, 
to  have  charged  Fauntleroy  with  all  or  any 
part  of  the  purchase-money  paid  on  these 
sales.  With  respect  to  the  copyholds,  the 
question  is  of  no  value,  the  whole  of  the 
proceeds  of  the  sale  appearing  to  have  been 
properly  applied ;  but  with  respect  to  the 
produce  of  the  leaseholds,  a  large  balance 
was  due  from  Matthews  at  the  time  of  his 
bankruptcy. 

As  to  die  fifth  head,  viz.  the  trade  ac- 
count)  there  is  in  the  report,  not  excepted 
to,  a  statement  disproving  that  Fauntleroy 
received  any  part  of  such  trade  receipts ; 
but  it  also  appears,  the  whole  of  such  re- 
ceipts were  properly  applied,  so  that  the 
question  is  of  no  value.  As  to  the  seventh, 
die  produce  of  the  trade  or  stock  sold  to 
William  Bartholomew,  the  evidence  is,  that 
Faunderoy  joined  in  the  instruments  neces- 
sary to  give  effect  to  that  transaction,  but 
Matthews  alone  received  the  consideration. 

What  then  is  the  liability,  if  any,  which 
these  circumstances  impose  on  Faunderoy  ? 


The  distinction  which  has  been  taken  in 
some  cases  between  the  responsibility  of 
executors  and  trustees,  does  not  apply  to 
the  present  case,  because  all  the  acts  in  which 
Faunderoy  joined  being  necessary  to  the 
administration  of  die  estate,  he  was,  in  that 
respect,  in  the  same  situation  as  a  trustee. 
An  executor,  though  he  proves  the  will, 
and  thereby  places  himself  in  the  situation 
of  having  controul  over  the  testator's  pro- 
perty, is  not,  in  general,  bound  to  act  any 
further.  He  may  be  passive  or  active,  only 
as  far  as  is  necessary  to  enable  the  other 
representatives  to  act  in  the  administration 
of  the  estate ;  but  it  is  part  of  the  propo- 
sition, that  the  act  in  which  he  joins  should 
be  a  necessary  and  proper  act  for  the  pur- 
pose of  such  administration.  It  may  be 
required  for  the  payment  of  debts  or  lega- 
cies ;  and  an  executor  is  safe  in  joining  in 
the  sale  of  stock  or  other  property,  and  per- 
mitting another  executor  to  receive  the 
proceeds  for  that  purpose,  as  in  Hovey  v. 
Blackman ;  but  if  he  join  in  such  sale  when 
the  money  is  not  required,  and  he  had  not 
reasonable  grounds  for  believing  it  was  so 
required,  he  is  liable  for  the  money  so  re- 
ceived by  his  co-executor,  as  in  the  cases  of 
Brice  v.  Stokes  and  Underwood  v.  Stevens, 
In  the  present  case,  the  acts  in  which  Faunt- 
leroy joined  were  proper  acts  in  the  admi- 
nistration of  the  estate ;  and  the  joining  of 
Faunderoy  in  those  acts  was  indispensable 
for  the  purpose  of  such  administration.  It 
comes,  therefore,  within  the  principle  of  the 
cases  in  which  it  has  been  held,  that  an 
executor  merely  joining  in  acts  by  which 
part  of  the  estate  is  received  by  his  co- 
executor,  is  not,  under  the  circumstances, 
liable  for  the  devastavit  of  his  co-exe- 
cutor. 

I  am  therefore  of  opinion,  that  the  Master 
has  done  right  in  not  charging  Fauntleroy 
with  these  sums ;  and  that  the  exceptions 
must  be  overruled. 

The  exceptions  having  been  overruled, 
July  26,— 

Mr,  Wigram  and  Mr,  T.  Parker^  upon 
the  cause  coming  on  for  further  directions, 
sought  a  direction  for  an  inquiry  as  to  the 
balances  which  had  been  retained  in  the 
hands  of  Matthews  from  time  to  time,  for 
the  purpose  of  rendering  Faunderoy  respon- 
sible for  the  costs  of  the  suit. 
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Mr,  Knight  Bruce,  Mr,  Spence,  and 
Mr,  C,  Barber,  for  the  defendant  Faunt- 
leroy,  contra,^ A  direction  as  to  wilful 
default  is  not,  as  of  course,  against  an 
executor,  though,  in  a  great  proportion  of 
short  causes,  a  direction  as  to  wilful  default 
is  inserted  in  the  decree  against  executors, 
and  the  reservation  of  further  directions 
does  not  of  itself  justify  an  inquiry  being 
directed  as  to  wilful  default ;  for  further  direc- 
tions are  only  necessary  with  reference  to 
materials  added  to  the  cause  by  the  Master's 
report ;  and  in  this  case,  the  defendant  Faunt- 
leroy  has  been  during  thirteen  years  detained 
as  an  accounting  party.  It  is  necessary 
both  to  allege,  and  prove  to  the  satisfaction 
of  the  Court,  a  case  of  wilful  de&ult  against 
an  executor,  if  you  mean  to  charge  him 
with  the  consequence  of  an  act  of  wiMil 
de&ult.  One  charge  of  the  plaintiffs  is, 
that  the  settlement  of  the  accounts  was  im- 
properly delayed,  but  it  is  nowhere  stated 
that  the  loss  by  the  bankruptcy  of  Matthews 
arose  from  that  delay;  another  charge  is, 
that  Fauntleroy  ought  to  make  good  all 
such  loss  as  shall  have  arisen  by  Fauntle- 
roy's  neglect  or  default,  but  no  neglect  or 
default  on  his  part  is  stated  on  the  record, 
which  could  call  the  attention  of  Fauntleroy 
to  the  necessity  of  giving  evidence  on  the 
question  of  wilful  default.  There  is  no- 
where any  allegation  that  Fauntleroy  was 
ever  required  to  call  Matthews  to  an  account 
for  his  receipts  and  payments.  The  will, 
moreover,  contains  a  special  clause  of  ex- 
emption from  responsibility,  in  case  either 
of  the  executors  should  pay  over  any  part 
of  the  estate  to  the  other  of  them.  The 
Court  was,  on  a  former  occasion,  satisfied 
that  the  receipt  of  the  monies  was  proper  on 
the  part  of  Matthews,  the  same  being  re- 
quired for  the  administration  of  the  trusts 
of  the  will.  If  the  conversion  had  not  been 
necessary,  then  the  case  would  have  been 
different,  and  a  contrary  rule  would  have 
prevailed.  No  evidence  of  misconduct  can 
be  read  from  the  answer,  or  otherwise  pro- 
duced against  Fauntleroy ;  and  the  plaintiffs 
must  institute  a  new  suit,  if  they  wish  to 
charge  Fauntleroy  with  wilfrd  default.  He 
is  therefore  entitled  to  ask  a  direction  for 
the  payment  of  his,  costs,  charges,  and  ex- 
penses, as  between  solicitor  and  client,  out 
of  the  fund  in  court. — ^The  cases  cited  on 
behalf  of  the  defendant  Fauntleroy  were — 


Travers  v,  Toumsend,  1  Mol.  496. 
Garland  v.  Littlewood,   1   Beav.  527 ; 
8.  c.  8  Law  J.  Rep.  Chanc.  369. 

July  26. — The  Lord  Chancellor. — As 
to  the  general  proposition,  to  charge  the  de- 
fendant Fauntleroy  for  wilful  default,  it  does 
not  appear  to  me  to  be  raised  in  this  cause, 
and  therefore  I  abstain  from  saying  anything 
on  that  subject;  but  I  am  told,  that  the 
Master  of  the  Rolls  has,  according  to  a  case 
lately  before  him,  given  a  very  positive 
opinion,  and  laid  down  a  rule  certainly  con- 
trary to  the  principles  I  have  in  some  cases 
acted  on.  Yet  I  cannot  but  think  that  there 
was  something  in  that  ca^e  (1)  beyond  what 
appears  on  the  face  of  the  report:  how- 
ever, it  is  unnecessary,  and  it  would  not 
be  proper  for  me,  at  the  present  moment,  to 
give  any  opinion  on  that  question.  The  ques- 
tion here  is,  whether,  after  what  has  taken 
place,  Mr.  Fauntleroy  is  so  far  to  have  the 
judgment  of  the  Court  kept  suspended  over 
him,  as  to  have  the  pajonent  of  his  costs 
postponed.  That  is  the  only  question  that 
remains.  He  must  be  a  party  to  the  cause, 
and  cannot  be  dismissed ;  and  the  only  ques- 
tion is,  whether  he  is  so  far  dischaiqged  by 
what  has  already  taken  place,  as  to  give  him 
the  ordinary  allowance  which,  as  an  execu- 
tor, he  is  entitled  to.  The  bill  and  the 
evidence  does  not  make  out  any  case  against 
Mr.  Fauntleroy,  to  make  him  answerable 
for  the  receipts  of  Matthews,  and  raises  no 
distinct  case  of  malversation  against  Faunt- 
leroy ;  and  as  to  the  decree,  it  entirely  passes 
by  all  question  of  making  Fauntleroy  liable 
for  any  act  of  Matthews,  and  it  directs  the 
ordinary  account  of  receipts  and  payments. 
Now,  when  the  exceptions  came  before  me, 
the  only  question  I  had  to  consider  was, 
whether,  under  the  decree,  the  Master  had 
done  right  or  not  in  charging  Fauntleroy 
with  suras  which  had  been  paid  into  the 
hands  of  Matthews.  I  was  of  opinion,  that 
there  were  not,  on  the  face  of  the  report,  and 
the  evidence  before  the  Master,  grounds  on 
which  Mr.  Fauntleroy  should  be  charged 
with  those  receipts.  It  is  quite  consistent 
with  the  case  which  might  have  been  made 
for  making  Mr.  Fauntleroy  liable  for  money 
not  actually  received  by  himself,  that  there 


(I)  Garland  v.  littlewood,  1  Beav.  527;  &  c  8 
Law  J.  Rep.  (n.s.)  Chaoc.  369. 
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might  be  a  case  made  for  charging  him  with 
monies  which  he  ought  to  have  received, 
but  had  not.  That  is  not  the  decree,  nor, 
on  the  face  of  the  report,  is  there  anything 
to  shew  that  Mr.  Faimtleroy  has  so  negli- 
gently conducted  himself,  as  to  make  him- 
self liable  for  the  acts  of  Mr.  Matthews,  or 
for  any  part  of  the  estate  which  had  not 
been  actually  received  by  him.  Now  what 
is  asked  with  respect  to  Matthews,  having 
regard  to  what  appears  on  the  face  of  the 
report,  is,  that  the  Master  may  inquire  as  to 
the  amount  of  the  balances  from  time  to 
time  in  the  hands  of  Matthews,  assuming, 
as  the  party  must  assume,  after  what  has 
taken  place  on  the  exceptions,  that  the 
question  between  the  plaintifr  and  those  who 
represent  the  estate,  is  confined  to  Matthews, 
and  no  longer  exists  as  between  the  plaintiff 
and  Faimtleroy ;  the  account  having  been 
taken,  so  &r  as  Fauntleroy  is  concerned; 
and  the  Master  finds  that  nothing  had  come 
into  his  hands,  and  the  Court  has,  on  excep- 
tions, confirmed  that  opinion  of  the  Master, 
so  expressed  in  his  report. 

Mr.  Fauntieroy  has  nothing  whatever  to 
do  with  the  inquiry  with  respect  to  the 
money  which  had  come  into  Matthew's 
hands.  The  Court  having  declared  that 
he  is  not  liable  for  those  balances,  is  Mr. 
Fauntleroy  to  be  kept  in  the  Master's  ofHce, 
without  the  power  of  interfering  or  disputing 
that  account,  or  bringing  any  evidence  be- 
fore the  Master  on  tiiat  subject,  in  order 
incidentally,  and  arising  out  of  the  inquiry 
between  the  other  parties,  that  in  the  pro- 
gress of  the  cause  something  may  appear 
to  be  made  use  of  to  prove  his  liability, 
which  has  not  been  the  subject  of  any  adju- 
dication at  the  present  time  ?  To  do  so, 
would  be  introducing  a  principle  which  this 
Court  never  adopted  before.  I  must,  there- 
fore, consider,  tiiat  quite  independentiy  of 
the  principal  question  as  between  those 
who  are  the  parties  to  the  inquiry.  The 
report  made,  and  the  decision  of  the  Court 
on  that  report,  concludes  the  accoimt  so  &r 
as  Mr.  Fauntleroy  is  concerned.  Then  as 
it  concludes  the  account  so  far  as  Mr. 
Fauntleroy  is  concerned,  there  is  nothing  in 
the  case  to  deprive  him  of  the  ordinary 
allowance,  which  an  executor  is  entitied  to, 
of  costs  as  between  solicitor  and  client. 


} 


EMPERINGHAM  V,  SHORT* 


L.C. 

July  23. 

Pauper  Cause — Appeal — Six  Clerk, 

A  person  suing  in  form^  pauperis  must 
obtain  the  six  clerk's  certificate  of  the  pro* 
priety  of  an  appeal  from  a  decision  of  the 
Court  below f  before  he  can  be  heard. 

This  was  an  appeal,  presented  by  a  person 
suing  in  formd  pauperis,  from  the  decision 
of  the  Court  below. 

Mr.  Bethell  and  Mr.  W.  M.  James,  on 
behalf  of  the  respondents  to  the  appeal,  ob- 
jected that  the  appellant  had  not  procured 
the  six  clerk's  certificate  of  the  propriety  of 
the  appeal,  which  the  practice  of  tiie  court 
reqidred  him  to  do. 

Mr.  Cooper  appeared  for  the  appellant. 

His  Lordship,  after  observing  that  the 
practice,  as  stated,  was  a  wholesome  one, 
and  ought  to  be  preserved,  inasmuch  as  it 
had  the  effect  of  keeping  out  of  court  im- 
proper cases,  ordered  the  appeal  to  stand 
over  until  the  six  clerk's  certificate  should 
have  been  procured. 


SUTHERLAND  V.  BRIGGS. 


WiGRAM,  V.C.  \ 

Nov.  12, 13, 18./ 

Specific  Performance  —  Lea^e  —  Parol 
Agreement — Part  Performance. 

B.  was  tenant  in  possession  of  a  house,  un- 
der  a  lease  from  A.  for  thirty-one  years,  at  a 
rent  of  601.,  with  a  covenant  in  the  lease,  on 
the  part  of  B,  to  do  certain  repairs  at  a  cost 
0/300/.,  towards  which  he  was  to  be  allowed 
1501.  out  of  the  rent.  B.  also  held  of  a  third 
person,  an  adjoining  field,  as  a  yearly  tenant^ 
at  a  rent  of  91.  A,  afterwards  employed  B.  to 
negotiate  the  purchase  of  the  field,  saying  he 
would  ''  attach"  it  to  the  premises,  and  the 
then  repairs  were  to  be  delayed  tiU  the  result 
was  known.  A.  purchased  the  field,  and  it 
was  then  verbally  agreed,  that  the  alterations 
and  improvements  should  be  extended,  so  as 
to  carry  the  house  into  the  field,  and  to  take 
in  part  of  the  same  as  a  garden,  at  the  joint 
expense  of  A.  and  B.  These  alterations 
were  carried  into  effect  under  the  super* 
intendence  of  A^s  surveyor,- at  an  expense  of 
6601.     A  memorandum  was  then  drawn  up 
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in  A!i  handwrkinff^  ,and  signed  hy  B,  to  the 
effect,  that  A,  having  agreed  to  advance  to 
B.  330/.,  in  addition  to  the  1501.,  it  was 
agreed,  that  the  rent  of  691.  for  the  house  and 
field  should  he  increased  to  SOZ.  This  simt 
was  received  hy  A.  as  one  entire  rent  for  the 
house  and  field  for  some  years,  when  the  de* 
fendant,  as  a  purchaser  from  A*s  devisees, 
brought  his  ejectment  to  recover  the  field* 
On  a  biUby  B.  for  specific  performance,  8^c., 
it  was  held,  that  there  was  proof  of  a  parol 
agreement  to  grant  a  lease  of  the  field,  and 
that  it  was  sufficiently  proved  from  the  facts 
in  evidence,  coupled  with  the  memorandum, 
that  the  interest  of  B.  in  the  field  was  to  he 
commensurate  with  his  interest  in  the  house ; 
and  that  the  improvements  and  the  expendi^ 
ture  of  B*s  money,  being  according  to  the 
previous  agreement,  were  a  sufficient  part 
performance  to  take  the  case  out  of  the  statute. 

The  bill  stated,  that  in  February  1831, 
the  plaintif!^  as  assignee  of  a  lease  granted 
to  A.  B,  was  in  the  occupation  of  a  house 
and  premises  at  Hayes ;  and  that  A.  B, 
during  his  occupation,  and  the  plaintiff,  after 
the  assignment  of  the  lease  to  him,  occupied 
a  meadow,  the  property  of  a  third  person, 
but  adjoining  the  premises  comprised  in  the 
lease,  at  a  rent  of  9/.  per  annum.  The 
house  and  premises  being  out  of  repair,  it 
was  shortly  afterwards  agreed  between  the 
plaintiff  and  Frampton  (the  lessor),  that  the 
plaintiff  should  have  a  new  lease  granted  to 
him  for  thirty-one  years,  commencing  from 
Christmas  1830,  at  a  rent  of  60/.  a-year, 
and  that  the  lessor  should  allow  him  150Z. 
out  of  the  rent,  on  condition  that  he,  the 
plaintiff,  would  expend  not  less  than  300/. 
in  the  repairs  of  the  house,  and  woidd  pull 
down  two  cottages  on  the  premises,  and 
build  a  new  house  npon  the  site.  On  the 
10th  of  October  1831,  a  lease  was  granted 
by  Frampton  to  the  plaintiff,  according  to 
the  terms  of  the  agreement.  Whilst  the 
repairs  were  going  on,  it  was  suggested  to 
Frampton,  that  it  would  be  desirable  to 
purchase  this  meadow,  and  attach  it  to  the 
house  and  premises.  The  plaintiff  was  em- 
ployed to  negotiate  the  terms  of  the  pur- 
chase, and  finally  the  meadow  was  purchased 
by  Frampton.  Communications  then  passed 
between  him  and  the  plaintiff,  as  to  ftirther 
alterations  in  the  premises  comprised  in  the 
lease,  and  it  was  then  proposed  by  Framp- 


ton, that  the  bade  of  the  house,  which  abut- 
ted dose  upon  the  meadow,  should  be  taken 
down  and  rebuilt,  and  a  bow  window  made, 
projecting  into  the  meadow,  and  that  the 
garden  should  be  enlarged  by  taking  in  part 
of  the  meadow,  and  a  fence  made,  and  a 
belt  of  trees  planted  for  the  benefit  of  the 
occupier  of  the  house.  The  fence  and  the 
plantations  were  accordingly  made  under  the 
superintendence  of  Frampton's  surveyor, 
who  also  nnder  Frampton's  directions  pre- 
pared a  plan,  which  carried  the  house  into 
the  newly  purchased  land.  It  was  calcu- 
lated, that  these  repairs  would  come  to  about 
300/.,  which  it  was  agreed  should  be  borne 
by  the  parties  in  equal  proportions;  and 
this,  upon  the  understanding  that  the  meadow 
was  to  be  attached  to  the  premises.  The 
alterations  were  finished  in  1835,  and  the 
costs  amounted  to  660/.  The  plaintiff  then 
called  upon  Frampton  to  contribute  a  larger 
sum  than  that  originally  proposed,  which 
he  agreed  to  do,  provided  the  plaintiff  would 
pay  an  increased  rent ;  and  it  was  finally 
settled,  that  plaintiff  shoidd  pay  for  the 
whole  premises  one  entire  rent  of  80/.  a  year ; 
and  the  following  memorandum,  in  the  hand- 
writing of  Frampton,  was  signed  by  the 
plaintiff:  "  3rd  February  1836,  Mr.  Framp- 
ton having  advanced  me  the  sum  of  330/. 
towards  the  additions  and  improvements 
lately  made  by  me  to  the  house  and  pre- 
mises at  Hayes,  in  my  occupation,  in  addi- 
tion to  the  150/.  previously  allowed  me  for 
rebuilding  the  adjoining  cottage,  it  is  agreed, 
that  the  rent  of  69/.  now  paid  for  the  house 
and  field  shall  be  increased  to  80/.  a  year, 
dear  of  all  deductions,  from  Christmas  last'. 
(Signed)  A.  Sutherland." 

This  sum  was  received  as  one  entire  rent 
for  the  two  properties  by  Frampton,  till  his 
death  in  September  1836,  and  by  his  de- 
visees afterwards,  till  the  10th  of  June  1840, 
when  notice  was  served  upon  the  plaintiff, 
that  under  a  decree  of  the  Court  of  Chan- 
cery the  meadow  was  sold  to  Briggs,  and 
that  he  was  entitled  to  9/.  per  annum  as  the 
rent  of  the  same.  On  the  day  following,  the 
plaintiff  was  served  with  a  notice  to  quit  by 
Briggs,  who  afterwards  brought  an  action  of 
ejectment  to  recover  possession  of  the  mea- 
dow. The  plaintiff  then  filed  his  bill  against 
Briggs,  praying  an  injunction,  and  a  decla- 
ration, that  the  plaintiff  was  entitled  to  the 
tenancy  and  occupation  of  the  meadow  for 


Digitized  by 


Google 


38 


COURT  OF  CHANCERY: 


the  residue  of  the  tenn  granted  of  the  house. 
The  answer  of  the  defendant  insisted,  that 
Frampton,  though  ahsolute  owner  of  the 
meadow,  was  but  a  trustee  of  the  house,  &c., 
and  therefore  had  no  power  to  mix  up  the 
two  estates  in  the  manner  suggested  in  the 
alleged  agreement.  But  no  evidence  was 
given  that  the  plaintiff  was  cognizant  of  the 
trust.  Evidence  was  given  by  the  plaintiff, 
that'  the  defendant  had  actual  notice  of  the 
plaintiiT's  claim  before  he  became  the  pur- 
chaser of  the  field. 

Mr,  Temple  and  Mr.  K,  Parker,  for  the 
plaintiff. — Laying  out  money  in  building 
and  improvements  according  to  the  agree- 
ment, is  a  sufficient  part  performance  to  take 
the  case  out  of  the  statute — 

Mundy  v.  Joliffe^  9  Law  J.  Rep.  (n.s.) 
Chanc.  95. 

Foxcraft  v.  Lister,  cited  in  2  Vem.  456. 

Ex  parte  Hooper,  19  Ves.  478 ;  s.  c.  1 
Sugd.  V.  &  P.  200. 
But,  even  if  this  were  a  mere  licence  to 
occupy,  it  would  not  be  recoverable  at  the 
pleasure  of  the  grantor,  though  not  in  writ- 
ing— Winter  v.  Brockwell  (1). 

[WiGRAM,  V.C. — Turning  land  into  a 
garden,  might  only  amount  to  a  new  mode 
of  cultivating  the  land.  Mundy  v.  Joliffe 
was  a  case  of  the  first  impression.] 

But  this  memorandum  was  an  agreement 
in  writing.  It  is  in  Frampton's  handwriting, 
and  his  name  is  at  the  heading  of  it.  The 
signature  is  only  required  to  give  it  authen- 
ticity— 

Stokes  V.  Moore,  1  Cox,  219. 

Allen  V.  Bennet,  3  Taunt.  169 ;  s.  c.  1 
Sugd.  V.  &  P.  181. 
If  Frampton  were  alive,  the  plaintiff  might 
have  had  specific  performance  against  him, 
and  tiie  defendant  had  notice  at  the  time  of 
his  purchase. 

Mr,  Simpkinson  and  Mr.  Faber,  for 
the  defendant. — In  the  cases  cited,  there 
was  a  distinct  contract  between  the  par- 
ties. Here,  what  are  the  terms  of  the 
lease,  if  the  Court  should  decree  specific 
performance  ?  There  is  no  mutuality  in 
this  case,  for  Frampton  could  not  have  com- 
pelled the  plaintiff  to  take  a  lease — Howell  v, 
George  (2).  There  is  nothing  in  the  plain- 
tiff's outiay  inconsistent  with  tiie  supposition 

(1)  8  East.  308. 

(2)  1  Madd.  1. 


of  a  tenancy  firom  year  to  year.  The  motive 
for  the  repairs  was  the  150/.  allowed  out  of 
the  rent.  An  act,  to  constitute  part-per- 
formance, must  be  unequivocally  referable 
to  some  previous  contract ;  such  as  taking 
possession,  &c. ;  but  here  the  plaintiff  was  in 
previous  possession  of  the  house  and  field — 
Morphea  v.  Jones  (3).  Payment  of  part  of 
the  purchase-money  is  not  part-performance. 
The  utmost  that  the  plaintiff  could  be  en- 
titied  to  would  be  that  part  of  the  meadow 
that  was  built  upon. 

Mr,  Temple,  in  reply. 

[WioRAM,  V.C. — Does  your  bill  allege 
an  agreement  before  the  expenditure  ?] 

The  plaintiff  was  in  possession  of  the 
house;  and  it  was  agreed,  after  the  purchase 
of  the  field,  that  the  expenditure  should  be 
increased  and  borne  by  the  parties  in  moie- 
ties. The  other  side  admit,  tiiat  the  plaintiff 
is  entitied  to  the  part  of  the  meadow  upon 
which  the  house  stands ;  if  so,  he  is  entitied 
to  the  garden  also,  and,  on  die  same  prin- 
ciple, to  the  whole  of  the  meadow. 

WiGRAM,  V.C. — By  a  lease,  dated  the 
10th  of  October  1831,  J.  A.  Frampton  de- 
mised a  house  and  some  cottages  at  Hayes, 
for  thirty-one  years,  at  60Z.  a  year.  By  a 
covenant  in  the  lease,  the  plaintiff  was  to 
take  down  two  of  the  cottages,  and  build  a 
house  upon  the  site,  at  an  expense  of  not 
less  than  300Z.,  150/.  of  which  sum  was  to 
be  allowed  him  out  of  the  rent.  The  house 
stood  so  near  the  boundary  fence  tiiat  it  was 
only  separated  from  the  meadow  by  a  ditch, 
about  six  feet  wide.  This  meadow,  prior  to 
the  plaintiff's  tenancy,  was  held  by  a  prior 
occupier  of  the  house  and  premises,  at  a 
yearly  rent  of  91,  Upon  a  lease  of  the 
house  and  premises  being  made  to  the 
plaintiff,  he  became  the  occupier  also  of  the 
meadow.  In  1834,  the  alterations  and  re- 
pairs were  to  be  made ;  but  before  they  were 
done,  Frampton  purchased  the  meadow,  and 
a  treaty  was  proceeding  to  determine  the 
then  alterations  and  improvements,  and  to 
extend  the  same  into  the  meadow;  and 
Frampton's  surveyor  was  to  settie  tiie  plans; 
and  to  decide  at  what  expense  it  was  to  be 
done,  and  by  whom  to  be  borne.  In  the 
result,  the  premises  were  altered  by  carrying 
the  house  to  the  edge,  if  not  beyond  the 

(8)  1  Swanst  181. 
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boimdary  line  of  the  meadow,  and  by  ad- 
vancing the  garden  fence  eighteen  feet,  and 
planting  a  belt  of  trees.  The  expense  was 
estimate  at  300Z.,  but  eventually  amounted 
to  660^.,  which  was  paid  by  Frampton  and 
the  plaintiff  in  moieties ;  and  by  a  memo- 
randum of  the  3rd  of  February  1836,  it  was 
agreed  between  them,  that  the  rent  for  the 
house  and  premises  and  the  meadow  should 
be  increased  to  80/.  a  year.  Frampton  died, 
having  devised  the  meadow  to  certain  per- 
sons whom  it  is  not  necessary  to  mention. 
From  the  tune  of  the  memorandum  to  June 
1840,  the  plaintiff  paid  one  entire  rent ;  when 
on  the  10th  of  June  in  that  year,  he  was 
served  with  notice  to  pay  9/.  to  the  defen- 
dant as  rent  for  the  meadow,  and  also  with 
notice  to  quit  the  meadow.  The  plaintiff 
then  made  inquiries,  when  he  discovered  that 
the  meadow  had  been  sold,  under  a  decree  of 
the  Court  of  Chancery,  to  the  defendant ; 
and  then  the  present  bill  was  filed,  praying 
a  declaration,  that  the  plaintiff  is  entitled  to 
the  meadow  for  the  residue  of  the  term  men- 
tioned in  the  lease  of  the  10th  of  October 
1831,  and  in  effect,  tHkt  such  tenancy  may 
be  secured  to  him  by  the  Court.  In  order 
to  bring  forward  the  real  question,  I  must 
observe,  that  the  defendant  cannot  be  in  a 
better  situation  than  Frampton  himself; 
and  the  plaintiff  being  in  the  occupation  of 
the  meadow  at  the  time  of  the  defendant's 
purchase,  the  defendant  must  be  affected 
with  notice  of  the  lease,  and  all  the  equities 
of  the  plaintiff.  But  independent  of  this 
rule,  it  is  in  evidence,  that  the  defendant  at 
the  time  of  his  purchase,  had  actual  notice 
of  the  plaintiff's  claim.  The  question  then 
18,  whether  the  plaintiff  could  establish 
against  Frampton  the  right  he  now  claims, 
^nie  equity  on  which  the  plaintiff  rests  his 
case,  is  the  expenditure  of  money  upon  the 
house  and  premises  and  the  meadow,  upon 
the  fidth  of  the  alleged  agreement,  that  the 
plaintiff  should  have  a  lease  of  the  meadow, 
commensurate  with  his  interest  in  the  house 
and  premises ;  the  defendant  says,  that  there 
is  no  such  agreement  sufficiently  alleged  in 
the  bill  or  proved  in  the  cause,  and  there 
are  also  other  grounds  of  defence.  The 
plaintiff  has  gone  into  evidence  oral  and 
documentary.  The  defendant  has  gone  into 
no  evidence,  except  by  calling  the  attesting 
witness  to  prove  his  handwriting  to  a  deed, 
which  I  shall  afterwards  notice.  Some  parts 


of  the  case  are  free  from  doubt.  It  is  clear, 
that  specific  repairs  were  determined  on  by 
Frampton  and  the  plaintiff  together ;  that 
t^e  plaintiff  was  to  be  the  actor ;  and  Framp- 
ton*s  surveyor  was  to  superintend  the  woric, 
the  total  cost,  estimated  at  3002. ,  was  to  be 
borne  equally.  In  the  result,  660/.  was 
expended,  and  an  amicable  dispute  was  then 
carried  on,  whether  Frampton  should  pay 
the  moiety  of  this  sum,  or  150/. ;  and  in  the 
end,  the  660/.  was  paid  by  them  in  equal 
proportions.  Taking  these  facts  as  clearly 
established,  and  presuming  the  agreement 
to  be  sufficiently  proved,  I  shall  now  con- 
sider the  points  raised  by  the  defence,  upon 
the  h3rpoUiesis  that  such  is  the  case.  The 
first  is,  that  the  premises  being  in  the  pos- 
session of  the  plaintiff,  the  expenditure  did 
not  unequivocally  shew,  that  it  proceeded 
upon  a  contract  with  the  landlord,  and  that 
so  it  did  not  come  within  the  case  of  Mot" 
phett  V.  Jones ;  but  if  the  act  of  extending 
the  house  into  the  meadow,  with  the  land- 
lord's consent,  is  not  to  be  considered  as  a 
circumstance  of  part  performance,  I  do  not 
know  what  act  of  a  party  in  possession  can 
ever  be  so  considered.  Circumstances  much 
less  striking  have  been  considered  evidence 
of  a  contract — SugdeiCs  Vend.  ^  Pur,  10th 
edit.,  p.  200.  Mundy  v.  Joliffe  was  cited, 
as  illustrating  the  rule  of  the  court,  with 
respect  to  the  alterations  in  the  garden 
and  the  plantations.  In  that  case,  the 
draining  of  the  land  was  held  sufficient. 
But  it  was  said,  that  the  exigency  of  the  case 
would  be  satisfied  by  giving  the  plaintiff  so 
much  of  the  meadow  as  the  house  stood  upon. 
If,  however,  the  acts  done  by  the  plaintiff 
were  done  as  acts  of  part-performance,  the 
rule  of  court  woidd  entitle  him  to  prove  the 
entire  agreement,  and  the  act  of  building  the 
house  upon  part  of  the  meadow  would  go 
to  the  whole  meadow.  Mundy  v.  Joliffe 
would  apply  to  this  part  of  the  case.  The 
third  point  made  was,  that  the  time  for 
which  he  was  to  occupy  was  not  proved. 
The  memorandum  of  Uie  3rd  of  February 
1836,  is  in  these  words — [His  Honour  here 
read  the  memorandum]. 

This  memorandum  is  in  Frampton's  hand- 
writmg,  and  signed  by  Sutherland ;  it  does 
not  mention  the  term  for  which  the  plaintiff 
is  to  hold  the  meadow,  for  which,  in  con- 
junction with  the  house  and  premises,  the 
rent  of  80/.  was  to  be  paid ;  and  there  is  no 
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other  evidence  specifically  going  to  that 
point.  But  the  plaintiff's  interest  in  every 
part  of  the  meadow  was  intended  to  be  the 
same,  and  the  reservation  of  one  entire  rent 
for  the  whole  property  is  sufficient  to  deter- 
mine this  question,  and  there  is  nothing  to 
justify  the  apportionment  of  the  rent»  The 
next  point,  and  one  which  was  strongly 
uiged,  was  this,  that  it  appeared  by  the 
answer,  and  by  the  deed  as  to  which  the 
defendant  examined  his  only  witness,  that 
Frampton  was  not  the  beneficial  owner  of 
the  house,  &c.  but  a  trustee  to  the  use  of 
another ;  and  the  expression  was  used,  that 
there  was  no  mutuality  in  the  agreement. 
It  was  insisted,  that  Frampton  could  not 
bave  compelled  the  plaintiff  to  accept  a  lease 
from  him,  and  that  therefore  the  plaintiff 
could  not  insist  upon  Frampton  giving  him 
one.  It  is  not  suggested,  that  the  plaintiff 
had  notice  of  the  trust ;  nor  does  it  appear 
from  the  deed  produced,  that  Frampton  could 
fiot  have  lawfully  granted  the  lease  in 
question.  But  is  the  deed  so  proved,  that 
the  Court  is  boimd  to  act  upon  it  ?  There  is 
no  proof  of  the  handwriting  of  the  attesting 
witness.  But  excluding  this  observation, 
the  objection  is  not  well  taken.  Frampton 
had  a  clear  power  to  grant  a  lease  of  the 
meadow,  and  could  not  have  been  heard  to 
say,  that  he  could  not  grant  such  a  lease, 
because  he  could  not  make  a  good  lease  of 
the  adjoining  property:  mutuality  has  no 
application  here.  A  vendor  cannot  make  a 
purchaser  take  a  bad  title,  but  a  purchaser 
may  compel  a  vendor  to  give  him  what  tiUe 
lie  can.  A  party,  who  has  not  signed  an 
agreement,  may  enforce  it  against  a  party 
who  has  signed.  The  next  point  was,  that 
as  the  agreement  was  reduced  into  writing, 
and  the  duration  of  the  tenancy  was  not 
specified,  the  Court  could  not  introduce  it, 
because,  that  would  be  to  add  a  term  by 
parol  to  a  written  agreement.  I  am  of  opi- 
nion, that  the  memorandum,  taken  in  con- 
nexion with  the  facts  of  the  case,  does  itself 
ascertain  the  duration  of  the  tenancy ;  but, 
if  not,  there  would  be  nothing  to  prevent  the 
plaintiff  proving  part  performance  from  using 
the  memorandum,  in  conjimction  with  other  - 
evidence,  to  prove  the  terms  of  the  agreement. 
The  last  question  was,  has  the  plaintiff 
sufficientiy  alleged  such  an  agreement,  as 
he  asks  by  the  prayer  of  his  bill  ?  There  are 
two  grounds  on  which  the  plaintifi^s  case  is 


good :  First,  the  bill  does  sufficientiy  allege  an 
agreement,  before  the  plaintiff's  expenditure 
of  his  money,  to  grant  a  lease  as  an  induce- 
ment to  do  the  improvements.  Secondly, 
there  is  sufficient  consideration  to  support 
the  agreement.  Neither  of  the  propositions 
is  alleged  with  precision,  but  the  whole 
tenor  of  the  bill  bears  out  the  construction. 
After  noticing  Frampton's  proposal  to  the 
plaintiff,  and  stating  the  arrangement  be- 
tween Frampton  and  the  plaintiff,  and  the 
suggestion  of  the  plaintiff,  that  Frampton 
should  purchase  the  meadow,  it  proceeds  as 
follows : — "  That  Frampton  assented  to  the 
suggestion  of  the  plaintiff,  and  inquired  of 
him,  whether  he  thought  it  likely  that  the 
owner  of  the  meadow  would  sell  it,  for,  if 
so,  he,  Frampton,  would  purchase  it,  and 
attach  it  to  tiie  premises ;  and  that  it  was 
then  arranged,  that  the  projected  alterations 
should  not  be  made  till  the  result,  was 
known,  because,  if  Frampton  became  the 
purchaser,  it  would  be  desirable  to  take  in 
part  of  the  meadow  as  a  garden,  and  that  the 
proposed  alterations  should  be  carried  into 
the  meadow."  What  sense  am  I  to  put  upon 
the  word  *^  attach"  ?  The  plaintiff  was  then 
in  possession  as  tenant  from  year  to  year. 
There  is  no  other  reasonable  interpretation 
of  the  word,  when  addressed  to  a  lessee  about 
to  lay  out  money,  except  that  the  two  should 
be  enjoyed  togetiier.  In  1834,  Frampton 
informed  the  plaintiff,  that  the  purchase  was 
completed,  and  he  treated  the  meadow  as 
part  of  the  premises  to  be  occupied  by  the 
plaintiff.  The  bill  suggested,  that  the  alter- 
ations would  not  have  been  made,  except  it 
had  been  intended  that  the  meadow  should 
be  united  to  the  house,  and  enjoyed  by  the 
plaintiff  for  the  residue  of  the  term  in  his 
lease;  and  it  was  agreed  between  them, 
that  the  repairs  should  be  done  in  such  a 
comprehensive  and  substantial  manner,  as 
that  the  same  might  be  perman^ntiy  bene- 
ficial to  Frampton.  These  and  other  pas- 
sages in  the  bill  are  sufficient  to  shew,  that 
the  agreement  was  sufficientiy  alleged,  and 
that  there  was  a  sufficient  consideration  for 
the  memorandum.  In  the  course  of  the  argu- 
ment, the  correspondence  between  Frampton 
and  the  plaintiff  was  much  commented  upon. 
It  is  enough  to  say,  that  it  nowhere  contra- 
dicts the  agreement  alleged.  It  is  impor- 
tant principally  in  shewing,  that  it  was  on 
Frampton's  invitation,   that    the    plaintiff 
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expended  his  money  on  the  premises.  I 
thmk  the  plaintiff  is  entitled  to  a  decree 
according  to  the  prayer  of  the  hill ;  and,  if 
the  defendant  requires  it,  there  must  he  a 
decree  that  the  plaintiff  executed  a  lease, 
the  terms  to  he  settled  hy  the  Master.  Costs 
reserved,  with  liherty  to  either  party  to  apply. 


Bruce,  V.C, 
Dec.  10. 


} 


SILLICK  V,  BOOTH. 


Presumption  of  Death — Issue, 

A,  and  B.  sailed  from  Demerara  on  the 
\9th  of  December  1827,  and  after  that  day, 
neither  they  nor  their  ship  were  ever  seen  or 
heard  of: — Heldy  on  the  evidence  as  to  the 
prevalence  of  hurricanes  between  that  day 
and  the  \Qth  of  January ^  that  A.  and  B. 
must  be  presumed  to  have  died  before  the 
2Aih  of  January  1828. 

An  issue  to  try  the  question,  was,  under 
the  circumstances,  refused  by  the  Court. 

Richard  Harwood,  hy  his  will,  bequeathed 
legacies  to  his  two  sons,  James  and  Charles 
Harwood,  and  died  on  the  24th  of  January 
1828. 

A  hin  was  filed  for  the  administration  of 
the  assets  of  the  testator ;  and  by  the  decree 
it  was,  among  other  things,  referred  to  the 
Master  to  inquire  whether  the  legatees, 
James  and  Charles,  had  survived  their  father, 
with  reference  to  the  lapse  of  the  legacies 
bequeathed  to  them.  The  Master,  upon  the 
ev^ence  before  him,  the  effect  of  which  is 
here  given,  found,  that  James  and  Charles 
had  survived  their  father.  Exceptions  were 
taken  to  the  Master's  report  on  this  point. 

James  and  Charles  Harwood  sailed  from 
Demerara  on  the  19th  of  December  1827, 
in  a  brig  of  235  tons,  called  the  Thames,  a 
new  vessel,  seaworthy,  and  of  good  capacity 
for  sailing.  One  of  the  witnesses  received 
a  letter  from  Dominica,  stating  that  the 
Thames  had  touched  there  on  ^e  24th  of 
December.  From  that  time,  neither  ship 
nor  crew  had  ever  been  seen  or  heard  of. 

Mr.  Robertson,  a  witness  of  twenty  years* 
experience  in  those  seas,  deposed,  that  though 
the  average  passage  from  Demerara  to  Eng- 
land was  sixty-two  days,  many  passages 
were  much  longer;  and  that  the  earliest 
Nbw  Seeibs,  XI.^Chanc. 


period  at  which  a  ship  could  be  presumed 
to  be  lost  was  four  months.  He  had  liimself 
sailed  from  Demerara  on  the  19th  of  January, 
and  he  had  spoken  to  a  captain  who  had 
sailed  the  day  after  the  departure  of  the 
Thames,  and  other  captains  who  had  sailed 
in  December  and  January.  He  stated,  that 
he  thought  it  probable,  from  what  he  knew 
of  his  own  and  the  other  passages  about 
that  time,  that  the  Thames  had  calms  and 
fine  weather  for  the  first  six  weeks,  and 
afler  that  time,  very  severe  and  boisterous 
weather,  in  which  she  had  foundered.  The 
passages  about  that  time  occupied  ninety 
days  and  upwards.  For  these  reasons,  he 
believed  that  the  vessel  had  not  perished 
until  after  six  weeks  from  leaving  Demerara, 
that  is,  after  the  24th  of  January,  the  day  of 
the  death  of  the  testator. 

Mr.  Danson,  a  witness  also  of  great  expe- 
rience, stated,  that  the  seas  between  the 
Bermudas  and  Jamaica  were  liable  to  sudden 
and  violent  storms  between  the  1st  of 
August  and  the  10th  of  January,  which 
period  is  called  by  the  sailors  the  hurricane 
months ;  and  that  premiums  demanded  for 
insuring  vessels  sailing  between  England 
and  the  West  Indies  during  that  period  are 
double  the  amount  required  at  other  parts 
of  the  year.  He  also  stated,  that  ships 
sailing  about  the  same  time  from  the  West 
Indies  to  England  might  encounter  very 
different  weather,  according  to  the  track  they 
took  and  their  rates  of  sailing ;  and  that  one 
ship  might  be  subject  to  the  influence  of  a 
hurricane  which  another  ship  sailing  near  it 
would  escape.  He  was  of  opinion  that  the 
Thames  was  lost  early  in  January. 

Mr,  Swanston  and  Mr.  Purvis,  for  the 
exceptions. 

Mr,  C.  P.  Cooper  and  Mr.  Hare,  for  the 
report. 

The  following  cases  were  cited — 

Webster  v.  Birchmore,  13  Ves.  362 ; 
Wilson  V.  Hodges,  2  East,  312 ; 
Watson  V.  King,  1  Stark.  N.P.C.  121  ; 
The  King  v.  the  Inhabitants  of  Twyning, 

2B.  &Ald.386; 
The  King  v.  the  Inhabitants  of  Har- 

borne,  2  Ad.  &  El.  540 ;  s.  c.  4  Law  J. 

Rep.  (n.8.)K.B.  83; 
Doe  d.  Knight  y.  Nepean,  6  B.  &  Ad.  86 ; 

s.  c.  2  Law  J.  Rep.  (n.s.)  K.B.  150  ; 
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Nepean  v.  Doe  d.  Knight,  2  Mee.  & 
Wels.  894;  s.  c.  7  Law  J.  Rep.  (n.s.) 
Exch.  335  ; 
as  to  the  presumption  of  death. 

Mason  v.  MasoUy  1  Mer.  308, 
was  cited  as  to  the  right  of  the  parties  to 
have  the  question  sent  to  a  jury. 

Knight  Bruce,  V.C. — A  court  of  equity 
may,  if,  in  the  exercise  of  its  discretion,  it 
shflJl  so  think  fit,  call  in  the  assistance  of  a 
jury,  hut  it  is  not  bound  to  do  so.  That 
the  property  is  small ;  that  much  time  and 
money  have  already  been  spent  in  the  inves- 
tigation of  the  matter ;  that  if  this  Court 
decide  on  the  matter  of  fact,  the  Lord 
Chancellor  will  probably  not  send  it  to  a 
jury,  so  that  this  expression  of  opinion  by 
myself  may  enable  parties  dissatisfied  with 
it  to  have  the  opinion  of  the  Lord  Chan- 
cellor :  these  reasons  induce  me  not  to  refirain 
firom  expressing  and  acting  on  the  opinion 
I  have  formed  on  this  case.  There  is  no 
occasion  to  consider  here,  as  in  many  of  the 
cases  cited,  which  is  the  negative  and  which 
the  affirmative  proposition.  The  Court  has 
to  be  satisfied  diat,  under  the  circumstances 
before  it,  the  assets  of  the  testator  are  rightly 
distributed.  The  two  brothers,  who  were 
seafaring  men,  sailed,  in  a  brig  of  235  tons, 
firom  Demerara,  on  the  19th  of  December 
1828.  There  is  evidence,  which  is  not 
strictly  legal,  that  the  ship  was  'seen  at 
Dominica  on  the  24th  of  December.  My 
view  is  the  same,  whether  this  evidence  be 
admitted  or  not.  Subject  to  the  question 
whether  she  was  seen  on  or  about  that  day, 
the  ship  was  not  seen  or  heard  of  after  the 
19  th  of  December.  There  is  no  doubt  that 
the  brothers  would  now  be  presumed  to  be 
dead;  but  the  question  is,  whether  they 
could  be  presumed  to  have  died  before  the 
24th  of  January.  Considering  the  local 
nature  of  hurricanes,  that  they  are  limited 
in  space  in  those  seas,  it  is  quite  consistent 
with  Mr.  Robertson's  evidence,  that  the 
Thames  may  have  had  stormy  weather  be- 
fore the  10th  of  January.  Danson's  evidence 
is  specific  as  to  this  point.  He  says,  that 
the  period  between  the  1st  of  August  and 
the  10th  of  January  is  called  the  hurricane 
months,  in  consequence  of  the  greater  pre- 
valence of  violent  storms;  and  that,  in 
consequence  of  that  prevalence,  higher  pre- 
miums of  insurance  are  demanded  for  ships 


exposed  in  those  seas  during  that  time ;  and 
that  it  is  probable  that  the  ship  was  lost  on 
or  before  the  early  part  of  January.  That 
is  also  my  opinion.  I  have  no  hesitation  in 
saying,  that  the  probability,  and  therefore 
the  presumption,  is,  that  they  were  lost  be- 
fore the  24th  of  January.  It  is  not  neces- 
sary for  me  to  express  any  opinion  as  to 
what  the  Court  would  do,  where  there  were 
no  circumstances  of  health,  risk,  or  danger 
as  ingredients  in  a  case — as,  where  a  healthy 
man  is  seen  in  a  particular  place  at  a  parti- 
cular day,  and  firom  that  time  has  never  been 
seen  or  heard  of,  at  what  time  his  death  would 
be  presumed  to  take  place.  There  was  no 
decision  on  this  point  in  The  King  v.  the 
Inhabitants  of  Harborne,  nor  is  my  opinion 
in  this  case  any  decision.  In  my  view,  the 
brothers  are  presumed  to  have  died  before 
the  24th  of  January;  and  therefore,  the 
exceptions  must  be  allowed. 

Exceptions  aUowed. 


K.Bruce,  V.C.I 
Dec.  9, 10.    J 


OSBORNE  V.  HARVEY. 


Specific  Performance — Acts  of  Ownership 
— Payment  of  Purchase-money  into  Court. 

A  purchaser  of  a  field  entered  into  posses^ 
sion  under  the  contract,  and  filled  up  a  pond, 
and  cut  down  and  stubbed  up  an  osier  bed : — 
Heldf  that  these  acts  did  not  amount  to  a 
waiver  of  titlcy  but  that  the  purchaser  would 
not  be  allowed  the  usual  reference  for  title^ 
unless  he  paid  the  purchase^moneg^  and  all 
interest  accrued  due  on  it,  into  court  unthin 
three  weeks. 

The  defendant  was  the  purchaser  of  a 
piece  of  land  of  about  four  acres,  at  a  sale 
by  auction,  on  the  7th  of  June  1 837*  By 
the  terms  of  the  contract,  the  purchaser  was 
to  be  let  into  possession  on  the  11th  of 
October  following,  and  the  purchase  to  be 
completed  on  the  7th  of  January  1838,  and 
interest  to  be  paid  on  the  purchase-money 
firom  the  11th  of  October  until  the  comple- 
tion of  the  purchase. 

The  defendant  took  possesion  of  the  land 
under  the  contract  on  the  11th  of  October, 
and  between  that  time  and  Christmas  in  the 
same  year  fiUed  up  a  pond,  and  cut  down 
and  stubbed  up  an  osier  bed  of  about  eight 
perches  in  extent. 
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The  parties  not  agreeing  about  the  title, 
the  bill  was  filed  in  the  year  1838,  for  the 
purpose  of  compelling  the  defendant  to 
complete  his  purchase.  The  cause  now 
came  on  to  be  heard. 

Mr.  James  RusaeU  and  Mr.  Greene^  for 
the  plaintiff,  insisted,  that  the  defendant,  by 
the  acts  aboye  stated,  which  were  not  ac- 
cording to  the  usual  course  of  husbandry  of 
the  country,  and  the  ordinary  occupation 
and  tillage,  had  waived  all  objections  to  the 
title,  and  claimed  a  decree  m  his  favour 
without  a  reference  for  title.  They  cited 
The  Mar^avine  of  Anspaeh  v.  Ntfel  (1). 

Mr,  Walker^  for  the  defendant,  was  not 
caDedon. 

Knight  Bruce,  V.C.  did  not  think  the 
case  cited  went  to  the  extent  of  the  propo- 
sition stated  for  the  plaintiff.  He  du«cted 
the  usual  reference  for  title ;  upon  condition, 
however,  that  the  defendant  paid  the  pur- 
chase-money, and  all  interest  due  thereon, 
into  court  before  Christmas. 


4,5.) 


ATTORNEY  GENERAL 
BOSANQUET. 


L.C. 

June  : 
July ' 

Charity  —  Relator  —  Information — Free 
School — Master — Interference  of  the  Court 
— Costs. 

Towards  the  latter  end  of  the  17 th  cen- 
tury, a  free  school,  for  teaching  therein  the 
poor  children  of  the  parish  of  B,  to  read  and 
write  English,  with  a  dweUing-house  and 
premises  attached,  for  the  use  of  the  master  of 
the  school,  was  established  in  the  parish  of  B, 
and  a  salary  of  201.  was  made  payable  to 
the  master  out  of  the  donor* s  lands.  The 
present  schoolmaster  was  appointed  in  1801, 
and  had  expended  a  large  sum  of  money  in 
enlarging  Ae  dwelling-house,  in  which  he 
received  and  instructed  boarders ;  and  pre- 
viously  to  1835,  the  number  of  poor  children 
of  the  parish,  who  received  instruction  from 
the  master,  averaged  from  six  to  twelve  only. 
In  1835  the  master  was,  by  a  temporary 
arrangement  between  himself  and  the  prin- 
cipal parishioners,  allowed  to  retain  the  free 
school  and  dwelling-house  and  premises,  for 
his  own  use  and  for  the  use  of  his  boarders; 

(1)  1  M«d.  810«  815. 


and  the  poor  children  of  the  parish,  in  num- 
ber between  forty  and  fifty,  were,  with  the 
approbation  of  the  schoolmaster,  thencefor- 
ward instructed  in  the  chapel-room  of  certain 
alms-houses,  situate  in  the  parish  of  B,  in- 
stead of  the  room  used  for  instruction  in  the 
school-house  (the  chapel-room  being  of  more 
convenient  size  than  the  school-room  J ;  and, 
at  the  same  time,  another  person,  by  agree- 
ment between  the  schoolmaster  and  the  prin- 
cipal proprietor  of  the  lands  within  the 
parish  ofB.  (who  had,  in  divers  ways,  greatly 
benefited  the  charity  by  his  expenditure), 
was  appointed  to  instruct  the  poor  children  ; 
such  person  receiving  the  annual  salary  of 
20/.,  previously  payable  to  the  schoolmaster. 
The  20/.  a  year  was  the  only  fund  arising 
from  the  charity,  and  the  arrangement  entered 
into  between  the  schoolmaster  and  the  princi- 
pal proprietor  of  the  lands  within  the  parish 
ofB,  was  beneficial  to  the  charity.  An  infor- 
mation having  been  filed  against  those  two 
persons,  containing  strong  expressions  of  ill 
spirit  towards  them,  and  which  could  not 
have  had  in  view  the  benefit  of  the  charity, 
the  same  was  dismissed  with  costs. 

In  charity  cases,  the  Court  wiU  withhold 
its  interference  in  the  execution  of  the  trusts 
thereof,  where  such  would  be  otherwise  than 
beneficial  to  the  charities ;  and  such  a  course 
**  9f  g^cat  importance  in  deterring  persons 
from  bringing  cases  forward,  which  cannot 
by  any  possibility  have  in  view  the  benefit  of 
the  charities. 

Although  the  Court  holds  a  strict  hand 
over  charity  trusts,  to  prevent  their  being  the 
subjects  of  abuse,  it  is  still  its  first  duty  to 
take  care  that  in  carrying  out  that  principle, 
injury  is  not  occasioned  to  the  objects  of  the 
charity. 

If,  however,  in  the  case  of  a  charity 
information,  the  relator  has  acted  in  error, 
and  supposed  that  he  was  doing  his  duty  as 
an  individual,  by  coming  forward  to  protect 
the  poor  objects  of  the  charity,  the  Court  will 
be  unwilling  to  deter  others  from  bringing 
proper  cases  before  the  Court,  by  subjecting 
the  relator  to  the  costs  of  the  proceedings. 

Secus,  where  the  relator  has  filed  an  in- 
formation for  the  purpose  of  gratifying  an 
ill  spirit  towards  those  who  are  made  defen- 
dants thereto. 

In  October  1827,  an  information  was  filed 
at  the  relation  of  Thomas  F.  Paris  Fenner, 
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against  George  Jacob  Bosanquet  and  Francis 
Hill,  as  defendants  thereto,  which  prayed  a 
reference  to  the  Master  to  approve  of  a 
scheme  for  the  future  regulation  and  govern- 
ment of  the  &ee  school,  and  the  affairs  and 
concerns  of  the  charity,  the  subject  of  the 
information ;  the  removal  of  Francis  Hill, 
as  master  of  the  free  school,  and  the  appoint- 
ment of  a  new  master  in  his  place ;  that  the 
defendant  Bosanquet  might  be  decreed  to 
do  all  necessary  acts  for  the  purpose  of  re- 
storing the  free  school  to  the  school-house 
and  premises  originally  used  and  appro- 
priated for  the  same ;  and  that  he  might  be 
restrained  from  permitting  or  allowing  the 
objects  of  the  charity  to  be  instructed  at 
any  other  place  than  at  the  school-house 
and  premises  so  originally  appropriated  for 
that  purpose ;  and  also  from  interfering  in 
any  manner  in  the  appointment  of  a  master 
of  the  free  school,  in  the  place  of  the  defen- 
dant Francis  Hill,  or  in  the  regulation  or 
government  of  the  said  school,  or  the  affairs 
or  concerns  thereof. 

The  following  were  the  facts  of  the  case : — 
Sir  Richard  Lucy,  Bart.,  by  his  will,  in  the 
year  1667,  "  gave  20/.  a  year  for  ever,  out 
of  certain  of  his  manors,  to  be  employed  for 
the  erecting  and  maintaining  of  a  free  school 
in  Broxboume,  in  the  county  of  Hertford, 
for  teaching  the  poor  children  of  Broxboume 
'  to  read  and  write  English ;'  the  said 
school  to  be  ordered  in  such  manner  as  he 
had  directed  to  his  brother  Francis  Lucy, 
whom  he  appointed  to  nominate  the  school- 
master, and  after  his  death  his  son-in-law. 
Sir  John  Monson,  and  his  heirs,  so  long  as 
they  should  be  owners  of  Broxboume  House, 
but  in  case  Sir  John  Monson  or  his  heirs 
should  sell  the  same,  then  by  his  (the  said 
Sir  John  Lucy*s)  heirs ;"  and  by  the  will  a 
power  was  given  to  distrain  for  the  yearly 
sum  of  20Z.,  whenever  the  same  should  be 
in  arrear.  Sir  John  Lucy  died  shortly 
after  the  date  of  his  will,  whereupon  a  dwell- 
ing-house and  a  school-room,  capable  of 
accommodating  about  thirty  children,  were 
bmlt  by  the  direction  of  the  testator's  bro- 
ther, Francis  Lucy,  on  a  piece  of  freehold 
ground  belonging  to  Sir  John  Lucy's  estate  at 
Broxboume,  but  the  house  had  been  greatly 
enlarged  and  improved  within  the  last  thirty 
years.  From  the  time  of  the  establishment 
of  the  charity  to  about  the  year  1835,  the 
school-room  had  been  invariably  used  for 


the  instraction  of  poor  children  of  the  parish 
of  Broxboume,  as  directed  by  Sir  John 
Lucy's  will,  and  the  dwelling-house  was 
appropriated  for  the  residence  of  the  master 
of  the  school,  and  the  defendant  Francis 
HiU^  the  present  master  of  the  school,  was 
appointed  by  Lord  Monspn.  Broxboume 
House  and  estate,  which  comprised  about 
five-sixths  of  the  parish,  were  sold  by  John 
Lord  Monson  to  Jacob  Bosanquet  in  1789 ; 
and  on  his  death,  the  same  came  to  his  eldest 
son,  Geoi^e  Jacob  Bosanquet,  the  other 
defendant,  by  descent,  who  took  up  his  re- 
sidence in  the  parish  in  1830.  The  objects 
of  the  charitable  bequests  had,  for  a  long 
series  of  years,  been  considered  to  be  the 
male  children  of  poor  persons,  being  parish- 
ioners of  the  said  parish,  and  the  relator  had 
been  an  inhabitant  of  Broxboume  for  ten 
years  past,  and  was  the  owner  of  property 
in  that  parish.  From  the  year  1801,  when 
Francis  Hill  was  appointed  the  schoplmastery 
to  the  year  1835,  Uie  number  of  poor  chil- 
dren attending  the  school  averaged  from 
about  six  to  twelve ;  and  the  rent-charge  of 
20/.  had  of  late  years  been  generally  a  good 
deal  in  arrear.  In  addition  to  the  poor 
scholars,  the  master  had,  for  many  years 
past,  been  in  the  habit  of  receiving  at  the 
school  (as  his  predecessor,  Thomas  Hill, 
was  accustomed  to  do  before  him,)  other 
scholars  or  pupils  for  remuneration,  some  of 
whom  boarded  in  his  house;  but  since 
Easter,  1835,  no  poor  children  of  the  parish 
of  Broxboume  had  been  instmctedupon  the 
premises  appropriated  for  the  purpose  of  the 
free  school,  the  whole  of  those  premises 
having,  since  that  time,  been  exclusively 
used  by  the  master  for  the  reception  and 
instruction  of  his  private  scholars  and  pupils. 
The  defendant  Bosanquet  was  a  tmstee  of 
certain  alms  buildings,  situate  not  £eu:  from 
the  free-school  house,  and  containing  a  large 
room,  called  the  chapel-room,  which  was 
conveniently  adapted  for  the  purposes  of  a 
school,  and  had  been  before  used  for  a  Sun- 
day school,  and  also  used  occasionally  before 
as  a  day  school;  and  about  Easter,  1835, 
the  defendant  Bosanquet  gave  permission 
for  the  chapel-room  to  be  used  temporarily 
as  an  additional  school-room  for  the  pur- 
poses of  the  free  school,  and  proposed  to 
the  master,  Francis  HiU,  that  he  should 
appoint  an  additional  teacl^r  for  the  purpose 
of  educating  the  poor  free  scholars-  attending 
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the  chapel-room,  and  should  pay  the  20^., 
the  amouBt  of  his  salary,  to  such  additional 
teacher.  Such  proposal  having  been  assented 
to  by  Francis  HHI,  a  person  qualified  to 
discharge  the  duties  of  such  additional 
teacher  was  proposed  to  Francis  Hill  by  the 
said  defendant  Bosanquet,  for  his  approval, 
and  afterwards  approved  by  the  fbnner.  In 
consequence  of  Francis  Hill's  salary  being 
in  arrear  for  the  last  two  years,  the  expenses 
of  the  teacher  had  been  borne  and  paid  by 
the  defendant  Bosan^uet,  who  had  also,  at 
his  own  expense,  provided  books,  stationery, 
desks,  and  other  conveniences,  and  coals,  for 
the  purposes  of  the  school.  After  the  free 
school  was  removed  to  the  chapel-room, 
gratuitous  instruction  was  extended  to  the 
children,  generally  of  the  poorer  classes, 
living  in  Broxboume  and  its  neighbourhood. 
The  number  of  poor  children  latterly  in- 
structed at  the  chapel-room  amounted  to 
about  forty,  and  came  principally  from 
Broxboume  parish,  the  oth^s  being  the 
children  of  poor  inhabitants  of  Nazing  and 
Wormley,  adjoining  parishes.  The  defen- 
dant, Frauds  Hill,  had,  at  his  own  expense, 
laid  out  between  7001,  and  800^.  in  repair- 
ing the  said  free-school  house,  in  which  he 
resided,  the  same,  previously  to  such  repairs 
being  effected,  being  in  a  poor  and  dilapidated 
condition.  There  was, no  provision  for  the 
repairs  of  the  school-house  and  premises, 
nor  any  provision  for  the  support  of  the 
master  of  the  school,  beyond  ihe  school- 
house,  and  the  rent-charge  of  20Z. ;  and  the 
school,  at  no  former  period,  had  been  more 
efficiently  conducted  than  at  the  time  of  filing 
the  information,  and  the  poor  of  the  neigh- 
bourhood had  never  before  had  such  oppor- 
tunities of  receiving  instruction. 

The  information  contained  charges  of  con- 
cert between  the  defendants,  to  support  and 
defend  the  abuses  alleged  therein,  and  a 
charge  that  Francis  Hill  was  acting  entirely 
under  the  advice  and  direction  of  the  other 
defendant  and  his  solicitor,  and  was  indem- 
nified by  the  other  defendant,  with  respect' 
to  all  the  matters  complained  of,  and  relating 
to  the  charity. 

A  letter,  dated  the  18th  of  March  1836, 
and  written  and  sent  by  the  relator  about 
that  time  to  the  defendant  Bosanquet,  was 
given  in  evidence,  and  contained  intemperate 
language  and  charges  against  the  defendant 
of  base  misconduct  on  his  part  in  the  pro- 


ceedings to  which  he  had  been  a  party,  and 
by  means  whereof  the  poor  children  were 
instructed  at  the  chapel-room  instead  of  the 
school-room,  and  the  master  had  been  allow- 
ed to  retain  the  use  of  the  school-house  for 
his  boarders  and  private  scholars. 

Mr.  Treshve  and  Mr.  Metcalfe  appeared 
in  support  of  the  information. 

Mr.  Knight  Bruce,  Mr.  J.  Wigram,  and 
Mr.  Loftu8  Wigraviy  for  the  defendants. 

The  following  cases  were  cited : — 

The  Attorney  General  y.  Hartley,  2  Jac. 

&  Walk.  383. 
In  re  BerkhampstecLd  School,  2  Yes.  & 

Bea.  134. 
The  Attorney  General  y.  Clarendon,  17 

Ves.491. 
The  Attorney  General  v.   Smythies,  2 

Myl.  &  Cr.  135  ;  s.  c.  5  Law  J.  Rep. 

(n.s.)  Chanc.  247. 

The  Lord  Chancellor. — On  a  former 
day  I  disposed  of  the  case,  so  fai  as  relates 
to  the  defendant  George  Jacob  Bosanquet ; 
and  again,  on  looking  over  the  pleadings 
and  the  evidence,  I  ^ink  it  is  one  of  the 
most  extravagant  cases  I  ever  saw  brought 
against  any  individual.  It  appears,  that 
when  Mr.  Bosanquet  came  into  the  parish, 
he  found  this  charity  existing  there;  but 
he  certainly  found  the  poor  people  deriving 
very  little  benefit  from  it.  It  appears,  that 
the  master,  who  received  201.  a  year  for 
instructing  the  poor  children  in  reading  and 
writing,  to  a  certain  extent  performed  that 
duty.  He  lived  in  the  house  appropriated 
to  that  purpose,  and  he  received  certain 
pupils ;  but  it  appears,  that  the  number  of 
poor  children  averaged,  I  think,  from  six  to 
ten,  or  from  six  to  twelve.  Very  little 
advantage,  therefore,  was  derived  by  the 
poor  people  of  that  parish.  Mr.  Bosanquet, 
in  the  first  instance,  was  naturally  anxious, 
living  in  a  parish  of  so  large  a  proportion 
of  which  he  was  the  proprietor,  to  extend 
to  the  poor  people  the  benefits  of  instruction. 
He  had  to  contend  with  a  master  in  posses- 
sion of  the  house,  over  whom  he  had  no 
controul,  and  who  was  certainly  very  inade- 
quately performing  his  duty  to  the  poor  of 
tiie  pari^ ;  and  it  appears,  that  he  did  that 
whidi,  in  the  result,  has  turned  out  to  be 
highly  beneficial  to  the  parish.  It  appears, 
that  he,  very  probably  by  his  interference, 
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induced  die  master  to  give  up  fail  20L  a 
year,  and  removed  the  school  to  another 
place,  called  the  chapel-room,  which  waa  the 
place  where  it  waa  carried  on  at  the  time 
the  original  information  was  filed,  because 
it  was  found  that  the  room  in  the  school- 
house  was  not  adequate  to  recdve  the 
number  of  children  that  were  sent  to  the 
school,  and  that  a  lai^r  place  was  required. 
Another  person  was  appointed  to  instruct 
the  children,  against  whom  this  information 
rather  attempts  to  raise  the  inference,  than 
alleges  or  proves,  that  he  is  incompetent  for 
the  office  to  which  he  has  been  iq>pointed — 
not  alleging,  and  certainly  wA  proving,  that 
the  party  is  incompetent  to  perform  those 
dutiesy  but  wishing  the  &ct  to  be  inferred 
from  the  allegation  contained  in  the  infor- 
mation,  that  be  has  been  a  day  labourer. 
Now,  if  the  party  be  conqpetent,  the  circum- 
stance of  his  not  having  had  the  benefit  of  a 
better  education,  and  of  his  having  been 
employed  in  the  laborious  duties  of  a  day 
labourer,  only  adds  to  the  merit  of  the  indi« 
vidual,  who,  with  all  these  disadvantages,^ 
has  qualified  himself  £ot  the  office  he  fills. 
There  is  no  proof  that  he  is  not  qualified ; 
and  I  think  the  presumption  is  that  he  is 
perfectly  well  qualified,  because  the  relator 
has  entirely  abstained  fifom  addiix^ing  any 
.  evidence  that  he  is  not.  I  must,  therefore, 
assume,  that  that  part  of  the  case  entirely 
&ils ;  for  I  do  not  understand  that  any 
evidence  is  given  disputing  the  qualification 
of  Mr.  French,  who  is  instructing  the  poor 
children. 

Then  the  case  stands  thus:  that  Mr. 
Bosanquet  appoints  a  master,  or  causes  a 
master  to  be  appointed,  whom  I  must 
assume  to  be  qualified;  and  beyond  all 
doubt  this  is  done  through  the  instrumen- 
tality of  Mr.  Bosanquet,  who  is  not  in  a 
situation  to  make  the  appointment,  not  being 
connected  with  the  charity,  and  therefore  it 
is  done  only  for  the  benefit  of  the  parish.  It 
is  entirely  gratuitous,  and  only  to  be  attri- 
buted to  a  desire  to  promote  the  benefit  of 
the  poor  panshionecs.  He  first  of  all  ob- 
tains the  use  of  a  room  which  is  larger  than 
the  school-house,  and  that  being  obtained, 
he  provides  the  means  himself  of  fitting  up 
the  room  for  the  purpose  ofhaving  education 
carried  on.  The  result  of  which  is,  that  in 
that  parish,  instead  of  between  six  and  ten, 
the  average  number  of  free  scholars  pre- 


viously instructed,  there  are  now  between 
forty  and  fifty  children  deriving  the  benefit 
of  instruction.  And  in  addition  to  the  parish 
having  that  advanti^,  those  who  are  not  in 
the  situation  of  receiving  instructioift  as 
matter  of  charity,  have  ^e  advantage  of 
instruction,  in  such  a  form  as  they  ore 
willing  to  obtain  it  for  their  children  from 
the  master,  who  lives  in  the  house  belong- 
ing to  the  school.  The  result,  therefore,  to 
the  parish  is,  that  there  is  a  school  by  Mr. 
Hill,  giving  instruction  to  children  whose 
parents  are  in  a  situation  of  life  to  pay  for 
their  education,  and  forty  or  fifty  children 
have  the  benefit  of  firee  instruction,  through 
the  aid  and  instrumentality  <^  Mr.  Bosan- 
quet. And  this  relator  thinks  this  a  proper 
case,  or  rather,  (for  I  will  not  say  that  any 
one  can  think  it  a  proper  ease,)  he  files  an 
information,  from  me  banning  to  the  end 
charging  Mr.  Bosanquet  with  having  done 
this  for  views  personal  to  himself,  when, 
from  the  evidence,  it  spears  that  he  had 
not  any  object  in  view  but  the  benefit  of 
the  parish.  A  more  discredltaiUe  proceeding, 
as  &r  as  Mr.  Bosanquet  is  ooneemed,  I 
have  never  seen.  I  have  befcMre  said,  that 
upon  that  ground,  independently  of  the  want 
of  connexion  of  Mr.  Bosanquet  with  this 
charity,  this  information  must  be  dismissed, 
with  costs,  as  regards  that  gentieman. 

With  regard  to  Mr.  Hill,  I  have  had 
much  more  doubt,  because  it  is  impossible 
to  say  that  this  charity  has  been  adminis- 
tered, either  before  the  time  when  Mr. 
Bosanquet  lived  there,  or  since  that  time, 
in  a  way  which  is  creditable  to  Mr.  Hill, 
the  master.  Mr.  Hill,  having  received  the 
appointment,  (from  whatever  source  he  de- 
rived the  appointment,  is  not  now  a  matter 
of  inquiry,)  was  put  in  possession  of  the 
house  devoted  to  the  purposes  of  the  charity, 
and  he  had  20/.  a  year,  the  utmost  extent 
to  which  the  income  of  the  charity  could  be 
carried,  being  a  rent-charge  of  20/.  a  year, 
not  capable  of  being  increased.  Commenc- 
ing the  history  of  ti^s  charity  at  the  time  at 
which  tiie  evidence  begins,  no  doubt  the 
charity  was  all  but  lost  to  the  parish, — ^and- 
lost  to  the  parish  firom  a  cause  which,  in  my 
experience  in  this  court,  I  have  found  con- 
tinually operating  to  the  prejudice  of  these 
charities,  namely,  by  the  master  taking 
scholars  into  his  own  house,  which-has  the 
effect  of  giving  him  an   interest  almost 
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always  adyerse  to  the  interest  of  those  who 
are  entitled  to  the  henefit  of  the  charity  in 
the  shape  of  instruction.  That  has  fre- 
quently been  the  subject  of  observation  in 
this  place ;  and  I  do  think  it  is  unfortunate 
that  so  much  indulgence  has  been  shewn  to 
the  schoolmasters  who  are  found  in  that 
situation.  Undoubtedly,  great  indulgence 
has  been  shewn,  when  it  appears  that  from 
long  habit,  from  consent,  and  from  the  con- 
currence of  those  who  have  the  power  of 
administering  and  superintending  the  cha- 
rity, such  a  practice  had  been  permitted ; 
and  no  doubt  it  would  be  matter  of  hardship 
towards  any  individual,  at  once  to  alter  the 
establishment,  so  as  to  preclude  him  frt)m 
deriving  a  benefit  which  may  have  formed 
part  of  his  object  in  accepting  his  office, 
and  from  which  he  has  derived  the  means 
of  subsistence  during  the  time  he  has  been 
master,  more  paitioularly  when,  with  a 
view  to  carry  on  that  source  of  emolument 
to  himself  he  has  expended  a  considerable 
sum  of  money  in  the  improvement  of  the 
house,  which  he  could  not  be  expected  to 
have  done,  if  he  had  looked  forwitrd  to  a 
time  when  he  should  be  deprived  of  that 
benefit.  I  think,  in  the  Manchester  School 
ease,  I  had  occasion  to  consider  that  sub- 
ject; and  although  I  never  doubted  that 
great  injury  arose  to  the  charity  from  that 
state  of  things,  yet  looking  at  what  had  been 
done  by  my  predecessors,  I  did  not  feel 
myself  just&ed  in  putting  an  end  to  that 
liberty,  the  schoolmaster  having  expended 
a  considerable  sum  in  adapting  tibe  house  to 
that  mode  of  enjoying  the  appointment 
which  he  bad  received.  But  certamly  in  this 
case  the  charity  was  all  but  extinct.  When 
there  were  only  six  or  ten  children  out  of  a 
parish,  which  it  now  appears  will  produce 
forty  ox  fifty  such  individuals,  capable  of 
receiving  the  ben^t  of  the  charity,  it  can 
hardly  be  said  to  have  existed  for  any  bene- 
fidal  purpose.  Whether  it  commenced  with 
the  present  master,  does  not  appear ;  but  I 
find,  that  the  present  master  was  in  the 
habit  of  omfining  the  objects  of  the  charity 
to  those  who  were  legally  settled  under  the 
poor  law  in  the  parish.  He  might  as  well  have 
adopted  any  other  description  of  individuals  ' 
as  the  proper  objects  of  the  charity.  But  that 
might  not  have  been  his  own  rule :  he  might 
have  found  it  established  before  he  came  thore, 
but  it  is  undoubtedly  an  abuse,  and  calcu- 


lated to  deprive  the  parish  of  the  benefit  of 
the  charity,  whosoever  may  have  intro- 
duced it.  Under  these  circumstances,  the 
question  is,  what  shall  be  done  with  regard 
to  Mr.  Hill?  and  in  considering  that,  I  think 
it  is  my  duty  not  to  consider  what  is  the 
best  mode  of  executing  the  trusts  of  this 
charity,  but  in  what  way  the  parish  will  de- 
rive benefit  from  any  interference  on  the 
part  of  the  Court;  because,  although  it  is 
necessary  that  the  Court  should  hold  a  pretty 
strict  hand  over  trusts  of  this  description,  to 
prevent  their  being  the  subjects  of  abuse,  it 
is  the  first  duty  of  the  Court  to  take  care 
that,  in  carrying  out  that  principle,  injury  is 
not  done  to  those  who  are  the  objects  of 
this  charity. 

Now,  I  cannot  suggest  to  myself  any 
mode  in  which  this  Court  could  advantage- 
ously interfere,  under  the  circumstances,  so  as 
to  benefit  the  parish,  by  extending  the  objects 
of  this  charity.  Supposing  I  were  to  inter- 
fere, and  to  declare  that  the  master  was  to 
receive  these  free  scholars  at  his  house :  Tdo 
not  find  any  evidence  in  the  case  that  he 
has  refrised  to  do  so,  although  certainly  his 
interest  is  not  to  receive  free  scholars  at  his 
house.  Nor  do  I  believe  that  it  would  be 
advantageous  to  the  poor  children  to  go  to 
his  house,  where  they  would  have  to  go  to 
an  unwilling  master  (considering  that  the 
presence  of  tiiose  free  scholars  interferes  with 
the  other  pursuits  that  he  has),  instead  of 
going  to  a  school,  which  I  must  suppose  to 
be  a  well  established  and  a  well  conducted 
school,  where  the  free  sdiolars  are  regularly 
received  and  instructed ;  that  is  all  I  could 
declaier  I  could  only  declare,  that  such 
was  his  duty ;  but  he  says,  that  he  never  has 
refiised  to  receive  them,  but  a  system  has 
been  established  which  has  entirely  drawn 
the  poor  children,  desirous  of  instruction,,  to 
another  place  in  the  same  parish,  where  they 
receive  instruction.  Then,  I  find,  that  the 
whole  income  of  the  charity  is  applied  to 
purposes  of  education,  but  that  he  does  not 
perform  the  duty  himself.  The  personal 
superintendence,  of  which  Mr.  Hill  speaks, 
must,  I  think,  be  considered  as  of  very  littie 
value,  but  I  have  no  doubt,  that  the  super- 
intendence of  Mr.  Bosanquet  is  much  more 
valuable  to  the  poor  children.  Therefore, 
I  consider,  that  Mr.  HiU  is  in  possession  of 
the  school-house,  which  he  is  employing  for 
purposes  of  his  own ;  though,  undoubt^y, 
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the  result  has  been  beneficial  to  the  parish, 
as  tending  to  the  education  of  those  who 
do  not  wi£^  to  be  considered  as  objects  of 
eleemosynary  education.  Then  what  I  am 
asked  to  do,  I  cannot  accede  to,  without 
feeling  that  I  should  be  doing  injury  to  the 
parish.  I  think,  under  the  circumstances, 
the  course  which  the  Master  of  the  Rolls 
has  adopted,  in  the  cases  which  have  been 
referred  to,  is  very  wise  and  prudent,  and 
quite  consistent  with  the  duty  of  the  Court, 
tiiat  is,  to  withhold  its  interference,  where  it 
feels  that  its  interference  would  be  otherwise 
than  useM.  And  this  course  is  not  only 
beneficial  to  the  objects  of  the  charity  in  the 
particular  case,  but,  I  think,  it  is  of  great 
importance  in  deterring  persons  from  bring- 
ing these  cases  forward,  when  they  could 
not  by  possibility  have  the  benefit  of  the 
charity  in  view.  If  the  Court  feels  that  it 
cannot  now  interfere,  so  as  to  promote  the 
benefit  of  those  who  are  the  proper  objects  of 
the  charity,  it  must  have  been  at  least  equally 
ap{>arent  to  those  who,  being  familiar  with 
the  transactions  to  which  this  information 
relates,  must  have  had  to  consider  that  be- 
fore the  information  was  filed ;  and  I  can 
conceive  nothing  more  prejudicial  to  the  ob- 
jects of  these  charities,  than  to  hold  out  to 
those  who  may  wish  to  put  themselves  in 
the  situation  of  relators,  or  may  wish  to  have 
the  conduct  of  an  information,  that  if  they 
can  find  any  single  deviation  from  the  strict 
line  of  duty  prescribed  in  the  foundation, 
they  are  safe  in  bringing  it  before  the  Court, 
without  reference  to  the  benefit  which  the 
objects  of  the  charity  may  derive  from  the 
exercise  of  the  jurisdiction  of  this  Court. 
That  might  lead  to  a  question  with  regard 
to  the  costs  of  the  information,  as  far  as  re- 
gards the  defendant  Hill.  If^  from  looking 
at  the  pleadings  and  the  evidence,  and  taking 
as  correct  a  view  as  I  have  been  able,  of  the 
whole  transactions  from  the  commencement 
of  the  time  to  which  this  information  relates, 
I  could  satisfy  myself  that  the  relator  had 
acted  in  error — ^that  he  had  supposed  that  he 
was  doing  a  benefit  to  the  parish,  and  that 
he  thought  it  was  his  duty,  as  an  individual, 
to  come  forward  to  protect  the  poor  objects 
of  the  charity  for  their  benefit ;  then,  how- 
ever difficult  it  might  be  to  suppose  that 
any  man  should  come  to  such  a  conclusion, 
I  should  be  unwilling  to  deter  otiiers  from 
bringing  proper  cases  before  the  Court,  by 


subjecting  him  to  pay  the  costs  of  these 
proceedings.  But  when  I  see  that  from  the 
beginning  to  the  end,  he  could  not  possibly 
have  had  the  benefit  of  the  objects  of  the 
charity  in  view,  but  that  it  was  merely  the 
gratification  (and  the  very  language  of  the 
information  shews  that) — ^that  it  was  merely 
the  gratification  of  an  ill  spirit  towards  those 
who  are  made  the  defendants  in  this  infor- 
mation,— ^and  when  I  cannot  ascribe  the  filing 
of  this  information  to  any  object  tending  to 
the  benefit  of  those  who  are  the  objects  of  the 
charity,  but  to  the  gratification  of  private 
feeling,  I  think  it  is  the  duty  of  the  Court 
to  deter  other  parties  from  embarking  in 
such  a  speculation.  It  is  clear,  that  if  I 
were  to  give  the  costs  of  this  information,  it 
must  destroy  the  charity  for  years  to  come, 
for,  however  small  the  costs  of  the  informa- 
tion might  be  (the  costs  of  this  information 
cannot  be  small,) — ^but  however  small  the 
costs  of  the  information  might  be,  yet,  when 
they  are  to  be  paid  out  of  an  income  of  20/. 
a  year,  it  is  quite  clear  that  it  would  absorb 
tile  whole  income  of  the  charity  for  many 
years  to  come.  In  such  cases,  therefore,  it 
is  the  duty  of  the  party  to  apply  to  the 
Court  in  the  cheapest  way  he  can,  and 
that  only  in  a  case  where  it  is  clear  that 
there  is  to  be  some  benefit  derived  to  the 
objects  of  the  charity  by  the  interference  of 
the  Court.  In  the  present  case,  I  think,  it  is 
apparent  that  no  such  object  could  have  in- 
fluenced the  relator ;  and  I  think  it  is  my 
duty,  stating  what  I  have  stated,  with  refer- 
ence to  the  conduct  of  Mr.  Hill,  to  dismiss 
this  information,  with  costs,  as  against  both 
defendants.  But  I  do  not  wish  to  part  with 
this  case  without  the  reasons  for  the  course 
I  have  taken  appearing  upon  the  order  itself, 
that  it  may  not  hereafter  be  said,  that  upon 
this  case  being  brought  before  the  Court,  the 
Court  refrised  to  interfere,  and  sanctioned 
what  has  taken  place  in  this  parish.  I  pro- 
pose that  the  order  shall  be  pre£Etced  by  this 
statement : — "  It  appearing  that  the  whole 
of  the  202.  per  annum  has  been  paid  by  the 
defendant  Hill,  for  the  purposes  of  thb 
charity,  and  that  a  place  is  now  appropriated 
and  used  for  the  teaching  of  the  poor  chil- 
dren, the  objects  of  the  charity,  more  conve- 
nient than  the  school-house,  occupied  by 
the  defendant  Hill," — I  dismiss  the  informa- 
tion, with  costs. 
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LISTER  V,  BRADLEY. 


Legacy —  Vesting, 

A  legacy  given  to  A^  ^^  when  or  if*  he 
shall  attain  twenty-one,  with  a  direction  that 
U  should  he  immediately  separated  from  the 
general  estatCj  and  put  out  at  interest  in  the 
name  of  H ;  and  that,  till  A,  attained  that 
age,  the  interest  should  he  paid  to  B.  for  the 
support  and  education  of  Ay  is  a  vested 
legacy. 

It  is  a  question  of  intention,  A  direction 
for  an  immediate  separation  of  the  legacy 
from  the  general  estate,  a  strong  ground  of 
itself  for  holding  it  vested. 

The  petition  stated,  that  J.  Lister,  of 
Jamaica,  by  his  will,  dated  in  1821,  gave  to 
Catherine  Lister,  Eleanor  Lister,  Elizabeth 
Lister,  and  John  Lister,  his  reputed  children, 
by  one  Eleanor  Plunkett,  the  sum  of  1 ,000/. 
currency  each,  to  be  paid  to  them  **  when 
or  if"  they  should  attain  to  the  age  of 
twenty-one  years.  And  the  testator  directed 
that,  in  the  interim,  each  sum  of  1,000/. 
should  be  put  out  to  interest  on  separate 
deeds  in  the  name  or  in  trust  for  each  child 
entitled  thereto,  and  that  the  interest  should 
therein  be  made  payable  half-yearly  to  the 
said  Eleanor  Plimkett  for  their  support  and 
education,  till  each  child  should  respectively 
attain  the  age  of  twenty-one.  And  the  tes- 
tator, after  disposing  of  certain  lands,  houses, 
household  furniture,  &c.,  gave  all  and  sin- 
gular other  the  residue  of  his  property  what- 
soever, whether  real  or  personal,  to  be 
equaUy  divided,  share  and  share  alike,  to 
and  amongst  his  said  four  reputed  children, 
and  he  appointed  the  said  Eleanor  Plunkett, 
T.  Bradley  (the  defendant),  and  three  others, 
executrix  and  executors  of  his  will.  The 
testator  died  in  1822  ;  and  in  September  of 
the  same  year,  a  suit  was  instituted  for  the 
administration  of  his  estate.  By  a  decree 
in  that  suit  it  was  ordered,  that  the  share  of 
Catiieiine  Lister,  who  had  attained  her  age 
of  twenty-one  years,  should  be  paid  out  to 
her,  and  that  what  the  Master  found  due  for 
principal  and  interest  on  the  three  remaining 
legacies  of  1,000/.  each,  should  be  carried 
over  in  trust,  in  that  cause,  to  "  the  contin- 
gent legacy  account"  of  Eleanor,  Elizabeth, 
and  John  Lister ;  and  that  what  was  found 
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due  in  respect  of  the  residuary  estate  should 
be  carried  over  in  trust  in  the  cause  ^*  to  the 
residuary  account"  of  the  same  three  chil- 
dren. On  the  28th  of  January  1840,  John 
Lister  died  under  age ;  and  on  the  3rd  of 
July  1840,  letters  of  administration  to  the 
estate  of  John  Lister  were  granted  to  J; 
Maule,  Esq.,  as  administrator  on  behalf  of 
the  Crown. 

This  was  the  petition  of  the  Crown  admi- 
nistrator, and  it  prayed  that  the  sum  in 
court,  in  respect  of  the  1,000/.  legacy,  given 
to  John  Lister,  might  be  paid  out  to  the 
petitioner  as  such  administrator,  and  also 
the  one-fourth  part  or  share  of  the  said  John 
Lister,  in  the  residuary  estate  of  the  testator. 

Mr,  Wray,  for  the  petitioner. — ^There  is 
no  question  as  to  the  vesting  of  the  residuary 
legacy.  The  only  question  is  as  to  the 
legacy  of  the  1,000/.,  whether  the  addition 
of  the  words,  "  or  if,"  so  alters  the  effect  of 
"  when,"  as  to  make  it  a  contingent  legacy. 
It  is  contended,  that  the  words,  "or  if," 
mean  nothing  more  than  "  on  his  attaining," 
&c. 

Mr,  Temple,  contra. — The  gift  to  the 
child  is  limited  to  the  condition  of  his  attain- 
ing the  age  of  twenty-one  years.  The  fact 
of  the  testator  having  used  no  such  words 
in  the  residuary  clause  of  his  will,  shews 
that  he  meant  a  distinction  ;  the  word  "or" 
is  often  construed  "  and,"  if  by  such  a  way 
of  reading  the  instrument  you  can  arrive  at 
the  intention  of  the  testator.  Effect  must 
be  given  to  every  word  of  the  will  as  fiir  as 
possible;  but, except  you  read  "or"  as 
"and,"  what  explanation  can  be  given  to 
"if"?  If  the  interest  of  the  legacy  was 
given  in  this  instance  to  the  legatee,  there 
would  be  much  more  difficulty,  but  it  is 
given  to  the  mother  in  the  meantime. 
Besides,  the  Court  has  expressed  an  opinion 
by  ordering  it  to  be  carried  over  to  the 
"  contingent"  legacy  account  of  each.  The 
Crown  is  therefore  only  entitled  to  one- 
fourth  of  this  1,000/.  legacy,  and  to  one- 
fourth  of  the  residuary  estate. 

Mr.  Wray,  in  reply. — "Or"  has  never 
been  construed  "  and"  to  defeat  the  vesting 
of  a  legacy,  though  it  may  have  been  so 
construed  to  establish  it.  The  interest  was 
to  be  paid  to  the  mother,  but  for  the  main- 
tenance of  the  children.  There  is  nothing 
to  take  this  out  of  the  ordinary  cases  as  to 
vested  legacies. 
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COURT  OF  CHANCERY: 


Nov.  9. — WiGRAM,  V.C. — The  petitioner 
in  this  case  is  the  personal  representative 
of  John  Lister,  one  of  the  reputed  children, 
and  a  legatee  under  the  will  of  the  testator ; 
and  the  petition  asks,  that  the  sum  of  1,167/. 
SL  per  cent.  Bank  annuities,  standing  to  the 
credit  of  the  cause,  "  the  residuary  account," 
and  902/.  like  annuities,  standing  to  the 
credit  of  the  cause,  "  the  contingent  legacy 
account  of  the  inputs,"  and  certain  small 
sums  of  cash  arising  therefrom,  may  be 
transferred  to  tlie  petitioner.  The  first  sum 
represents  the  share  of  J.  Lister  in  the  resi- 
duary estate,  and  the  second  the  legacy  of 
1,000/.  currency.  The  right  of  the  peti- 
ti(mer  to  the  first  sum  is  not  disputed,  but 
his  right  to  the  other  sum  is  denied  by  the 
respondents,  who  represent  the  estate  of  the 
testator.  The  question  is,  whether  the 
1,000/.,  given  to  J.  Lister,  vested  in  him  at 
the  death  of  the  testator,  or  whether  it  was 
contingent  upon  his  attaining  the  age  of 
twenty-one  years.  If  it  was  a  vested  legacy, 
the  petitioner  is  entitled  to  it ;  if  contingent, 
it  belongs  to  the  estate  of  the  testator.  The 
will  gives  four  legacies  of  1,000/. — [His 
Honour  here  read  the  words  of  the  will  as  to 
these  four  legacies].  The  testator  after- 
wards gives  to  his  said  four  children  and 
their  heirs,  certain  houses  and  lands,  and 
adds  the  following  directions  as  to  these 
devises,  **  The  said  messuages  and  houses  to 
be  under  the  direction  of  the  said  Eleanor 
Plunkett,  for  tlie  benefit  of  my  four  children, 
till  they  attain  the  age  of  twenty-one  re- 
spectively." The  testator  then  gives  certain 
household  furniture  among  his  four  children, 
and  concludes  by  giving  all  other  his  resi- 
duary estate,  both  real  and  personal,  to  his 
four  children,  share  and  share  alike.  I 
thought  it  right  to  reserve  my  judgment,  not 
from  any  doubt,  but  because  it  was  stated 
at  the  bar,  that  when  this  case  was  before 
the  Vice  Chancellor  of  England,  his  Honour 
intimated  an  opinion  im&vourable  to  the 
vesting  of  the  legacy.  That  the  question 
now  before  me  was  not  then  judicially  under 
tlic  cognizance  of  the  Court,  is  clear.  The 
utmost  that  the  Court  could  then  do  was, 
not  to  prejudice  the  question ;  but  the  state- 
ment was  sufiScient  to  impose  on  me  the 
obligation  of  inquiry.  In  the  ai^ument  for 
tlie  respondents  it  was  said,  that  the  word 
•*  if**  imported  a  condition ;  that  the  interest 
of  the  legacy  was  not  given  to  the  legatees^ 


but  to  the  mother  ;  and  lastly,  it  was  said, 
that  the  circumstance  that  the  other  bequests 
to  the  four  children  were  given  in  a  different 
form,  furnished  a  strong  ground  for  inferring 
a  different  intention.  This  is  a  vested 
legacy.  A  legacy  to  A.  "  at"  twenty-one, 
or  "  when"  he  attains  twenty-one,  is  not 
vested — 1  Rop.  on  Leg,  489,  3rd  edit.  A 
legacy  to  A,  to  be  paid  to  her  as  soon  as 
she  shall  attain  twenty-one,  and  in  case  she 
lives  to  attain  that  age,  and  not  otherwise, 
is  not  vested — Knight  v.  Cameron  (1).  The 
word  "  when,"  in  a  will,  alone  and  unquali- 
fied, is  conditional — Hanson  y,  Graham(2). 
In  each  of  these  cases  a  strict  construction 
of  the  words  will  yield  to  the  intention. 
Having  this  distinction  in  mind,  I  should 
be  sorry  to  have  to  decide  this  case  upon 
the  critical  meaning  of  the  words,  for  it  is 
clear  that  the  words  will  receive  a  different 
construction  where  the  context  requires  it. 
Upon  the  authority  of  Hanson  v.  Graham 
and  Branstrom  v.  Wilkinson  (3),  I  am  bound 
to  hold,  that  it  is  a  gift  of  the  whole  interest 
for  the  use  of  the  legatees,  even  if  the  gift 
and  the  directions  to  pay  were  not  separate 
from  each  other ;  and  independent  of  the 
consideration  that  the  testator  directed  the 
four  legacies  to  be  separated  from  his  general 
estate,  and  put  out  on  separate  deeds ;  this 
of  itself  is  sufficient  to  fix  the  construction 
of  the  words  **  when  or  if,"  that  they  were 
not  used  for  the  purpose  of  making  the  in- 
terest contingent.  Legacies  to  be  separated 
from  the  general  estate  instanter,  stand  in  a 
different  predicament  from  legacies  to  be 
separated  at  some  friture  time.  This  argu- 
ment was  used  by  me  before,  and  approved 
of  by   Lord   Cottenham,    in    Sanders  v. 

B (4).     The  language' of  the   Court 

in  Vawdry  v.  Geddes  (5)  is  to  the  same  effect. 
The  circumstances  of  the  houses  and  lands 
being  given  to  the  four  as  a  clearly  vested 
interest,  and  that  these,  like  the  four  lega- 
cies, were  placed  under  the  direction  of  the 
mother,  fortifies  my  conclusion.  The  dif- 
ference in  the  form  of  the  gift  of  the  residue 
does  not  alter  my  opinion.  The  reason  of 
that  was,  to  limit  the  amount  to  be  subject 

(1)  14Ve8.389. 

(2)  6  Ibid.  239. 
(8)  7  Ibid.  421. 

(4)  Not  yet  reported. 

(5)  1  RusB.  &  Myl.  203;  8.C.  8  Law  J.  Rep. 
Cbanc.  63. 
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to  the  mother's  controul.  The  order  must 
be  made  according  to  the  prayer  of  the 
petition,  which,  however,  must  be  amended, 
by  setting  out  the  will  at  greater  lengtli.    * 


} 


BAXTER  r.  PITCHER. 


v.c. 

July  14. 

Practice. — Pauper-^Notice  of  Motion — 
Clerk  in  Court. 

A  notice  of  motion  by  a  pauper  must  be 
signed  by  his  clerk  in  court.  See  contra,  a 
case  in  2  Keen,  663. 

Mr.  Glasse  moved,  upon  a  notice  of  mo- 
tion by  a  pauper,  which  had  not  been  signed 
by  his  derk  in  court. 

Mr.  K.  Bruce  objected,  and  said  he  had 
always  understood,  Uiat  a  notice  of  motion 
by  a  pauper,  must  be  signed  by  the  clerk  in 
court;  there  was  a  case  decided  by  Lord  El- 
don,  Gardiner  v. ( 1 ),  expressly  deciding 

that;  but  when  he  looked  at  his  copy  of 
Vesey,  to  his  astonishment,  he  found  a  note 
of  a  case  at  the  Rolls,  where  the  Master  of 
the  RoUs  appeared  directly  to  have  overruled 
Lord  Eldon's  decision,  and  held  that  it  was 
competent  for  a  pauper  to  give  notice  of 
motion  in  person — Perry  v.  Walker  (2). 
In  that  case,  the  Master  of  the  Rolls  said, 
that  he  had  inquired  into  the  practice,  and 
found  it  was  not  considered  by  the  officers 
of  the  court  essential,  that  the  notice  of 
motion  of  a  pauper  should  be  signed  by  his 
clerk  in  court ;  and  considering  the  under- 
stood practice,  and  that  what  had  Mien 
from  Lord  Eldon  had  never  been  made  the 
subject  of  a  general  order,  the  plaintiff  was 
entitled  to  be  heard  on  the  notice  of  motion 
which  had  not  been  so  signed. 

The  Vice  Chancellor. — In  those  cases 
before  Lord  Eldon  and  the  Master  of  the 
Rolls,  they  both  seem  to  have  agreed  that 
the  practice  was  different  from  what  they 
ordered,  but  that  the  circumstances  war- 
ranted a  departure  from  it.  That  was  prob- 
ably what  was  meant  at  the  Rolls;  and 
where  I  find  both*  Judges  stating  that  in 

(1)  17  Vcs.  387. 

(2)  2  Keen,  663  j  8.  c.  7  Lavr  J.  Rep.  (n.s.) 
Chanc  215. 


future  the  practice  must  be  considered  so 
and  so,  I  think  I  am  bound  not  by  what  they 
did,  but  by  what  they  both  acknowledged 
ought  to  be  done.  A  person  has,  otherwise, 
no  protection  against  a  pauper.  I  have 
often  had  occasion  to  see  that  what  is  called 
protection  to  a  pauper,  is  nothing  more  than 
arming  liim  witli  power  to  tyrannize  over  the 
rest  of  mankind.  In  that  case  in  Vesey^ 
the  objection  was,  that  the  motion  had  not 
been  signed  by  the  solicitor ^  so  I  apprehend 
it  was  signed  by  the  clerk  in  court.  Lord 
Eldon  takes  occasion  to  say,  *'  I  apprehend 
the  rule  as  to  assigning  counsel  and  a  clerk 
in  court  to  a  pauper,  is  more  ancient  than 
the  establifdiment  of  solicitors  in  this  court, 
and  then,  by  analogy,  the  clerk  in  court 
ought  to  sign  the  notices.  I  will  not  turn 
the  party  round  in  this  instance,  but  will 
permit  the  motion  to  be  made,  desiring, 
however,  that  in  friture  it  may  be  understood 
that  such  signature  will  be  required."  Now 
the  objection  was,  that  the  solicitor  had  not 
signed,  not  that  the  clerk  in  court  had  not 
signed.  I  must  certainly  take  it,  that  the 
motion  was  signed  by  the  clerk  in  court. 
By  the  report  of  the  case  at  the  Rolls,  it 
appears  that  the  Master  of  the  Rolls  is  made 
to  speak  as  if  the  objection  had  been  tiiat  of 
signing  by  tiie  solicitor,  whereas  the  objec- 
tion really  was,  that  it  was  not  signed  by 
the  clerk  in  court.  I  cannot  think  that  de- 
cision right.  In  Gardiner* s  case,  the  objec- 
tion was  want  of  signature  by  the  solicitor, 
and  in  the  case  at  the  Rolls,  want  of  signa- 
ture by  the  clerk  in  court.  I  am  of  opinion, 
that  the  notice  of  motion  ought  to  be  signed 
by  the  clerk  in  court. 


perry  v.  walker. 


M.R.     \ 
Nov.  17.  J 

Practice. — Pauper. 

A  notice  of  motion,  on  behalf  of  a  pauper, 
must  be  signed  by  a  clerk  in  court. 

Upon  a  motion,  on  behalf  of  the  plaintiff, 
a  pauper,  for  the  production  of  papers,  ad- 
mitted by  the  answer  of  the  defendant  to 
be  in  his  possession,  an  objection  was  taken, 
that  the  notice  of  motion  was  not  signed  by 
a  clerk  in  court.  * 

Mr,  Pemberton,  in  support  of  tlic  objec- 
tion. 
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COURT  OF  CHANCERY : 


Mr,  GlassCf  as  amicus  Curiae,  stated 
the  case  of  Baxter  v.  Pitcher {\\  by  the 
Vice  Chancellor  of  England,  who  refused 
to  hear  a  motion  in  that  suit,  because  the 
notice  of  motion  was  not  signed  by  the 
clerk  in  court.    That  the  cause  of  Gardiner 

V. (2)  was  cited  in  support  of  the 

objection,  and  the  case  of  Perry  v.  Walker 
(3)  in  opposition.  It  was  also  stated,  that 
die  case  of  Baxter  v.  Pitcher  had  been  acted 
on  by  Lord  Chancellor  Cottenham  (4). 

The  Master  of  the  Rolls  said,  he  was 
glad  to  find  that  the  practice  had  been  re- 
vived by  the  only  audiority  that  was  com- 
petent to  revive  it.  He  was  informed  by 
the  clerks  in  court,  on  a  previous  occasion, 
that  the  signature  of  a  clerk  in  court  was 
formerly  necessary,  but  that  the  practice  of 
obtaining  it  had  become  obsolete. 

His  Lordship  ordered  the  motion  to  stand 
over,  to  procure  the  signature  of  the  clerk  in 
court. 


ly  30.  J 


BATT  V,  ANNS. 


L. 

July 

Maintenance —  Will — Construction, 

A  testator  bequeathed  as  follows: — "/ 
leave  T.  B.  under  the  protection  of  my  wife 
A,  Py  to  he  by  her  apprenticed  and  taken 
care  of  and  to  be  provided.for  to  the  best  of 
her  judgmentf  as  long  as  the  said  A,  P. 
remains  unmarried:" — Held^  that  T,  B,  was 
entitled  to  maintenance  out  of  the  testator* s 
estate,  , 

The  question  in  tliis  case  was,  whether 
the  plaintiff  was  entitled  to  have  mainte- 
nance provided  him  out  of  the  testator's 
estate,  under  the  following  bequest,  viz. — 
**  I,  Thomas  Parham,  give  and  bequeath  to 
my  wife,  Ann  Parham,  whom  I  make  my 
sole  executrix  of  this  my  last  will  and  tes- 
tament, the  whole  of  my  personal  property, 
wheresoever  and  whatsoever,  as  long  as  the 
said  Ann  Parham  remains  unmarried.  If 
the  said  Ann  Parham  marries  again,  she 
shall  pay,  or  cause  to  be  paid,  to  my  ille- 
gitimate child,  Thomas  Batt,  the  sum  of 

(1)  See  preceding  case. 

(2)  17  Ves.  387. 

(3)  2  Keen,  663;  a.  c.  7  Law  J.  Hep.  (n.s.) 
Chanc.  215. 

(4)  See  Cmperinghain  v.  Short,  anU,  p.  36. 


1,200/.,  of  lawM  money  of  Gh:eat  Britain, 
on  the  day  of  her  marriage.  I  also  leave 
the  said  Thomas  Batt  under  the  protection 
of  the  said  Ann  Parham,  to  be  by  her 
apprenticed  and  taken  care  of,  and  to  be 
provided  for  to  the  best  of  her  judgment,  as 
long  as  the  said  Ann  Parham  remains  un- 
married.** 

Mr,  G,  Richards  and  Mr,  Chandless 
appeared  for  the  defendant  Ann  Parham ; 
and — 

Mr.  Rolt  for  the  plaintiff  T.  Batt. 

The  Lord  Chancellor,  after  stating  the 
will,  said,  tiiat  aiter  the  decisions  in  Foley 
V.  Parry  (1)  and  Kilvington  v.  Gray{2\ 
it  was  impossible  to  say  tiiat  tiie  testator's 
will  did  not  entitie  the  plaintiff  to  the  inter- 
position of  the  Court,  for  the  purpose  of 
obtaining  a  maintenance  out  of  the  testator*s 
estate ;  that  the  only  difficulty  of  exercising 
the  jurisdiction  arose  from  not  accurately 
knowing  the  extent  of  the  gift ;  that  a  tes- 
tator might  undertake,  if  he  chose,  to  dis- 
charge the  debt  of  maintenance  in  favour  of 
an  illegitimate  child;  that  in  the  present 
case,  the  testator  had  marked  the  limit  of  his 
intended  provision  for  the  plaintiff;  and  the 
difficulty  that  existed  in  Foley  v.  Parry  was 
not  found  in  tiie  present  case. 

The  decree,  amongst  other  things,  directed 
a  reference  to  the  Master  to  ascertain  the 
property  of  the  testator  at  the  time  of  his 
death,  and  of  the  application  thereof  by  the 
defendant ;  and  what  was  the  surplus  after 
payment  of  the  testator*s  debts;  but  his 
Lordship  said,  tiiat  no  direction  for  main- 
tenance could  at  present  be  made,  inasmuch 
as  it  might  possibly  be  found  that  there  was 
no  surplus  estate. 


V.C 
Dec, 


CL0U6H  V,  BOND. 


.C.     1 
.  15.  J 

Parties — Limited  Administration, 


'  Administration  to  an  intestate's  estate  is 
taken  out  by  Mrs,  B,  whose  husband  acts 
for  her  and  by  Dixon,  Mr,  B,  and  Dixon 
distribute  the  estate^  and  pay  the  share  of 
the  plaintiffy  one  of  the  next-of-kiny  who  is 

(1)  5  Sim.  138;  8.c  2  My1.&  K.  138. 

(2)  10  Sim.  293. 
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abroad,  into  a  hank  in  their  nameSy  omitting 
Mrs.  B*s  name.  Mr,  B.  dies,  whereupon 
Dixon  draws  out  the  money,  and  spends  it. 
He  then  dies,  and  a  bill  is  filed  by  the 
plaintiff,  for  an  account  of  assets  received  by 
Mrs.  B.  and  her  husband,  and  by  Dixon : — 
Held,  that  an  administration  ad  litem  to 
Dixon's  estate  is  insufficient,  but  that  it  is 
necessary  to  have  a  general  administration. 

This  suit  was  instituted  in  the  month  of 
June  1839,  by  Captam  Clough,  on  behalf 
of  Mrs.  Clough,  his  wife,  against  the  exe- 
cutors of  a  Mr.  and  Mrs.  Bond,  and  Mr.  R. 
Dixon,  for  an  account  of  the  personal  estate 
and  effects  of  Mrs.  Anne  Dixon,  deceased, 
intestate,  possessed  by  Mrs.  Bond,  as  admi- 
nistratrix, and  Bond  her  husband  acting  for 
her,  and  R.  Dixon  as  administrator  also  of 
the  estate  of  the  said  intestate.  The  object 
of  the  bni  was  to  ascertain  the  residue  of 
such  estate,  and  to  make  the  representatiyes 
of  Bond  liable  for  any  devastavit  committed 
against  such  estate  by  R.  Dixon,  through 
his  negligence ;  part  of  the  residue  had  been 
ascertained  and  allotted  to  the  next-of-kin 
preTiotis  to  the  suit ;  the  share  thereof  be- 
longing to  Mrs.  Clough  was  9SSI.,  who, 
being  in  India  with  her  husband,  cotild  not 
receive  it  herself;  the  .whole  ascertained 
fund  amounting  to  17,000Z.  and  upwards, 
had  been  converted  into  cash  for  the  pur- 
poses of  division,  and  all  had  been  paid 
to  the  parties  entitled,  excepting  the  share 
of  Mrs.  Clough,  which  was  paid  into  Messrs. 
Child's  bank,  by  Bond  the  husband  and 
R.  Dixon,  to  await  an  order  from  India 
for  its  payment  to  Captain  Clough's  agent. 
It  remained  there  in  Bond's  and  Dixon's 
names  only,  the  wife's  name  being  omitted. 
Bond  then  died,  whilst  the  share  of  Mrs. 
Clough  still  remained  at  Messrs.  Child's, 
and  thus  the  whole  controul  of  the  fund  was 
obtained  by  R.  Dixon,  who,  in  the  month 
of  October  1832,  drew  it  out,  and  applied' 
it  to  his  own  use.  In  January  1834,  Cap- 
tain Clough  arrived  in  England,  and  filed 
his  bill,  and  a  decree  was  made  in  the  cause 
by  his  Honour  the  Vice  Chancellor  (1). 
lliis  was  appealed  from,  but  heard  and 
affirmed  by  the  Lord  Chancellor  (2).  Pre- 
vious to  the  decree  of  the  Vice  Chancellor 

(1)  8  Sim.  594. 

(2)  3  Myl.  &  Cr.  490 ;  8.  c.  8  Law  J.  Rep.  (n.s.) 
Chanc.  51, 


Mrs.  Clough  had  died  in  India,  and  conse- 
quently the  proceedings  taken  became  nu- 
gatory. A  bill  of  revivor  was  then  filed  by 
the  parties  administering  to  Mrs.  Clough's 
estate,  but  when  the  cause  came  on  it  was 
discovered  that  the  defendant  R.  Dixon  was 
also  dead,  and  his  Honour  thought  it  neces- 
sary to  have  his  representatives  before  the 
Court.  The  cause  stood  over  for  that  pur- 
pose, and  Captain  Clough  permitted  the  suit 
to  be  prosecuted  by  the  representatives  of 
his  wife,  Caleb  Collins  and  Elizabeth  Collins, 
who  had  administered  accordingly,  and 
whose  letters  of  administration  stated,  that 
they  administered  to  the  use  and  in  trust  for 
Captain'Clough.  They  then  filed  a  supple- 
mental bill  against  Mary  Collins,  who  had 
taken  out  administration  ad  litem  to  Dixon's 
estate,  for  an  account  against  her,  as  if  R. 
Dixon  had  originally  appeared. 

The  cause  now  came  on  for  hearing ;  and 
one  objection  raised  was,  that  the  limited 
administration  taken  out  by  Mary  Collins 
was  not  sufficient,  and  that  the  defendants, 
the  representatives  of  Mrs.  Bond,  were  in- 
terested in  having  a  general  administrator 
of  R.  Dixon  before  &e  Court;  that  such 
administrator  was  answerable  under  the 
original  bill  for  receipt  of  the  estate  of  the 
intestate,  Anne  Dixon. 

Mr.  Whitmarsh,  Mr.  Girdlestone,  and  Mr. 
Whitmarsh,  jun.  for  the  plaintiff. 

Mr.  Richards,  Mr,  Walker,  and  Mr. 
Rolt,  for  the  defendant. 

Cases  cited : — 

Munch  Y.  Cockerill,  8  Sim.  219;  s.  c. 

9  Law  J.  Rep.  (n.s.)  Chanc.  153. 
Knight  v.  Knight,  3  P.  Wms.  330. 

The  Vice  Chancellor. — This  bill,  seek- 
ing to  make  the  representative  of  Mr.  Bond 
answerable  for  a  devastavit,  with  respect  to 
a  given  portion  of  Anne  Dixon's  estate,  asks 
in  general  terms  for  an  account  of  the  testa- 
trix's personal  estate,  and  that  cannot  be, 
without  having  an  account  of  the  receipts 
of  R.  Dixon.  My  difficulty  is,  that  I  do 
not  see  how  you  can  have  an  account  of 
receipts  by  Dixon  from  a  limited  adminis- 
trator. You  ask,  in  the  first  instance,  that 
the  assets  of  the  testatrix  shall  be  applied  in 
pa3rment  of  her  debts.  To  do  that,  it  is  neces- 
sary to  determine  what  is  the  share  of  the 
plaintiff;  and  to  ascertain  what  the  assets  of 
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the  testatrix  were,  you  must  take  an  account 
of  the  assets  received  by  R.  Dixon.  As 
to  the  original  decree,  it  is  stated,  the  decree 
did  direct  account  of  assets,  and  did  order 
that  what  in  taking  the  account  should 
appear  to  have  come  to  the  hands  of  Mrs. 
Bond  and  her  husband,  and  Dixon,  should 
be  answered  by  them  respectively.  I  think, 
to  determine  the  right  of  the  plaintiff  to  any 
thing,  I  must  first  take  an  account  of  assets 
received  not  only  by  Mrs.  Bond  and  her 
husband,  but  also  by  Dixon ;  and  I  do  not 
see  how  a  limited  administrator  of  Dixon 
can  be  the  person  against  whom  the  account 
is  to  be  taken.  The  case  must  stand  over 
for  amendment,  or  for  the  plaintiffs  to  file  a 
supplemental  bill,  if  so  advised. 


V.C. 
Dec.  18. 


} 


EVERET  V.  PRYTHERGCH. 


Exceptions — Scandal  and  Impertinence, 

Where  in  a  biU  filed  by  creditors  for  the 
administration  of  an  estate ,  and  for  an  injunc- 
tion to  restrain  the  executor  from  acting  in 
the  trusts  of  the  will,  the  plaintiff  states  gene- 
rdUyy  that  the  executor  is  of  had  character 
and  drunken  habits^  and  unfit  to  act  as  exe- 
cutor^ it  is  not  scandalous  or  impertinent 
in  the  plaintiff  to  strengthen  his  casCy  by  stat- 
ing the  particular  acts  of  misconduct  com- 
plained of 

This  bill  was  filed  by  the  creditors  of 
Richard  Medley,  deceased,  against  Thomas 
Prythergch,  and  Mary  his  wife,  who  was  sole 
executrix  of  the  testator's  will,  which  was 
dated  the  1  st  of  December  1 840 ;  and  it  prayed 
that  an  account  might  be  taken  of  the  per- 
sonal estate  of  the  testator,  and  of  the  debts 
due  to  the  plaintiff  and  the  other  creditors, 
and  that  a  receiver  might  be  appointed  of 
the  testator's  estate,  and  that  the  defendants 
Thomas  Prythergch,  and  Mary  his  wife, 
might  be  restrained  by  injunction  from  taking 
possession  of,  collecting,  receiving  and  get- 
ting in  the  personal  estate  and  effects  of  the 
testator,  or  any  part  thereof.  The  injunc- 
tion was  granted  on  the  2nd  of  August  1841, 
and  the  cause  was  referred  to  the  Master. 
Exceptions  for  scandal  and  impertinence 
were  then  taken  by  the  defendants  to  the 
bill. 


The  first  exception  was  to  a  part  of  the  bill, 
which  charged,  that  the  defendants  Thomas 
Prythergch,  and  Mary  his  wife,  were  persons 
wholly  unfit  to  be  trusted  with  the  execution 
of  the  said  will,  '*  and  that  they  were  of  bad 
character,  and  drunken  habits,  and  in  a  state 
of  great  poverty."  The  other  exceptions 
were  to  parts  of  the  bill,  which  went  to 
substantiate  the  above  charge,  and  were  to 
the  following  effect : — •*  That  the  defendant 
Thomas  Prythergch,  never  had  more  than  a 
few  shillings  in  his  pocket  at  a  time,  and 
went  about  very  shabbily  dressed,  his  clothes 
torn  and  his  shoes  worn  out ;  that  both  the 
defendants  were  very  often  drunk,  sometimes 
as  much  as  fi-^  nights  in  the  week ;  that  the 
quarrels  between  the  defendants  made  them 
a  nuisance  to  the  neighbourhood ;  that  their 
characters  were  well  known  as  of  the  worst 
description ;  that  Thomas  Prythergch  prac- 
tised the  law  in  the  name  of  an  attorney, 
with  whom  he  was  cleik ;  that  he  had  stated 
his  willingness  to  peijure  himself  upon  any 
occasion  of  his  client  requiring  it ;  that  he 
said  he  had  recently  procured  two  false  wit- 
nesses in  a  cause ;  that  the  defendants  were 
notorious  for  their  drunken  and  disorderly 
habits;  that  they  were  often  violent  and 
outrageous  in  their  conduct ;  that  Thomas 
Prythergch  had  stripped  his  wife  of  all  her 
clothes  and  pawned  them ;  that  he  was  no- 
torious for  pawning  his  dress." 

The  Master  by  his  report  certified,  that 
the  plaintiff's  bill  was  scandalous  and  im- 
pertinent in  all  the  points  excepted  to,  ex- 
cept the  first ;  to  this  report  an  exception 
was  taken  by  the  plaintiff,  which  now  came 
on  for  hearing. 

Mr,  Girdlestone  and  Mr.  Barker ,  in  sup- 
port of  the  bill. — The  question  arising  here  is, 
whether  in  a  bill  filed  by  creditors  against  the 
legal  personal  representative  of  a  testator,  the 
creditors  have  or  not  a  right  to  bring  forward 
circumstances  affecting  the  moral  conduct  of 
that  representative,  to  shew  he  is  not  a  fit  per- 
son to  be  trusted  with  the  property.  The  case 
of  creditors  is  different  firom  that  of  legatees 
under  a  wiU.  If  a  testator  has  chosen  to 
appoint  a  person  to  act  in  the  trusts  of  his 
will,  those  who  come  in  under  the  wiD  can- 
not complain,  but  in  the  case  of  creditors 
who  claim  adversely,  when  they  find  the 
property  is  in  the  hands  of  a  person  guilty 
of  such  circumstances  as  are  divulged  in 
this  bill,  it  is  quite  right  that  they  should 


Digitized  by 


Google 


MICHAELMAS  TERM,  1841. 


55 


endeavour  to  get  him  removed.  The  question 
is,  not  whether  the  matter  is  scand^ous  in 
itself^  but  whether  it  is  relevant  to  the  matter 
in  question ;  no  statement  is  scandalous,  if 
it  be  one  which  on  decree  or  interlocutory 
application,  the  Court  may  consider  neces- 
sary for  the  purpose  of  the  order  to  be  made. 
The  first  exception  the  Master  has  disallowed, 
and  admits  is  ilot  scandalous ;  therefore,  he 
thinks  it  is  not  scandalous  to  say,  that  the 
defendants  are  of  bad  character  and  drunken 
habits.  Then  comes  the  question,  whether  it 
is  not  also  relevant  to  inquire  into  those 
particular  acts  of  misconduct  complained  of. 
Although  there  might  be  enough  to  shew  a 
case  against  them,  on  the  first  part  of  the 
bill  excepted  to,  still  there  is  no  reason  for 
saying,  the  case  may  not  be  made  stronger 
by  all  the  acts  of  bad  conduct  being  stated. 
Mr.  Richards  and  Mr.  Romilly^  contra. — 
It  may  be  very  relevant  to  state,  that  a  de- 
fendant is  an  improper  person  by  reason  of 
his  bad  character,  but  it  never  coxdd  be  of 
the  slightest  use  to  state,  that  persons  have 
no  money  in  their  pockets,  or  shoes  on  their 
feet ;  for  these  facts  do  not  injure  their  moral 
.character,  and  if  the  testator  thought  fit  to 
place  them  in  the  position  of  executor,  no 
one  has  a  right  to  object  to  them  on  the 
grounds  here  stated. 

The  Vice  Chancellor. — I  must  differ 
with  the  Master  in  his  opinion.  It  is  a  de- 
licate part  of  the  jurisdiction  of  this  Court  to 
determine,  how  strong  the  plaintiff  may  make 
his  case.  The  plaintiff  supports  his  case  by 
stating  many  circumstances  of  misconduct 
m  the  character  of  the  defendants,  and  this 
Court  never  would  prevent  him  from  doing 
80,  merely  because  some  alone  of  those  cir- 
cumstances would  have  been  sufficient.  It  is 
not  for  me  to  say  to  the  plaintiff,-  you  have 
gone  into  so  many  more  matters  than  enough 
for  your  case.  The  plaintiff  has  filed  his 
bill  to  have  the  estate  of  a  deceased  person 
administered,  and  the  debts  paid ;  and  he 
represents  that  it  is  fit  for  the  Court  to  inter- 
fere by  injunction,  that  the  executrix  and 
her  husband  may  be  restrained  from  acting, 
and  that  a  receiver  may  be  i^pointed.  He 
states  in  a  general  way,  that  the  husband 
and  the  wife,  as  executrix,  are  persons  of  bad 
character,  and  to  support  that,  many  in- 
stances are  given  to  shew  the  &ct  of  bad 
conduct  in  respect    of    drunkenness   and 


violent  behaviour.  I  think  the  plaintiff  has 
a  right  to  make  his  case  as  strong  as  he  can ; 
and  surely  it  is  not  unimportant  for  that 
purpose  to  shew,  that  a  person  is  of  a  vio- 
lent and  outrageous  character.  It  is  the  duty 
of  an  executor  to  make  out  debts,  to  pay 
debts,  to  settle  demands  of  all  sorts.  Now, 
I  do  think,  if  it  is  generally  proved  that  there 
is  such  conduct  as  this,  on  the  part  of  a  man 
intrusted  with  that  department,  it  is  also 
material  to  enter  into  particular  instances  of 
that  violent  and  outrageous  conduct.  As  to 
the  f&ct  of  drunkenness,  it  is  obvious,  that 
assets  cannot  be  safe  in  the  hands  of  persons 
who  are  generally  drunk.  The  plaintiff  has 
stated  a  case,  which,  if  proved  at  the  hearing, 
might  form  good  ground  for  an  injunction, 
and  is  therefore  material  evidence  for  the 
Court  in  making  a  decree.  It  is  a  singular 
thing,  that  the  Master  should  have  thought 
it  right,  that  a  general  statement  as  to  con- 
duct shoidd  be  sufficient,  and  should  object 
to  all  those  things  which  shew  in  detail 
what  was  before  stated  in  general  terms. 


V.C 

Dec, 


HUDSON  v.  MADDISON. 


C.     1 

.  21.  J 

Misjoinder  of  Plaintiffs — Injunction. 


Bill  filed  by  five  plaintiffs  in  respect  of 
different  tenements  and  separate  interests^  for 
an  injunction  only,  to  restrain  a  nuisance 
affecting  all  the  plaintiffs  equally  : — Held, 
upon  motion  to  dissolve  the  injunction,  which 
was  obtained  ex  parte,  that  as  no  decree 
giving  separate  relief  to  the  plaintiffs,  could 
be  made  at  the  hearing,  an  objection  for  mis^ 
joinder,  such  as  might  have  been  taken  on 
demurrer,  would  hold,  and  the  injunction 
could  not  be  continued. 

In  this  case,  a  bill  was  filed  by  Thomas 
Hudson,  Charles  Cave,  John  Orme,  Field 
Flowers  Goe,  and  James  William  Wilson, 
against  Charles  Maddison  and  Thomas 
Hawksworth,  for  an  injunction  to  restrain 
them  from  erecting  a  clumney  for  a  steam- 
engine  and  saw-mills,  to  be  worked  thereby, 
upon  premises  contiguous  to  the  plaintiffs', 
the  same  being  likely  to  become  a  nidsance. 
The  bill  stated,  that  the  plaintif&  were 
owners  and  occupiers  of  houses  and  offices 
situate  in  the  tovii  of  Louth,  in  Lincolnshire, 
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varying  from  1,000^.  to  1,600Z,  value  each; 
that  the  defendants  had  lately  purchased  a 
piece  of  waste  land  adjoining  in  part  the 
garden  of  the  plaintiff  Thomas  Hudson,  and 
a  short  distance  from  all  the  plaintiffs'  resi- 
dences; that  the  defendants  having  com- 
menced erecting  saw-mills  and  a  steam- 
engine  to  work  such  mills,  upon  the  said 
piece  of  land,  and  there  never  having  been 
such  a  thing  as  a  steam-engine  or  manu- 
flEictory  before  erected  in  the  said  town, 
but  at  some  distance  therefrom,  the  plaintiffs 
severally  served  notices  upon  the  defendants, 
to  the  effect  generally,  that  if  such  works 
as  were  conteipplated  were  continued,  legal 
proceedings,  either  in  the  form  of  injunctions, 
or  indictment  for  the  nuisance,  would  be 
immediately  instituted  against  them.  These 
notices  were  followed  up  by  letters  from 
some  of  the  plaintiffs  to  the  same  effect* 
The  bni  went  on  to  state,  that  the  defen- 
dants took  no  notice  of  these  communica- 
tions, but  proceeded  in  the  erections  com- 
plained of,  and  concluded  by  praying  for  an 
injunction  only,  to  restrain  them  from  so 
doing. 

The  injunction  was  granted  ex  parte, 
Mr,  Beihell  and  Mr,  0,  Anderdon,  for 
the  defendants,  moved  to  dissolve  the  in- 
junction.— This  injunction  would  not  have 
been  granted,  had  it  been  then  known  how 
the  bill  was  framed.  These  five  plaintiffs 
occupy  each  a  separate  private  residence 
of  his  own  in  the  town  of  Louth,  and 
having  no  common  interest,  join  them- 
selves in  the  same  bill.  It  is  clearly  multi- 
farioua,  and  a  decided  misjoinder.  The 
cases  of — 

Jones  V.  Garcia  del  RiOf  Turn.  &  Russ. 

297; 
Cowley  V.  Cowley,  9  Sim-  299  ;  s.  c.  7 

Law  J.  Rep.  Chanc.  259 ; 
Spencer  v.  the  London  and  Birmingham 

Railway  f  8  Sim.  193  ;  s.  c.  7  Law  J. 

Rep.  Chanc.  281 ; 
Sampson  v.  Smithy  8  Sim.  272;    s.  c.  7 

Law  J.  Rep.  (n.s.)  Chanc.  260  ; 
The  Attorney  General  v.  Forbes,  2  Myl. 

&Cr.  123; 
all  go  to  shew  that  such  an  application  as 
the  present  cannot  be  maintained,  even  at 
the  hearing.     It  should  have  been  in  the 
form  of  an  information. 

Mr.   G,  Richards,  for  the  plaintiffs. — 
This  case  is  argued  in  the  same  manner  as 


if  it  had  come  on  upon  demurrer ;  the  dme 
for  demurring  has  long  passed,  and  as  tbe 
defendants  have  not  taken  advantage  of 
their  right  to  demur,  it  cannot  be  argued  in 
this  way,  upon  motion  to  dissolve.  The 
defendants  have  never  denied  that  there  will 
be  a  nuisance :  and  why  may  not  one  person 
sue  on  behalf  of  himself  and  all  other  per- 
sons who  are  affected  ? 

Mr,  Koe,  on  the  same  side. 

The  Vice  Chakcellor. — The  only  ques- 
tion really  is,  whether  the  authority  of  Lord 
Eldon  in  Jones  v.  Garcia  del  Rio  applies 
to  a  case  like  this.  When  the  Attorney 
Oeneral  files  an  information  r^resenting 
the  whole  of  the  community,  and  wherein 
many  persons  join  as  relators,  and  represent 
themselves  as  suing  on  behalf  of  themselves 
and  all  other  persons  affected,  they  are  only, 
by  thus  adding  themselves  as  parties,  doing 
tiiat  which  the  Attorney  General,  as  the 
informant  on  behalf  of  the  public,  has  already 
done  for  them ;  but  whether  in  a  case  where 
several  parties,  as  in  the  present  case,  have 
separate  interests,  as  regards  the  matter 
complained  of,  and  they  file  a  bill,  the  Atn 
tomey  Greneral  not  being  made  a  party  to 
it,  praying  a  general  decree  as  to  that  thing 
which  separately  affects  each — whether  that 
bill  could  be  sustained,  is  a  matter  upon 
which  there  was  formerly  some  fluctuation 
of  opinion.  When  the  case  of  Cowley  v. 
Cowley  was  argued  before  me,  I  was  frir- 
nished  with  some  notes  of  cases,  in  which 
Lord  Bathurst  had,  upon  the  hearing,  dis- 
missed those  parties  from  the  suit,  who  had 
no  interest  in  the  matter,  and  gave  relief  to 
those  who  had.  I  conversed  with  Lord 
Cottenham  upon  the  case  of  Cowley  v.  Cow- 
ley,  and  his  Lordship  expressed  an  opinion, 
which  agreed  with  my  decision  in  that  case. 
Now,  how  does  the  matter  stand  here? 
The  bin  is  filed  by  five  persons,  each  havmg 
a  separate  tenement,  and  they  represent  diat 
the  erecting  of  this  steam-engine  and  chim- 
ney by  the  defendants,  will  have  an  inju- 
rious effect  on  the  whole  of  these  tenements. 
They  all  join  in  putting  their  cases  to  the 
cases  of  the  others.  If,  upon  such  a  bill, 
a  decree  is  made,  it  must  be  such  a  decree 
as  would  give  relief  in  each  of  the  five 
separate  cases.  Then  I  conceive  the  law, 
as  it  now  stands,  to  be  such,  that  no 
relief  coidd  be   given.     The    present  bill 
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asks  no  relief,  but  only  for  an  injunction. 
Now,  if  this  injunction,  so  obtained,  could 
not  be  sustained  at  the  hearing  of  the  cause, 
why  should  the  Court  now  continue  it  ? 
There  is  the  special  authority  of  Lord  Eldon 
for  taking  objections,  which  would  have 
formed  ground  for  originally  demurring  to 
the  bill,  upon  a  motion  like  the  present ; 
and  if  a  party  has  a  right  so  to  do,  and  he 
chooses  to  exercise  that  right,  the  Court  is 
bound  to  entertain  the  objections.  The 
injunction  in  this  case  must,  therefore,  be 
dissolved. 


} 


BROWNE  V.  BROWNE. 


-  Settlement  —  Z«- 


V.C. 

Nov.  13 

Legacy —  Ademption 
natic. 

A  testator  having  left  his  son  10,000Z.  bg 
his  ufillf  expressed,  an  intention  verbally  of 
settling  10,000^.  stock  on  the  son's  marriage ^ 
and  then  became  insane.  The  marriage  took 
place,  and  the  10,000^.  stock  was  purchased 
out  of  the  testator* s  monies,  and  settled  accord- 
ingly. The  testator  then  had  a  lucid  interval, 
and,  on  being  told  of  the  transaction,  did  not 
disapprove  thereof.  He  afterwards  became 
irrecoverably  lunatic : — Held,  first,  that  the 
testator  confirmed  the  settlement  upon  his  son 
by  not  expressing  any  disapprobation  during 
this  lucid  interval ;  and,  secondly,  that  the 
evidence  did  not  prove  that  the  settlement  of 
the  10,000/.  was  an  ademption  of  the  legacy. 

By  a  decree  on  the  hearing  of  this  cause, 
it¥^as  referred  to  the  Master,  to  take  an 
account  of  the  estate  of  the  testator.  The 
Master  reported,  that  the  testator,  Augustus 
Browne,  by  his  will,  dated  the  28th  of  Oc- 
tober 1829,  after  appointing  his  son,  P.  A. 
Browne,  and  BarweU  Browne,  and  another 
who  disclaimed,  executors  of  his  will,  and 
after  making  a  disposition  of  certain  stock 
in  &vour  of  his  wife  for  life,  and  afterwards 
two-thirds  to  his  son,  Philip  Augustus 
Browne,  and  one-third  between  his  two 
daughters,  Anne  Browne  and  Margaret 
Williamson,  and  after  stating  that  he  had 
recently,  on  the  marriage  of  his  daughter 
Margaret,  advanced  her,  as  a  marriage 
portion,  the  siun  of  10,000/.,  in  order 
to  place  his  son  P.  A.  Browne  and  his 
daughter  Anne  on  an  equal  footing  with 
Margaret,  gave  to  each  of  them,  P«  A. 
New  Series,  XI.— Chanc, 


Browne  and  Anne  Browne,  Uie  sum  of 
10,000/. ;  and  the  testator  gave  the  residue 
of  his  estate,  in  equal  portions,  between  Ms 
three  children.  The  Master  found,  that  the 
testator  died  in  January  1 836 :  that  in  March 
1831,  P.  A.  Browne  was  desirous  of  making 
a  proposal  of  marriage  to  his  present  wife, 
upon  which  the  testator  intimated  to  him 
that  he  would  make  a  settlement  of  10,000/. 
stock  upon  his  marriage ;  and  that  he  had 
no  doubt  he  would  make  up  his  income  to 
1,000/.  per  annum :  that  upon  the  appli- 
cation of  Colonel  St.  Clair,  a  mutual  friend 
of  the  testator  and  of  Sir  Charles  Rich,  the 
intended  bride's  father,  the  testator  stated, 
that  he  would  immediately  settle  upon  his 
son  the  sum  of  10,000/.,  3/.  percent,  stock, 
and  thatr  he  would  make  up  the  income 
equal  to  1,000/.  per  annum;  and  that 
should  his  son  and  his  intended  wife  find 
themselves  straitened,  he  might  be  in- 
clined to  increase  the  allowance :  that  the 
testator  frequently  e^^pressed  to  BarweU 
Browne  his  intention  of  settling  10,000/. 
upon  his  son  on  his  marriage :  that  in  April 
1831,  before  the  settlement  could  be  finally 
arranged,  the  testator  became  of  unsound 
mind,  and  incapable  of  managing  his  affairs ; 
and  that  he  was,  under  proper  medical  ad- 
vice, separated  from  his  family,  and  placed 
under  the  care  of  Dr.  Willis :  that  BarweU 
Browne,  knowing  it  had  been  the  intention 
of  the  testator  to  make  such  settlement  of 
the  sum  of  10,000/.  stock,  and  being  aware 
of  what  had  passed  between  the  testator  and 
Col.  St.  Clair,  and  that  the  same  had  been 
communicated  to  Sir  Charles  Rich,  pur- 
chased, with  the  sum  of  8,412/.  \0s,,  part 
of  the  money  belonging  to  the  testator,  the 
sum  of  10,000/.,  3/.  per  cents.,  which  sum 
was  accordingly  transferred  into  the  names 
of  BarweU  Browne  and  William  Rich,  as 
trustees,  under  an  indenture  of  settlement, 
dated  the  9th  of  May  1831,  made  upon  the 
marriage  of  P.  A.  Browne :  that  the  mar- 
riage was  solemnized  on  the  2nd  of  June 
1831  :  that  in  the  month  of  October  1831 
the  testator  had  almost  recovered  from  his 
unsound  state  of  mind,  and  was  then 
perfectly  capable  of  understanding  and  at- 
tending to  matters  of  business :  that  BarweU 
Browne  informed  the  testator  of  the  arrange- 
ment respecting  the  settlement  upon  the 
marriage  of  his  son,  and  the  testator  had 
fully  understood  the  transaction,  and  did  not 
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dissent  from  or  express  any  diaapprobation 
of  the  aforesaid  purchase  of  10,000^.  stock ; 
and  that  the  testator  approved  of  the  set- 
tlement :  that  the  testator  had  a  relapse  to- 
wards the  end  of  the  year  1831,  and  in  the 
spring  of  1832  was  considered  irrecoverable : 
that  a  commission  of  lunacy  was  issued 
against  him  on  the  3rd  of  May  1834,  under 
which  he  was  found  of  unsound  mind  from 
the  Ist  of  January  1832 ;  and  he  continued 
to  be  of  unsound  mind  tOl  his  death :  that 
P.  A.  Browne  had  retained  out  of  the  tes- 
tator's estate  the  sum  of  l,587i^.  10«.  only, 
in  part  satisfaction  of  the  legacy  of  10,000/., 
it  being  contended,  on  the  part  of  the 
legatee,  that  the  sum  of  8,412/.  10«.,  so  ad- 
vanced for  the  benefit  of  P.  A.  Browne,  must 
be  considered  as  part  satisfaction  of  the 
10,000Z.  bequeathed  to  him  by  the  testa- 
tor's will,  but  that  P.  A.  Browne  had,  by 
his  state  of  &cts,  charged,  that  the  said  sum 
of  8,41 2 Z,  10^.  was  due  to  him  on  account 
of  his  legacy,  and,  had  been  improperly 
divided  as  part  of  the  testator's  residuary 
estate,  to  be  paid  over  to  the  residuary 
legatees;  and  that  the  sum  of  5,608/. 65.81;/., 
being  two-thirds  of  the  sum  of  8,412/.  10«., 
ought  to  be  refunded  and  paid  to  the  said 
P.  A.  Browne,  in  satisfaction  of  the  legacy ; 
but  there  being  no  direction  in  the  decree 
for  him  (the  Master)  to  make  any  inquiry 
respecting  the  sum  of  8,412/.  10^.,  he  had 
not  allowed  the  defendant's  state  of  fficts. 

The  case  now  came  on  upon  further  direc- 
tions, and  upon  the  petition  of  P.  A.  Browne, 
praying  that  it  might  be  declared  that  the 
testator  approved  and  confirmed  the  appli- 
cation of  the  sum  of  8,412/.  IO5.  in  the 
purchase  and  settlement  of  10,000/.  stock 
upon  his  marriage;  and  praying  that  he 
might  be  declared  to  be  entitled  to  the  legacy 
of  10,000/.,  in  addition  to  the  sum  of 
8,412/.  105. 

An  affidavit  of  Colonel  St.  Clair,  which 
accompanied'  the  petition,  confirmed  the 
state  of  facts  contained  in  the  Master's 
report  set  forth  in  the  petition,  relating  to 
the  conversations  which  took  place  between 
him  and  the  testator  as  to  the  marriage  of 
his  son,  and  stated,  that  the  testator  fre- 
quently, in  the  presence  of  him  and  Mrs. 
St.  Ckir,  with  reference  to  the  distribution 
of  his  property,  said,  that  his  affairs  were 
by  no  means  settled ;  that  he  intended  to 
alter  his  will  very  much  in  favour  of  liis 


son ;  that  he  wished  each  of  his  daughters 
to  have  600/.  a  year ;  and  that  the  rest  of 
his  property  should  go  to  his  son. 

ITie  first  question  argued  was,  whether 
the  fact  of  the  testator  not  having  dissented 
from  the  settlement  of  the  10,000/.  stock 
when  he  became  of  sound  mind,  could  be 
construed  into  an  assent ;  and,  secondly,  if 
the  Court  should  consider  the  settlement  to 
have  been  confirmed,  whether  it  was  not 
an  ademption  of  the  legacy. 

Mr.  Bethell  and  Mr.  Piggotty  for  the 
petitioner,  upon  the  question  of  ademption 
of  the  legacy,  cited — 

Deheze  v.  Mann,  2Bro.  C.C.  165,  519. 

Trimmer  v.  Bayne,  7  Ves.  518. 

Robinson  v.  Whitley y  9  Ibid.  577. 

Mr.  Wakefield  and  Mr.  Toller,  for  Mrs. 
Williamson  and  her  daughter,  cited  I  Rop. 
on  Leg.  edit  by  White,  318. 

Mr^  Ellis  for  Anne  Browne. 

Mr.  F.  J.  Hall  for  Barwell  Browne. 

The  Vice  Chakcelloe. — ^The  first  ques- 
timi  is,  whether  there  was  such  an  acqui- 
escence by  the  testator  in  what  was  done 
by  Barwell  Browne  as  to  make  it  the  act  of 
the  te^ator,  Augustus  Browne.  It  ia  ac- 
knowledged, he  could  not  be  bound  at  the 
time  of  the  marriage,  from  his  state  of  mind : 
a  difference,  however,  took  place  in  the 
autumn  of  1831 ;  and  it  appears,  from  his 
nephew's  evidence,  that  his  state  of  mind 
then  was  materially  changed.  He  might 
be  capable  of  attending  to  matters  of  busi- 
ness, though  not  quite  recovered;  and  if 
so,  he  might  be  supposed  to  approve,  be- 
cause he  did  not  disapprove.  I  thmk  silence 
gives  consent.  All  parties  allow  that  he 
understood  the  transaction ;  and  I  dunk  it 
must  be  taken  that  he  confirmed  it. 

On  the  second  question,  I  think  there  is 
no  ground  for  not  giving  the  fairest  effect  to 
this  evidence  of  Col.  St.  Clair.  Thore  is  no 
ground  for  supposing  inaccuracies  in  his 
testimony;  and  I  must  say,  that  there  is 
nothing  on  the  face  of  the  will  that  makes 
it  at  dl  unlikely  to  have  so  happened  that 
the  testator  would  have  expressed  himself 
as  Col.  St.  Clair  represents  him  to  have 
ddne.  Upon  the  face  of  the  wiU,  so  &r 
from  there  being  equality,  it  is  manifest  to 
me,  that  he  did  intend  the  most  marked 
inequality  between  his   son  and  his  two 
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dau^ten.  By  the  settLement,  tihe  sum  of 
10,000/.  stock  was  held  upon  these  trusts, 
viz.  to  his  wife  for  life,  two-thirds  of  it  to 
his  son,  and  the  other  one- third  to  he  divided 
between  his  two  daughters.  Then,  the 
testator,  by  his  will,  directs,  that  over  and 
besides  a  sum  of  6,0001.  to  which  he  refers, 
80  much  money  shall  he  then  invested  as, 
U^ether  with  the  6,000/.,  will  produce  . 
1,200/.  per  annum :  then  the  testator  pro- 
vides, that  the  non-advancement  of  a  further 
sum  to  Margaret  shall  not  affect  the  others, 
to  whom  he  gives  10,000/.  each,  so  that 
there  might  be  an  equality  of  division. 
Then  the  testator,  in  giving  the  residue, 
^ves  it  subject  to  his  debts,  and  the  legacies 
given  by  his  will,  or  which  he  might  give  by 
a  codicfl  thereto.  This  distinctly  shews  that 
he  did  not  mean  a  final  arrangement  of  his 
property — confirming  Col.  St.  Clair's  state- 
ment that  his  mind  was  imsettled,  that  being 
the  case  in  March  1831.  The  marriage  of 
the  son  was  set  on  foot;  and  then,«aocordiiig 
to  the  passage  about  the  conversation  be- 
tween the  £EUher  and  son,  it  is  natural  that 
the  &ther  would,  in  the  first  instance,  say, 
"J  have  settled  10,000/.  on  Margaret,  and 
I  will  do  the  same  to  you."  That  was  what 
he  thought  would  be  the  least  he  could  do ; 
but  then,  it  appears,  it  was  not  all  he  meant 
to  do,  which  is  shewn  by  his  referring  to 
plate,  wine,  &c  In  these  conversations 
with  Col.  St.  Clair,  the  testator  repeatedly 
stated  that  he  intended  to  make  an  altera- 
tion greatly  in  fiEivour  of  his  son.  Now, 
these  conversations,  which  were  simultaneous 
with  the  act  said  to  be  done,  were  evidence 
to  rebut  the  presumption  at  law ;  and  the 
testator,  so  &r  from  meaning  that  the  ad- 
vancement should  be  an  ademption,  declares 
his  intention  to  increase  the  benefits  to  his 
son,  and  not  to  nullify  those  given  by  the 
will.  I  think  it  is  a  plain  case  for  saying, 
tint  the  conversations  with  the  testator  at 
the  time  of  the  advancement  are  sufficient 
to  shew  his  intention  that  his  son  should 
have  the  testamentary  benefit  at  least,  and 
also  the  otiier  advancement ;  this  is  therefore 
no  case  of  an  ademption. 

I  had  occasion  lately  to  look  into  the 
books  upon  civil  law,  as  to  this  question  of 
ademption,  which  has  always  been  said  to 
emanate  finom  the  civil  law,  but  it  is  remark- 
able how  very  few  passages  in  the  civil  law 
relate  to  the  subject. 


V.C 
Dec 


YEOMAN  V,  COODE. 


Mortgagee — Production  of  Documents, 


A  mortgagee^  having^  in  Kis  answer  to  a 
hill  to  redeem,  set  out  his  mortgage  deed^ 
cannot  be  compelled  to  produce  documents 
admitted  to  be  in  his  possession  relating  to 
his  title  as  mortgagee. 

A  bill  was  filed  by  the  administratrix  of 
a  mortgagor  to  redeem.  The  defendant,  in 
his  answer,  set  out  the  mortgage  deed  very 
fuUy,  and  admitted,  that  he  had  certain 
deeds  and  documents  in  his  possession,  and 
set  out  a  list  of  them  in  the  second  schedule 
to  his  answer,  but  refused  to  produce  them, 
stating,  that  they  related  to  his  tide  as 
mortgagee. 

Mr,  ForsteTy  for  the  plamtiff,  moved  for 
the  production  of  the  deeds  admitted  by  the 
answer  of  the  defendant  to  be  in  his  posses- 
sion, some  of  which  were  receipts  for  pre- 
miums of  insurance,  receipts  for  repairs, 
accounts  of  payments  made  in  respect  of  the 
mortgaged  premises,  and  letters  and  copies 
of  letters  relating  to  the  premiums;  and 
dted—    . 

Ex  parte  Caldecott,  Mont.  55. 

Latimer  v.  Neate,  4  CI.  &  Fin.  570. 

See  also  Sparke  v.  Monhiou,  1  You.  & 
Col.   103 ;    Beaumont   v.  Foster,   5 
Law"  J.  Rep.  (n.s.)  Chanc.  4, 
Mr.  Bacon  appeared  for  the  defendant, 
and  resisted  the  production. 

The  Vice  Chancellor  refused  to  order 
the  production  of  these  documents. 


M.R.     \ 
[ov.  11.  J 


Nov, 


ALLEN  V.  M'PHERSON. 


Will,  Revocation  of— Legacy — Parties. 

A  testator,  by  his  ninth  codicil,  revoked 
certain  benefits  which  he  had  given  by  his 
will  and  eight  previous  codicils  to  the  plain- 
tiff and  other  persons.  Upon  a  contest  in 
the  ecclesiastical  court,  the  will  and  nine 
codicils  were  admitted  to  probate,  whereupon 
the  plaintiff  filed  a  bill,  charging  that  the 
testator  executed  the  ninth  codicil  through 
the  fraud  which  was  practised  upon  him  by 
the  defendants,  the  executors,  and  praying 
for  a  declaration  that  he  might  be  entitled  to 
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th^  bequests  made  to  him  by  the  testator  in 
his  will  and  eight  first  codicils,  notwith^ 
standing  the  revocation  of  the  bequests  by  the 
ninth  codicil,  and  that  the  defendants,  the 
executors,  might  be  held  to  be  trustees  for  the 
plaintiff  to  the  extent  of  such  bequests. 

Demurrer,  for  want  of  equity  and  for  want 
of  parties,  overruled, 

John  Allen,  of  Highbury  Place,  Islington, 
by  his  will,  dated  the  11th  of  December 
1 834,  gave  and  bequeathed  to  the  plaintiff, 
and  Susannah  Allen,  spinster  (since  de- 
ceased), and  Thomas  Allen,  children  of  his 
nephew  Thomas  Allen,  deceased,  the  sum 
of  4,0002.,  equally  to  be  divided  amongst 
them,  share  and  share  alike ;  and  after 
various  bequests,  and  particularly  a  bequest 
of  the  sum  of  20,000Z.  new  3^Z.  per  cent, 
annuities,  upon  certain  trusts,  in  favour  of 
his  daughter,  Susannah  Evans,  one  of  the 
defendants,  he  gave  and  bequeathed  all  the 
refit  and  residue  of  his  estate  and  effects, 
upon  the  same  trusts  as  were  declared  of 
the  20,000Z.  new  S^l,  per  cent,  annuities. 
And  the  testator  theerby  appointed  Richard 
M*Pherson  and  Samuel  Tomkins  (two  of 
the  defendants)  to  be  the  executors  And 
trustees  of  his  will. 

The  testator  afterwards  made  nine  codicils 
to  his  will,  the  fourth  of  which  was  dated 
the  16th  of  November  1836,  and  was  in  the 
following  words : — "  Whereas  I  am  desirous, 
in  the  event  of  my  daughter,  Susannah 
Evans,  dying  in  the  lifetime  of  her  husband, 
George  Evans,  to  increase  the  provision 
hereinafter  made  for  the  undermentioned 
persons;  I  hereby  give  and  bequeath  to 
Susannah  Allen,  daughter  of  my  late  nephew 
Thomas  Allen,  3,000Z. ;  Thomas  Allen  and 
the  plaintiff,  sons  of  the  said  Thomas  Allen, 
2,000/.  each;  and  to  John  Allen,  son  of  my 
nephew  Charles  Allen,  the  sum  of  2,000Z. ; 
the  same  monies  to  be  paid  as  soon  as  con- 
veniently after  my  decease,  in  addition  to 
the  legacies  hereinbefore  mentioned." 

The  testator,  by  his  sixth  codicil,  dated  the 
22nd  of  March  1837,  gave  and  bequeathed 
to  the  plaintiff,  one-fourth  of  the  clear  residue 
of  his  estate  and  effects,  to  and  for  his  own 
use  and  benefit. 

By  his  seventh  codicil,  the  testator  ap- 
pointed William  Allen  (one  of  the  defen- 
dants) to  be  a  trustee  and  executor  with  his 
fonner  trustees  and  executors. 


The  testator,  by  his  ninth  and  last  codicil, 
dated  the  3rd  of  October  1887,  after  revok- 
ing the  legacies  given  by  Kis  will  and 
codicils  to  and  in  trust  for  his  nephew 
Charles  Allen  and  his  children,  and  the 
child  or  children  of  his  deceased  nephew 
Thomas  Allen,  declared  that  they  should 
take  no  further  or  otiier  benefit  under  his 
will,  or  any  codicil  or  codicils  thereto,  save 
and  except  as  therein  mentioned ;  and  he 
thereby  gave  unto  trustees  therein  named  the 
sum  of  1,000Z.  sterling,  upon  trtist,  to  invest 
the  same,  and  to  receive  the  dividends,  and 
pay  the  same  unto  his  nephew  Charles  Allen 
and  his  wife,  during  their  lives,  and  the  life 
of  the  survivor  of  them  ;  and  afterwards  to 
fall  into  and  form  part  of  his  residue'.  And 
the  testator  thereby  gave  and  bequeathed 
unto  Nathaniel  BsoHett,  Susannah  Evans, 
and  William  Allen  (one  of  the  defendants), 
the  sum  of  4001,  sterling,  upon  tmst^  to 
invest  the  same  in  their  names,  or  in  the 
name  of  the  survivor  of  them,  and  to  pay 
the  same  unto  Susannah  AUen,  at  such 
time  as  she  might  mairy,  with  consent  of 
the  said  trustees,  or  the  survivor  of  them,  or 
at  such  time  as  the  said  trustees  might  think 
proper.  And  after  bequeathing  the  sum  of 
800?.  to  Thomas  Allen  for  his  own  use  and 
benefit,  he  thereby  directed  his  exeeutors, 
as  soon  as  convenient  after  his  decease, 
to  purchase  and  invest  in  the  names  of 
Nathaniel  Bartlett,  Susannah  Evans,  and 
the  defendant  William  Allen,  the  sum  of 
SOOL,  Si,  per  cent,  consolidated  annuities, 
for  tliem  to  receive  the  dividends  thereof, 
and  to  pay  the  same  by  equal  weekly  in- 
stalments unto  the  plaintiff  during  his  life, 
or  until  he  should  attempt  to  sell  or  other- 
wise dispose  of  the  same, 'and  in  such  ease, 
he  declared  that  the  same  should  fall  into 
the  residue  of  his  personal  estate. 

The  testator  died  on  the  28th  of  Novem- 
ber 1887,  leaving  his  nephew  Charles  Allen 
and  his  children,  and  the  plaintiff,  and  Su- 
sannah Allen,  and  Thomas  Allen,  the  chil- 
dren of  Thomas  Allen,  deceased,  another 
nephew  of  the  testator,  him  surviving. 

The  will  and  nine  codicils  were  proved 
by  the  defendants,  Richard  MTherson, 
Samuel  Tomkins,  and  William  Allen,  in  the 
Prerogative  Court  of  Canterbury. 

The  bill  stated,  that  the  testator  was  bom 
in  1 760,  at  East  Chinnock,  Somersetshire, 
and  that,  at  the  date  of  his  will,  he  had 
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acqoSxed  a  fortune  of  almost  80»0002.,  as  a 
whoiesale  provision^merchant  at  Queenhithe. 
The  bill  then  stated,  that  the  testator  had 
cohalxited  for  many  years  with  one  Mary 
Batler^  and  that,  during  such  cohabitation, 
he  had  one  son  by  her,  the  defendant  Wil- 
liam Allen ;  that  he  afterwards  intennarried 
with  her,  and  that  Susannah  Allen,  after- 
wards Susannah  Evans,  the  wife  of  George 
£¥ans»  two  of  the  defendants,  was  the  only 
child  of  the  maniage.  The  bill  further 
stated,  that  about  the  year  1824,  a  separa- 
tion took  place  between  the  defendants, 
Susannah  Evans  and  George  Evans,  and 
that  Susannah  Evans  lived  with  the  testator 
thenceforth  up  to  the  time  of  his  death.  The 
bill  then  alleged,  that  the  mind  and  intellects 
of  the  testator,  during  the  latter  months  of 
his  Ufe^  became  generally  weak,  and  that 
he  was  incapable  of  managing  his  own  af- 
faiffs;  that  during  this  time  his  daughter, 
Susannah  Evans,  obtained  an  absolute  power 
and  canfzoul  over  him;  and  that,  in  this 
state  of  things,  having  been  informed  of  the 
contents  of  the  sixth  codidl,  she  formed  a 
scheme  to  avail  herself  of  her  influence,  and 
in  execution  of  that  scheme,  she  caused  a 
written  report  of  several  matters  prejudicial 
to  the  plaintiff  and  the  rest  of  nis  fiunily 
to  be  presented  to  the  testator;  that  the 
lepoTt  was  read  to  the  testator,  and  that  the 
defendant  William  Allen  afterwards  took  it 
t^  the  solicitor  of  the  testator,  who  imme- 
diately prepared  the  ninth  codidl,  which  was 
execoted  die  same  evening.  The  bill  then 
pioceeded  to  state  transactions,  with  various 
circumstances,  tending  to  shew  that  the 
testator  had  Always  manifested  a  great  in- 
terest in  his  native  place^  East  Chinnock, 
and  in  the  welfare  of  the  plaintiff,  and  the 
other  members  of  his  &mily  who  lived  there ; 
that  he  had  £reqnently  expressed  himself 
favourably  inclined  towardb  the  plaintiff, 
personally,  and  by  letter ;  and  that  in  March 
18^7,  shoitly  before  the  execution  of  the 
sixth  codicil}  the  testator  assured  the  plain- 
tiff^ and  his  brother  Thomas  Allen,  that  he 
had  handsomely  provided  for  them.  The 
bill  then  charged,  that  the  affection  of  the 
testator  was  unabated  towards  the  plaiutijQ^ 
until  the  defendants^  Susannah  Evans  and 
William  Allen,  caused  the  fraudulent  and 
untrue  report  to  be  made  to  the  testator ; 
and  that  by  such  fraudulent  and  untrue 
report  only,  the  testator  was  prevailed  upon 


to  execute  his  ninth  codicil,  and  that  he 
signed  it  without  the  contentshaving  been  read 
over  to  him,  and  without  any  draft  having 
been  presented  to  bim.  The  bill  then  stated, 
that  the  plaintiff  had  ineffectually  attempted 
to  prevent  probate  of  the  ninth  codicil  in 
the  ecclesiastical  court,  but  that  he  was 
confined  to  the  objection  which  affected  the 
said  wiU  and  codicils  as  an  entire  testamen- 
tary instrument ;  and  it  prayed  a  declaration, 
that  the  plaintiff  was  entitled  to  the  several 
bequests  and  legacies  given  to  or  intended 
for  him  by  the  testator,  in  and  by  his  will 
and  other  codicils,  or  any  or  either  of  them, 
without  revocation  thereof  by  the  ninth 
codicil;  and  that  the  defendants,  Richard 
MTherson,  Samuel  Tomkins,  and  William 
Allen,  or  Susannah  Evans,  are  or  is  trustees 
or  trustee  of  or  to  the  extent  of  such  be- 
quests and  legacies  for  the  plaintiff;  that 
an  account  might  be  taken  of  all  the  per- 
sonal estate  and  effects  of  the  testator,  pos- 
sessed by  the  defendants,  or  any  or  either 
of  them,  and  of  their,  or  any  or  either  of 
their,  application  thereof;  and  that  the  pro- 
portion to  which  the  plaintiff  might  be  de- 
clared entitled  in  the  legacy  of  4,000^., 
bequeathed  by  the  testator  in  his  will  to  the 
plaintiff,  and  Susannah  Allen,  and  Thomas 
Allen,  might  be  paid  the  plaintiff  out  of 
such  estate ;  and  Uiat  the  legacy  of  2,000/. 
in  the  fourth  codicil,  in  case  the  defendant 
Susannah  Evans  should  die  in  the  lifetime 
of  her  husband,  might  be  invested  in  the 
names  of  trustees  for  his  benefit,  and  that 
the  clear  residue  might  be  ascertained,  and 
one-third  paid  and  transferred  to  the  plaintiff 
for  his  use  and  benefit 

The  defendants,  Richard  MTherson,  Sa- 
muel Tomkins,  and  William  Allen,  put  in  a 
general  demurrer  to  the  bill,  and  ihe  whole 
of  the  discovery :  first,  for  want  of  equity ; 
and  secondly,  for  want  of  parties,  because 
the  plaintiff  had  not  made  Nathaniel  Bartlett 
a  party  to  the  biU,  or  prayed  process  against 
him. 

Mr.  Kindersley^  Mr.  J,  Russell,  and 
Mr.  Giffard,  in  support  of  the  demurrer. — 
The  bill  puts  the  relief  it  prays  upon  the 
ground  of  undue  infiuence  exercised  upon 
the  testator  by  some  of  the  defendants,  by 
means  of  a  Mse  representation  contained  in 
a  written  report,  which  was  detrimental  to 
the  character  of  the  plaintiff;  and  the  result 
of  which  was,  that  the  testator  was  induced 
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to  execute  a  ninth  codicil,  which  revoked 
the  previous  gifts  to  the  plaintiff.  The  will 
and  nine  codicils  have  heen  admitted  to 
probate  in  the  ecclesiastical  court,  and 
even  supposing  the  testator  to  have  been 
hindered,  by  means  of  the  alleged  false 
representation,  from  exercising  a  fair,  un- 
biassed purpose  of  boimty,  tibe  ecclesias- 
tical court  is  nevertheless  competent,  and 
that  it  is  the  proper  and  exclusive  tribunal 
to  decide  on  the  validity  of  the  will  and 
codicils.  The  duty  of  this  Court  is  to  put 
a  construction  on  and  give  effect  to  the  will 
of  a  testator ;  but  it  has  never  assumed  an 
authority  to  decide  that  a  will,  which  has 
been  duly  proved  in  the  proper  ecclesiastical 
court,  is  not  the  will  of  the  testator.  There 
are  cases  where  a  testator  has  been  prevailed 
upon  to  confer  a  benefit  upon  a  person  in 
an  assumed  character,  in  which  the  Court 
has  interposed  its  authority,  on  the  principle 
that  the  intention  of  the  testator  was  known 
at  the  date  of  his  will ;  but  none  of  them 
have  gone  so  &r  as  to  create  an  intention 
for  the  testator,  different  from  that  expressed 
by  his  will,  and  to  declare  a  legatee  under 
it  a  mere  trustee  of  other  parties.  This 
demurrer  must  also  be  allowed  for  want  of 
parties,  because  Nathaniel  Bartlett,  who  is 
a  trustee  of  the  400Z.,  under  the  ninth  co- 
dicil, for  the  benefit  of  the  plaintiff,  is  not 
before  the  Court,  and  because  the  bill  prays 
an  account  of  all  the  personal  estate  and 
effects  of  the  testator. 

Mr.  Pemherton  and  Mr.  JoUiffCj  contra. 
— ^The  plaintiff  admits  the  jurisdiction  of 
the  ecclesiastical  court,  and  the  legal  Vali- 
dity of  the  will  and  nine  codicils ;  and  he 
does  not  come  here  to  substantiate  his  case 
on  the  validity  or  invalidity  of  the  will  and 
nine  codicils  as  a  testamentary  instrument, 
or  on  the  construction  of  it,  but  on  certain 
allegation  of  circumstances,  the  effect  of 
which  is,  that  inasmuch  as  the  revocation 
of  the  will  and  eight  codicils  was  brought 
about  by  the  fraud  of  some  of  the  defen- 
dants, tie  Court  will  declare  them  to  be 
trustees  for  the  plaintiff,  to  the  extent  to 
which  he  would  have  been  entitled  to  the 
benefit  of  them,  in  case  that  codicil  had  not 
been  executed.  If  the  facts  alleged  are  true, 
there  can  be  no  doubt  that  the  plaintiff  is 
entitled  to  the  relief  he  prays ;  for  to  say 
that  parties  shall  be  benefited  by  their  own 
fraud,  will   be  subversive  of  justice   and 


equity.  The  aigoment  on  the  other  side  is, 
that  the  ecclesiastical  court  was  competent 
to  examine  into  the  validity  of  the  ninth 
codicil,  and  therefore  this  Court  has  no 
jurisdiction ;  and  that,  at  all  events,  its 
jurisdiction  ought  not  to  be  called  into 
operation,  because  of  the  dear  intention  on 
the  face  of  the  ninth  codicil  to  revoke 
former  benefits ;  the  consequence  of  which 
would  be  to  re-create  benefits,  and  make  a 
will  never  intended  by  the  testator.  The 
plaintiff,  however,  does  not  ask  the  relief  of 
the  Court  on  either  of  these  grounds.  He 
admits  the  jurisdiction  of  the  ecclesiastical 
court,  and  that  this  Court  cannot  make  a 
will,  or  give  an  intention  to  the  testator 
different  from  that  expressed  by  his  will. 
He  admits,  that  at  the  date  and  execution 
of  the  ninth  codicil,  it  was  the  intention  of 
the  testator  to  revoke  the  will  and  previous 
codidls ;  and  it  is  because  of  that  intention, 
and  because  of  the  effect  of  it,  and  because 
of  the  probate  of  the  ninth  codicil  having 
been  granted,  that  he  comes  to  this  court 
independently  of  these  grounds,  and  insists, 
that  a  fraud  was  practised  on  the  tes- 
tator; and  that,  in  the  consideration  of  a 
court  of  equity,  a  party  entitled  to  a 
benefit  through  fraud  must  be  considered 
a  trustee  oidy  for  those  who  were  de- 
prived of  such  benefit  by  such  firaud.  This 
Court  does  not  act  on  the  property  itself, 
or  on  the  proceedings  of  the  ecclesiastical 
court,  and  does  not  deal  with  the  intentions 
or  motives,  but  with  the  conduct;  and 
compels  right  to  be  done  by  the  parties  who 
have  fraudulently  conducted  themselves 
when  they  are  brought  before  it.  This  Court 
has  frequently  exercised  analogous  juris- 
diction. Thus,  in  KenneU  v.  Ahhott{X)y 
a  legacy  given  to  a  person  under  an  assum- 
ed character,  and  which  alone  was  supposed 
to  be  the  motive  of  the  bounty,  was  dedaied 
to  be  void.  In  Marriot  v.  Marriot  (2),  a 
person's  name  had  been  xntroduced  by  fraud, 
and  there  this  Court  exercised  jurisdiction. 
The  case  of  Bamesly  v.  Powel  (3)  is  im- 
portant, to  shew  the  authority  of  tlus  Court 
over  parties  after  the  ecclesiastical  court  has 
decided  upon  their  rights..  In  the  case  of 
Kerrich  v.  Bratubif  (4),  a  will  and  codicil 

(1)  4Vea.802. 

(2)  1  Stra.  666. 

h)  1  Ve8.seii.119,  286. 
(4f)  7  Bro.  P.C.  487. 
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which  had  been  obtained  by  fraud  were  set 
aside  aod  cancelled ;  and  there  the  Court  of 
Chancery  came  in  direct  competition  with  the 
ecclesiastical  court ;  and  it  is  quite  consistent 
with  the  decision  of  the  House  of  Lords  on 
appeal  that  the  case  was  dismissed  on  the  evi- 
dence only,  as  the  fraud  appears  to  have  been 
denied  by  the  answer,  and  the  evidence  was 
conflicting.  In  Bulhley  v.  Wilford  (5),  the 
Court  of  Chancery  carried  out  the  testator's 
intention,  by  decreeing  that  the  party  in- 
tended should  have  the  benefit,  and  not  the 
heir-at-law,  who  was  the  attorney,  and 
should  have  known  the  consequences  of 
levying  a  fine.  In  Stgrave  v,  Kmoin  (6), 
after  probate  granted,  a  court  of  equity 
examined  into  the  fidmess  of  a  residuary 
devise. 

Ex  parte  Fearon,  6  Ves.  633 ; 

Waliop  V.  Brown,  4  Bro.  C.C.  212; 

OingeU  v.  Harney  9  Sim.  540 ; 
were  also  cited ;  and  a  passage  in  Mitford 
om  Pleadings,  4th  edit.  p.  247,  was  referred 
to.  The  demurrer  for  .want  of  parties  must 
be  dismissed,  as  the  plaintiff  only  seeks  by 
his  prayer  to  have  the  benefit  of  die  will  and 
eight  first  codicils ;  and  therefore,  Nathaniel 
^fftlett  and  the  legatees  under  the  ninth 
codicil  are  not  necessary  parties,  as  the 
plaintiff  disclaims  all  interest  under  that 
codicil. 

Mr,  Kindersley,  in  reply. — There  is  no 
question,  that  where  a  testator  has  been 
induced  to  con&r  a  benefit  on  a  legatee  by 
his  will,  in  consideration  of  something  to  be 
done,  tiiis  Court  will  act,  and  convert  that 
legatee  into  a  trustee  ;  but  the  case  of  this 
plaintiff  is,  that  the  testator  was  fraudulently 
induced  to  make  the  ninth  codicil,  and  con* 
sequently,  this  Court  has  power,  in  effect, 
to  upset  it.  How  can  this  Court  say  how 
far  the  testator  was  influenced  by  any  repre- 
sentations of  any  persons?  —  or  tibat  the 
ninth  codicil  was  obtained  through  the 
fraud  of  Susannah  Evans  and  other  defen- 
dants, and  without  which,  the  testator's 
intention  of  bounty  would  have  continued? 
When  the  intention  of  a  testator  is  well 
ascertained,  the  Court  will  act  in  the  fur- 
therance of  that  intention ;  but  no  case  has 
been  cited  on  behalf  of  the  plaintiff  to  shew, 
that  when  a  will  has  been  well  proved,  this 

(6)  2  CI.  &  Fin.  102. 
(6)  1  Beat.  57. 


Court  will  set  up  an  intention  at  variance 
with  that  in  such  will.  Kennell  v.  Abbott 
was  the  case  of  a  legacy  out  of  copyhold 
property,  where  the  testator  was  imposed 
upon  by  the  object  of  his  bounty,  under  a 
description  which  he  had  assumed.  In 
Marriot  v.  Marriot,  the  court  of  equity 
lent  its  aid  in  furtherance  of  the  ecclesiastical 
court  In  Bamesly  v.  Potoel,  this  Court 
exercised  jurisdiction;  and  the  question 
there  was,  whether  or  no  the  probate  had 
been  obtained  by  fraud ;  but  here,  the  plain- 
tiff raises  and  litigates  that  question.  And 
in  all  the  other  cases  cited,  it  appears  that 
this  Court  has  frequentiy  assisted  the  eccle- 
siastical court  in  establishing  a  wfll  which 
has  been  duly  proved,  but  has  never  assumed 
a  jurisdiction  in  opposition  to  that  court. 
Nathaniel  Bartiett  is  a  necessary  party  to 
this  suit,  as  the  plaintiff  has  not  repudiated 
his  interest  under  the  ninth  codicil. 

The  Master  of  the  Rolls. — The  bill 
prays  for  a  declaration,  that  the  defendants, 
the  executors,  or  the  defendant  Susannah 
£vans,  are  or  is  trustees,  or  a  trustee  for 
the  plaintiff,  to  the  extent  of  such  benefit ; 
and  the  usual  accounts.  The  testator,  John 
Allen,  by  his  will,  gave  to  the  plaintiff,  and 
his  brother  and  sister,  a  legacy  of  4,000/., 
to  be  divided  equally  amongst  them ;  and, 
by  the  same  will,  he  gave  the  residue  of  his 
estate  to  his  executors,  to  be  held  under  the 
same  trusts  as  a  sum  of  20,000/.  new  ^^U 
per  cent,  stock,  which  was  in  effect  given  to 
trustees  for  the  separate  use  of  the  testator's 
daughter  Susannah  Evans,  for  life,  with  a 
power  to  her  to  dispose  thereof  by  her  will, 
and  a  limitation  to  her  next-of-kin  in  default 
of  an  appointment.  By  the  4th  codicil,  the 
testator  gave  to  the  plaintiff  a  contingent 
benefit  in  the  sum  of  2,000/.,  and  by  the 
sixth  he  gave  to  the  plaintiff  one-fourth  part 
ot  the  clear  residue  of  the  estate.  But  by  the 
ninth  codicil  he  revoked  the  benefits  given  to 
the  plaintiff  and  some  other  persons,  and  di- 
rected that  they  should  take  no  further  or  other 
benefit  under  his  will  and  codicils,  except  as 
therein  mentioned.  And  alter  giving  various 
directions  with  respect  to  other  persons,  he 
directed  his  executor,  as  soon  as  convenient 
after  his  decease,  to  purchase  and  invest  in 
the  names  of  Nathaniel  Bartiett,  Susannah 
Evans,  and  William  Allen,  the  sum  of  800/. 
3/.  percent,  consolidated  annuities,  for  them 
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to  receive  the  dividends  thereof^  and  to  pay 
the  same  by  equal  weekly  instalments  unto 
plaintiff,  during  his  life,  or  until  he  should 
attempt  to  sell,  or  otherwise  dispose  of  the 
same ;  and  in  such  case,  he  declared,  that 
the  same  should  fall  into  the  residue  of  his 
personal  estate.  Upon  a  contest  in  the  ec- 
clesiastical court,  in  which  the  plaintiff  seems 
to  have  alleged,  that  the  ninth  codicil  was 
obtained  by  fraud  and  imdue  influence,  pro- 
bate of  the  will  and  codicils,  including  the 
9th  codicil,  has  been  granted  to  the  defen- 
dants Richard  MTherson,  Samuel  Tomkins, 
and  William  Allen.  The  plaintiff,  still  al- 
leging that  the  9th  codicil  was  obtained  by 
fraud,  and  by  the  misrepresentation  of  Mr. 
Allen,  acting  in  collusion  with,  and  with  the 
knowledge  of  Susannah  Evans,  the  residuary 
legatee,  now  applies  himself  to  the  juris- 
diction of  the  Court,  and  prays  to  be  relieved 
here  by  a  declaration  of  trust,  in  a  case  in 
which  he  has  failed  to  obtain  relief  in  the 
ecclesiastical  court,  by  disputing  the  validity 
of  the  codicil.  To  the  bill  a  demurrer  has 
been  put  in  for  want  of  equity,  and  for  want 
of  parties ;  and  in  support  of  the  demurrer, 
it  is  argued,  that  by  giving  relief,  the  Court 
would  inteifere  with  the  jurisdiction  of  the 
ecclesiastical  court,  which  has  alone  autho- 
rity to  determine  upon  the  validity  of  a  tes- 
tamentary instrument.  The  coimsel,  who 
support  the  bill,  admit  the  jurisdiction  and 
authority  of  the  ecclesiasticiEd  court  in  the 
fullest  extent,  and  that  the  plaintiff  has  no 
right  to  dispute  the  legal  validity  of  the 
probate,  or  of  the  nine  codicils.  The  gift 
given  to  the  plaintiff  by  the  will  and  pre- 
ceding codicils,  are  admitted  to  be  lewdly 
revoked,  but  the  effect  of  the  revocation  is 
to  confer  a  greater  benefit  on  the  residuary 
legatee ;  and  if  that  revocation  was  as  the  biU 
alleges,  produced  by  her  by  fraud,  they 
allege,  that  this  Court  has  the  jurisdiction 
to  deprive  her  of  the  benefit  of  it,  and  to 
declare  her  to  be  a  trustee  for  those  to  whose 
prejudice  the  fraud  was  committed.  The 
case  appears  to  be  attended  with  considerable 
difficulty,  but  the  Court  has  already  exer- 
cised jurisdiction  in  cases  so  analogous,  that 
the  plaintiff  cannot  be  deprived  of  the  benefit 
of  the  will  and  eight  first  codicils.  It  is  said 
by  Sir  John  Leach,  in  the  case  of  Segrave  v. 
Kirwifif  that  the  executor  injuring  those  per- 
sons who  take  by  the  will,  the  Court  is 
authorized  to  engraft  an  equity  on  the  gift, 


and  to  convert  the  donee  into  a  trustee  for 
other  persons.  Thus  in  Marriot  v.  Mar^ 
riotf  it  was  held,  that  notwithstanding  pro- 
bate, a  court  of  equity  had  authority  to  in- 
quire, whether  the  gift  of  the  residuary  estate 
was  obtained  by  fraud.  Issues  were  directed 
to  try  the  matter  by  the  plaintiff,  and  certain 
cases  were  then  mentioned  in  which  the 
Court  declared  a  trust,  although  the  trust 
was  not  expressed  in  the  will  itself.  Again, 
in  Kennell  v.  Abbott,  it  is  stated,  that  where- 
ever  a  legacy  is  given  in  a  Mse  character, 
which  a  person  has  assumed,  and  which 
alone  can  be  supposed  to  be  the  intention 
of  bounty,  the  law  will  not  permit  him  to 
avail  himself  of  it,  and  therefore  he  cannot 
demand  his  legacy.  Again,  in  another  case, 
which  was  a  case  in  which  the  executor, 
who  under  the  probate  would  have  been 
entitled  to  the  residue,  was  held  not  to  be 
so,  because  he  did  not  inform  the  testator 
that  the  effect  of  making  him  executor 
would  be  to  give  him  a  title  to  the  residue. 
And  in  the  case  of  Bamesly  v.  Powel,  which 
was  a  case  of  real  estate,  where  the  will  was 
revoked  by  a  fine,  which  fine  was  levied 
under  the  advice  of  the  person  who  was  the 
heir-at-law,  it  was  held,  that  the  person 
who  was  entitled  by  descent  should  not  be 
entitled  against  the  proved  will  which  the 
law  revoked,  because  he  had  not  informed 
the  testator  of  the  effect  of  the  fine  to  be 
levied.  The  case  of  Bamesly  v.  Powel,  j 
(the  circumstances  of  which  are  so  very 
peculiar,  and  the  frauds  in  which  were  of 
such  a  singular  nature,)  does  not  seem  to  be 
applicable  to  this  case ;  therefore  I  do  not 
rely  on  that  case,  any  fiirther  than  it  shews 
the  greatest  authority  which  this  Court  would 
exercise  on  persons,  whose  rights  have  been 
established  by  former  proceedings  in  the 
ecclesiastical  court.  The  cases  of  Barnesly 
V.  Powel  and  Kennell  v.  Abbott,  and  the 
case  in  which  the  legatee  made  proposals, 
which  he  afterwards  neglected  to  perform, 
shew,  that  in  the  consideration  of  the  Court, 
the  simple  fact  of  the  testator  appearing  by 
the  probate  to  have  given  a  particular  legacy 
or  residue  to  a  person  named  in  his  will,  is 
not  in  itself  a  reason  why  the  Court  should 
permit  a  legatee  to  take  the  benefit  of  the 
gift,  if  he  appears  to  have  obtained  it  by 
fraud;  and,  if  fraud  be  established,  this 
Court  has  assumed  authority  to  deprive  the 
fraudulent  party  of  the  benefit  of  it. 
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The  present  case  is  not  precisely  like  any 
former  cases.  One  of  the  defendants,  Susan- 
nah Evans,  as  a  residuary  legatee,  takes  her 
interest,  subject  of  course  to  the  payment  of 
the  pecuniary  legacies  given  by  the  testator, 
who  by  his  sixth  codic3  gave  to  the  plaintiff 
one-fourth  of  the  clear  residue  of  his  estate 
and  effects.  The  payment  therefore  of  their 
l^ades  would  not  be  productive  of  benefit 
to  her.  Ilie  allegations  contained  in  the 
bill  are  very  material,  and,  on  the  whole,  are 
sufficient  to  support  the  bill.  Bartlett  is  a 
mere  trustee  for  the  plaintiff,  and  has  no 
interest  and  no  duty,  except  that  which  the 
plaintiff  is  ftdly  competent  to  sustain ;  and  the 
other  persons  interested  in  the  ninth  codi- 
cil, are  not  interested  in  the  relief  which  the 
plaintiff  prays,  and  which  does  not  relate  to 
the  whole  codicil,  but  only  to  so  much  of 
the  codicil  as,  by  the  revocation  therein  con- 
tained, gives  a  benefit  to  the  residuary  lega- 
tee, to  the  prejudice  of  t^e  plaintiff;  and  the 
demurrer  for  want  of  parties  cannot  be  sus- 
tained. 


V.C.l 
,  15.  / 


BOBE&TS  9.  WIU.UMS. 


WiGRAM,  V.C, 
Nov.  If 

—Costs. 

A  person  ex^uting  a  voluntary  settlement, 
passes  the  estate  out  of  himself,  though  he 
retain  the  deed  in  his  oton  possession ;  and 
such  settlement  is  not  affeeied  by  a  subsequent 
voluntary  deed,  delivered  over  to  the  party 
in  ithose  favour  it  is  made.  The  Court,  in 
the  absence  of  special  circumstances,  will 
give  effect  to  the  first  legal  instrument  in 
favour  of  the  party  claiming  under  it. 

Semble — In  a  redemption  suit,  the  mort- 
gagee will  be  ordered  to  pay  the  costs  occa- 
sioned by  a  defence,  in  which  he  fails,  not 
connected  with  his  tHk  as  mortgagee. 

By  indentures  of  the  7th  and  8th  of  June 
1826,  between  W.  Roberts  (the  settlor)  of 
the  first  part,  Elizabeth  R.  (the  grand- 
daughter of  the  settlor  and  the  mother  of 
the  plaintiff)  of  the  second  part,  and  J.  W. 
and  O.  J.  (releasees  to  uses)  of  the  third 
part,  W.  R,  after  reciting  that  he  was 
desirous  of  making  some  provision  for  his 
grand-daughter  E.  R,  in  consideration  of 
natural  love  ahd  affection,  agreed  to  convey 
New  Series,  XL— Chanc. 


the  premises  therein  mentioned,  and  then 
conveyed  the  said  premises  to  the  use  of 
himself  for  life,  remainder  to  the  use  of 
E.  R.  in  fee.  And  in  the  deed  he  reserved 
to  himself  a  power  to  charge  the  property, 
by  any  deed  or  will,  to  the  extent  of  ?00Z., 
and,  for  the  purpose  of  securing  the  same,  to 
create  a  term  of  years.  E.  R,  the  grand- 
daughter, died  in  1831,  in  the  lifetime  of 
the  settlor,  lea\'ing  the  plaintiff  her  heir-at- 
law.  W.  R,  the  settlor,  died  in  January 
1833,  having,  by  his  will,  dated  the  22nd 
of  December  1831,  reciting  the  settlement 
deed,  and  the  power  reserved  to  him  therein, 
charged  the  property  with  200/.,  in  favour 
of  his  son  Robert  Williams,  the  defendant 
in  the  cause,  and  appointed  the  property  to 
him  for  a  term  of  500  years.  Upon  the 
death  of  the  settlor,  Robert  Williams  entered 
upon  the  property  as  mortgagee  for  200Z. 
In  1840,  the  plaintiff  filed  his  bill  to  redeem 
the  property,  upon  payment  of  the  200/., 
alleging  applications  to  the  defendant  to 
assign  the  term,  and  a  tender  of  200/.  The 
defendant,  by  liis  answer,  insisted  that  this 
was  a  voluntary  deed,  and,  never  ha\dng 
been  out  of  the  possession  of  the  settlor, 
and  never  ^ven  over  to  the  person  in  whose 
favour  it  was  made,  nor  even  communicated 
to  her,  was  not  valid  in  law  :  that  at  the 
time  of  its  execution,  the  defendant  and  the 
settlor  were  not  upon  good  terms ;  but  their 
differences  being  shortly  afterwards  made 
up,  the  settlor  repented  of  what  he  had  done, 
and  became  desirous  of  defeating  the  settle- 
ment, and  for  that  purpose,  in  February 
1832,  executed  another  deed  in  favour  of 
the  defendant,  reciting  an  agreement  for  the 
sale  of  the  property  to  him  for  400/.,  but 
the  answer  fid  not  allege  that  the  consider- 
ation was  paid.  The  witnesses  on  the  part 
of  the  plaintiff  proved  the  due  execution 
by  the  settlor  of  the  deed  of  1826,  and  that 
Elizabeth  Roberts  was  present  at  the  time 
of  the  execution,  and  that  the  settlor  then 
said  to  her,  that  he  had  given  the  property 
to  her  after  his  death.  The  plaintiff  had 
possession  of  the  deed  under  which  he  claim- 
ed. The  defendant  did  not  go  into  evidence. 
Mr.  Sutton  Sharpe  and  Mr.  Cockerell, 
for  tbe  plaintiff. — By  tlie  settlement  and  the 
will,  the  legal  estate  for  500  years  is  vested 
in  the  defendant,  so  that  the  question  cannot 
be  tried  at  law.  First,  the  defendant  says, 
the  deed  was  never  out  of  the  possession  of 
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the  settlor;  he  was  the  proper  person  to 
have  the  custody,  as  he  had  a  life  interest 
under  the  deed. 

[WiGRAM,  V.C. — Mr.  Sanders  on  Uses, 
vol.  1.  p.  119,  says,  the  releasee  to  uses  is 
the  proper  custos.^ 

The  practice  is  otherwise. 

Ford  V.  Peering,  1  Ves.  jun.  72. 

Bowles  V.  Stewart,  1  Sch.  &  Lef.  209. 

Shaw  V.  Shaw,  12  Price,  163. 

2  Sug.  Ven.  ^  Pur.  8th  edit.  194. 

4  Cruise's  Dig.  128. 
It  is  proved  that  the  contents  of  the  deed 
were  communicated  to  Elizabeth  Roberts. 
But  delivery  over  is  not  essential  to  make 
the  deed  valid. 

Doe  V.  Knight,  5  B.  &  C.  471 ;  s.  c.  4 
Law;J.  Rep.  K.B.  161. 

Sear  v.  Ashwell,  3  Swanst,  411,  n.  a. 

Exton  v.  Scott,  6  Sun.  31. 

Worrall  v.  Jacob,  3  Mer.  256. 
A  prior  voluntary  deed  is  to  be  preferred 
before  a  subsequent  voluntary  deed — 
Clavering  v.  Clavering,  2  Vem.  478. 
Boughton  v.  Boughton,  1  Atk.  625. 
As  to  the  second  deed :  tibe  bona  fides  of  the 
sale  must  be  clearly  established  —  Hum- 
phregs  v.  Pensam  ( 1 ).  The  defendant  has  not 
alleged  that  he  paid  the  consideration  :  the 
receipt  indorsed  on  the  deed,  or  any  decla- 
rations by  the  settlor,  are  no  evidence  of 
that  fact— Doe  V.  Webber  (2).   Besides,  the 
settlor,  by  his  will,  treated  the  settlement  as 
valid,  and  exercised  the  power  therein  re- 
served to  him. 

Mr.  Sinipkinson  and  Mr.  Koe,  for  the 
defendant.  —  The  testator  never  divested 
himself  of  the  estate  by  the  first  deed,  but 
it  remained  in  his  own  possession  as  an 
escrow ;  under  these  circumstances,  the  set- 
tlor executed  the  subsequent  deed,  which 
the  settlor  handed  over  to  the  defendant. 
Assuming  both  to  be  voluntary  deeds,  the 
first  is  not  effectual,  as  not  being  parted 
with  by  the  testator ;  the  second  was  effec- 
tually parted  with  ;  and  that  brings  it  within 
the  principle  of  two  or  three  cases.  In 
Naldred  v.  Gilham  (3),  the  fii^t  deed  was 
retained  by  the  settlor,  and  the  second  parted 
with,  and  the  decision  was  in  favour  of  the 
second.     The  same  point  was  decided  in — 


(1)  1  Mvl.  &  Cr.  580. 

(2)  1 


Ad.  &  El.  733  ;  s.  c.  8  Law  J.  Rep.  (n,s.) 
K.B.  208. 

(3)  1  P.  Wms.  577. 


Cotton  v.  King,  2  P.  Wms.  357 ; 

Uniacke  v.  Giles,  2  Mol.  268. 
The  only  difference  in  the  last  case  was,  that 
the  subject-matter  was  a  chose  in  action. 

[ WiGRAM,  V.C. — A  voluntary  deed  passes 
nothing  in  a  chose  in  action.] 

The  principles  applicable  to  cases  of  this 
kind  are  collected  in  Cecil  v.  Butcher  (4), 
and  the  result  is,  that  if  there  has  been  an 
unequivocal  delivery  of  the  deed,  it  is  not 
affected  by  a  subsequent  voluntary  deed. 
As  to  the  settlor  retaining  the  deed  as  tenant 
for  life,  it  is  to  be  observed,  that  his  interest 
was  not  created  by  that  deed ;  so  that  it  is 
to  be  presumed,  that  he  retained  it  as  an 
imperfect  instrument. 

Mr.  Sutton  Sharpe,  in  reply. — Naldred 
V.  Gilham  went  upon  the  mistake,  the  set- 
tlor there  intending  to  have  had  a  power  of 
revocation  in  the  settlement.  Antrobus  v. 
Smith  (5),  and  that  class  of  cases,  went  upon 
the  £Etct,  tibat  nothing  passed  at  law. 

Nov.  15. — ^WiGRAM,  V.C. — This  is  a  case 
in  which  the  author  of  a  voluntary  settlement 
reserved  to  himself  a  power  of  charging  the 
estate  comprised  in  the  settlement  with 
2002.,  and  of  creating  a  term  of  years  for 
raising  the  same.  The  settlement  was  made 
In  June  1826.  By  his  will,  dated  in  1831, 
he  executed  the  power,  and  created  the 
term,  and  charged  the  estate  with  2002.  in 
favour  of  the  defendant.  Now,  supposing 
the  deed  of  settlement  free  from  all  doubt, 
the  plaintiff  is  owner  of  the  estate,  subject 
to  the  term.  The  plaintiff  files  his  bill, 
pra3dng  an  account,  and  to  be  let  in  to  re- 
deem. The  defendant,  by  his  answer,  has 
set  up  a  case  which  he  has  not  proved  in 
the  cause — ^viz.  that  the  deed  remained  in 
the  hands  of  the  settlor  during  his  life ;  as 
he  took  a  life  interest  in  the  property  under 
the  deed,  that  might  sufficiently  explain  his 
intention  in  retaining  the  deed.  But  the 
defence  set  up  not  being  proved,  I  am  per- 
fectly at  liberty  to  exclude  that  fact  from 
my  consideration.  But  the  case  was  argued 
as  if  the  retention  of  the  deed  by  the  settlor 
was  proved.  Now,  I  conceive  that  would 
be  no  ground  to  impeach  the  deed.  First, 
the  plaintiff  is  not  here  asking  of  the  Court 
to  take  property  out  of  the  possession  of  a 
party  who  has  executed  a  deed  and  not  de- 

(4)  2  Jac.  &  Walk.  565. 

(5)  12  Ves.  39. 
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livered  it ;  but  the  deed  is  in  the  possession 
of  the  -pSiity  claiming  under  it ;  and  the 
question  is,  whether  Uie  Court  is  to  refuse 
to  give  him  the  benefit  of  it.  Looking  at 
it  in  the  abstract,  I  will  consider  whether  a 
person  executing  a  deed  does  not  pass  the 
estate  out  of  himself.  Having  had  occasion 
to  consider  this  question  before,  I  waited  to 
hear  whether  that  could  be  the  point  the 
defendant  was  going  to  take ;  having  con- 
sidered it  as  settled,  that  the  deed  may  re- 
main in  the  possession  of  the  author,  and 
that  in  the  absence  of  special  circumstances, 
the  Court  will  give  effect  to  the  legal  instru- 
ment, provided  it  is  not  called  upon  to  make 
that  perfect  which  was  not  so  before — Sear 
V,  Ashwell,  Exton  v.  Scott ^  Clavering  v. 
Clavering^  and  Bougkton  v.  Boughton.  All 
these  cases  bear  out  the  proposition,  that  the 
deed  is  good  at  law,  and  that  a  court  of 
equity  will  give  effect  to  it  as  a  general 
proposition.  Three  cases  were  cited  by  the 
defendant's  counsel,  as  countervailing  that 
law  or  correcting  the  cases — Naldred  v. 
GUham,  Cotton  v.  King,  and  Uniacke  v. 
Giks,  The  last  case,  when  explained,  does 
not  bear  upon  the  point ;  because,  as  I  un- 
derstand it,  the  deed  was  in  fact  no  deed  at 
all,  the  property  to  be  acted  upon  being  a 
chose  in  action,  and  nothing  passing  at  law. 
Cotton  V.  King  and  Naldred  v.  Gilham 
stand  upon  the  same  footing,  forming  excep- 
tions to  the  general  rule.  Naldred  v.  Gil- 
ham  is  commented  upon  by  Lord  Hard- 
wicke,  in  Boughton  v.  BouglUon,  and  by  Mr. 
Justice  Bayley,  in  Doe  v.  Knight,  and  by 
Sir  W.  Grant  in  WorraUY.  Jacob,  All  these 
Judges  refer  the  decision  to  special  circum- 
stances— t.  e.  firaud  or  mistake.  I  was  re- 
ferred to  a  passage  in  Cecil  v.  Butcher, 
where  it  was  said,  that  no  such  facts  appear. 
I  cannot  assume  that  the  several  Judges  in- 
vented the  facts,  but  I  must  presume  that 
what  they  say  was  founded  upon  inquiry ; 
and,  therefore,  that  their  opinion  of  that 
case  was,  that  it  coidd  not  be  supported, 
unless  upon  the  special  circumstances.  In 
this  case,  it  is  not  suggested  that  there  are 
any.  Indeed,  they  all  go  the  other  way. 
Hie  author  of  the  settlement  had  commu- 
nicated it  to  the  plaintiff's  mother,  and  by 
his  win  had  exercised  the  power  given  by 
the  deed  ;  which  would  be  perfectly  absurd 
if  he  had  considered  the  deed  inoperative. 
Exton  v.  Scott  is  a  very  strong  case.     The 


only  other  case  is  Cecil  v.  Butcher,  I  only 
obser\'e,  that  this  is  the  decision  of  Sir  Tho- 
mas Plumer,  who  made  those  comments 
upon  Naldred  v.  Gilham,  that  except  under 
special  circumstances  such  a  deed  is  binding 
in  equity.  This  case  is  a  distinct  authority 
that  the  deed  is  good  in  law  ;  and  in  eqidty 
also,  where  a  party  has  an  equitable  interest 
arising  out  of  such  a  deed.  The  only  re- 
maining question  is  as  to  costs.  The  de- 
fendant, instead  of  resting  his  case  upon  his 
title,  as  mortgagee,  claims  the  estate  as  his 
own.  I  own  that  I  think  it  is  too  much  to 
say,  the  mortgagor  shall  pay  the  costs  of 
setting  right  the  error  into  which  the  defen- 
dant has  fallen.  It  seems  to  me,  that  the 
costs  ought  to  go  according  to  the  order  made 
in  Harvey  v.  Tehhutt  (6),  in  which  case  I  have 
ascertained  that  Sir  T.  Plumer  penned  the 
minutes  of  the  order.  It  must  be  referred 
to  the  Master  to  take  the  accounts,  and  to 
inquire  whether  a  proper  tender  was  made 
by  the  plaintiff;  and  the  costs  and  further 
directions  must  be  reserved. 


} 


BTORER     V.     THE      GREAT 
WESTERN  RAILWAY. 


K.  Bruce,  V.C. 
Dec.  2. 

Sequestrationr— Practice. — 9th  New  Order 
0/1841. 

The  9th  order  o^  1841,  requiring  an  affi- 
davit, stating  that  deponent  believed  a  party 
to  be  in  a  county  at  a  particular  time,  is  not 
satisfied  by  an  affidavit  stating  that  deponent 
believed  that  party  to  be  residing  in  the  county 
at  that  time, 

Mr,  Bazalgette  moved,  upon  tlie  9th  New 
Order  of  1841 ,  for  a  writ  of  sequestration. — 
That  order  stated,  that  upon  the  sheriff's 
return  non  est  inventus  to  an  attachment 
issued  against  the  defendant  for  not  answer- 
ing the  bUl,  and  upon  affidavit,  stating, 
among  other  things,  "  that  the  person  suing 
forth  such  writ  verily  believed,  at  the  time 
of  suing  forth  the  same,  that  such  defendant 
was  in  the  coUnty  into  which  such  writ  was 
issued,"  the  plaintiff  should  be  entitled  to 
such- writ  as  is  mentioned  in  the  order.  The 
affidavit  upon  which  the  motion  was  made 
stated,  that  the  person  suing  the  writ  of 
attachment  verily  believed  that,  at  the  time 

(6)  1  Jac.  &  Walk.  197. 
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of  suing  forth  the  same,  "  the  defendant  was 
residing  in  the  coimty  of  Middlesex,*'  into 
which  the  writ  was  issued. 

Knight  Bruce,  V.  C.  said,  that  even 
according  to  a  correct  use  of  language,  a 
person  might  be  stated  to  be  residing  in  a 
county  at  a  particular  time,  when  he  was 
not  then  actually  in  that  county.  The  affi- 
davit ought  to  follow  the  terms  of  the  order. 

Motion  refused. 


} 


EVANS  r.  WILLIAMS. 


M.R. 

Dec.  2. 

2 1  St  and  22nd  Order  of  1 841 — Practice— - 
Attachment. 

A  return  made  by  the  sheriffs  on  a  writ  of 
attachment^  by  indorsement,  to  the  effect,  that 
he  had  seized  the  defendant  under  the  attach^ 
ment,  is  sufficient  evidence  to  ihduce  the  Court 
to  give  liberty  to  file  the  traversing  note  under 
the  21st  and  22nd  orders  of  the  26th  of  Au^ 
gust  1841. 

The  defendant  was  in  the  custody  of  the 
sheriff,  under  a  writ  of  attachment,  for  want 
of  answer,  and — 

Mr.  W.  M.  James  now  moved,  on  behalf 
of  the  plaintiff,  for  liberty  under  the  21st 
and  22nd  orders  of  the  26th  of  August  1841, 
to  file  a  traversing  note. 

The  writ  was  produced,  on  the  back  of 
which  it  appeared,  by  indorsement,  that  the 
sheriff  had  seized  the  defendant  under  the 
attachment,  and — 

The  Court  thereupon  made  the  order 
sought. 


Mr.  Dumerque,  on  behalf  of  the  plaintiff, 
on  a  former  day,  moved  to  take  the  defen- 
dant's answer  off  the  file  for  irregularity. 

It  appeared,  that  in  the  title  of  the  an- 
swer, the  name  of  the  next  friend  of  the 
infant  plaintiff  was  spelt  Symmonds,  instead 
Simmons,  which  was  the  manner  in  which 
the  name  of  the  next  friend  of  the  plaintiff 
was  spelt  in  the  bill. 

Mr.  Rolt,  contra. 

The  cases  cited  were— 

Griffiths  V.  Wood,  11  Ves.  62. 
Sidgier  v.  Tyte,  ibid.  202. 
Pieters  v.  Thompson,  Coop.  249. 
Cope  V.  Parry,  1  Madd.  88. 

The  Master  of  the  Rolls,  on  this  day, 
stated  that  he  had  inquired  into  the  practice 
in  this  case,  and  said,  that  he  should  make 
the  order  sought  by  the  notice  of  motion, 
as  he  did  not  consider  the  circumstance  of 
the  plaintiff's  taking  an  office  copy  of  the 
answer  amounted  to  a  waiver  of  the  irre- 
gularity. 


M.R. 
Dec.  2. 


} 


RAY  V.  MARTELL. 


Irregularity — Practice — Answer. 

Where  the  name  of  the  infant  plaintiff's 
next  friend  is  mis-spelt  in  the  title  to  the  de- 
fendant's answer,  the  taking  of  an  office  copy 
of  the  answer  is  not  a  waiver  of  the  right  to 
move  to  take  the  answer  off  the  file  for  irre- 
gularity. 


22;  V 
20.  ) 


L.C 

Nov.  22 ;  >     PRICE  v.  north. 
Deo.  20 

Will — Assets — Construction — Charge — 
DebU. 

A  general  direction,  contained  in  the  early 
part  of  a  will,  for  the  payment  of  the  testa-' 
tor's  debts,  makes  his  real  estates  ■equitable 
assets,  unless  such  general  direction  be  coit- 
trouled  or  rebutted  by  a  subsequent  clause  in 
the  will  inconsistent  with  su<;h  direction. 

Frederick  Gwynne  commenced  his  will 
by  directing  payment  of  all  his  just  debts 
and  fimeral  expenses,  and  the  costs  and 
charges  of  proving  his  will,  and  then  gave 
and  devised  the  reversion  and  remainder 
expectant  on  the  death  of  his  &ther,  Thynne 
Howe  Gwynne,  in  the  hereditaments  then  in 
his  father's  possession,  situate  in  the  county 
of  Brecon,  and  all  other  his  hereditaments 
of  or  to  which  he  might  be  seised  or  entitled 
in  possession,  reversion,  remainder,'  or  ex- 
pectancy, to  his  daughter,  A.  M.  E.  Holford, 
for  Ufe,  remainder  to  the  heirs  male  of  her 
body,  remainder  to  the  daughters  of  A.  M.  E. 
Holford,  as  tenants  in  common  in  tail,  re- 
mainder to  other  persons  mentioned  in  the 
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win.  The  testator,  in  a  sabsequent  part  of 
his  wHl,  appointed  his  father  (since  deceased) 
and  Joseph  Bonner  Cheston  executors  of 
his  will  and  guardians  of  his  daughter,  and, 
after  making  a  bequest  of  50Z.  and  other 
legacies,  bequeathed  aU  his  ready  money, 
securities  for  money,  goods  and  chattels 
whatsoever,  (subject  to  the  payment  of  all 
his  just  debts,  funeral  and  testamentary  ex- 
penses, and  the  annuities  and  legacies  pre- 
viously bequeathed  by  the  said  will,)  to  his 
daughter,  A.  M.  E.  Holford,  to  be  paid 
and  transferred  to  her  at  twenty-one  years 
of  age  or  day  of  marriage. 

The  bill  was  filed  in  the  Court  of  Ex- 
chequer, by  two  bond  creditors  of  the  tes- 
tator, on  behalf  of  themselves  and  all  other 
creditors  of  the  testator,  against  the  parties 
interested  under  his  will,  and  against  George 
North,  a  creditor  of  the  testator,  who  had 
obtained  letters  of  administration  with  the 
testator's  will  annexed  to  be  granted  to 
him ;  and  it  prayed,  that  the  trusts  of  the 
will,  so  far  as  the  same  related  to  the  pay- 
ment of  the  testator's  debts,  might  be  per- 
formed, and  that  an  account  might  be  taken 
of  the  debts  due  to  the  plaint^  from  the 
said  testator,  and  that  an  account  might  be 
taken  of  the  debts  due  from  him  to  the 
other  creditors  who  should  come  in  and 
contribute  to  the  expenses  of  the  suit,  and 
of  the  testator's  personal  estate  received  by 
the  administrator  and  the  persons  named  in 
the  will,  and  claiming  to  be  interested  in  the 
testator's  estates.  The  bill  then  prayed,  that 
such  personal  estate  might  be  applied  in 
satisfaction  of  the  debts  due  from  the  said 
testator  in  a  due  course  of  administration ; 
and  in  case  the  testator's  personal  estate 
should  not  be  sufficient  for  that  purpose, 
then  that  the  real  estates  might  be  sold,  and 
the  proceeds  applied  to  make  up  such  defi- 
ciency. 

On  the  9th  of  July  1840  the  cause  was 
heard,  when  a  decree  was  made,  by  which 
it  was  declared,  that  the  debts  of  the  plain- 
tiffs and  the  will  of  the  testator  were  well 
proved ;  and  it  was  decreed,  that  the  trusts 
of  the  testator's  will  should  be  carried  into 
execution;  and,  after  directing  the  usual 
reference  for  the  taking  an  account  of  the 
testator's  personal  estate  come  to  the  hands 
of  the  several  defendants,  and  of  the  testa- 
tor's personal  estate  then  outstanding,  an 


inquiry  was  directed  as  to  what  real  estates 
the  testator  died  seised  of,  or  entitled  to  in 
possession  or  reversion,  with  the  usual 
directions. 

On  the  30th  of  April  1812,  in  pursuance 
of  the  decree  of  the  9th  of  July  1810,  a 
report  was  made,  finding  the  amount  of  the 
debts  due  from  the  testator  at  his  death,  and 
of  the  personal  estate  received  by  the  admi- 
nistrator, and  of  the  balance  in  his  hands, 
and  also  the  real  estates  of  which  the  tes- 
tator died  seised  in  fee  simple. 

The  cause  coming  on  to  be  heard  for 
further  directions  on  the  4th  of  May  1812, 
on  the  report  of  the  SOth  of  April  1812, 
after  certain  directions  for  payment  into 
court  of  the  balance  of  personal  estate  then 
gotten  in,  and  also  for  sale  of  the  testator's 
real  estates,  it  was  referred  to  the  deputy 
remembrancer,  to  compute  subsequent  in- 
terest on  such  of  the  testator's  debts  as 
carried  interest ;  and  it  was  ordered,  that 
the  testator's  personal  estate  should  be  ap- 
plied in  a  due  course  of  administration ;  and 
in  case  any  part  of  the  personal  estate  had 
been  applied  in  payment  of  the  specialty 
debts,  dien  that  the  simple  contract  credi- 
tors of  the  testator  should  stand  in  the 
place  of  specialty  creditors,  as  far  as  the 
amount  of  the  specialty  debts  shoidd  have 
exhausted  the  testator's  personal  estate; 
and  that  they  should  be  paid  the  amount 
thereof  out  of  the  produce  of  the  real  estates. 
And  it  was  further  decreed,  that  the  remain- 
der of  the  testator's  real  estates  should  be 
applied  in'  payment  of  the  several  debts 
reported  due,  together  with  the  subsequent 
interest  on  such  of  the  debts  as  carried  in- 
terest ;  and  further  directions  and  costs  were 
reserved. 

On  the  15th  of  February  1841,  a  general 
report  was  made,  in  pursuance  of  the  order 
of  the  4th  of  May  1812,  finding  the  amount 
of  the  testator's  specialty  and  simple  contract 
debts  respectively,  and  such  of  them  as  had 
been,  and  to  what  extent,  satisfied ;  and  it 
was  found,  that  there  was  then  standing  to 
the  credit  of  the  cause  14,2772.  O^.  6d.,  SL 
per  cent,  bank  annuities,  and  1,0742. 7^.  4d. 
cash. 

On  the  26th  of  February  1841,  the  Chief 
Baron  (amongst  other  things)  directed  the 
Master's  general  report  to  be  confirmed, 
and  declared,  that  the  proceeds  of  the  tes- 
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tator's  real  estates  should  be  sold  to  be  legal 
assets  of  the  testator;  and  after  directmg 
payment  of  the  costs  of  the  several  parties 
to  be  taxed  and  paid  out  of  the  funds  stand- 
ing to  the  credit  of  the  cause,  the  Court 
decreed,  that  the  Master  should  apportion 
the  residue  amongst  the  specialty  creditors 
of  the  testator  named  in  the  report  of  the 
17th  of  February  1841,  according  to  the 
sums  reported  due  to  them  respectively  for 
pxincipal  and  interest  by  that  report.  The 
defendant  Finch,  the  administrator  de  bonis 
non  and  personal  representative  of  the  tes- 
tator, appealed  against  the  last-mentioned 
decree,  inasmuch  as  it  was  inconsistent  with 
the  terms  of  the  decrees  or  orders  of  the  9th 
of  July  1810  and  the  4th  of  May  1812 
respectively,  by  which  the  real  estate  of  the 
testator  (as  the  appellant  submitted)  was 
declared  and  made  subject  to  the  payment 
of  the  testator's  simple  contract  debts,  and 
which  orders  were  agreeable  to  the  true  con- 
struction of  the  testator's  will ;  whereas  by 
the  terms  of  the  order  of  the  26th  of  Febru- 
ary 1841,  a  large  proportion  of  the  money 
arising  from  the  testator's  real  estate  was 
directed  to  be  applied  in  pa3rment  of  his 
specialty  debts  alone,  to  the  prejudice  and 
exclusion  of  his  creditors  by  simple  contract* 

The  appeal  having  come  on  to  be  heard 
before  the  Lord  Chancellor,  under  the  pro- 
visions of  the  statute  5  Vict.  c.  6, — 

Mr.  Swanston  and  Mr,  Coleridge^  for  the 
plaintiffs,  contended,  that  the  decision  in  the 
Court  of  Exchequer  was  correct,  inasmuch 
as  the  charge  for  payment  of  debts  in  the 
early  part  of  the  will,  was  controuled  by  the 
clause  colitained  in  the  subsequent  part  of 
the  will  relative  to  the  testator's  personal 
estate :  that  the  due  course  of  distribution 
of  assets  was  that  according  to  law ;  and  the 
presumption  was,  that  a  testator,  when  he 
makes  his  will,  supposes  that  the  natural 
frind,  viz.  his  personal  estate,  will  suffice  for 
payment  of  his  debts. 

Douce  V.  Lad^  Torrington,  2  Myl.  &  K. 

600. 
Palmerv.  Graves,  1  Keen,  546,(1837)* 

Mr»  Girdlestone  and  Mr.  Neate,  for  the 
defendant  Finch,  the  appellant,  contended, 
first,  that  the  order  of  the  26th  of  February 
1841  was  wrong,  inasmuch  as  it  was  at 
variance  and  inconsistent  with  the  previous 


orders  made  in  the  suit,  which  were  correct, 
the  bill  being  filed  on  behalf  of  all  the  cre- 
ditors of  the  testator,  and  praying  that  the 
testator's  will  might  be  declared  well  prov- 
ed, and  the  trusts  thereof^  so  far  as  the  same 
related  to  the  testator's  debts,  carried  into 
execution :  that  by  the  prayer  of  their  bill, 
the  plaintiffs  at  once  admitted  that  certain 
trusts,  as  to  the  real  estate,  had  to  be  carried 
into  execution,  and  therefore,  that  the  rule 
must  be  followed  by  making  the  assets 
equitable :  that  the  two  decrees  made  by 
the  Court  of  Exchequer,  dated  the  4th  of 
May  1812,  and  the  26th  of  February  1841, 
were  inconsistent  with  each  other;  and  that 
one  could  not  be  carried  into  effect  without 
infringing  the  other,  the  former  not  being  a 
decretal  order,  to  be  worked  out  by  further 
directions,  biit  a  decree  itself  on  further 
directions,  made  on  the  Master's  report, 
and  pronounced  at  a  time  when  the  rights 
of  the  parties  were  to  be  declared.  Secondly, 
that  if  the  case  were  res  integra,  the  testa- 
tor's assets  in  the  present  case  must  be  consi- 
dered equitable :  that  the  true  principle  was, 
that  if  diere  be  a  general  direction  in  a  will 
to  pa;y  debts,  that  was  an  indication  to 
charge  &e  testator's  real  estates  with  the 
payment  thereof,  unless  in  a  subsequent 
part  of  the  will  there  was  something  to 
militate  against  that  principle,  and  limidng 
the  extent  of  the  previous  direction — 

Clifford  V.  LewiSy  6  Mad.  33 ; 

Graves  v.  Graves,  8  Sim.  43,(1836) ;  s.c. 
6  Law  J.  Rep.  (n.s.)  Chanc.  270 : 
that  in  Douce  v.  Lady  TorringUm,  the  tes- 
tator had  created  a  particular  fiind  for  the 
payment  of  the  simple  contract  debts ;  and 
the  fur  inference,  therefore,  was,  that  he 
did  not  iatend  the  charge  for  payment  of 
the  debts  to  extend  over  all  lus  estates: 
that  in  Palmer  v.  Graves,  there  was  both  a 
general  and  special  charge  for  payment  of 
debts,  but  the  special  charge  was  on  lease- 
hold estates  only;  and  in  the  present  case 
there  was  a  general  and  a  special  charge, 
but  the  special  charge  only  did  what  the 
law  would  do  without  it. 

Mr.  Keene  appeared  for  some  of  the  par- 
ties beneficially  interested  in  the  testator's 
estate,  which  was  insolvent. 

The  Lord  Chancellor. — In  this  case, 
the  introductory  words  of  the  will  charge 
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the  real  estate,  by  implication,  with  the 
payment  of  debts ;  bnt  such  a  charge  may 
be  rebutt^,  if  there  is  anything  in  the  will 
inconsistent  with  the  debts  being  charged 
upon  the  real  estates.  In  Thomas  v. 
Britnell{\\  words  similar  to  the  present 
were  used  in  the  beginning  of  the  will,  but 
in  a  subsequent  part  the  general  charge  was 
cut  down,  by  tbe  direction  of  the  testator 
that  his  real  estates  should  be  sold  for  pay- 
m^it  of  debts,  except  particular  estates 
therein  mentioned.  In  Douce  v.  Lady 
Torringtorif  there  was  a  charge  upon  part  of 
the  testator's  estate  for  payment  of  an 
annuity,  and  the  residue  of  the  testator's 
estate  was  directed  to  be  applied  to  the 
payment  of  simple  contract  debts,  which 
was  inconsistent  with,  and  negatived  the 
intention  to  create  a  general  charge  on  the 
part  of  the  testator's  debts ;  and  Palmer  r. 
Graves  was  professedly  decided  upon  those 
two  former  decisions.  What  is  relied  upon 
in  the  present  case  to  repel  the  presumption, 
is  the  last  clause  in  the  will,  respecting  the 
personalty ;  but  when  the  testator  gives  the 
same,  subject  to  debts,  he  does  nothing  in- 
consistent with  the  general  intention  ez« 
pressed  in  his  will ;  and  therefore,  such  a 
disposition,  in  such  terms,  cannot  defeat  or 
controul  the  general  charge.  My  opinion 
is,  that  there  is  a  general  charge  created  by 
the  first  direction  for  payment  of  debts,  and 
that  such  charge  is  not  defeated  by  any 
subsequent  clause.  In  GodoVphin  v.  Penneek 
(2),  Lord  Hardwicke,  speaking  of  the  case 
of  Leigh  v.  the  Earl  of  Warwick,  which 
was  carried  to  the  House  of  Lords,  says, 
"There  were  words  there  importing  a 
general  charge ;  and  afterwards,  some  parts 
of  the  real  estates  were  devised  subject  to 
the  payment  of  debts,  and  other  parts  were 
not  so  devised;  yet  Lord  King  thought 
that  the  general  charge  affected  the  whole, 
notwithstanding  the  particular  devise."  On 
looking  at  that  case  in  Bro,  P.C,  there  are 
no  &cts  stated.  Here,  there  is  a  charge  for 
payment  of  annuities ;  but  these  cannot  be 
considered  as  debts  of  the  testator. 


(1)  2Ve8.  sen.  S13. 

(2)  Ibid.  271. 


L.C. 

Nov.  2  ;      >  SMITH  V.  EAST  INDIA  COMPANY. 


.C.     -) 

Dec.  23.  J 


Practice.  —  Production  of  Documents  — 
East  India  Company, 

The  communications  which  pass  between 
the  East  India  Company  and  the  Board  of 
Commissioners  for  Indiayunder  3^4  Will.  4. 
c.  85,  are  privileged  communications,  and 
the  company  wUl  not  be  required  to  produce 
them  for  the  inspection  of  a  party,  who  is 
engaged  in  litigation  with  the  company  re- 
specting matters  which  are  referred  to  in  such 
communications. 

This  bill  was  filed  for  the  purpose  of  ob- 
taining a  decree  of  the  Court,  that  the  East 
India  Company  were  not  entitled  to  freight 
on  account  of  certain  cotton  belonging  to 
the  plaintiff. 

The  defendants  set  forth  in  the  third 
schedule  to  their  answer,  a  list  of  documents, 
papers  and  writings,  containing  confidential 
communications  made  or  received  by  the 
company  or  the  Court  of  Directors,  or  their 
secretary,  on  their  behalf,  to  or  from  her 
Majesty's  Commissioners  for  the  AfiGurs  of 
India,  or  their  secretary,  relative  to  the 
plaintiff's  claim,  and  which  communications 
were  so  made  and  received  respectively,  after 
the  plaintiff  had  advanced  his  claim,  and 
after  the  matters  in  dispute  in  this  suit  had 
arisen. 

The  Vice  Chancellor  made  an  order,  di<- 
recting,  among  other  things,  that  the  plaintiff 
should  be  at  liberty  to  inspect  the  docu- 
ments, &c.  mentioned  in  the  third  schedule. 

A  motion  was  now  made  before  the  Lord 
Chancellor,  on  behalf  of  the  defendants,  that 
this  part  of  the  Vice  Chancellor's  order 
might  be  discharged. 

Mr.  L.  Wigram  and  Mr.  Lloyd  appeared 
for  the  defendants,  and — 

Mr.  G.  Turner  and  Mr.  Stevens,  for  the 
plaintiff. 

The  following  authorities  were  referred 


to:- 


Wyatt  V.  Gore,  Holt,  N.P.C.  299. 
Heslop  V.  Bank  of  England,  6  Sim.  192. 
Attorney  General  v.  Brown,  1  Swan.  265. 
Green  v.  Weaver,  1  Sim.  404 ;  s.  c.  6 
Law  J.  Rep.  Chanc.  1. 
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Greenlaw  v.  King^  1  Beav.  137 ;  b.  c. 

8  Law  J.  Rep.  (n.s.)  Chanc.  ^2. 
Sawyer  v.   Birchmore,  1   Keen,   391  ; 

8.  c.  6  Law  J.  Rep.  (n.s.)  Chanc.  277. 
Desborough  v.  Rawlins^  3  Myl.  &  Cr. 

515 ;    8.  c.   7  Law  J.    Rep.    (n.s.) 

Chanc.  171. 
Home  V.  Lord  F,  Bentinck,  2  Brod.  & 

Bing.  130 ;  and  cases  in  note,  159, 
Atherfold  v.  Beard,  2  Term  Rep.  610. 
Starkie  on  Evidence,  Vol.  1.  p.  71. 
Stauae  33  Geo.  3.  c.  52.  s.  6. 

53  Geo.  3.  c.  155.  s.  78. 

3  &  4  Will.  4.  c.  85. 

Dec.  23. — The  Lord  Chancellor. — 
The  only  question  in  this  case  is,  whether 
certain  documents,  being  a  correspondence 
between  the  Court  of  Directors  of  the  East 
India  Company  and  the  Commissioners  for 
the  Affairs  of  India,  contained  in  the  third 
schedule  to  the  answer  of  the  defendants  in 
this  case,  should  be  produced.  It  was  said 
that  they  ought  not  to  be  produced,  because 
it  was  a  confidential  correspondence ;  but 
that  is  no  answer  to  the  production  of  docu- 
ments which  are  referred  to  in  an  answer. 
It  was  said,  that  they  were  official,  that  it 
was  an  official  correspondence,  and  therefore 
that  it  was  privileged ;  but  an  official  corre- 
spondence, as  such,  is  not  privileged,  unless 
under  particular  and  special  circumstances 
and  therefore  it  became  necessary  to  consi- 
der the  act  of  the  3  &  4  Will.  4.  c.  85.  By 
the  act  of  3  &  4  Will.  4.  c.  85,  all  the  terri- 
torial property  in  the  East  Indies  is  trans- 
ferred from  the  East  India  Company  to  the 
Crown,  to  be  held  by  the  East  India  Com- 
pany in  trust,  and  to  be  governed  and 
managed  for  the  benefit  of  the  Crown.  In 
addition  to  this,  all  the  property  of  the  East 
India  Company,  all  their  assets,  are  trans- 
ferred to  the  Crown,  to  be  managed  by  the 
East  India  Company,  in  trust  for  the  service 
of  the  government,  that  is,  in  trust  for  the 
service  of  the  government  of  India.  They 
are  prohibited  from  carrying  on  any  com- 
mercial transactions,  except  for  the  purpose 
of  the  government  of  India.  This  is  the 
state  of  the  East  India  Company,  in  conse- 
quence of  the  act  of  the  3  &  4  Will.  4. 
But  in  all  these  affairs  they  are  placed  imder 
the  superintendence,  direction,  and  controul 
of  the  Commissioners  for  the  Affairs  of  India ; 


and  in  order  that  that  superintendence  and 
controul  should  be  exercised  effectively,  and 
for  the  benefit  of  the  public,  it  is  necessary 
that  the  most  unreserved  communication 
should  tak^  place  between  the  East  India 
Company  and  the  Board  of  Controid,  and 
accordingly  there  are  in  the  act  of  parlia- 
ment— particularly,  I  think,  in  the  29th  sec- 
tion (1),  and  in  other  parts  of  the  act  — 
provisions  by  which  the  Directors  of  the 
East  India  Company  are  required  to  make 
communications  of  all  their  acts  and  trans- 
actions, and  correspondence,  of  every  descrip- 
tion, to  the  Board  of  Controid.  Now,  it  is 
quite  obvious,  that  public  policy  requires, 
and,  looking  at  the  act  of  parliament,  it  is 
quite  clear  that  the  legislature  intended  that 
tile  most  unreserved  communication  should 
take  place  between  the  Directors  of  the 
East  India  Company  and  the  Board  of  Con- 
troul :  that  it  should  be  subject  to  no  restraint 
and  no  limitations.  But  it  is  quite  obvious, 
that  if,  at  the  suit  of  a  particular  individual, 
these  conmiimications  should  be  subject  to 
be  produced  in  a  court  of  justice,  the  effect 
of  that  would  be,  to  restrain  the  freedom  of 
the  communications,  and  to  render  them 
more  cautious,  guarded,  and  reserved.  I 
think,  therefore,  that  these  communications 
come  within  that  class  of  official  communi- 
cations which  are  privileged,  and  that  they 
cannot  be  communicated,  or  be  subject  to  be 
communicated,  without  infringing  the  policy 
of  the  act  of  parliament,  and  without  injury 
to  the  public  interests.  I  am  of  opinion, 
therefore,  that  the  order  made  on  the  motion 
by  the  Vice  Chancellor  ought,  on  these 
grounds,  to  be  discharged. 

(1)  The  29th  section  enacts,  "That  the  said 
Court  of  Directors  shall  from  time  to  time,  deliver 
to  the  said  Board,  copies  of  all  minutes,  orders, 
resolutions,  and  proceedings  of  all  Courts  pf  Pro- 
prietors general  or  special,  and  of  all  Courts  of 
Directors,  within  eight  days  after  the  holding  of 
such  courts  respectivelj,  and  also  copies  of  all 
letters,  advices,  and  despatches  whatever,  which 
shall  at  any  time  or  times  be  received  by  the  said 
Court  of  Directors,  or  any  Committee  of  Directors, 
and  which  shall  be  material  to  be  communicated  to 
the  ssid  Board,  or  which  the  said  Board  shall  from 
time  to  time  require." 
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BROOKS  9.  PU&TON. 


Practice. — New  Orders — Amendments — 
Injunction — Irregularity , 

After  answer^  a  plaintiff  obtained  an 
order  of  course^  to  amend  his  bUly  but  never 
prosecuted  or  acted  on  the  same;  afterwards 
the  plaintiff  obtained  an  order ^  as  of  course^ 
to  amend  his  biU^  without  prejudice  to  the 
injunction  issued  in  the  cause,  the  plaintiff 
undertaking  to  amend  within  a  week : — 
Heldf  that  the  order  to  amend,  as  of  course, 
without  pr^udice  to  the  if^unction^  was  irre- 
gular. 

The  answer  of  the  defendant  Purton  was 
filed  on  the  4th  of  August  1841.  On  that 
day  the  plaintiff  ohtained  an  ex  parte  order 
to  amend  his  bill.  On  the  24th  of  Novem- 
ber 1841,  the  plaintiff  obtained  an  order 
ex  parte  to  amend  his  bill,  without  preju- 
dice to  an  injunction  issued  in  the  cause, 
the  plaintiff  undertaking  to  amend  his  bill 
within  a  week.  The  first  order  was  never 
prosecuted  or  acted  on  by  the  plaintiff. 

Mr,  ChandUss  now  moved  to  discharge 
the  order  of  the  24  th  of  November,  for  irregu- 
larity, and  contended,  that  the  plaintiff  was 
not  entitled  to  two  orders  to  amend  as  of 
course,  and  cited  the  13th  of  the  Orders  of 
the  Court  of  the  23rd  of  November  1831, 
and  the  2nd  of  the  Orders  of  the  9th  of  May 
1839. 

Mr,  RomiUy,  contdk,  contended,  that  the 
words  of  the  13th  of  the  Orders  of  the  23rd 
of  November  1831,  ought  not  to  be  con- 
strued literally,  and  that  the  first  order  to 
amend,  obtained  by  the  plaintiff,  never 
having  been  acted  on,  but,  on  the  contrary, 
abandoned  by  him,  it  ought  not  to  be  con- 
sidered as  an  order  within  the  meaning  of 
the  13th  of  ihe  Orders  of  the  23rd  of  No- 
vember \^Z\— Nicholson  v.  Peile(l). 

The  Master  of  the  Rolls  said,  that  the 
13th  of  the  Orders  of  the  23rd  of  November 
1831  was  express  in  terms,  and  that  the 
order  sought  to  be  discharged  was  clearly  in 
contravention  thereof;  that  there  was  no 
authority  for  the  statement  that  that  order 
was  not  to  be  construed  literally,  or  that  it 

(1)  2  Beay.  497. 
New  Sbries,  XI.— Chanc. 


was  only  applicable  to  orders  obtained  to 
amend  that  had  been  acted  upon ;  and  that 
he  did  not  think  that  the  2nd  Order  of  the 
9th  of  May  1839  was  intended  as  an  addi- 
tion to  the  13  th  of  the  Orders  of  the  23rd  of 
November  1831,  as  contended  for  on  the 
part  of  the  plaintiff. 

Motion  granted. 


■.:} 


BROWN  V.  THORPE. 


L.C 

July  15 
Aug. 

Purchaser  —  Lien  —  Equitable  Title  — 
Priority — Shares — Depreciation  of  Property 
in  dispute. 

A  party  who,  having  a  lien  or  claim  on 
property,  suppresses  it,  and  permits  another 
person  to  purchase  the  property,  upon  the 
supposition  that  no  such  Hen  or  claim  exists, 
cannot  afterwards  be  allowed  to  set  up  such 
lien  or  claim  against  such  purchaser. 

When,  pending  a  dispute  relative  to  the 
right  to  certain  property,  it  becomes  greatly 
depreciated  in  value,  and  a  decree  giving  a 
party  the  property  would  be  no  compensation 
for  the  injury  received  by  him,  he  is  entitled 
to  the  option  of  either  recovering  the  property 
improperly  withheld  from  him,  or  the  value 
of  it  at  the  time  it  was  first  withheld  or  sub- 
traded. 

The  bill  in  this  case  was  filed  by  the 
plaintiff,  Thomas  Brown,  against  John 
Thorpe,  one  of  the  members  of-a  company 
called  the  Northern  and  Central  Bank  of 
England,  and  one  of  the  persons  whose 
name  was  registered  in  pursuance  of  the 
requisition  of  the  statute  passed  in  the  7 
Geo.  4,  entitled,  *  An  act  for  the  better  re- 
gulating co-;partnerships  of  certain  bankers 
in  England,'  &c.,  and  against  the  assignees  of 
George  Strutton.  The  company  had  branch 
banks  established  at  Liverpool,  Chester, 
and  Nantwich,  but  the  supreme  manage- 
ment of  the  company's  affairs  and  business 
was  vested  in  a  board  of  directors,  resident 
at  Manchester,  where  the  head  bank  of  the 
company  was  established.  '  One  of  the  re- 
gulations contained  in  the  company's  deed 
of  settlement  was,  that  no  transfer  should 
be  made  of  any  shares  in  the  company,  until 
notice  thereof  should  have  been  given  to 


Digitized  by 


Google 


74 


COURT  OF  CHANCERY: 


the  Manchester  board  of  directors,  and  their 
approval  first  obtained ;  and  that  every  such 
transfer  should  be  made  at  the  house  or 
office  of  the  company  at  Manchester,  and  in 
such  manner  as  the  Manchester  board  of 
directors  should  prescribe ;  and  that  all  debts, 
liabilities,  and  engagements  due  to,  or  sub- 
sisting with  the  company,  or  on  behalf  of 
every  or  any  proprietor,  should  at  all  times, 
and  in  all  cases,  be  the  first  and  paramount 
lien  and  charge  on  all  the  shares  and  stock 
of  such  proprietor.  The  object  of  the  bill 
was,  to  have  it  declared  that  the  plaintiff 
was  entitled  to  have  fifty  shares  in  the 
Northern  and  Central  Bank  transferred,  or 
the  value  thereof  made  good  to  the  plaintiff 
by  the  bank.  David  Hay  was  the  manager 
of  the  branch  bank  at  Chester,  John  Eyton 
at  Nantwich,  and  Samuel  Henry  Walsh  at 
Liverpool.  On  the  5th  of  April  1836, 
Edward  Carven  and  William  Acton  being 
the  registered  owners  of  fifty  shares  in  the 
Northern  and  Central  Bank,  Edward  Car- 
ven contracted,  on  behalf  of  himself  and  W. 
Acton,  with  George  Strutton,  for  the  sale 
thereof;  for  7621.  lOs.  On  the  15th  of 
April  1836,  it  was  agreed  between  David 
Hay,  George  Strutton,  and  Edward  Carven, 
that  the  scrip  for  the  fiflty  shares  should  be 
delivered  to  the  manager  of  the  branch  bank 
at  Nantwich,  on  Edward  Carven  having  the 
amoimt  of  the  purchase-money  placed  to  the 
respective  credit  of  Edward  Carven  and  Wil- 
liam Acton,  with  that  branch  bank,  accord- 
ing to  their  respective  interests  in  the  shares ; 
and  Edward  Carven,  at  the  time,  refused  to 
allow  the  tiansfers  of  the  shares  to  be  signed, 
until  credit  had  been  given  for  the  pur- 
chase-money to  Edward  Carven  and  Wil- 
liam Acton,  by  the  branch  bank  at  Nant- 
wich, with  which  bank  they  kept  accounts. 
David  Hay,  on  that  occasion,  undertook 
that  Carven  and  Acton  should  have  credit 
for  the  sum  of  762L  10*.  with  the  Nantwich 
Bank,  on  proof  of  payment  by  Strutton,  of 
that  sum,  into  the  branch  bank  at  Liverpool. 
George  Strutton  became  a  bankrupt  on  the 
5th  of  May  1836,  and  his  assignees  were 
defendants  to  the  bill.  Strutton  purchased 
the  shares  in  question,  for  the  purpose  of 
selling  them  again  at  a  profit,  and  at  the 
suggestion  of  D.  Hay,  who  agreed  to  lend 
Strutton  the  sum  required  for  the  payment 
thereof,  in  order  that  Strutton  might  realize 
a  profit  by  them,  he  being,  at  the  time  of 


the  purchase,  unprepared  fi*om  his  own  re- 
sources, for  the  payment  of  the  shares.  On 
the  16th  of  April  1836,  Strutton  informed 
Hay  that  he  had,  on  that  day,  contracted 
to  sell  the  fifty  shares  to  the  plaintiff  for 
806Z.  5*.,  when  Hay  agreed  with  Strutton, 
that  he.  Hay,  should  pay  the  money  to  Ed- 
ward Carven,  and  should  receive  the  trans- 
fer papers,  and  hold  them  till  the  shares 
were  resold,  and  then  receive  back  the 
amount  of  such  advance  with  the  banking 
charges,  out  of  the  price  to  be  paid  on  such 
sale,  the  advance  by  Hay  being  then  under- 
stood to  be  of  a  temporary  nature. 

On  Monday,  the  18th  of  April  1836^ 
Strutton  received  fi*om  Hay  a  parcel,  ad- 
dressed to  Walsh,  the  manager  of  the 
branch  bank  at  Liverpool,  which  was  deli- 
vered by  Strutton  to  Waldb  in  the  presence 
of  the  plaintiff,  when  Walsh  opened  it ;  and 
having  read  a  letter  which  was  inclosed 
therein,  stated  to  Strutton,  that  he  was 
directed  by  tliat  letter  to  receive  the  amount 
of  fifly  shares,  which  the  plaintiff  said  he 
was  instructed  to  pay;  and  the  plaintiff 
then  paid  to  Walsh  ihe  sum  of  806/.  55., 
who,  on  receiving  the  same,  handed  the 
scrip  for  the  fifty  shares  across  the  table  to 
Strutton,  who,  at  the  same  moment,  passed  ^ 
it,  in  the  presence  of  Walsh,  to  the  plaintiff. 
The  plaintiff,  at  the  same  interview,  re- 
quested of  Walsh  that  the  fifty  shares  might 
be  forthwith  transferred  into  the  plaintiff  *s 
name ;  to  which  Walsh  replied,  that  that 
could  not  be  done  at  present,  on  account  of 
the  company's  books  being  then  closed,  for 
the  purpose  of  making  dividends. 

On  Strutton's  return  to  Chester,  Hay, 
after  deducting  from  the  said  sum  of  8061. 
Bs,  (the  plaintiff's  purchase-money  for  the 
shares)  tibe  sum  of  7621,  10s.  advanced  to 
Carven  &  Acton,  on  account  of  the  pur- 
chase by  Strutton  of  the  said  shares,  and 
the  amount  of  the  banking  charges  thereon, 
handed  over  to  Strutton  the  balance,  being 
S4L  2s,  6d.y  and  the  transaction  relating  to 
the  said  shares  was  not  entered  in  Strut- 
ton's  banking  book  with  the  Chester  Branch 
Bank.  One  of  the  regulations  of  the  com- 
pany's deed  of  settlement  was,  that  a  notice 
in  writing  must  be  left  with  the  directors  of 
any  intended  transfer  of  shares,  and  approv- 
ed of  by  them,  before  the  deed  of  transfer 
could  be  prepared ;  and  that  until  the  deed 
of  transfer  had  been  executed  by  both  the 
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transferror  and  trangferree,  and  duly  regis- 
tered at  the  office  of  the  Bank  at  Manches- 
ter, in  a  book  kept  for  that  purpose,  the 
title  of  the  transferree  was  not  complete* 
Walsh,  in  his  evidence,  stated,  that  after  he 
had  received  the  8061.  5«.,  and  at  the  inter- 
view, on  the  18th  of  April  1836,  with  the 
plaintiff  and  Strutton,  he  told  the  plaintiff 
that  a  perfect  title  to  the  fifty  shares  could 
not  be  made  until  the  transfer  of  the  shares 
had  been  duly  registered  at  the  head  office 
at  Manchester,  and  which  could  not  then 
be  effected,  on  account  of  the  company's 
books  being  then  closed;  but  this  was 
denied  by  Strutton  in  his  evidence.  On 
the  19th  of  April  1836,  the  plaintiff  was 
informed  by  one  of  the  officers  of  the  bank, 
that  Strutton  would  be  considered  the  owner 
of  the  shares,  as  long  as  they  remained  in 
his  name.  It  further  appeared  in  evidence, 
that  it  was  stated  in  a  letter  sent  by  Hay 
previously  to  the  15th  of  April  1836,  to  the 
directors  at  Manchester,  that  Strutton  had 
bought  fifty  shares  in  the  bank  from  Messrs. 
Carven  &  Acton,  at  a  premium  of  51.  5<« 
per  share,  and  that  Strutton  had  an  offer 
for  the  purchase  of  them  at  a  premium  of 
61,  58.  per  share ;  and  by  the  same  letter, 
Hay  requested  permission  of  the  directors 
to  be  allowed  to  advance  Strutton  money, 
to  enable  him  to  pay  for  the  shares,  and  to 
enable  Strutton  to  realize  a  profit  of  501, 
To  this  request  the  directors  assented, 
through  the  agency  of  the  manager  of  the 
bank  at  Manchester.  Two  of  the  usual 
printed  forms  of  notice  required  to  be  given 
by  a  person  wishing  to  transfer  shares, 
were,  on  the  14th  of  April  1836,  filled  up 
and  signed  by  Carven  &  Acton  respectively, 
and  forwarded  by  post,  on  that  day,  to  the 
directors  at  Manchester  by  Hay,  at  the  re- 
quest of  Strutton,  for  approval ;  and  on  the 
19th  of  April  1836,  the  transfer  of  the  fifty 
shares  to  Strutton  was  duly  registered. 

The  bank  claimed  a  lien  on  the  shares, 
in  respect  of  a  large  debt  due  to  them  firom 
Strutton  in  his  account  with  the  bank. 

Mr.  Richards  and  Mr.  Mylne,  for  the 
plaintiff. — ^The  case  before  the  Court  is  an 
ordinary  case  of  banking  transactions,  and 
the  bank  is  responsible  for  the  conduct  of 
its  agents.  Hay  being  one  of  them ;  and 
the  bank  neither  directly  nor  indirectly  in- 


formed the  plaintiff  of  the  Hen  claimed  by 
it  against  Strutton  on  the  shares,  although 
they  knew  that  the  plaintiff  was  the  pur- 
chaser of  those  shares ;  on  the  contrary,  the 
bank  became  a  party  to  the  sale,  and  agreed, 
through  its  agent  Hay,  that  the  purdiase- 
money  for  the  shares  should  be  advanced 
by  that  person  to  Strutton  as  a  special 
favour,  on  the  condition  that  the  same 
should  be  repaid  out  of  the  purchase-money, 
to  be  paid  by  the  plaintiff.  The  conduct  of 
Hay,  though  fraudulent,  was  binding  on 
the  bank,  whose  agent  he  was,  and  there- 
fore the  claim  and  lien  of  the  bank  ought 
to  be  postponed  to  the  plaintiff's  claim. 

Savage  v.  Foster,  9  Mod.  35 ; 

Mocatta  v.  Murgatrayd,  1  P.  Wms.  398 ; 

Pickard  v.*-  Seers,  6  Ad.  &  El.  469  ; 
were  cited  on  behalf  of  the  plaintiff. 

Mr.  James  Wigram  and  Mr.  Bacon,  for 
the  defendant  Thorpe. — The  plaintiff  has 
neither  a  moral  nor  a  legal  claim  against 
the  defendant  Thorpe,  if  we  take  into  con- 
sideration the  regulations  of  the  bank  (which 
the  plaintiff  must  be  presumed  to  have  been 
well  acquainted  with),  and  the  fact  that  the 
plaintiff  was  informed,  at  the  time  he  paid 
for  the  shares,  that  the  plaintiff  could  have 
no  complete  title  until  the  transfer  of  the 
shares  had  been  approved  of  and  registered 
by  the  proper  officer  of  the  bank  at  Man- 
chester, and  that  the  plaintiff  would  lose  the 
shares  if  Strutton  continued  the  registered 
proprietor,  and  should  become  bankrupt. 
Hay  did  not  act  as  the  agent  of  the  bank  in  the 
early  part  of  the  transaction  with  Strutton, 
but  only  as  his  friend,  and  the  plaintiff 
purposely  allowed  the  shares  to  remain 
untransferred,  and  stated  to  the  witness 
Lyle,  on  the  19th  of  April,  that  rather  than 
incur  the  expense  of  a  transfer,  he  would 
prefer  the  shares  remaining  in  Strutton's 
name,  although  Lyle  explained  to  the  plain- 
tiff at  the  time,  tibat  in  that  case  Strutton 
would  be  'considered  by  the  bank  as  the 
proprietor  of  the  shares,  notwithstanding 
the  plaintiff  might  hold  a  certificate  from 
the  bank  of  Strutton  being  such  proprietor. 
Moreover,  no  fraud  is  anywhere  suggested 
by  the  bill  against  the  bank,  except  when 
the  bankruptcy  of  Strutton  occurred. 

Mr.  Geldart  appeared  for  the  assignees  of 
Strutton. 
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The  Lord  Chancellor. — ^There  is  in 
this  case  a  most  positive  contradiction  in  the 
evidence  of  the  witnesses  upon  a  fact,  as  to 
which  it  is  scarcely  possible  that  any  mis- 
apprehension should  have  arisen ;  but  after 
a  careful  examination  of  the  evidence,  there 
is,  I  think,  sufficient,  upon  facts  not  in 
dispute,  to  enable  me  to  decide  the  ques- 
tion between  the  parties. 

The  head  office  of  the  Northern  and  Cen- 
tral Bank  was  at  Manchester,  but  it  had 
branches  at  Chester,  Nantwich,  and  Liver- 
pool. Hay  was  the  manager  at  Chester, 
Eyton  at  Nantwich,  and  Walsh  at  Liverpool. 
Carven  &  Acton  were  the  registered  pro- 
prietors of  fifty  shares,  which  George  Strut- 
ton  had  agreed  to  purchase  for  7621,  10«., 
but  not  having  money  for  that  purpose,  he 
applied  to  Hay  for  an  advance  of  the  requi- 
site amoimt,  when  it  was  agreed  that  Carven 
&  Acton  should  execute  the  assignments, 
and  deposit  them  with  Eyton,  they  keeping 
accounts  with  the  Nantwich  branch,  and  that 
he  should  undertake  to  procure  them  credit 
for  the  7621.  10a,  with  that  branch,  upon 
receiving  the  amount,  which  George  Strutton 
informed  Hay  he  was  to  receive  from  the 
plaintiff  Brown,  to  whom  he  had  agreed  to 
re-sell  those  shares  at  a  considerable  advance. 
This  proposition  and  arrangement  was  com- 
municated to,  and  approved  by  the  office  at 
Manchester,  as  is  proved  by  the  correspon- 
dence; and  the  defendant's  witness  Lyle, 
upon  his  cross-examination,  states,  that  Hay 
asked  permission  of  the  directors  to  advance 
the  762L  lOs.  to  George  Strutton,  to  enable 
him  to  pay  Carven  &  Acton  for  the  fifty 
shares,  to  enable  him  to  resell  them  at  a 
profit,  and  that  the  money  advanced  was  to 
be  repaid  out  of  the  price  to  be  received  by 
Strutton.  Such  was  the  purpose  for  which 
Strutton  borrowed  the  7621.  lOs.  of  the 
bank,  and  they  agreed  to  advance  the  money, 
and  did  advance  it  for  that  purpose,  and 
with  full  knowledge  that  such  was  Strutton *s 
object  in  borrowing  it ;  under  such  circum- 
stances the  bank  could  not  have  arrested  the 
shares  in  Strutton's  hands,  for  the  purpose 
of  paying  a  debt  due  from  him  to  tiiem,  as 
it  was  part  of  their  contract  with  him,  ^at 
he  should  be  at  liberty  to  resell  the  dbares 
for  the  purpose  of  realizing  a  profit.  If 
therefore  the  case  stood  upon  the  coirespon- 
dence  and  Lyle*s  evidence  alone,  a  conclu- 


sive answer  would,  I  think,  be  given  to  the 
defendant's  case.  But  that  is  a  small  part  of 
the  defendant's  case.  Hay  having  received 
the  assignments  executed  by  Carven  & 
Acton  to  Strutton,  sent  them  to  Walsh,  at 
Liverpool,  where  Brown  was  to  pay  his  purr 
chase-money,  with  directions  to  deliver  &em 
to  him  upon  such  payment  being  made. 
Strutton's  evidence,  is,  that  this  purchase- 
money,  807 L  lOs.j  was  paid  by  Brown  to 
Walsh,  and  the  aasignments  delivered  by 
Walsh  to  Brown,  without  anything  being 
said  as  to  any  lien  of  the  banker  upon 
those  shared,  for  any  debt  due  from  Mr. 
Strutton.  This  is  the  point  of  contradiction 
between  Strutton  and  Walsh,  the  latter 
stating  that  he  told  Brown  that  a  perfect 
title  to  the  shares  could  not  be  made  to  him 
until  the  transfers  of  the  shares  to  him  were 
registered,  which  could  not  take  place  for 
some  time,  owing  to  the  books  being  closed, 
and  that  his  purchase-money  might  be  in 
danger  if  Strutton  should  become  bankrupt 
or  insolvent  before  that  was  done.  This 
conversation,  he  states,  took  place  after  the 
money  had  been  paid,  and  the  papers  handed 
over  to  Brown.  At  that  time  Strutton  waa 
not  the  registered  owner  of  these  shares : 
Carven  &  Acton's  purchase-money  had  not 
been  paid.  The  lien  of  the  bank  under  this 
deed  is  against  the  shares  of  the  proprie- 
tors, as  to  these  shares^  Strutton  was  not, 
and  had  never  been  proprietor ;  but  Brown's 
equitable  title  to  those  shares  was  complete 
upon  his  payment  of  the  807/.  1  Os.  to  the 
Liverpool  branch,  by  the  direction  of  Strut- 
ton,  lus  vendor.  In  this  way  also  the  plain- 
tiff would  have  a  preferable  eqidty  over  the 
lien  claimed  by  the  bank.  But,  suppose  the 
bank  were,  at  the  time  Brown  paid  his  money, 
entitied  to  some  lien  upon  those  shares, 
their  agent,  Walsh,  by  his  own  account,  per- 
mitted Brown  to  pay  his  purchase-money, 
(and  indeed  he  himself  received  it  on  account 
of  Strutton,)  in  full  confidence  that  he,  Brown, 
was  to  have  the  shares,  without  informing 
him  of  the  lien  claimed  by  the  bank,  until 
after  the  money  was  paid  and  the  assign- 
ments delivered  to  him,  but  such  payment 
and  delivery  completed  Brown's  tide  in 
equity,  and  what  was  afterwards  said,  if  true, 
could  not  affect  it.  A  party,  who  having 
a  lien  or  claim,  suppresses  it,  and  permits 
another  to  purchase  the  property,  upon  tiie 
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sappofiition  that  no  such  lien  or  claim  exists, 
cannot  afterwards  set  it  up  against  such  pur- 
chaser, but  not  only  did  Walsh  suppress  the 
supposed  lien  of  the  bank,  but  he  was  in- 
strumental in  creating  the  title  of  Brown, 
which  assimilates  this  case  to  that  of  Draper 
V.  Borlace{\).  This  wholesome  rule  of 
justice  is  well  illustrated  by  the  case  of 
Piekard  v.  Sears,  If  then  Brown's  equit- 
able title  to  these  shares  was  complete  upon 
payment  of  his  purchase-money  on  the  1 8th, 
at  Liverpool,  what  took  place  at  Manches- 
ter on  the  19th  cannot  affect  it,  for  it  cannot 
be  pretended,  and  I  presume  that  Mr.  Lyle 
does  not  mean,  that  Brown  being  aware  of 
his  equitable  title  over  any  claim  of  the  bank, 
intended  to  give  effect  to  such  claim,  by 
leaving  the  assignment  at  the  office  on  the 
19th,  whereby  alone  the  registration  in  the 
name  of  Strutton  was  effected.  Of  the  plain-* 
tiff's  title  against  the  bank,  I  entertain  no 
doubt,  but  in  what  manner  relief  is  to  be 
afforded  to  him,  is  a  question  of  some  diffi- 
culty. These  shares,  it  appears,  have  pend- 
ing this  dispute  lost  much  of  their  value ; 
and  a  decree  giving  the  plaintiff  these  fifty 
shares,  would  be  no  compensation  for  the 
injury  he  has  received.  The  contest  is  be- 
tween two  parties  claiming  equitable  interests 
in  property,  which,  it  appears,  was  at  a  par- 
ticular time  appropriated  by  the  party  who 
had  no  title  to  it,  and  in  his  hands  a  depre- 
ciation has  taken  place,  that  party  being  also 
in  the  nature  of  a  trustee,  and  having  the 
controul  over  the  legal  title.  I  think,  under 
these  circumstances,  that  the  plaintiff  has 
an  option  either  to  recover  the  property  so 
improperly  withheld  from  him,  or  the  value 
of  it,  at  the  time  it  was  so  subtracted ;  and 
as  he  selects  the  latter,  I  think  he  is  entitled 
to  have  it  declared,  that  he  became  upon 
payment  of  the  807i^.  10*.  to  the  branch 
bank,  at  Liverpool,  on  the  18th  of  April, 
entitled  to  the  fifty  shares,  and  to  have  the 
same  duly  assigned  to  him  and  registered,  and 
that  the  bank  is  liable  to  him  for  the  value  of 
such  shares  on  the  18th  of  April,  and  to  a 
reference  to  the  Master  to  inquire  what  was 
on  that  day  the  value  of  such  fifty  shares, 
and  to  calculate  interest  at  41.  per  cent,  upon 
that  sum.     The  decree  must  be  with  costs. 

(1)  2  Vera.  870. 


} 


MEUX  17.  BELL. 


WiGRAM,  V.C. 

Dec.  13,  14,  16. 

Equitable  Assignment — Second  Incum^ 
brancer — Notice — 4Sih  New  Order, 

A,  a  feme  sole^  held  a  bond  of  M,  ^  Co,^ 
for  8,000Z.  and  interest.  Upon  her  mar^ 
riage  with  H.  7,  this  bond^  with  other  per^ 
sonal  property y  was  assigned  to  trustees  for 
the  separate  use  of  A,  IS^c^  and  one  of  the 
co-obligors  had  notice  of  that  settlement. 
By  a  separate  deed,  not  referring  to  the 
other,  the  real  property  of  A,  was  settled 
upon  similar  trusts,  H,  J,  having  got  pos- 
session of  the  bond,  treated  with  B,  for  a  loan 
of  money,  and  proposed  to  deposit  the  bond 
as  a  security,  representing  thai  it  belonged  to 
himyxte  mariti,  and  producing  the  settlement  of 
the  realty,  which  he  stated  to  B,  to  be  the  only 
settlement,  B,  without  previous  inquiry  of 
the  obligors  or  the  wife,  advanced  his  money 
upon  the  acceptance  ofH,  J,  and  the  deposit 
of  the  bond,  with  an  undertaking  by  H,  J,  to 
assign  the  bond  when  required.  The  accept^ 
ance  being  dishonoured,  a  year  afterwards 
B,  gave  notice  to  M,  ^  Co,  of  his  claim. 
The  trustees  also  claiming  the  bond,  M,  8^ 
Co,  filed  their  biU  of  interpleader : — Held, 
that  the  trustees  had  the  better  equity ;  for 
that  previous  notice  of  the  first  assignment  to 
one  of  several  co-obligors,  who  was  alive  at 
the  date  of  the  second  assignment,  was  sufficient 
to  protect  the  trustees  from  the  claim  of  the  sub- 
sequent  incumbrancer  with  notice  to  all,  and 
this  though  the  bond  were  joint  and  several. 

It  is  not  necessary  that  the  notice  should 
be  given  for  the  particular  purpose. 

The  question  is  one  of  priority  of  notice : 
whether  the  second  incumbrancer  made  pre-' 
vious  inquiries  or  not  is  immaterial,  if  at  the 
time  there  was  no  subsisting  notice  of  a  prior 
incumbrance. 

Smith  17.  Smith  (1)  may  be  reconciled  with 
Timson  v,  Ramsbottom  (2),  on  the  ground 
that,  in  the  latter  case,  there  was  no  subsisting 
notice  at  the  time  of  the  second  incumbrancer 
giving  notice. 

The  4Sth  New  Order  merely  prohibits  the 
Master  from  stating  affidavits,  ^c, ;  it  does 
not  prevent  him  from  stating  deeds  or  docu- 
ments, or  from  giving  his  reasons  or  conclu- 
sions,  as  previously, 

(1)  2  Cr.  &  M.  231  ;  s.  c.  (as  Smith  v.  Muter- 
man)  8  Law  J.  Rep.  (N.s.)  Ezch.  42. 

(2)  2  Keen,  85. 
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The  subject  of  this  suit,  which  was  an 
interpleader  suit,  was  a  bond,  dated  the  5th 
of  July  1824,  by  which  Sir  H.  Meux, 
Thomas  Starling  Benson,  Richard  Latham, 
and  Richard  Bamett  became  bound  to  Miss 
Jefferies  (now  Mrs.  Jordan)  in  the  penal 
sum  of  16,000Z.,  conditioned  to  be  void  on 
the  payment  of  8,000^.  and  interest.  In 
1825,  Miss  Jefferies  intermarried  with  the 
defendant  Henry  Jordan.  Previous  to  the 
marriage,  two  settlements  were  executed; 
by  one  of  which  this  bond,  with  other  per- 
sonal property  of  the  lady,  was  assigned 
to  Thomas  Benson,  StarUng  Benson,  R. 
Jordan  the  elder,  and  R.  Jordan  the 
younger,  upon  trust  for  the  wife  for  life, 
for  her  separate  use,  remainder  to  the  hus- 
band for  life,  remainder  to  the  children  of 
the  marriage.  By  another  deed,  the  real 
estates  of  the  lady  were  conveyed  to  Starling 
Benson,  Thomas  Starling  Benson  (one  of 
the  obligors  in  the  bond),  R.  Jordan  the 
elder,  and  R.  Jordan  the  younger,  upon 
similar  trusts  to  those  declared  of  the  per- 
sonalty. This  last  deed  did  not  contain 
any  reference  to  the  settlement  of  the  per- 
sonalty. 

The  bond  was  deposited  in  the  hands 
of  Richard  Jordan  the  elder.  In  1832, 
H.  Jordan,  the  husband,  applied  to  the 
defendant  Bell  for  the  loan  of  a  large  sum 
of  money,  offering  to  deposit  this  bond,  of 
which  he  had  got  possession,  as  a  collateral 
security.  To  inquiries  by  Bell,  whether 
the  bond  were  not  the  subject  of  settlement, 
H.  Jordan  answered  that  the  bond  was  his, 
jure  mariti,  and  at  the  same  time  produced 
the  settlement  deed  of  the  real  estate,  which 
had  no  reference  to  any  settlement  of  the 
personalty. 

On  the  24th  of  July  in  the  same  year, 
after  some  inquiries  as  to  the  personal  cha- 
racter of  H.  Jordan,  but  without  any  in- 
quiries of  the  wife,  or  of  the  obligors  of  the 
bond,  Bell  advanced  his  money,  and  took 
as  a  security  H.  Jordan's  acceptance  and  a 
deposit  of  the  bond,  with  an  undertaking  by 
H.  Jordan,  when  called  upon,  to  execute 
an  assignment.  On  the  7th  of  March  1833, 
Henry  Jordan's  acceptance  having  been 
dishonoured.  Bell  gave  notice  to  the  obligors 
of  the  deposit  of  the  bond  with  him  as  a 
security  for  money  advanced.  The  trustees 
of  Mrs.  Jordan  also  claiming  the  bond,  the 
pbligors  filed  their  bill  of  interpleader.     By 


an  order  of  the  27th  of  July  1837,  it  was 
referred  to  the  Master  to  inquire  who  was  or 
were  on  the  2drd  of  July  1832  (the  day 
before  the  deposit)  entitled  to  the  bond  in 
the  pleadings  mentioned,  and  how  such 
person  or  persons  became  entitled;  and 
under  what  circumstances  the  bond  came 
into  the  possession  of  Bell.  On  the  24th 
of  March  1840,  the  Master  made  his  report, 
stating  the  bond,  &c.  and  certifying  that  he 
had  examined  witnesses,  and,  idter  reciting 
the  evidence  of  the  witnesses  on  the  part  of 
the  eestuis  que  trust  and  Bell,  found  that  the 
bond  came  into  the  possession  of  Bell  under 
the  circumstances  mentioned  in  the  deposi- 
tions. The  evidence  of  Thomas  Starling 
Benson  before  the  Master  was  to  the  effect, 
that  he  had  informed  his  partners  before  the 
marriage  that  the  bond  was  to  be  the  subject 
of  settlement;  that  in  1831,  he  had  ascer- 
tained that  it  was  in  the  possession  of  R. 
Jordan  the  younger,  one  of  the  trustees. 
The  evidence  of  two  of  the  other  co-obligors 
was,  that  it  was  always  their  belief  that 
Thomas  Starling  Benson  was  a  trustee  of 
the  bond,  but  that  they  had  had  no  direct 
notice  before  1833.  E.  Coates,  a  witness 
on  the  part  of  Bell,  deposed,  that  in  June 
1832,  H.  Jordan  applied  to  him  to  raise 
money  on  the  bond ;  that  the  settlement  of 
the  real  estate  was  produced  by  H.  Jordan, 
and  examined  by  die  deponent  and  Bell, 
and  was  represented  to  them  to  be  the  only 
settlement;  and  that  H.  Jordan  then  pro* 
duced  positive  evidence  to  satisfy  them  that 
the  interest  on  the  bond  was  paid  to  him, 
H.  Jordan,  personally ;  and  that  H.  Jordan 
then  requested  that  Bell  would  not  require 
an  immediate  assignment  of  the  bond,  as- 
for  certain  reasons  he  did  not  wish  Meux  & 
Co.  to  be  informed,  and  that  in  consequence 
the  undertaking  to  assign  was  given ;  that, 
after  some  inquiries  as  to  the  respectability 
and  property  of  H.  Jordan,  the  money  was 
advanced,  amounting  to  about  7,000i[. 

The  affidavit  of  Richard  Jordan  the 
younger  stated,  that  he  was  in  possession  of 
the  bond  after  the  death  of  Richard  Jordan 
the  elder,  and  that  he  kept  it  in  a  box  in  his 
bed-room,  and  that  he  believed  that  H .  Jordan 
fraudulently  abstracted  it  therefrom  while  on 
a  visit  to  him,  at  a  time  when  he  was  confined 
to  his  bed  by  illness.  No  exceptions  were 
taken  to  this  report,  and  the  cause  now  came 
on  on  frirther  directions ;  the  questions  being, 
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whether  tlie  obligors  had  sufficient  notice  of 
the  bond  being  the  subject  of  settlement 
before  the  date  of  Bell's  notice  in  1833,  and 
whether  Bell  could  be  fixed  with  notice  of 
that  settlement  prior  to  the  advance  of  his 
money. 

Mr.  Temple  and  Mr,  Tennant,  for  Mrs. 
Jordan  and  her  children. — ^When  the  settle- 
ment of  the  real  estate  was  produced  to  Bell, 
with  the  name  of  T.  S.  Benson,  one  of  the 
obligors,  appearing  thereon  as  a  trustee,  it 
ought  to  have  put  him  upon  inquiry.  But  he 
studiously  avoided  making  any  inquiries 
either  of  the  wife  or  of  the  obligors.  It  was 
not  till  the  acceptance  became  due  and  was 
dishonoured,  that  he  gave  any  notice  to  Meux 
&  Co.  If  he  had  inquired,  he  would  have 
learnt  of  the  settlement.  The  satisfactory 
evidence  of  the  payment  of  the  interest  to 
H.  Jordan  consists  merely  of  several  uncon- 
nected items  in  the  books  of  Praed  &  Co.  of 
payments  by  Meux  &  Co.  to  H.  Jordan. 
BeU  was  deaUng  with  a  man  in  want  of  money, 
and  he  takes  from  the  husband  a  bond,  m 
which  the  wife's  name  appears  as  obligee, 
and  with  notice  of  a  settlement  having  been 
executed,  which  made  no  mention  of  the 
bond.  Hiat  should  have  put  him  on  inquiry ; 
for  if  the  bond  was  to  have  become  tbe 
property  of  the  husband,  according  to  the 
practice  of  conveyancers,  there  would  have 
been  a  recital  of  such  intention  ;  but  one  of 
the  obligors  had  notice  of  the  settlement ; 
and  notice  to  one  of  several  trustees,  during 
the  life  of  that  trustee,  has  been  held  suffi- 
cient—^yiiiffA  V.  SnUth(S). 

Mr,  Teed  and  Mr.  MessUcTj  for  the 
trustees  of  the  settlement. 

Mr.  J.  Bacon,  for  Starling  Benson. 

[WioRAM,  V.C. — Lord  Cottenham  always 
refused  to  hear  the  trustees  when  the  cestuis 
que  trust  were  present.] 

Mr.  Sutton  Skarpe  and  Mr.  Ellison,  for 
Bell. — ^It  is  impossible  to  make  any  decree 
upon  this  report.  The  Master  ought  to  have 
given  his  judgment  of  facts  as  established  by 
evidence.  lie  question  is,  which  of  the  two 
parties  has  the  better  equity,  for  they  are 
both  equitable  claimants,  the  legal  title  being 
in  H.  Jordan,  the  husband.  The  genersd 
rule  is,  "  qui  potior  in  tempore"  ^c.,  but  that 
right  may  be  controuled  by  circumstances. 

(8)  2  Or.  &  M.  231 ;  8.  c.  (as  Smith  v.  Master- 
temuui)  3  Law  J.  Rep.  (n.s.)  Czch.  42. 


In  Foster  v.  Blaekstone  (4),  the  second  in- 
cumbrancers first  gave  notice  to  the  trustees, 
and  were  preferred.  And  that  is  our  case, 
unless  we  can  be  proved  to  have  actual  or 
constructive  notice  of  the  settlement.  As  to 
priority  of  notice,  the  evidence  of  Thomas 
Starling  Benson  only  amounts  to  this,  that 
it  was  the  intention  of  the  parties  that  the 
bond  should  be  settled.  That  is  not  notice  of 
the  actual  assignment — Cothay  v.  Sydenham 
(5).  But  in  Timson  v.  Ramsbottom  (6),  the 
Master  of  the  Rolls  thought  that  the  kjiow- 
ledge  of  one  of  several  executors,  who  was 
interested,  and  did  not  appear  to  have  com- 
municatedhis  knowledge  to  his  co-executors, 
was  not  sufficient;  and  his  Lordship  ob- 
served, upon  the  case  of  Smith  v.  Smith,  that 
there  might  be  circumstances  to  induce  the 
Court  to  presume  that  the  trustee,  who  had 
notice,  communicated  his  knowledge  to  his 
co-trustees.  Here  the  only  obligor  who 
can  be  said  to  have  had  notice  was  Thomas 
Starling  Benson,  who  was  interested  for  his 
niece  Mrs.  Jordan.  In  Ex  parte  Watkins{7)9 
where  one  of  the  directors  and  an  actuary 
knew  shares  of  a  company,  standing  in  a 
bankrupt's  name,  not  to  be  his,  it  was  held 
not  sufficient  to  prevent  reputed  ownership. 
And  it  is  to  be  remarked,  that  this  is  a  joint 
and  several  bond.  In  Head  v.  Egerton  (8), 
the  Court  refused  to  take  away  the  tide- 
deeds  from  the  second  incumbrancer,  S.  P. — 
Ex  parte  Cawthome  (9),  Evans  v.  Bicknell 
(10).  The  Court  therefore  cannot  decree 
Bell  to  deliver  up  the  bond. 

Mr.  Tlemp/c,  in  reply. — The  circumstances 
disclosed  to  Bell  were  sufficient  to  have  put 
a  prudent  man  on  inquiry.  If  he  had  in« 
quired,  as  he  was  bound  to  do,  he  would  have 
learnt  the  £su;t  of  the  settlement  of  the  bond. 
Bell  has  foiled  in  proving  his  case.  The 
Court  will  therefore,  on  farther  directions, 
order  him  to  pay  the  costs  of  the  plaintiffs, 
and  the  other  defendants — Seton  on  Decrees, 
341. 

Dec.  14, 1841.— WiGRAM,  V.C— lean- 
not  but  think  that  this  is  one  of  those  un- 

(4)  1  Myl.  &  K.  297 ;  8.c.  2  Law  J.  Rep.  (n.s.) 
Chanc.  84;  affirmed  on  appeal,  9  Bli.  376. 

(5)  2  Bro.  CO.  891. 
(6J  2  Keen,  35. 

(7)  2  Mont.  &  Ayr.  348. 

(8)  3P.  Wma.  280. 

(9)  1  G1.  &  Jam.  240. 

(10)  6  Ves.  178. 
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fortunate  cases,  in  Trblch  the  Court  is  called 
upon  to  decide,  which  of  two  innocent  par- 
ties must  suffer.  Mrs.  Jordan  and  her 
children  are  primarily  entitled,  unless  their 
light  can  be  displaced,  to  have  the  money, 
which  is  the  subject  of  this  suit.  When  this 
case  was  sent  to  the  Master,  as  to  the  cir-- 
cumstances,  the  object  of  the  Court  was  to 
have  the  Master's  finding  as  to  the  facts, 
upon  which  the  Court  was  to  act.  If  .the 
Master  reports  only  that  he  has  examined 
witnesses,  and  that  the  bond  came  into  the 
possession  of  the  party  under  the  circum- 
stances stated  by  them,  and,  instead  of  find- 
ing facts,  simply  sends  the  depositions  of 
the  witnesses  to  the  Court,  it  might  in  many 
cases  seriously  embarrass  the  Court ;  as  it 
cannot  know  what  it  is  to  assume  as  proved. 
Suppose  the  Master  had  found  that  all  the 
partners  in  the  house  of  Meux  &  Co.  had 
express  notice  of  the  settlement ;  Bell  might 
have  excepted  to  the  Master's  report,  on  the 
ground,  l^at  the  Master  had  found  a  fact 
which  was  not  borne  out  by  the  evidence ; 
and  the  case  would  have  been  disposed  of 
upon  that  objection,  the  Court  having  the 
fact  of  notice,  as  a  ground  upon  which  to 
deal  with  the  finding.  But  if  the  evidence 
is  sent  up  in  this  way,  the  parties  have  no 
opportunity  of  knowing  the  precise  grotmds 
upon  which  the  Court  proceeds.  The  48th 
of  the  New  Orders  intended  to  guard  against 
cases  of  this  description.  That  order  has 
been  understood  by  the  Masters  to  import 
that  they  were  merely  to  state  what  affida- 
vits were  used,  what  state  of  facts  were 
carried  in,  &c.,  and  then  to  give  their  find- 
ing. It  was  not  the  intention  of  Lord  Cot- 
tenham  to  do  anything  of  that  sort.  Before 
that  order,  the  Masters  might  state  what  of 
the  depositions  they  pleased.  Nothing  in 
that  order  prevents  the  Master  firom  finding 
that  th»e  was  certain  evidence,  and  that 
from  that  he  draws  certain  conclusions,  or 
from  giving  his  reasons.  Lord  Cottenham 
said,  that  the  Court  derived  no  benefit  from 
the  Master  stating  affidavits,  &c.  :  what  the 
Court  wanted  was  his  conclusions,  and  such 
a  reference  to  the  evidence  as  that  the  Court 
and  the  parties  might  judge  whether  his 
finding  was  borne  out  by  it.  That  order, 
though  it  directs  the  Master  not  to  state 
depositions,  &c.,  does  not  prohibit  him  from 
stating  deeds  or  documents;  and  this  ad- 
visedly, because  documents  do  not  generally 


remain  in  the  Master's  ofiice,  whereas  de- 
positions, &c.  generally  do  ;  and  the  order 
was  framed  with  great  care,  to  leave  the 
Master  at  liberty  to  do  everything  but  state 
affidavits,  &c. ;  he  was  merely  to  state  his 
conclusions  from  them.  I  will  not  dispose 
of  this  case  at  present.  Prior  to  the  case 
of  Wright  v.  Lord  Dorchester  (\\\  it  never 
was  considered  that  the  mere  omission  of  a 
person  having  an  equitable  interest  in  a  fund, 
of  which  the  legal  title  was  in  a  third  party, 
to  give  notice  of  his  incumbrance,  would, 
of  itself,  give  the  puisne  incumbrancer  pri- 
ority. Mr.  Bell,  who  was  counsel  in  that 
case,  told  me  that  it  was  a  great  surprise 
upon  him.  I  think  any  one  who  reads  the 
judgment  in  Evans  v.  BiclcneU,  must  be 
satisfied  that  Lord  Eldon's  opinion  was,  that 
the  mere  omission  to  give  notice,  the  trans- 
action being  divested  of  fraud,  would  not  be 
sufficient  for  that  purpose;  and  that  case 
Lord  Eldon  always  referred  to  as  a  case 
that  he  was  well  satisfied  with.  In  Cooper 
V.  Fi/nmore  (Ji2)f  Sir  T.  Plumer  expressed 
himself,  that  the  law  of  the  Court  was,  that 
the  mere  omission  to  give  notice  would  not 
be  sufficient  to  postpone  the  first  incum- 
brancer. Wright  v.  Lord  Dorchester  first 
raised  the  question,  but  did  not  decide  it ; 
for  that  was  an  interlocutory  application, 
and  though  Lord  Eldon  dissolved  the  in- 
junction, yet  he  put  the  puisne  incumbrancer 
upon  terms.  Such  was  the  state  of  the  law 
when  Loveridge  v.  Cooper  (IS)  and  Dearie 
V.  Hall  (14)  came  on.  These  cases  clearly 
decided,  that  where  a  puisne  incumbrancer 
has  made  inquiries,  and  been  misled,  the 
Court  would  consider  that  the  first  incum- 
brancer, by  omitting  to  give  notice,  had 
occasioned  an  injury  to  a  third  party,  and 
therefore  the  puisne  incumbrancer  should  be 
preferred  to  the  first.  I  have  always  un- 
derstood that  the  law  was  precisely  the  same, 
whether  the  puisne  incumbrancer  made  in- 
quiries or  not,  if  the  first  incumbrancer  had 
not  given  notice  ;  and  there  is  good  reason 
for  that ;  it  is  treating  the  question  as  one 
of  substance,  and  not  of  mere  form.  Whe- 
ther an  incumbrancer  makes  inquiries,  must 
be  immaterial ;  as  if  he  had,  and  no  pre- 
vious notice  had  been  given,  he  would  have 

(11)  3  Rus8.  49,  n. 

(12)  Ibid.  60. 

(18)  Ibid.  80;  s.c  2  Law  J.  Rep.  Chanc.  75. 
(14)  Ibid.  1 ;  b.  c.  2  Law  J.  Rep.  Chanc.  62. 
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leanit  nothing.  The  question  is,  whether 
at  the  time  of  the  second  incumbrance,  there 
was  any  notice  or  not.  The  only  suggestion 
made  in  answer  to  that  view  is,  that  if  he 
has  not  made  inquiries,  he  has  not  been 
misled.  But  there  is  a  fallacy  in  stating  the 
case  so,  because,  when  he  gave  notice,  and 
was  told  that  there  was  a  prior  incumbrance, 
he  would  not  trust  to  the  security,  but  would 
use  diligence  to  get  in  his  money ;  if,  on  the 
other  hand,  he  was  told  there  was  no  incum- 
brance, he  would  then  trust  to  the  security, 
which  would  have  the  effect  of  making  him 
suppose  his  security  good.  Therefore,  he 
is  injured  by  placing  reliance  upon  the  secu- 
rity, if  it  turns  out  that  there  is  a  prior  in- 
cumbrancer. If  notice  were  cotemporaneous 
with  the  inquiry,  then  the  inquiry  and  notice 
would  be  the  same  thing.  Suppose  notice 
not  given  till  the  money  was  advanced ;  the 
only  distinction  between  the  cases  is,  that 
of  a  man  who  advances  money  at  the  time 
of  taking  his  security,  and  a  man  who  takes 
security  for  an  antecedent  debt — Plumb  v. 
Fluitt  (15),  Upon  that  ground,  it  certainly 
would  appear  that  it  is  quite  immaterial 
whether  there  were  inquiries  or  not,  if,  at  the 
time  notice  was  given,  it  appeared  that  the 
trustee  had  no  notice  of  the  first  incumbrance. 
But  a  much  safer  reason  to  go  upon  is  that 
which  I  conceive  to  be  the  principle  of  a 
eourt  of  equity,  namely,  that  in  order  to 
perfect  an  equitable  incumbrance  on  pro- 
perty, the  legal  interest  of  which  is  in  a 
third  person,  notice  must  be  given ;  and 
that,  in  the  absence  of  notice,  the  person 
claiming  to  be  an  incumbrancer  has  not  per- 
fected his  title;  and,  therefore,  if  another 
incumbrancer  does  give  notice,  that  person 
gets  a  perfect  equitable  assignment.  Any 
one  who  takes  the  trouble  to  read  Dearie  v. 
Hall,  must  be  satisfied  that  that  was  the 
view  of  Sir  T.  Plumer :  that  to  perfect  the 
title,  you  must  do  that  which  in  equity  is 
tantamount  to  the  delivery  of  a  personal 
chattel ;  and  at  last  he  uses  this  expression, 
"  Whenever  persons  treating  for  a  chose  in 
action  do  not  give  notice  to  the  trustee  or 
executor,  who  is  the  legal  holder  of  the 
fund,  they  do  not  perfect  their  tide."  In 
Foster  v.  BlacksUme,  the  question  was  for 
the  first  time  adjudicated  upon,  whether  the 
omission  of  the  second  iocumbrancer  to  make 

(15)  2  Anst.482. 
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inquiries,  was  to  be  treated  as  one  of  sub- 
stance or  not.  The  Lord  Chancellor  in 
moving  the  judgment  of  the  House  of  Lords, 
stated,  in  succession,  the  different  principles 
laid  down  by  Sir  T.  Plumer,  and  approved 
of  them.  Therefore,  the  reasoning  of  Sir  T. 
Plumer,  that  the  first  incumbrancer,  by 
omitting  to  give  notice,  has  not  perfected 
his  title,  is  <&ectly  afHrmed  by  the  House 
of  Lords ;  for  in  that  case,  the  dbtinction 
was  taken  and  argued  upon,  between  the 
cases  where  there  had  been  previous  inquiry, 
and  where  not.  What  I  have  stated  does 
not  conflict  with  Smith  v.  Smith,  The 
question  is,  whether  the  second  incumbrancer 
would  have  learnt  anything  from  his  inqui- 
ries. If  he  would  not,  his  rights  will  not 
be  affected  by  the  omission  to  do  so.  Here, 
the  party,  if  he  had  made  inquiries,  wo\ild 
have  ascertained  that  notice  had  been  given. 
And  the  question  always  is,  if  the  party  had 
inquired,  would  the  facts,  as  they  stood  at 
the  time,  have  disclosed  a  prior  incumbrance  ? 
if  they  would  not,  according  to  Foster  v. 
Blackstone,  the  second  incumbrancer  will 
have  priority.  This  then  is  a  question  of 
notice ;  and  the  next  point  is,  to  whom  must 
notice  be  given  ?  Must  it  be  given  to  all  ? 
If  not,  then  notice  to  one  is  sufficient ;  there 
is  no  medium.  Upon  that  ground  Smith 
V.  Smith  was  decided,  by  the  full  Court  of 
Exchequer.  The  next  point  was,  as  to  the 
nature  of  the  notice.  It  was  said,  that  no- 
tice was  not  given  for  the  particular  purpose ; 
but  that  point  is  decided  in  Smith  v.  Smith, 
where  notice  was  given  in  conversation 
merely,  and  that  was  held  sufficient.  In 
Timson  v.  Ramsbottom,  I  should  have  de- 
cided as  the  Master  of  the  Rolls  did,  if  the 
case  had  been  before  me.  Whether  the  at- 
tention of  the  Master  of  the  Rolls  was  called 
to  the  existing  circumstances,  does  not  ap^ 
pear.  The  question  was  reduced  to  this,  whe- 
ther at  the  time  the  second  incumbrancer  took 
his  security,  there  was  any  person  living  who 
had  notice  of  the  first  incumbrance.  Would 
the  party,  if  he  had  inquired,  have  got  any 
notice?  There  being  no  existing  notice, 
Lord  Langdale  has  added  the  weight  of  his 
authority  to  Foster  v.  Blackstome,  that  the 
inquiry  was  immaterial,  if,  at  the  time  of 
the  inquiry,  there  was  no  notice.  This  I 
conceive  to  be  the  law.  There  was  no  sub- 
sisting notice  at  the  time ;  the  notice  was 
good  while  the  trustee  lived,  but  no  longer. 
M 


Digitized  by 


Google 


82 


COURT  OF  CHANCERY: 


This  is  the  conclusion  I  have  come  to,  after 
an  examination  of  the  cases.  If,  therefore, 
upon  an  examination  of  the  evidence,  I  find 
a  clear  notice  given  to  one  of  the  obligors, 
I  shall  feel  hound  to  decide  in  favour  of  Mr. 
Temple's  clients.  Head  v.  Egerion  does 
not  £USect  my  judgment ;  that  case  decided 
that  a  second  incumbrancer  shall  not '  have 
the  title  deeds  he  has  obtained,  taken  away 
from  him ;  but  a  party  may  recover  upon  a 
bond,  without  producing  it. 

Dec.  16. — ^WiGRAM,  V.C. — The  question 
is,  whether  Mrs.  Jordan  and  her  chDdren,  or 
Bell,  have  the  better  equity.  The  only  point 
upon  which  I  reserved  my  judgment  was, 
whether  prior  to  Bell's  notice  in  1833,  such 
notice  of  the  marriage  settlement  had  been 
given  to  the  obligors  of  the  bond,  as  would 
deprive  Bell  of  the  benefit  of  the  rule  of 
equity  which  he  insists  on.  In  the  Master's 
report,  I  find  the  evidence  of  one  of  the 
obligors  of  the  bond,  (Thomas  Starling  Ben- 
son,) who  deposes,  that  he  had  notice  at  the 
time  of  Mrs.  Jordan's  marriage.  I  see  no 
reason  for  questioning  his  credibility,  and 
his  testimony  is  unimpeached.  If  in  order  to 
arrive  at  any  conclusion  it  were  necessary  to 
^-x.  notice  upon  the  other  obligors,  the  Court 
would  have  great  difficulty  in  acting  upon 
the  Master's  report.  But  being  of  opinion, 
that  notice  to  one  of  the  obligors  is  all  that 
is  requisite,  Thomas  Starling  Benson's  tes- 
timony is  sufficient  to  decide  the  case,  and 
I  am  able  to  proceed  without  further  inquiry. 
In  Smith  v.  Smith,  the  very  point  was 
decided,  and  I  should  feel  myself  bound  by 
that  case,  even  if  I  doubted  its  correctness. 
But  I  approve  of  the  principle  upon  which 
that  case  was  decided,  and  the  reasoning  there 
made  no  distinction  between  a  joint  and 
several  bond.  That  case  is  not  impeached 
by  the  case  of  Timson  v.  Ramsbcttom,  In 
Smith  V.  Smith  it  was  decided,  that  notice 
to  one  trustee  was  sufficient  while  that 
trustee  was  living,  and  the  circumstances  of 
the  case  remained  unaltered;  and  the  reason 
why  that  is  so,  is,  because  otherwise  no- 
thing less  would  be  necessary  than  inquiries 
of  all.  The  Court  did  not  decide  then 
that,  if  the  trustee  to  whom  alone  notice  was 
given,  had  died  before  Maberly's  bank- 
ruptcy, and  no  other  notice  was  given  before 
the  bankruptcy,  the  property  would  not  have 
again  fidlen  into  the  order  and  disposition 


of  the  bankrupt,  nor  do  I  conceive  tiiat  such 
a  proposition  could  be  sustained  ;  for  in  the 
altered  state  of  the  case,  inquiries  of  all  the 
existing  trustees  would  not  have  led  the  in- 
quirer to  a  knowledge  of  the  fact.  In  Tim-' 
son  V.  Ramsbottom,  Lord  Langdale  did  not 
decide,  that  if  the  trustee  or  executor  had 
been  living  at  the  time  when  the  seeond 
incumbrance  was  created,  the  notice  would 
not  have  been  sufficient;  but  he  decided 
merely,  that  there  was  no  sufficient  notice  at 
the  time  when  notice  of  the  second  incum- 
brance was  given ;  for  the  inquiry  of  the  ex- 
isting trustees  would  not  have  led  to  any 
knowledge  of  the  first  incumbrance.  Both 
cases  treat  the  sufficiency  of  the  notice  as  a 
question  of  substance.  In  Smith  v.  Smith, 
tiie  inquiry  would  have  led  the  person  to  a 
knowledge  of  the  incumbrance ;  in  Timson 
V.  Ramsbottom,  the  inquiry  would  not,  and 
the  notice  was  held  insufficient.  I  entirely 
concur  in  both  decisions.  My  judgment 
must  be  in  fiivour  of  Mrs.  Jordan  and  her 
children.  The  only  question  is,  by  whom 
the  costs  are  to  be  borne.  If  H.  Jordan 
were  here,  there  would  be  no  question  upon 
whom  they  would  be  thrown.  I  cannot  throw 
tiiem  upon  the  fund :  that  would  be  to  make 
the  wife  and  children  of  H.  Jordan  pay  for 
his  de&ult.  I  cannot  give  Bell  his  costs, 
because,  independent  of  his  &iling  in  the 
suit,  he  cannot  allege  that  he  was  originally 
induced  to  part  with  his  money  upon  the 
result  of  his  inquiries,  but  upon  the  &ith  of 
the  representations  by  H.  Jordan,  to  which 
the  negligence  of  the  trustee  gave  a  Mse  credit. 
I  cannot  acquit  the  trustee  of  the  settie- 
ment  of  all  blame,  for  on  the  evidence  before 
me,  the  bond  could  never  have  been  in  the 
possession  of  H.  Jordan  but  for  the  de&ult 
of  the  trustee.  Following  the  case  of  Dearie 
V.  HaU,  I  shall  give  no  costs  as  between  the 
co-defendants,  and  the  plaintifis  must  have 
their  costs  out  of  the  fund.  The  decree  must 
be,  that  Bell,  as  representing  H.  Jordan, 
is  entided,  in  the  event  of  H.  Jordan  surviv- 
ing his  wife,  to  a  lien  on  his  life  interest  in 
the  fiind,  and  that,  subject  to  that  interest 
of  Bell,  the  fund  must  be  paid  out  to  the 
trustees,  upon  the  trusts  of  the  marriage 
settiement;  with  a  declaration,  that  the  order 
is  made  without  prejudice  to  the  claim  of 
the  trustees  to  their  costs. 
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WlGRAV,  V.C 

Nov.  22,  23 
Dec,2, 

Second  Incumbrancer — Notice, 

On  the  marriage  of  A.  mih  B,  the  real 
estates  of  A,  were  settled  to  the  use  of  A.  for 
Uft,  remainder,  subject  to  an  annuitff  to  the 
vtfe  surviving,  to  the  first  and  other  sons  in 
tail  male :  with  power  to  A.  to  charge  the 
fToperUf  with  2,000 J.  In  the  deed  of  settle* 
ment,  no  notice  was  taken  of  a  previous 
mortgage  on  the  property  secured  by  a  term 
of  years.  After  the  marriage,  this  term  was 
assigned  to  C,  as  a  security  for  the  original 
mortgage  money,  and  a  further  advance  made 
to  A,  C,  being  previously  assured  by  A,  and 

B.  that  the  settlement  made  on  their  mar* 
riage  comprised  only  B*s  personal  property, 
SfAsequently  the  term  became  a  security  to 
Cfor  4,000^.,  without  any  actual  notice  of 
the  contents  of  the  settlement.  After  the 
death  of  A,  the  heir  in  tail  filed  his  bill  to 
redeem  on  payment  o/ 2,000/.,  charging  that 

C,  at  the  time  of  the  assignment,  had  con- 
structive  notice  of  the  settlement :  —  Held^ 
that  C  was  a  mortgagee  without  notice. 

Notice  of  **a  settlement,'*  purporting  not 
to  affect  the  property  in  question,  is  not  notice 
of  the  actual  contents  of  the  settlement. 

Cases  of  constructive  notice  are  to  be 
divided  into  two  classes:  fi/rst,  where  the 
party  has  aciiual  notice  of  the  fact,  that  the 
property  in  dispute  is  incumbered  in  some 
way,  and  the  Court  fixes  him  u^h  notice  of 
the  particular  charge ;  secondly,  where  the 
party  has  dishonestly  abstainedfrom  inquiry. 
The  rule  is  not  to  be  extended  to  an  incautious 
purchaser,  where  the  transaction  is  bonft  Me. 

Mortgagor  (tenant  forj^ife)  and  mortga^ 
gee  join  in  appointing  P.  their  receiver  of 
the  rents f  ^c,  during  the  Ufe  of  the  mort* 
gagor,  for  the  purpose  cf  paying  off  a  charge 
upon  the  Ufe  estate,  and  then  of  keeping  down 
the  interest  of  a  mortgage  in  fee.  After  the 
death  of  the  mortgagor,  P,  continues  to  receive 
and  makes  payments  on  account  to  the  mort" 
gagee  : — Held,  a  ground  for  inquiry  before 
the  Master,  whether  the  acts  of  the  mortga- 
gee constituted  P.  his  sole  agent,  after  the 
determination  of  the  life  estate,  so  as  to  make 
him  accountable  as  mortgagee  in  possession. 

By  deeds  of  August  1820  (being  the 
aettlem«nt  on  the  maniage  of  David  Jones 


and  Sarah  Hartley),  certaih  real  estates,  in 
the  county  of  Denbigh,  were,  in  considera- 
tion of  1,000/.,  the  fortune  of  Sarah  Hartley, 
"which  it  was  agreed  should  belong  abso- 
lutely to  David  Jones  after  the  marriage, 
conveyed  to  Thomas  Hartley,  to  the  use  of 
David  Jones  for  life,  and  after  his  decease^ 
to  the  intent  that  Sarah  Hartley  might 
receive  thereout  an  annuitv  of  lOOZ.  for  her 
life,  remainder  to  the  use  of  the  first  and 
other  sons  of  the  marriage  in  tail  male.  And 
power  was  given  to  David  Jones,  by  deed  or 
will,  to  chaige  the  said  estates  with  any  sum 
not  exceeding  2,0001.,  for  his  own  use  and 
benefit,  and  to  demise  or  appoint  the  same 
for  any  term  of  years,  by  way  of  mortgage 
for  securing  the  said  sum  and  interest ;  and 
David  Jones  thereby  covenanted  with 
Thomas  Hartley,  during  his  life,  to  keep 
down  the  interest  of  any  sum  or  sums  that 
might  be  so  charged  on  the  premises ;  and 
that  the  premises  thereby  conveyed  were 
free  from  incumbrances  created  by  David 
Jones,  or  any  of  his  ancestors,  &c. 

David  Jones  died  in  February  1886,  in- 
testate, leaving  the  pkintifiT  J.  L.  Jones^ 
his  eldest  son  and  heir-at-law,  and  Sarah 
Jones,  his  widow  (one  of  the  defendants 
in  the  suit),  who  took  out  letters  of  ad- 
ministration. 

It  appeared  that,  by  an  indenture  of  the 
16th  of  August  1810  (which  was  not  noticed 
in  the  settlement  of  1820),  Thomas  Jones, 
the  father  of  David  Jones,  demised  the  said 
premises  to  Roger  Jones  for  500  years,  by 
way  of  mortgage  for  securing  the  sum  of 
800/.  and  interest;  and  by  divers  mesne 
assignments  and  further  charges,  and  par^ 
ticularly  by  an  Indenture  of  the  23rd  of 
October  1817,  the  premises  became  vested 
in  Samuel  Bennett,  for  the  residue  of  the 
term  of  500  years,  for  securing  the  sum  of 
2,000/.  and  interest ;  Thomas  Jones  died  in 
1819,  having  by  his  will  devised  the  pre- 
mises to  David  Jones  in  fee. 

In  1823,  David  Jones,  being  desirous 
of  paying  off  Bennett's  mortgage,  and  oi 
raising  a  further  sum  of  750/.  for  his  own 
use,  applied  to  Thomas  Smith  (the  late 
husband  of  Mrs.  Smith,  the  other  defendant 
in  the  cause),  to  advance  to  him  the  sum  of 
2,800/.,  on  the  security  of  the  term  of  500 
years. 

By  indentures  of  the  Ist  of  November 
1823,  between  S.  Bennett  of  the  first  part« 
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David  Jones  of  the  second  part,  and  Thomas 
Smith  of  the  third  part,  in  consideration  of 
2,050Z.  paid  by  T.  Smith  to  S.  Bennett, 
and  750^.  paid  to  David  Jones,  the  term  of 
500  years  was  assigned  to  Thomas  Smith, 
by  way  of  mortgage,  for  securing  the  sum 
of  2,800i.  with  interest.  And  by  various 
indentures  of  further  charge,  dated  respec- 
tively December  1823,  January  1824,  and 
February  1824,  the  said  term  of  600  years 
was  made  a  security  to  the  said  Thomas 
Smith,  for  a  sum  amounting  in  the  whole 
to  4,000/.  and  interest.  In  1826,  David 
Jones  again  applied  to  Thomas  Smith  to 
advance  him  a  ftirther  sum,  upon  the  secu- 
rity of  the  said  term,  which  Thomas  Smith 
reused  to  do,  imless  David  Jones  and  his 
wife  would  levy  a  fine  to  him  of  the  said 
premises.  In  the  course  of  these  negotia- 
tions, the  settlement  of  1820  was  produced 
to  Thomas  Smith  for  the  first  time,  where- 
upon he  refused  to  make  any  fiirther  ad- 
vances. Shortly  afterwards,  Thomas  Smith 
applied  to  D.  Jones  for  further  security  for 
the  4,000/.  then  due,  and  a  deed  was  exe- 
cuted, dated  the  26th  of  September  1829, 
whereby,  after  reciting  that  Thomas  Smith, 
at  the  time  of  his  several  advances,  had  no 
notice  of  the  settlement,  D.  Jones,  in  con- 
sideration of  the  advances,  and  in  exercise 
of  the  power  reserved  to  him  in  the  settle- 
ment, charged  the  premises,  in  favour  of 
Thomas  Smith,  with  2,000/.  and  interest, 
and,  with  the  consent  of  the  said  Sarah  Jones, 
appointed  the  same  to  Thomas  Parry,  his 
executors,  &c.,  for  the  term  of  1,000  years, 
for  the  better  securing  the  payment  of  the 
said  sum,  with  a  proviso  for  redemption,  &c. 

By  a  deed  of  the  28th  of  September  1829, 
reciting  that  1,200/.  over  and  above  the 
said  sum  of  4,000/.  was  due  from  the  said 
David  Jones  to  the  said  Thomas  Smith,  on 
an  account  settled,  David  Jones  demised 
the  same  premises  to  Edward  Jones  (a 
trustee)  for  100  years,  if  he,  the  said  David 
Jones,  should  so  long  live,  for  the  better 
securing  to  the  said  Thomas  Smith  the  said 
sum  of  1,200/.  and  interest. 

By  a  deed  of  the  19th  of  December  1 829, 
reciting  the  before-mentioned  deeds,  and 
that  Thomas  Smith,  with  the  consent  of 
David  Jones,  intended  to  effect  an  insurance 
on  the  life  of  David  Jones,  for  1,500/., 
David  Jones  and  Thomas  Smith,  and  each 
of  them  appointed  Thomas  Parry  their  re- 


ceiver, to  collect  the  rents,  &c.  of  the  said 
premises  ;  and  it  was  declared,  that  Thomas 
Parry  should  stand  possessed  of  such  rents, 
&c.,  upon  trust,  in  the  first  place,  to  pay 
certain  costs  and  charges,  and  then  to  pay 
the  premium  on  the  said  insurance,  and  in 
the  next  place  to  pay  the  interest  on  the 
two  sums  of  4,000/.  and  1,200/.,  and  the 
surplus  in  discharge  and  satisfaction  of  the 
principal  sum  of  1,200/.,  &c.  And  it  was 
therein  provided,  that  if  Parry  should  be- 
come incapable,  &c.,  D.  Jones  would  concur 
with  T.  Smith  in  appointing  another  re- 
ceiver, and  that  if  D.  Jones  should  refuse 
to  concur,  it  should  be  lawful  for  Smith 
alone  to  appoint  such  receiver.  And  it  was 
further  declared,  that  Thomas  Smith,  his 
heirs,  executors,  &c.  should  not  be  account- 
able for  any  loss  or  misapplication  of  the 
rents  by  any  such  receiver,  and  that  nothing 
in  the  said  deed  should  be  construed  to 
affect  the  rights  of  T.  Smith,  as  mortgagee 
of  the  premises.  Parry  acted  as  receiver 
under  this  deed  till  October  1837,  (which  was 
after  the  death  of  D.  Jones,)  and  had  firaudu-^ 
lently  misappropriated  a  considerable  por- 
tion of  the  rents.  In  October  1837,  Mrs. 
Smith  (as  the  representative  of  her  late 
husband,  who  died  in  1834,)  entered  into 
possession  of  the  premises.  On  the  death 
of  D.  Jones,  Mrs.  Smith,  as  such  represen- 
tative, also  received  the  1 ,200/;  in  respect 
of  the  policy  on  the  life  of  D.  Jones.  At 
the  time  of  filing  the  bill,  the  sum  of  4,050/. 
was  claimed  to  be  due  on  the  mortgage  of 
the  said  premises.  In  November  ^888,  the 
plaintiff,  as  tenant  in  tail  under  the  settle- 
ment, filed  his  bill  against  Mrs.  Smith,  to 
redeem  the  said  premises,  and  praying  that 
it  might  be  declared  that  David  Jones  was 
not  entitled  under  the  settlement  to  charge 
the  premises  with  more  than  2,000/.,  in- 
cluding the  sums  secured  by  the  mortgage 
of  1810,  and  the  assignment  of  1817 ;  and 
that  D.  Jones,  and  T.  Smith  and  Mrs. 
Smith,  as  claiming  under  D.  Jones,  with 
notice  of  the  settlement,  were  bound,  during 
the  life  of  D.  Jones,  to  keep  down  the  in- 
terest of  that  sum  ;  and  for  an  account  of 
what  was  due  to  Mrs.  Smith  at  the  time  of 
D.  Jones's  death,  upon  that  footing;  and 
for  an  account  of  her  iieceipts  or  of  her 
agents*  (including  Parry),  or  what  might 
have  been  received  by  her,  except  for  her 
wilful  default,  &c. ;  and  that  plaintiff  might 
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be  let  into  possesaion,  upon  payment  of  what 
was  due. 

The  bill  charged,  that,  previous  to  the 
assignment  to  Thomas  Smith,  in  March 
1823,  of  the  term  of  500  years,  for  securing 
the  payment  of  2,800/.,  Smith  had  notice 
of  the  marriage  settlement  of  David  and 
Sarah  Jones ;  and  that  Mrs.  Smith,  after  the 
death  of  t>avid  Jones,  ought  to  be  con- 
sidered as  a  mortgagee  in  possession  of  the 
premises,  by  Parry,  as  her  agent,  and  ac- 
countable as  such. 

The  answer  of  Mrs.  Smith  alleged,  that 
Thomas  Smith,  previous  to  the  deed  of 
1823,  made  inquiries  of  David  Jones  and 
his  wife,  whether  any  settlement  of  the 
premises  comprised  in  the  said  term  of  500 
years  had  been  made  on  the  marriage ;  and 
that  David  Jones  and  Sarah  his  wife  posi- 
tively assured  Thomas  Smith  that  no  such 
settlement  had  been  made,  and  that  the  only 
settlement  made  on  the  occasion,  was  a 
settlement  of  the  wife's  1,0002. 

A  letter,  of  the  31st  of  October  1826, 
from  Mr.  Smith  to  the  plaintiff's  solicitor, 
was  put  in  evidence,  in  which  Smith,  aft:er 
stating  his  securities,  proceeded  thus: — 
"At  the  time  I  made  the  advances,  both 
Jones  and  his  wife  solemnly  assured  me, 
and  offered  to  make  oath,  that  no  set- 
tlement was  made  of  his  estates  on  the 
maniage,  but  that  a  settlement  was  made 
on  her  of  her  own  fortune  only.  I  placed 
confidence  in  their  statement.  Previous 
to  the  last  assizes,  they  applied  again,  for  a 
further  loan,  which  I  consented  to  advance, 
upon  having  a  deed  in  trust  to  sell,  and 
a  fine  levied  by  Jones  and  his  wife,  and 
I  then  requested  a  sight  of  the  settle- 
ment, which  was  at  last  brought  to  me,  and 
to  my  great  surprise,"  &c.  *^  Jones  and  his 
wife  then  solemnly  declared,  that  they  never 
gave  instructions  for  the  settlement,  and 
never  knew  its  contents  till  it  was  brought 
to  me." 

Mrs.  Jones,  having  released  her  interest 
under  the  settlement,  was  examined  by  the 
plaintiff,  and  deposed  that,  previous  to  the 
deed  of  1823,  she  had  an  interview  with 
Smith,  who  asked  her  how  she  came  to 
bestow  her  all  upon  so  needy  a  person ;  to 
which  she  replied,  she  had  not  been  so 
simple  as  that.  He  said,  '*  I  understand  you 
had  a  pretty  good  fortune ;"  that  she  replied, 
"  My  friends  have  taken  care  of  me  before 


my  marriage ;"  that  Smith  then  asked  whe- 
ther there  was  a  settlement,  to  which  she 
replied,  there  was,  and  said  it  was  in  the 
possession  of  her  brother  Thomas  Hartley. 

Mr,  Sutton  Sharpe  and  Mr.  Parry,  for 
the  plaintiff. — ^We  contend,  that  Smith,  at 
the  time  of  the  first  advance,  is  fixed  with 
constructive  notice  of  the  settlement,  and 
consequently  can  stand  in  no  better  position 
than  D.  Jones  himself.  By  that  settlement, 
D.  Jones  had  a  power  of  diarging  the  pro- 
perty with  2,000Z.,  but  he  covenanted  to 
keep  down  the  interest  of  that  sum  during 
his  life,  and  he  also  covenanted  that  the 
settled  estates  were  free  from  incumbrances 
by  himself  or  his  ancestors.  His  claim, 
therefore  on  the  settled  estates  could  not 
exceed  2,000/.,  including  the  prior  charges, 
with  interest,  from  his  death.  At  the  time 
of  Smith's  first  advance,  he  was  told  there 
was  a  settlement,  and  that  it  was  in  the 
possession  of  the  wife's  brother,  Mr.  Hart- 
ley. That  was  sufficient  to  put  him  upon 
inquiry  : — 

Ferrars  v.  Cherry,  2  Vem.  384. 

Whitbreadv.  Jordan,!  You.  &  Col.  303 ; 

.    s.  c.  4  Law^.  Rep.  (n.s.)  Ex.  Eq.  38. 

Jackson  v.  Rowe,  2  Sim.  &  Stu.  472 ; 
s.  c.  4  Law  J.  Rep.  Chanc.  118. 

Kennedy  v.  Green,  3  Myl.  &  K.  719. 

Taylor  v.  Baker,  5  Price,  306. 
Notice  of  a  settlement,  as  in  the  case 
of  notice  of  a  lease,  must  be  notice  of  all  its 
contents — Hall\.  Smith  (I), 

[WiGRAM,  V.C. — To  bring  it  within 
Whithread  v.  Jordan,  you  must  make  out 
that  all  Welsh  squires  are  in  the  habit  of 
settling  their  landed  estates  upon  their  mar- 
riage.] 

Very  slight  circumstances  have  been  con- 
sidered as  sufficient  to  put  a  purchaser  upon 
inquiry — 

Coppin  V.  Femyhough,  2  Bro.  C.C,  291. 

Davies  v.  Thomas,  2  You.  &  Col.  234 ; 

s.  c.  7  Law  J.  Rep.  (n.s.)  Ex.  Eq.  21. 

[WiGRAM,  V.C. — No  doubt  if  one  deed 

refers  to  another,  you  must  search  out  the 

title  through  them  all.] 

Smith  knew  there  was  a  settlement ;  if 
he  had  inquired  of  Hartley,  he  would  have 
learnt  the  contents — Eyre  v.  Dolphin  (2), 
After  the  death  of  D.  Jones,  Parry  must  be 
considered  as  the  receiver  of  Mrs,  Smith, 

(1)  14Vei.426. 

(2)  2  BaU  &  Beat.  290. 


Digitized  by 


yGoogle 


se 


COURT  OF  CHANCERY : 


which  will  make  her  accountable  as  a  mort- 
gagee in  possession,  for  Parry  lyas  appointed 
receiver  by  Smith,  who  had  the  legal  estate 
in  the  term  of  500  years. 

ilfn  Swanston  and  Mr.  Bacon^  for  Mrs. 
Smith. — The  first  question  is,  had  Smith 
any  knowledge  of  the  settlement  in  1823, 
or  at  the  time  of  any  subsequent  advance  ? 
The  notice  which  is  attempted  to  be  set  up 
is  of  a  settlement  purporting  to  affect  only 
the  wife's  property.  There  is  no  case  in 
which  effect  has  ever  been  given  to  that  kind 
of  notice.  The  case  of  Eyre  v.  Dolphin  is 
no  authority  for  the  plaintiffs  ;  the  princq)le 
upon  which  all  the  cases  proceed  is,  that  it 
must  be  notice  of  an  interest  affecting  the 
property  in  question.  Even  that  has  been 
qufdified  in  the  case  of  a  tenant  in  possession, 
under  a  derivative  lease — Hanbury  v.  Litch- 
field (3).  The  argument,  to  be  good,  must 
extend  to  this,  that  notice  of  marriage  is 
notice  of  a  settlement.  As  to  the  covenant 
to  keep  down  the  interest  of  the  2,000Z., 
that  was  a  personal  obligation  on  D.  Jones, 
and  would  not  affect  a  mortgagee  under 
the  exercise  of  the  power,  nor  would  the 
mortgagee  be  limited  to  2,0002.,  including 
the  incumbrances  prior  to  the  date  of  the 
settlement. 

WiGRAM,  V.C. — If  the  appointee  had 
notice,  he  would  be  subject  to  the  same 
equities  as  Jones.] 

Smith  died  before  D.  Jones,  consequently 
the  possession  of  Parry  was  the  possession 
of  D.  Jones,  and  Mrs.  Smith  is  only  ac- 
countable for  what  she  has  actually  received ; 
but  the  deed  actually  provides  that  Smith 
shall  not  be  liable  for  the  neglect  or  default 
of  Parry. 

Mr.  Sutton  Sharpe,  in  reply. — Parry's 
authority  as  joint  receiver  terminated  with 
D.  Jones's  death  ;  as  the  mortgagee  has 
recognized  Parry's  acts  since  that  time, 
Parry  must  be  held  the  agent  of  the  mort- 
gagee. As  to  the  settlement,  the  Court 
will  hold  the  defendant  bound  by  the  strict 
rules  of  notice,  because  it  is  here  sought  to 
have  money ,  lent  to  the  father,  repaid  out  of 
the  estate  of  the  child.  Lord  Hardwicke 
said,  whatever  is  sufficient  to  put  a  pur- 
chaser on  inquiry,  is  sufficient  notice. 
Morgan  v,  Morgan,  1  Atk.  489. 
Ma^as  V.  Acklandy  2  Russ.  273. 

(S)  2  MyL  &  K.  629 ;  B.  c.  8  Law  J.  Rep.  (n.b.) 
Chanc.  49. 


A  false  xeeital  in  a  deed  wfll  not  justify  a 

purchaser ;  he  must  examine  the  deed  itself 
— Biacoe  v.  Lord  Banbury  {4)  ;  why  then  is 
he  not  bound  to  verify  the  correctness  of  a 
verbal  statement  ?  A  man  purchasing  of  an 
heir,  if  he  knowi^  that  the  ancestor  left  a 
will,  is  bound  to  examine  it,  though  the 
heir  might  have  told  him  that  it  did  not 
relate  to  the  property  in  question* 

Dec.  2,  1841.— WiGRAM,  V.C— Two 
questions  were  raised  in  the  ai^ument.  The 
first  and  most  important  is,  whether  Mrs. 
Smith  is  entitled,  in  equity,  to  the  benefit 
of  the  term  of  500  years,  for  securing  the 
sum  of  2,000^.,  exceeding  the  amount  which 
D.  Jones  was  empowered  by  the  settlement 
to  charge.  The  second,  whether  Mrs.  Smith 
should  be  charged  as  mortgagee  in  posses- 
sion, from  the  death  of  D.  Jones,  or  only 
from  the  time  of  her  actual  entry.  The  first 
question  depends  upon  the  £M;t  of  whether 
Mr.  Smith  had  constructive  notice  of  the 
settlement ;  the  second,  upon  the  fiact  of  whe- 
ther Parry  was  the  agent  of  Mrs.  Smith, 
during  the  interval  to  which  the  second 
question  applies.  If  Mr.  Smith  is  to  be 
affected  with  notice,  it  must  be  with  con- 
structive notice ;  and  the  question  then  re- 
solves itself  into  this — ^whether  a  purchaaer, 
though  free  from  the  suspicion  of  fraud,  is 
to  be  affected  with  constructive  notice,  be- 
cause he  did  not  use  extreme  caution.  The 
only  evidence  of  the  constructive  notice, 
consists  of  the  letter  of  the  31st  of  October 
1826,  addressed  by  Mr.  Smith  to  the  plain- 
tiff's solicitor,  and  the  evidence  of  Sarah 
Jones,  who,  having  released  her  interest 
under  the  settlement,  has  been  examined  as 
a  witness.  Mr.  Smith's  letter  (which  has 
been  made  evidence  by  the  plaintiff)  con- 
tains a  statement  of  a  positive  denial  by 
D.  Jones  and  his  wife,  that  any  part  of  tl» 
husband's  lands  were  comprised  in  the  set- 
tlement. The  fact  of  constructive  notice 
is  not  made  clearer  by  Mrs.  Jones's  evidence. 
I  would  observe,  that  she  was  not  an  un- 
willing witness,  because  she  released  her 
jointure  to  make  herself  a  competent  witness^ 
She  is  called  to  prove  that  Mr.  Smith  had 
notice  that  the  husband's  lands  were  settled. 
Instead  of  stating  that,  the  utmost  effect  of 
her  evidence  is,  diat  she  told  Mr.  Smith,  at 

(4)  1  ChaDC.Ca.287. 


Digitized  by 


Google 


MICHA£LMAS  TERM,  1841. 


87 


&eir  first  interview,  l^iat  there  was  a  settle- 
ment of  her  own  Ibrtane ;  and  in  the  con- 
cluding part  of  her  deposition,  she  says,  that 
after  the  discovery  of  the  settlement  by 
Smith,  she  told  him  that  she  was  very  sorry 
that  she  did  not  know  that  the  property  was 
entailed.  In  the  argument  at  the  bar,  it 
was  not  contended  that  the  evidence  carried 
it  higher,  but  it  was  said,  that  notice  of  *'  a 
settlement"  was  enough  to  put  a  prudent 
man  upon  inquiry ;  that  if,  instead  of  insist- 
ing upon  the  production  of  the  settlement, 
Mr.  Smith  chose  to  rely  upon  that  statement, 
he  nmst  be  bound  by  the  consequences. 
WhHbread  v.  Jordan  was  cited,  in  which 
cawe  it  was  laid  down,  that  where  a  party 
having  knowledge  of  fiicts,  leading  any 
honest  man,  using  ordinary  caution,  to  make 
fordier  inquiry,  studiously  avoids  making 
those  inquiries,  he  must  be  taken  to  have 
notice  of  those  facts ;  and  it  was  argued, 
that  the  conduct  of  Mr.  Smith  brought  him 
widiin  the  scope  of  the  observations  in  that 
case.  I  do  not  stop  to  point  out  the  mani- 
fold distinctions  peculiar  to  that  case,  or  the 
qualifications  with  which  the  observations 
of  the  Judge  require  to  be  received  as  to 
the  particular  passage;  nor  to  advert  to  the 
observations  that  decision  has  called  forth 
from  a  high  authority,  but  only  to  explain 
the  pro]H>8ition  upon  which  I  mean  to  de- 
cide this  case,  involving,  as  it  does,  a  prin- 
ciple so  important,  that  I  have  been  led  to 
examine  the  authorities  upon  the  subject. 
Consequently,  I  shall  now  state  the  grounds 
upon  which  I  consider  the  evidence  not  suf- 
ficient. In  doing  that,  it  is  not  my  intention 
to  define  in  the  abstract,  what  is  sufficient 
notice ;  and  perhaps  it  would  be  impossible 
to  dedde,  d  prwrij  what  is  sufficient  con- 
structiYe  notice ;  because,  facts  which  might 
not  afiSect  one  man,  would  be  sufficient  to 
affect  anodier.  But  I  may,  with  sufficient 
accoracy,  state,  that  cases  of  constructiye 
notice  may  be  divided  into  two  classes :  first, 
those  cases  in  which  the  party  charged  has 
had  notice  that  the  property  in  dispute  is 
diarged  or  incumbered  in  some  way,  and 
the  Court  has  fixed  him  with  notice  of  the 
particular  charge ;  the  second  class,  those 
in  which  the  Court  is  satisfied  firom  evidence 
that  the  party  to  be  charged  had  dishonestly 
abstained  from  inquiry.  How  reluctantly 
the  Court  has  applied  the  doctrine  to  these 
cases,  I  will  presently  observe.     The  pro- 


position of  law  upon  which  the  fi>rmer  class 
proceeds,  is  not  that  the  party  charged  had 
notice  of  a  &ct,  which,  in  truth,  related  to 
the  subject  in  dispute,  but  actual  notice  of 
something  that  would  have  led  him  to  the 
fiict.  The  proposition  of  law  as  to  the 
second  class,  is  not  that  the  party  charged 
had  abstained  from  inquiry  incautioufldy, 
but  for  fraudulent  purposes.  This  is  clearly 
Sir  £.  Sugden*s  opinion — 3  Sugd.  Ven.  and 
Pur.  468,  472.  Ferrars  v.  Cherry,  which 
was  cited  at  the  bar,  illustrates  the  first 
proposition.  There,  the  defendant  pur- 
chased an  estate  with  notice  of  a  post-nuptial 
settlement,  and  it  was  held,  that  he  ought  to 
have  inquired  whether  it  was  supported  by 
any  ante-nuptial  agreement,  and  so  the  de- 
fendant was  boimd.  Wkithread  v.  Jordan 
I  shall  notice  hereafter.  Jackson  v.  Rotve 
was  determined  upon  a  point  of  pleading. 
The  Vice  Chancellor  there,  after  stating 
the  pleadings,  added,  what  is  extremely  im- 
portant to  the  present  case,  "  If  the  plea, 
instead  of  resting  on  the  mere  assertion  of 
the  intended  wife,  that  she  had  a  good  title, 
had  pleaded  some  interest  anterior  to  the 
settiement  of  1789,  by  which,  the  fee  simple 
had  vested  in  her,  and  had  averred  that  the 
defendant's  father  relied  upon  such  prior 
tide,  and  had  no  notice  of  the  settiement ; 
then  the  defence  would  have  prevailed,  be- 
cause reasonable  diligence  on  the  part  of 
the  defendant's  father  could  not  necessarily 
have  led  to  the  discovery  of  the  suppressed 
settiement."  That  is  exactiy  the  present 
case.  The  term  of  500  years  was  antecedent 
to  the  settiement,  and  so  a  good  titie  was 
made  out  by  a  deed  before  the  settiement. 
Mr.  Smith,  at  the  time  he  advanced  his 
money,  relied  upon  that  term.  Kennedy  v. 
Green  was  a  case  of  wilful  blindness.  In 
Taylor  V.  Baker,  it  is  tmnecessary  to  go 
out  of  the  language  of  the  Lord  Chief  Baron. 
The  party  had  actual  notice  that  one  Strong 
had  a  warrant  of  attorney  affecting  the 
estates  ;  but  it  turned  out  that  Strong  had 
a  mortgage :  it  was  held,  tiiat  the  purchaser 
had  notice  of  an  interest  affiecting  the  lands 
in  question.  Coppin  v.  Femyhough  decided 
only  that  a  purchaser  having  aerial  notice  ' 
of  one  instrument  refbning  to  others,  has 
constructive  notice  of  all  the  rest.  In  Davies 
V.  Thomas  the  marriage  settiement  recited  a 
conveyance,  which  conveyance  recited  a  will ; 
and  it  was  held,  that  the  settiement  gave 
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notice  of  the  will.  This  falls  within  the 
principle  of  the  cases  constituting  the  first 
class.  In  Eyre  v.  Dolphin^  the  Court  held, 
that  a  mortgagee  with  notice  of  a  settlement, 
could  not  protect  himself  as  a  purchaser,  or 
be  distinguished  from  the  tenant  for  life,  the 
mortgagor.  In  Malpas  v.  Ackland,  the 
lessee  was  held  affected  with  notipe  of  the 
trusts  of  a  settlement  which  was  recited  in 
his  lease.  Biseoe  v.  Lord  Banbury  is  strictly 
within  the  limits  of  the  rule  we  are  consi- 
dering. The  party  purchased  with  actual 
notice  of  a  mortgage,  which  referred  to  other 
incumbrances.  The  language  of  the  Lord 
Chancellor  lays  down  an  important  rule, 
that  the  purchaser  could  not  be  ignorant  of 
the  mortgage,  and  that  that  would  have  led 
him  to  the  other  deeds.  The  cases  I  have 
discussed,  are  all  decided.  But  supposing 
there  were  no  rules  therein  referred  to,  still 
there  is  the  general  rule,  that  if  a  person 
purchases  an  estate  in  the  occupation  of 
another,  he  is  bound  by  all  the  equities  of 
the  person  occupying — Allen  v.  Anthony  {5\ 
Daniels  v.  Davison  (6),  Taylor  v.  Stibbert 
(7)  ;  for  possession  is  prima  facie  evidence 
of  a  seisin  in  fee.  The  purchaser  there  has 
actual  notice  of  a  feet,  by  which  the  pro- 
perty may  be  affected.  Again,  it  was  said, 
that  notice  of  a  lease  was  notice  of  the  cove- 
nants in  the  lease,  for  it  falls  within  the 
principle  of  the  constructive  notice.  This 
it  is  not  necessary  to  deny.  The  last  point 
made  was,  that  a  purchaser  from  an  heir-at- 
law,  with  notice  of  a  will,  would  be  affected 
with  notice  of  the  contents  of  the  will.  To 
this  conclusion,  the  correctness  of  which 
was  assumed,  I  am  fex  from  assenting.  It 
is  a  question  which  must  depend  upon  cir- 
cumstances. If  the  testator  had  been  long 
dead,  and  the  heir  was  in  possession,  and 
the  purchase  was  made  in  good  faith,  a 
court  of  equity  would  not  interfere  with  his 
legal  title.  If  the  death  of  the  testator  was 
recent,  other  considerations  might  come  in, 
e.  y,  of  fraudulent  blindness.  But  even  if 
I  admitted  the  correctness  of  the  plaintiff's 
conclusion,  I  should  by  no  means  apply 
the  same  reasoning  to  a  marriage  settlement. 
A  will  purports  to  be  a  disposition  of  the 
testator's  whole  property ;  but  there  is  no 
presumption  in  law,  that  a  man  makes  a 

(6)  1  Mer.  282. 

(6)  17  Ves.  438. 

(7)  2  Ve«.  jun.  437. 


settlement  of  all  his  real  estate  on  his  mar- 
riage. The  cases  bear  out  the  proposition, 
that  if  a  man  knows  that  the  legal  estate  is 
in  a  third  person,  he  is  bound  to  take  notice 
what  the  trust  is — Anonymous  (8).  Notice 
that  title-deeds  are  in  the  possession  of  a 
third  party,  may  be  notice  of  an  equitable 
claim  upon  the  estate — Hiem  v.  Mill  (9). 
But  it  may  be  said,  that  it  is  not  sufficient 
that  the  cases  are  consistent  with  the  pro- 
position laid  down,  but  that  the  principle 
gives  a  wider  range.  Upon  this  I  observe 
that  the  reported  cases  are  the  only  evidence 
by  which  the  limits  of  the  rule  are  to  be  de- 
termined. If  the  cases  cited  carry  it  no 
further,  I  should  be  justified  in  holding  the 
rule  and  the  proposition  of  the  Court  co-ex- 
tensive ;  but  the  reported  cases  confine  the 
rule.  Daniels  v.  Davison  was  always  con- 
sidered an  extreme  case — 3  Sugd.  Ven.  and 
Pur,  470.  In  Miles  v.  Lanyley  (10),  a 
person  purchased  an  estate  described  as 
"  late  the  residence  of  J.  H,"  who  had  occu- 
pied the  lands  in  question ;  and  it  was  argued, 
that  the  purchaser  was  bound  to  inquire 
what  the  interest  of  J.  H.  was.  The  Mas- 
ter of  the  Rolls  held,  that  the  principle  had 
not  application,  and  that  the  purchaser  was 
not  bound  to  inquire  into  the  title  of  J.  H. 
That  decision  was  confirmed  by  the  Lord 
Chancellor,  upon  the  express  ground,  that 
a  contrary  decision  would  extend  the  doc- 
trine. But  how  ?  In  this  way ;  that  in 
Daniels  v.  Davison  the  purchaser  had  no- 
tice ;  in  Miles  v.  Langley  he  had  not  any 
notice.  Notice  of  a  lease,  is  notice  of  the 
covenants  contained  in  it ;  but  not  so  in 
the  purchase  of  a  derivative  lease — Hanhury 
V.  Litchfield.  In  Hine  v.  Dodd{l\)y  Lord 
Hardwicke  distinguishes  between  notice  and 
suspicion.  The  Attorney  General  v.  Back^ 
house  (12)  was  a  question  upon  the  validity 
of  a  lease  of  charity  lands.  Lord  Eldon 
there  says,  that  though  the  purchaser  of  a 
lease  has  never  been  considered  as  a  purchaser 
for  valuable  consideration,  without  notice,  to 
the  extent  of  not  being  bound  to  know  from 
whom  the  lessor  derived  his  title,  he  was 
not  aware  of  any  case  that  had  gone  the 

(8)  Freem.  Chanc  Ca.  137. 

(9)  18  Ves.  114. 

(10)  1  Rus9.  &  Mjl.  39;  8.  c.  2  Rum.  &  My). 
626. 

(11)  2Atk,275. 

(12)  17  Ves.  293. 
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length,  dhai  he  u  to  take  Hotiee  of  aE  those 
eircumstanoes  nndsr  which  the  lessor  de- 
liTed  hia  title.  So  notice  of  a  tenaiicy  will 
not,  it  seems,  affect  a  purchaser  with  con- 
stractiye  notice  of  the  lessor's  tide — 3  Sugd, 
Fen.  and  Pur.  473.  So  a  bond  fide  pur- 
chaser without  notice,  cannot  he  affected  hy 
the  mere  circumstance  of  the  vendor's  hav- 
ing heen  out  of  possession  many  yean — 
OxwUh  V.  Pl»/nfner(18). 

The  mere  absence  of  title-deeds  will  never 
fer  se  affect  a  purchaser  with  notice — Plwnh 
V.  FluiU  (14),  Evans  v.  BiekneU  (15).  The 
next  case  concludes  the  question.  In  Cothay 
V.  Sydenham  (\Q\  the  purchaser  had  notice 
of  the  draft  of  a  deed  having  been  prepared, 
but  not  executed  ;  and  it  was  held,  that  he 
was  not  affected  with  notice  of  the  deed, 
though  executed.  ''  If^"  said  Lord  Thurlow, 
**  he  had  notice  of  a  deed  actually  executed, 
he  would  have  been  bound;  but  where 
notice  of  intention  only,  it  was  otherwise." 
There  is  no  case  or  reason  to  cany  it  so  &r 
as  to  say,  that  a  purchaser  is  to  be  affected 
by  a  notice  of  a  deed  in  contemplation.  That 
caae  ia  the  more  important,  because  Lord 
Thurlow  was  comparing  the  case  of  a  trustee, 
but  with  rq^ard  to  a  purchaser  he  says,  there 
is  no  doubt.  Sir  £.  Sugden,  who,  from  his 
great  experience  in  this  branch  of  the  law,  I 
must  consider  as  a  high  authority,  has  the 
fi>Uowing  passage — ^3  Vendor  and  Pur^ 
ehaaer,  p.  476 :  "  A  recital  in  a  deed  of  a 
£ict,  wluch  may  or  may  not,  according  to 
Gimmistaaces,  be  held  in  a  court  of  equity 
to  amotrnt  to  a  fraud,  will  not,  it  seems, 
affect  a  purchaser  for  valuable  consideration, 
denying  notice  of  the  fraud."  In  p.  477, 
"  Notice  of  terms  assigned  to  attend,  though 
equally  charged  with  the  trust,  is  not  of 
itself  notice  to  a  purchaser  of  any  incum- 
brances." The  only  remaining  case  is  Whit- 
bread  V.  Jordan.  I  reserved  this  case  to 
the  last,  because  it  was  moat  relied  upon  at 
the  bar.  The  plaintiff  in*  that  case  was  a 
brewer,  tiie  defendant  Jordan  was  a  publican, 
and  the  other  de&aftdant,  Boulnois,  was  a  wine 
and  spirit  merchant.  It  was  proved  to  be 
the  practice  of  brewers  to  lend  money  to 
publicans  upon  a  deposit  of  their  deeds. 

(IS)  Bae.  Abr.  tit. '  Mortgage,'  (E) ;  s.  c.  2  Vem. 
636. 

(14)  2  Anst.  432. 

(15)  6  Ves.  190. 

(16)  2  Bro.  C.C.  891. 
New  Series,  XL— Chanc. 


Jordan  had  deposited  his  deeds  with  the 
Messrs.  Whitbread,  and  afterwards  made  a 
conditional  surrender  of  the  premises  to  the 
other  defendant,  by  way  of  mortgage.  Mr. 
Baron  Alderson  decided,  that  Boulnois  was 
affected  with  constructive  notice.  The  ques- 
tion is,  whether  that  decision  Mis  within 
the  limits  of  tiiis  principle.  I  have  always 
eouMdered  that  this  case  might  have  been 
brought  within  the  principle  of  the  first 
proposition ;  that  the  evidence  of  the  prac- 
tice was  so  strong  that  it  could  scarcely  be 
unjust  to  hold  that  Jordan  must  have  known 
that  the  deposit  of  the  lease  was  indispen- 
sable to  a  large  money  credit  with  a  brewer; 
that  then  it  amounted  to  actual  notice  of  the 
&ct.  But  this  was  not  the  ground  upon 
which  the  learned  Baron  decided  it ;  he  did 
not  rest  his  judgment  upon  the  ground  of 
mere  want  of  caution,  to  be  accounted  for  by 
a  supposition  of  a  fraudulent  purpose;  he 
rested  his  judgment  upon  Bouhiois  having 
studiously  avoided  making  the  obvious  in- 
quiries, which  common  sense  would  have 
suggested  to  an  honest  man.  Sir  £.  Sugden 
considers  it  as  a  dangerous  extension  of  the 
doctrines  of  a  court  of  equity — Vendor  and 
Purchaser,  vol.  S.  p,  471,  "  The  rule  of 
equity,  not  to  relieve  against  a  purchaser 
having  the  legal  estate,  is  not  confined  to  a 
prudent  or  wary  purchaser,  but  to  a  bond  fide 
one  without  notice ; — ^both  parties  have  acted 
without  prudence  ;  and  each,  in  the  absence 
of  fi»ud,  is  at  liberty  to  make  the  best  use 
he  can  of  his  imperfect  titie."  In  the  course 
of  the  discussion  I  was  pressed  with  the 
argument,  that  on  the  practical  application 
of  the  rule,  to  pursue  incumbrances,  cases 
must  occur  in  which  one  incumbrance  only 
was  referred  to  in  a  recital  in  a  deed ;  and  it 
was  said,  that  a  purchaser,  relying  upon  such 
a  reference,  would  be  subject  to  any  others 
that  m^ht  exist ;  and  that  tiiis  was  analo- 
gous to  the  case  before  the  Court;  that  if  a 
deed  recited  only  one,  it  was  equival^it  to 
saying,  there  were  no  others ;  consequentiy, 
a  similar  statement  by  parol  could  not  be 
in  a  different  predicament.  I  do  not  a^it 
that  the  cases  are  analogous,  or  that  the 
conclusion  is  correct.  In  the  application  of 
a  strict  rule  of  law,  even  if  the  case  suggested 
in  argument  were  analogous,  it  does  not 
follow  of  itself  that  I  should  be  bound  to 
apply  the  rule.  But  the  cases,  in  my  opinion, 
are  not  analogous. 
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In  the  case  suggested  at  the  har,  the  pur* 
chaser  had  notice  that  A.  B.  had  an  interest 
in  the  estate ;  therefore  it  was  within  the  rule. 
Upon  the  whole,  from  an  attentive  consider- 
ation of  the  reported  cases,  I  am  of  the  same 
opinion  that  I  entertained  at  the  first,  that 
this  cannot  be  brought  within  the  scope  of 
the  cases  as  to  constructive  notice.  It  is 
incontrovertibly  dear,  that  Smith  had  no 
actual  .notice  of  a  settlement  affecting  the 
property.  Therefore,  if  Smith's  estate  is  to 
be  affected  by  the  plaintiff's  claim,  it  must 
be  on  the  ground  of  his  purposely  avoiding 
inquiry.  It  is  to  be  observed,  that  the  debt 
was  not  an  antecedent  debt,  as  in  fVhUbread 
-v.  Jordauj  but  contemporaneous  with  the 
mortgage.  The  evidence  of  Sarah  Jones 
proves  that,  and  also  that  a  fraud  was  prac- 
tised upon  him.  How  then  can  the  want  of 
caution  be  imputed  to  him  ?  The  only  know- 
ledge-he had  of  a  settlement  was  £rom  her, 
but  he  had  a  contemporaneous  assertion  that 
that  settlement  related  to  other  property  only. 
The  very  statement  was  calculated  to  inspire 
confidence.  Why,  upon  the  same  principle, 
would  he  not  be  bound  to  examine  every 
deed  in  the  world  of  which  he  had  notice,  if 
notice  of  a  settlement,  not  affecting  the  estate, 
is  to  put  a  purchaser  upon  inquiry?  and 
how  can  the  counsel  for  the  plaintiff  stop 
short  in  their  principle,  that  marriage  alone 
is  constructive  notice  of  a  settlement  ?  For 
the  very  basis  of  their  argument  rests  upon 
the  bare  possibility  of  a  settiement.  But  it 
was  said,  that  Smith  was  a  solicitor.  If  I 
found  a  solicitor  acting  under  suspicious 
circumstances,  I  should  be  bound  to  take 
into  account  his  professional  knowledge ;  but 
I  cannot  consider  that  a  solicitor,  as  one  of 
a  class,  would  wantonly  place  his  money  in 
jeopardy.  The  affairs  of  mankind  could  not 
be  carried  on,  if  the  doctrine  were  extended 
fiirther.  I  should  rather  feel  inclined  to 
limit  the  cases,  were  not  the  principle  soimd 
in  itself,  and  were  it  not  better  to  carry  out 
a  sound  principle  rather  than  to  render  the 
law  uncertain  by  confusing  the  piiociples  of 
law.  It  was  said,  in  the  argument,  that  if 
such  transactions  were  allowed  to  stand,  after 
the  setdor  had  done  all  that  could  be  done 
to  secure  the  estate  comprised  in  the  mar- 
riage settiement,  stiU  there  would  be  no 
security.  I  observe,  that  that  is  the  £Eiult 
of  the  law,  which  permits  such  estates  to 
exist,  and  leaves  it  in  the  power  of  the  settior 


to  deceive  others  by  concealing  them.  The 
basis  of  the  whole  fraud  was  the  concealment 
of  the  charge  existing  at  the  time  of  the 
marriage.  If  Smith  has  acted  bond  fide, 
equity  is  bound  to  meet  his  legal  right,  and 
the  conclusion  I  have  come  to  is,  that  Smith 
must  be  declared  to  be  a  mortgagee  without 
notice.  The  second  point  for  my  consider- 
ation is,  from  what  time  Mrs.  Smith  is  to 
be  considered  as  in  possession  of  the  property 
as  mortgagee.  On  the  death  of  D.  JoneSy 
Parry  continued  to  receive  the  rents,  and 
handed  them  over  to  Mrs.  Smitii.  In  order 
to  arrive  at  a  right  conclusion,  it  is  necessary 
to  advert  to  the  situation  of  the  parties,  and 
to  the  deed  of  the  17th  of  December  1829. 
[His  Honour  here  stated  the  deed.]  In 
that  deed  there  is  an  express  covenant  that 
Smith  shall  in  no  way  be  responsible  for 
any  losses.  The  deed,  I  observe,  makes  no 
provision  for  the  payment  of  the  principal 
sum  of  4,000/.,  but  leaves  Smith  at  full 
liberty  to  use  all  his  rights  as  a  mortgagee* 
Smith  dies  hi  1834,  and  D.  Jones  continues 
Parry  as  receiver,  as  he  was  bound  to  do, 
unless  the  1,2002.  and  3002.  were  paid  off. 
D.  Jones  dies  in  1836,  and  Parry  continued 
receiver  of  the  rents  after  D.  Jones's  interest 
in  the  estate  had  determined.  Upon  the 
face  of  that  deed  I  am  asked  to  consider  Mrs. 
Smith  as  a  mortgagee  in  possession.  Upon 
the  construction  of  the  deed  alone,  I  cannot 
do  this.  Parry  was  first  the  agent  of  the 
two ;  then  of  D.  Jones.  It  was  manifestiy 
the  intention  of  the  parties  during  D.  Jones's 
life  estate,  to  exclude  Smith  from  any  lia- 
bility as  mortgagee ;  but  as  Mrs.  Smitii  has 
received  the  rents  since  D.  Jones's  death, 
whether  she  thereby  constituted  Parry  her 
exclusive  agent,  is  a  question  that  may  be 
referred  to  tiie  Master. 

The  Court  declared,  that  Mrs.  Smith  was  a 
mortgagee  for  4,0002.,  and  the  usual  decree 
was  made  for  redemption,  without  costs. 


PHIUUIFS  V,  GODING. 


WlGRAM,  V.C 

Dec.  9,  11. 

Amendment — 1 5th  Order  of  1S2S — Affi- 
davit. 

In  support  of  an  application  to  the  Master^ 
under  the  15th  Order  of  1828,  the  plaintiff's 
solicitor  only  made  an  affidavit,  that  the  pro» 
posed  amendments  were  material : — Held,  not 
sufficient  to  support  the  order. 
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The  exigency  efthe  order  seems  to  require 
that  the  affidavit  should  state  the  nature  of 
the  proposed  amendments. 

The  plaintiff,  after  leplication,  had  obtain- 
ed leave  from  the  Master  to  amend,  under 
the  15th  Order  of  1828,  on  an  affidavit  by 
his  solicitor  alone,  **  that  the  proposed  amend- 
ments had  been  settled  and  approved,  and 
signed  by  coimsel,  and  were  not  made  for 
delay,  &c.,  but  because  the  same  were  con- 
sidered to  be  material  to  the  case  of  the 
plaintiff." 

Mr.  Heathfield,  for  the  defendant,  now 
moved  to  dischaxge  the  order  of  the  Master, 
on  the  groimd,  amongst  other  things,  that  the 
affidavit,  before  the  Master,  did  not  state  the 
nature  of  the  proposed  amendments,  so  as 
to  enable  the  Master  to  judge  of  their  ma- 
teriality ;  and  he  cited  The  Attorney  General 
V.  the  Fishmongers*  Company  (1), 

Mr.  Roupell,  contra. — There  is  nothing 
to  shew  that  the  Master  did  not  exercise  his 
judgment  upon  the  materiality.  The  terms 
of  the  order  have  been  complied  with ;  and 
the  practice  of  the  Masters  has  been  to  re- 
ceive such  affidavits,  and  not  to  discuss  the 
question  of  materiality. 

WiGRAM,  V.C. — This  is  an  application  to 
discliarge  an  order  of  the  Master,  made  under 
the  15th  Order  of  1828,  giving  the  plain- 
tiff leave  to  amend  after  replication.  That 
15th  Order  provides,  &c. — [His  Honour 
here  stated  the  order.] — The  jurisdiction  of 
the  Court  has  been  transferred  to  the  Master, 
without,  however,  altering  the  requirements 
of  the  order.  The  objections  taken  are 
three :  first,  the  insufficient  evidence  as  to 
the  materiality  of  the  amendments ;  secondly, 
the  insufficient  evidence  of  due  diligence; 
thirdly,  the  alleged  refusal  of  the  Master  to 
give  tiie  defendant  time  to  answer  the  plain- 
tiff's affidavits.  With  respect  to  the  two 
first  objections,  the  15th  Order,  requiring 
the  Court  to  be  satisfied  by  affidavits  as  to 
the  materiality  of  the  amendments,  does  not 
specify  by  whom  the  affidavit  is  to  be  made. 
The  13th  previous  Order,  relating  to  amend- 
ments before  replication,  requires  the  affida- 
vit to  be  made  by  the  plaintiff  and  his  soli- 
citor. I, will  not  take  upon  myself  to  deter- 
mine, that  the  application  might  not  be  sus- 
tained, except  under  the  terms  imposed  by  the 
(1)  4Myl.  3tCr.  1. 


18th  Order;  but  if  the  application  is  made 
under  the  15th,  I  think  it  impossible  for  the 
Court,  upon  a  reasonable  construction  of 
that  order  alone,  to  satisfy  itself  of  the 
materiality  of  the  amendments,  unless  the 
witness  gives  it  some  better  means  of  ascer- 
taining what  they  are.  This  was  plainly 
Lord  Cottenham's  opinion  in  The  Attorney 
General  v.  the  Fishmongers*  Company.  I 
regret  the  Master's  attention  was  not  called 
to  that  cSBse.  It  may  deserve  the  considera- 
tion of  the  plaintiff,  from  the  observations  in 
that  case,  and  from  what,  on  inquiry,  I  find 
to  be  the  practice  of  the  Master  of  the  RoUs 
and  the  Vice  Chancellor  of  England,  to  con- 
sider whether,  under  the  15th  Order,  it  is 
not  necessary  to  specify  the  nature  of  the 
proposed  amendments.  There  is  a  verbal 
distinction  between  the  two  orders.  The 
13th  only  requires  the  Court  to  be  satisfied 
by  affidavit,  that  the  proposed  amendments 
are  ''considered"  material ;  under  the  15th, 
the  Court  is  to  be  satisfied  that  they  ''are" 
material.  I  never  could  be  satisfied  with 
the  oath  of  the  plaintiff's  solicitor  only,  that 
he  thinks  them  material.  If  the  application 
should  be  renewed  before  the  Master,  then 
the  two  other  questions  may  arise.  At  pre- 
sent, the  order  of  the  Master  must  be  dis- 
charged. I  think,  that  the  Master  ought  to 
have  known  what  was  the  nature  of  the  pro- 
posed amendments. 


In  re  grant. 


V.C.      \ 
Dec.  14.  J 

Master* s  Report — Practice. — A^^th  Order 
of  August  1841. 

The  intention  of  the  48f^  Order  of  Au- 
gust  1841,  is,  not  to  direct  the  Master  to 
omit  the  facts  upon  which  his  conclusion  is 
founded,  but,  as  an  addition,  to  refer  to  those 
particular  portions  of  evidence  from  which 
he  deduces  his  conclusion. 

This  was  a  motion  to  confirm  the  Master's 
report,  upon  the  usual  reference,  under  the 
1  Will.  4.  c.  60,  to  inquire  whether  certain 
persons  were  trustees  within  the  meaning  of 
the  act.  The  Master  had,  by  his  report, 
found  that  H.  Dallas  and  Barbara  Grant,  as 
co-heiresses  at  law  of  Peter  Frazer  Grant, 
deceased,  the  mortgagee  of  the  hereditaments 
and  premises  comprised  in  a  certain  inden- 
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tuie  of  mortgage,  of  the  Ist  of  May  1830, 
were  trustees  of  the  said  mortgaged  property 
within  the  intent  and  meaning  of  the  act, 
for  the  person  beneficially  entitled  to  the 
said  mortgage  money  and  interest. 

The  Master,  in  his  report,  had  referred  to 
the  depositions  and  state  of  facts  laid  before 
him,  but  had  not  set  them  forth,  nor  had  he 
set  forth  the  grounds  upon  which  he  had 
come  to  his  conclusion — conceiving  that  in 
so  doing,  he.  was  acting  in  conformity  with 
the  48th  of  the  Orders  of  August  1841  (1). 

Mr.  Toller,  in  moving  to  confirm  this 
report,  said,  that  if  the  plain  terms  of  the 
order  were  to  guide  one  in  construing  it, 
there  could  be  no  other  meaning  than  what 
the  Master  had  given  it,  and  hoped  the 
Court  would  not  require  another  reference 
.back  to  the  Master,  as  the  matter  was  of  a 
venr  trifling  amount. 

[The  Vice  Chancellor. — On  this  report 
no  person  can  possibly  inform  himself  what 
the  facts  of  the  case  were,  or  the  contents  of 
the  affidavits  upon  which  the  Master  foimd- 
ed  his  report,  or  who  are  the  parties  bene- 
ficiaUy  entitled.  The  Master  may  very  likely 
be  quite  right  in  what  he  states,  but  to  as- 
certain whether  he  is,  it  would  be  necessary 
for  me  to  read  through  the  whole  of  the 
deeds  and  affidavits.  The  report,  as  it 
stands,  is  mere  waste  paper,  and  it  never 
could  have  been  intended  that  the  Court 
should  be  bound,  upon  every  report  of  this 
sort,  to  read  through  all  the  documents  to 
which  the  Master  refers.  Before  I  make  any 
order,  it  will  be  better  that  I  should  speak 
to  the  Lord  Chancellor  upon  this  subject.] 

Dec.  14. — The  Vice  Chancellor, — I 
have  consulted  with  one  of  the  other  Judges 
upon  the  subject  of  the  48th  Order,  and  he 
tells  me,  that  a  petition  of  the  same  descrip- 
tion has  been  brought  before  him,  upon 
the  report  of  another  Master,  but  that 
Judge  was  of  opinion,  that  the  report  was 
wrong  in  form,  and  that  the  Master  had 
misconceived  the  48th  Order,  as  the  real 
object  of  it  was,  not  to  direct  the  Master  to 
omit  the  statement  of  the  grounds  upon 
which  he  came  to  his  conclusion,  but  to 
leave  that  as  it  was,  and  to  make  this  an 
addition ;  that  the  Master,  when  he  stated  the 
grounds  of  his  conclusion,  should  state  all 

(1)  See  10  Law  J.  Rep.  (n.s.)  Chanc.  411. 


the  affidavits,  and  other  evidence  from 
whence  he  had  deduced  that  conclusion* 
The  order  was  made  for  the  purpose  of  pre« 
venting  disputes  upon  the  Master's  report, 
and  knowing  on  what  evidence  the  Master 
actually  did  proceed,  and  what  are  the  &ct8 
to  be  inferred  from  it,  and  the  ultimate  con* 
elusions.  As  the  matter  is  of  so  small  an 
amount,  and  as  it  appears  the  Mas^r  has 
made  a  mistake  in  thus  forming  his  report,  I 
will  myself  read  through  the  papers. 

Upon  a  subsequent  day,  his  Honour  said, 
that  he  had  read  through  all  the  papers,  and 
had  come  to  the  conclusion,  that  Aie  Master^s 
report  was  in  substance  wrong,  and  that 
there  was  not  sufficient  evidence  before  him ; 
but  having  himself  read  these  papers,  (a 
thing  he  never  intended  to  do  again,)  he 
would  not  put  the  parties  to  the  expense  of 
another  reference,  but  would  allow  what 
fiirther  evidence  was  necessary,  to  be  pro- 
duced to  the  Court.  Upon  the  matter  being 
further  explained  by  Mr.  Toller,  the  decree 
was  made. 

[See  also  Meux  v.  Bell,  1  Hare,  91 ;  s.  c. 
ante,  77.] 


} 


GREGORY  V.  GREGSON. 


WiGRAM,  V.C. 

Dec.  9. 

Practice, — Entering  Appearance  under 
theSth  Order  of  ISU. 

The  Sth  Order  ofAugu8tlS4l  is  to  be  read 
with  reference  to  the  I4th  succeeding  Order, 
and  does  not  apply  to  a  case  where  the  sub- 
poena was  served  before  the  late  Orders  came 
into  operation. 

Mr,  Faber  moved  for  leave  to  enter  an 
appearance  for  the  defendant,  under  the  Sth 
of  the  Orders  of  the  26th  of  August  1841, 
the  subpoena  having  been  served  wader  the 
old  orders. 

Mr,  Wood  {amicus  Curia)  mentioned, 
that  the  Vice  Chancellor  of  England  con-« 
sidered  that  the  Sth  New  Order  did  not 
apply  to  such  a  case,  that  Sth  Order  being  to 
be  read  with  reference  to  the  14th  succeeding 
Order,  which  altered  the  form  of  the  memo- 
randum at  the  foot  of  the  subpoena. 

Motion  refused. 
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Dec. 


COOMBE  f.  STEWART, 


KENDALL  V.  KENDALL. 


Prisoner — CUrk  in  Court — Appearance. 

Where  a  defendant  is  attached  and  brought 
to  the  bar  of  the  Court  for  not  appearing,  a 
clerk  in  court  ought  to  be  assigned  to  the  de^ 
fendant  for  that  purpose,  on  the  defendant 
refusing  or  neglecting  to  enter  his  appearance, 

Mr.  Pemberton  moved,  that  the  defendant 
might  be  discharged  out  of  the  custody  of 
the  warden  of  the  Fleet,  under  an  order  of 
commitment  made  in  this  cause,  dated  the 
9th  of  December  1840,  without  paying  any 
costs  of  contempt;  that  the  said  order  might 
be  set  aside  for  irregularity,  and  that  the 
plaintiffs  might  be  ordered  to  pay  the  defen- 
dant his  costs  of  the  irregularity ;  and  of  the 
application.  It  appeared,  that  tibe  defendant, 
on  the  11th  of  November  1840,  was  arrest-* 
ed  on  a  writ  of  attachment,  at  the  instance 
of  the  plaintiffs,  and  was  lodged  in  prison 
for  not  appearing  to  the  bill ;  that  on  the 
9th  of  December  1840,  he  was  brought  to 
the  bar  of  this  Court  by  writ  of  habeas  corpus 
cum  causis,  issued  by  the  plaintiffs,  and  was 
committed  to  the  custody  of  the  warden  of 
the  Fleet  Prison  for  want  of  appearance ; 
that  no  appearance  in  this  cause  was  entered 
by  or  for  the  defendant  at  the  time  of  the 
commitment ;  that  no  notice  was  served  on 
the  defendant  to  enter  such  appearance, 
until  the  month  of  June  1841,  when  he  was 
served  with  a  notice  to  enter  such  appearance 
within  fourteen  days,  and  that  he  after- 
wards  entered  his  appearance. 

Mr,  Craig,  QontA, 

The  Master  of  the  Rolls  said,  that  the 
defendant  was  entitled  to  be  discharged, 
under  the  11th  rule  contained  in  the  stat. 
1  Will.  4,  c.  36 ;  that  the  proper  course  to 
have  been  taken  on  the  9th  of  December 
1840,  oik  the  defendant  being  brought  to  the 
bar,  and  having  refused  or  neglected  to  enter 
his  appearance  was,  for  the  Court  to  have 
at  once  assigned  to  the  defendant  a  clerk  in 
court  to  enter  an  appearance  for  him ;  that 
the  order,  not  containing  any  direction  to 
that  effect,  was  irregular,  and  must  be  dis- 
charged, with  costs. 


Wigram,  V.C.I 
Dec.  16,  18.  J 

Receiver — Litigation  in  the  Ecclesiastical 
Court, 

For  the  appointment  of  a  receiver,  as  a 
matter  of  course,  pending  a  suit  in  the  Eccle- 
siastical Court  respecting  probate  or  admi- 
nistration, two  things  must  concur — bon4  fide 
litigation,  and  no  person  legally  entitled  to 
coUect  the  assets. 

Litigation  onlg,  or  the  fact  of  no  probate^ 
wiU  not,  per  se,  be  sufficient ;  a  special  case 
must  be  made  out. 

That  the  same  person  is  named  executor 
in  each  of  the  two  disputed  wills,  is  no  ground 
for  refusing  a  receiver. 

It  is  not  necessary  to  shew  that  the  pro- 
perty  is  in  danger. 

On  the  26th  of  September  1829,  Simon 
RendaU,  the  testator,  made  his  will,  by 
which  he  bequeathed  a  legacy  of  1502.  to 
Greorge  RendaU,  and  gave  the  residue  of  his 
estate  between  Simon  RendaU,  William 
RendaU,  and  Hester  Sherboume,  in  equal 
shares,  and  appointed  William  RendaU  and 
Simon  RendaU  joint  executors.  By  another 
aUeged  will,  dated  the  8rd  of  July  1841, 
the  testator,  after  giving  certain  legacies  (but 
giving  no  benefit  thereby  to  George  Ren- 
daU), gave  aU  the  residue  of  his  property  to 
William  RendaU  absolutely,  and  appointed 
WiUiam  RendaU  sole  executor. 

The  testator  died  on  the  4th  of  July 
1841 ;  and  on  the  10th  of  July  George 
RendaU  entered  a  caveat  against  the  wiU  of 
July  1841 ;  and,  on  the  26th  of  September 
foUowing,  WiUiam  Rendall  instituted  a  suit 
in  the  Ecclesiastical  Court,  to  establish  and 
obtain  probate  of  the  wiU  of  July  1841 :  to 
that  suit  the  present  plaintiff  had  put  in  a 
defensive  allegation  for  the  purpose  of  esta- 
blishing and  obtaining  probate  of  tlie  wiU  of 
September  1829.  The  present  bUl  was  filed 
by  George  and  Simon  RendaU  against  WU- 
Ham  Rendall,  and  it  prayed  a  receiver  of  the 
personal  estate  of  the  testator  pendente  lite, 
A  motion  was  now  made  for  a  receiver. 

The  affidavits,  in  support  of  the  motion, 
set  forth  the  state  of  the  proceedings  in  the 
Ecclesiastical  Court,  the  nature  of  the  pro- 
perty, consisting  of  debts  (some  on  mort- 
gage), Arming  stock,  household  furniture, 
&c.      The    affidavits    contra   stated    that, 


Digitized  by 


Google 


94 


COURT  OF  CtfANCERY : 


according  to  the  usual  course  of  the  Court, 
the  litigation  would  be  terminated  in  Hilary 
term  next. 

Mr.  Sutton  Sharpe  and  Mr.  Folletty  for 
the  motion. — The  plaintiffs  are  entitled,  as 
a  matter  of  course,  to  a  receiver,  to  preserve 
the  property  pending  the  litigation  in  the 
Ecclesiastical  Court. 

Watkins  v.  Brent,  1  Myl.  &  Cr.  97 ;  s.  c. 

5  Law  J.  Rep.  (n.s.)  Chanc.  49. 
Jones  V.  Goodrich,  10  Sim.  327;  s.  c. 

9  Law  J.  Rep.  (n.s.)  Chanc.  120. 
Wood  V.  Hitchings,  2  Beav.  289  ;  s.  c. 

10  Law  J.  Rep.  (n.s.)  Chanc.  257. 

Mr.  Temple  and  Mr.  Blunt,  contr^.^-In 
Wood  V.  Hitchings,  the  fact  of  the  existence 
of  "a"  will  was  in  dispute,  therefore  the 
circumstances  of  that  case  made  it  necessary 
for  the  Court  to  interfere.  But  an  executor 
may  act  without  probate,  for  his  title  is 
derived  from  the  will,  and  not  from  the  pro- 
bate—-fTiVfc  V.  Rich  (1).  The  defendant  is 
named  executor  under  both  wills,  and  will 
administer  the  estate,  whichever  of  the  wills 
is  set  up.  In  Watkins  v.  Brent,  a  receiver 
was  appointed,  upon  the  express  ground 
that  W.  B.  Brent  had  recognized  the  pro- 
ceedings. In  Marr  v.  Littlewood  {2),  the 
Lord  Chancellor  says,  "  In  Watkins  v.  Brent, 
1  expressed  an  opinion,  that  a  plaintiff,  who 
bad  instituted  proceedings  in  the  Ecclesias- 
tical Court  for  the  purpose  of  challenging  a 
will,  and  who  sought  to  deprive  his  adversary 
of  the  title  to  administer  the  assets,  could 
not  put  forward  that  circumstance  as  of 
itself  frimishing  a  ground  for  the  interference 
of  the  Court."  There  is  nothing  in  this 
case  to  shew  that  there  is  any  likdihood  of 
danger  to  the  estate,  and  if  the  latter  will  is 
set  up  the  whole  expense  of  the  receiver  will 
&11  on  the  defendant. 

Henshaw  v.  Atkinson,  2  Ves,  &  B.  85. 

Ball  V.  Oliver,  2  Ibid.  96. 
Mr.  S.  Sharpe,  in  reply. — In  Marr  v. 
Littlewood,  the  receiver  was  granted  on  the 
application  of  the  actual  executor,  the  pro- 
bate granted  having  become  inoperative  by 
reason  of  the  conduct  of  the  party  impeach- 
ing the  will.  A  suit  to  recall  probate,  as  in 
Watkins  v.  Brent,  may  not  be  sufficient 
ground  for  a  receiver,  but  a  suit  to  prevent 
a  person  obtaining  probate  certainly  is — 

(1)  %  AtV.  285. 

(2)  2  Myl.  &  Cr.  458. 


Day  V.  Croft  (S).  In  Wood  v.  Hitchings, 
Lord  Langdale  intimated,  that  there  was  no 
case  in  which  the  Court  had  reftised  a  re- 
ceiver, where  there  was  no  legal  personal 
representative.  It  is  not  necessary  to  prove 
danger  to  the  property. 

WiORAM,  V.C. — I  will  not  decide  this 
case  without  looking  into  those  two  cases 
before  Lord  Cottenham.  I  agree,  that  the 
institution  of  a  suit  may  not,  per  se,  be  a 
reason  for  the  appointment  of  a  receiver* 
But  a  litigation,  where  it  is  apparent  that 
there  must  be  delay  before  tliere  is  any 
person  legally  entitled  to  get  in  the  assets, 
IB  primd  facie  groimd  for  a  receiver.  The 
Court  cannot  speculate  upon  danger  to  the 
property,  where  it  is  of  that  nature  to  require 
protection  of  this  kind. 

Dec.  18. — ^WiGRAM,  V.C. — ^A  litigation 
is  going  on,  to  determine  who  shall  be  exe- 
cutor, and  till  that  is  decided,  there  is  no 
executor.  As  to  the  nature  of  the  property, 
it  consists  of  debts  on  mortgage,  farming 
stock,  household  ftimiture,  &c.  There  is, 
therefore,  property  to  be  protected ;  and  a 
litigation  going  on,  which,  it  is  said,  will  be 
probably  terminated  in  Hilary  term  next. 
But  it  may  continue  much  longer,  and  there 
would  be  abundant  time  for  mischief  if  a 
stranger  were  disposed  to  do  it.  Therefore, 
this  is  not  within  the  case  of  Jones  v.  Frost, 
where  a  receiver  was  refrised,  though  there 
was  no  representative,  because,  there  being 
no  litigation,  there  was  no  constat  that  a 
representative  might  not  have  been  imme- 
diately obtained ;  I  think  that  decision  was 
right,  because  the  moment  the  testator  died, 
anybody  might  throw  costs  on  the  estate, 
merely  by  filing  a  bill,  and  alleging  that  there 
was  no  representation.  When  flie  present 
case  was  opened,  I  assumed  that  where  a  bond 
fide  litigation  was  going  on,  and  some  time 
must  elapse  before  a  decision  cotdd  be  had, 
that  it  was  a  matter  of  course  to  appoint  a 
receiver.  The  cause  stood  over,  because  it 
was  said,  that  Lord  Cottenham,  in  two 
cases,  had  impugned  that  doctrine — viz.  in 
Watkins  v.  Brent  and  Marr  v.  Littlewood. 
If  so,  I  should  have  hesitated,  though  that 
hesitation  would  have  belied  my  own  opi- 
nion. Two  rules  may  be  stated  with  safety : 
first,  where  a  probate  has  been  granted,  a 
receiver  will  not  be  appointed  pendiog  liti- 
(3)  2  Beav.  298,  d. 
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gation,  unless  some  fecial  case  is  made  out ; 
secondly,  where  no  probate  is  granted,  It  is  of 
course  to  ^point  a  receiver  pending  litiga- 
tion, unless  a  special  case  can  be  made  out 
to  the  contrary.  I  need  not  in  this  case  cite 
authorities  to  prove  the  former  proposition ; 
but  the  defendant  says,  that  where  executors 
are  named  in  tiie  will,  the  Ck)urt  will  not 
interfere  agamstthem  without  a  special  case, 
and  that  this  is  founded  on  tiie  principle, 
that  executors  derive  their  title  under  the 
will,  and  not  under  the  probate ;  and  fVUk 
V.  Rich,  before  Lord  Haidwicke,  was  refer-* 
red  to.  I  will  not  stop  to  observe  upon  the 
Miacy  of  that  argument,  Sar  the  question  is 
not,  what  an  executor  may  do  de  jure,  but 
what  this  Court  will  do,  in  case  of  a  dispute 
who  is  executor.  The  latter  of  these  two 
propositions  alone  calls  £or  observation. 
Lord  Redesdale,  Plead,  in  Equity,  p.  136, 
states,  that  the  general  rule  is,  to  appoint 
a  receiver  for  the  mere  preservation  of  the 
property  pending  litigation,  though  the  Ec- 
clesiastical Court  itself  may  provide  for  the 
collection  of  the  effects ;  and  this  is  stated 
without  qualification.  In  King  v.  King  (4), 
opposite  claims  had  been  s^t  up  under  dif- 
ferent wills,  and  a  decision  had  been  made 
that  one  wfll  was  not  sufficiently  proved ;  it 
was  objected,  that  the  property  .was  not  in 
danger ;  Lord  Eldon  said,  *'  This  is  almost  a 
motion  of  course :  the  Court  goes  upon  this, 
that  it  will  do  its  best  to  collect  the  effects." 
I  will  go  at  once  to  a  late  case.  Wood  v. 
Hitchings,  in  which  the  same  principle  was 
acted  upon.  I  pass  over  the  intermediate 
cases  with  this  observation,  that  I  believe 
the  proposition  of  Lord  Eldon,  in  King  v. 
King,  is  unimpeached  by  a  single  decree. 
Special  reasons  have  been,  assigned  in  some 
cases,  as  in  Jones  v.  Frost  (5  ),  for  not  doing 
it;  but  those  very  exceptions  affirm  the 
general  proposition. 

Has  then  Lord  Cottenham  impeached 
the  rule  in  the  two  cases  referred  to  ?  In 
Watkins  v.  Brent,  he  supported  the  Vice 
Chancellor's  order,  upon  the  express  ground, 
that  Brent,  by  agreeing  with  his  opponents, 
that  the  validity  of  the  wiU  should  be  tried 
in  the  existing  suit,  had  thereby  treated 
himself  as  not  being  complete  executor ;  and 
he  added,  "  I  consider  that  a  sufficient  case 
for  the  Vice  Chancellor's  appointing  a  re- 


(4)  6  Vcg.  172. 

(5)  8  Mad.  1. 


ceiver,  that  Brent  has  recognized  such  a 
proceeding."  In  Marr  v.  Littletvood,  the 
same  Judge  appointed  a  receiver  on  the 
application  of  the  actual  executor,  on  the 
ground,  that  the  opposing  party,  by  having 
given  notice  to  the  debtors  not  to  pay  the 
plaintiff,  had  destroyed  the  effect  of  the 
probate ;  and  his  Lordship  added, "  The  doc- 
trine laid  down  in  Jones  v*  Frost,  does  not 
interfere  with  the  ground  of  my  decision. 
In  that  case,  it  did  not  sufficiently  appear 
that  there  was  a  litigation  pending  in  the  Ec- 
clesiastical Court,  whereas  here,  unquestion- 
ably, such  a  litigation  is, depending."  The 
decisions  in  these  cases  are  direct  authori- 
ties for  the  latter  of  the  two  propositions,  for 
Lord  Cottenham  reduced  each  case  to  the 
same  two  predicaments — ^no  executors  with 
power  to  act,  and  a  bond  fide  litigation. 
The  only  question  then  is,  whether  Lord 
Cottenhfun  said  anything  in  Watkins  v. 
Brent,  opposed  to  what  he  decided.  In 
that  case  there  were  two  executors,  Margaret 
Brent  and  W.  B.  Brent.  Probate  was 
granted  to  Margaret,  who  died,  but  the 
Lords  Commissioners  were  pressed  with  the 
argument,  that  the  will  was  duly  authenti- 
cated by  the  probate,  and  that  the  probate 
granted  to  Margaret  enured  to  the  other 
executor,  W.  B.  Brent.  And  Brookes  v. 
Stroud  (6)  was  cited.  In  Watkins  v.  Brent^ 
it  will  be  observed,  that  W.  B.  Brent  had 
been  treated  in  the  Ecclesiastical  Court  as 
executor,  for,  in  the  original  suit  against 
her,  he  became  defendant  after  her  death,  in 
her  stead.  But  however  that  may  be,  it  is 
clear  that  Lord  Cottenham  argued  the  case 
upon  the  footing  of  W.  B.  Brent  being  ex- 
ecutor by  force  of  the  probate  to  Margaret. 
And  after  referring  to  cases  where  the  Court 
had  refused  to  interfere  against  a  person  in 
whose  &vour  a  decision  had  been  made  by 
the  Ecclesiastical  Court,  he  concludes  with 
a  statement,  that  W.  B.  Brent  had  treated 
himself  as  not  complete  executor, — ^a  state- 
ment which  was  untrue,  in  the  sense  of  his 
not  being  named  executor  in  the  will ;  and 
true  only  in  the  sense  of  his  being  executor 
with  a  litigated  title.  I  cannot  better  con- 
clude my  remarks  than  in  the  language  of 
Lord  Cottenham  (7)  :  "  There  is  no  doubt, 
that  by  the  rule  of  this  Court,  if  the  repre- 
sentation is  in  contest,  and  no  person  has 

1  Salk.  8. 

1  MyL  &  Cr.  102. 
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been  constituted  executor,  the  Court  inter- 
feres, not  because  of  tbe  contest,  but  because 
there  is  no  proper  person  to  receive  the  as- 
setoJ' 


M.R.      \ 

Dec.  18,  21./ 


JAMES  V,  JAMES* 


Practice. — Partie^^-Amendment — Repli^ 
cation, 

A  cause  having  come  on  for  hearing^  the 
same  was  directed  to  stand  over^  and  leave 
was  given  to  amend  hy  adding  interested  par^ 
ties.  The  bill  was  amended,  and  stated  that 
the  plaintiffs  represented  those  parties^  bg 
having  become  their  legal  personal  represent 
ioHveSy  andy  the  amendments  having  been 
answered,  a  replication  was  filed.  The 
Court  declined  ordering  the  replication  to  be 
taken  off  the  file,  save  on  condition  that  the 
defendants  waived  any  objection  they  might 
have  to  the  form  of  the  pleadings  on  the  cause 
coming  on  again  to  be  heard. 

The  bill  sought,  that  the  wOl  of  a  testator 
might  be  established,  and  the^interest  of  all 
parties  thereunder  ascertained,  and  that  a 
purchase  by  a  trustee,  whose  personal  repre- 
sentative was  a  party  defendant,  might  be 
set  aside.  The  defendants  put  in  their  an- 
swer, insisting  that  the  personal  representa- 
tives of  three  different  persons  ought  to  be 
parties  to  the  suit  in  respect  of  certain  ac- 
cruing shares  of  the  testator's  estate  and 
effects,  coming  to  them  by  the  deaths  of  some 
farothen  and  sisters. 

A  replication  having  been  filed,  and  wit- 
nesses examined,  the  cause  came  on  for 
hearing,  and  was  in  June  1840,  on  the  argu- 
ment a£  the  objeetion  taken  by  the  answer, 
directed  by  the  Court  to  stand  over,  "  with 
liberty  for  the  plamtiffs  to  amend,  by  adding 
proper  parties,  with  apt  words  to  charge 
them."  The  bill  was  amended  by  tiieplainti^ 
stating  the  cireumftahoe  of  their  having  ob- 
tained letters  of  administration  to  the  goods, 
Sec  of  the  three  interested  parties ;  and  the 
defendants  by  their  answer  submitted,  that 
the  amendments  made  were  irregular,  and 
eraved  the  full  benefit  of  the  objection,  in 
the  same  manner  as  if  they  had  pleaded 
the  same.  The  plaintiffs  having  filed  a  re- 
plication to  the  defendants'  answer,  amotion 
was  now  made  that  the  same  might  be  taken 
off  the  file. 


Mr.  Pemberion  and  Mr.  FreeUng,  for  the 
motion,  contended,  that  the  pkdntifis  ought 
to  have  filed  a  supplemental  bill,  instead  of 
amending  the  ori^nal  biQ ;  that  after  a  cause 
was  at  issue,  and  witnesses  have  been  examin- 
ed, it  was  not  competent  for  issue  again  to  be 
joined  between  the  same  parties  in  the  same 
cause,  and  witnesses  to  be  again  examined ; 
that  where  new  parties  were  added  after  pub- 
lication passed,  the  cause  as  to  such  parties 
could  be  heard  on  bill  and  answer  only ;  that 
although  the  defendants  might  have  a  valid 
defence  against  the  plaintiffs,  as  the  biU  was 
originally  framed,  they  might  &il  in  their 
defence  to  the  bill  as  amended ;  and  that  the 
plaintiffs  ought  to  have  obtained  an  order  to 
add  new  plaanriffs ;  and  they  cited — 

Miliigan  v.  MitcheU,  1  Myl.  &  Cr.  433 ; 
s.  c.  7  Law  J.  Rep.  (n.s.)  Chanc.  37. 

Harrison* s  Chanc.  Prac.  61. 

Mr.  Turner  and  Mr.  W.  M.  James,  contra, 
contended,  that  the  application  should  have 
been  to  take  the  amended  bill  off  the  file ; 
that  the  amendment  was  admitted  by  the 
motion  to  be  regular ;  that  a  right  to  file  a 
replication  was  as  of  course,  when  new  parties 
were  placed  on  the  record ;  and  that  tiie  de- 
fendants by  their  answers  to  tiie  amended 
bill  had  tendered  a  new  issue. 

The  Master  of  the  Rolls  observed,  that 
there  appeared  to  be  some  difiiculty  in  main- 
taining the  propriety  of  the  amendments ; 
and  that  his  opinion  at  present  was,  that  the 
defendants  were  not  entitied  to  have  the  re- 
plication taken  off  the  file,  but  only  to  Jiave 
the  benefit  of  the  objection  taken  by  them  to 
the  amendments  reserved  to  the  hearing ;  but 
that  if  the  defendants  were  inclined  to  cede 
their  objection  on  the  point  of  form,  his 
Lordahip  would  relieve  them  firom  the  repli- 
cation. 

The  case  was  ultimately  arranged  be- 
tween the  parties ;  and  an  order  was  made 
by  consent,  that  the  replication  should  be 
taken  off  the  file,  the  defendants  undertaking 
to  waive  the  objection  to  the  record  on  the 
matter  of  form  at  the  hearing ;  the  plaintifEi 
being  at  liberty  to  reply  de  novo  to  the  an- 
swer of  another  party,  who  had  been  made  a 
defendant  by  the  order  of  June  1840,  which 
gave  the  fdiuntifb  liberty  to  amend. 
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} 


HAWKINS  9.  DODD. 


WiGRAM,  V.C. 

Dec.  8. 

Practice, — Payment  out  of  Court. 

The  Court  will  not  order  payment  out  of 
court  to  the  solicitor  of  a  legatee^  of  any  sum 
exceeding  10/. 

Mr,  F,  J.  Hall  applied  for  payment  out 
of  court  of  a  legacy  of  11/.,  to  the  solicitor  of 
a  legatee,  admitting  that  it  had  been  the 
rule  of  the  Court  not  to  make  the  order 
where  the  sum  exceeded  10/.  (1 )  ;  but  as  the 
excess  was  so  small  in  this  case,  he  thought 
it  might  be  done,  to  save  expense. 

WiGRAM,  V.C,  refused  to  extend  the 
rule. 


} 


OTTEY  V.  PENSAH. 


WiGRAM,  V.C. 

Dec.  9. 

Practice.— 15th  New  Order—Substituted 
Service, 

To  substitute  service  of  an  order  requiring 
personal  service,  it  is  necessary  first  to  apply 
for  leave  to  serve  notice  of  the  motion  on  the 
clerk  in  court ,  and  then  to  come  for  subsiiiu^ 
tion  of  service  of  the  order. 

The  \Sth  New  Order  does  not  take  away 
the  old  practice, 

Mr,  Wells  moved  on  behalf  of  the  plain- 
tiff's solicitor,  that  the  plaintiff  might  be 
ordered  to  pay  him  the  amount  of  his  bill  of 
costs,  as  found  due  upon  a  taxation  pursuant 
to  an  order  of  the  Vice  Chancellor  of  England 
m  January  last ;  and  that  service  of  such 
order  upon  her  clerk  in  court  might  be  con- 
sidered good  service.  The  proceedings  were 
taken  under  the  old  practice ;  and  it  was  sub- 
mitted, that  the  16th  of  the  Orders  of  August 
1841  left  it  optional  to  the  party  to  proceed 
in  either  way. 

WiGRAM,  V.C. — That  order  doe«  not  take 
away  the  old  practice ;  but  you  should  first 
have  got  an  order  for  service  of  notice  of 
this  motion  upon  the  clerk  in  court.  The 
order  you  ask  for  requires  personal  service ; 
but  if  you  can  satisfy  the  Court  that  you 
cannot  make  personal  service,  the  Court  will 

(1)  Brandling  v.  Humble,  Jac.  48. 
New  Series,  XI.— Chanc. 


allow  you  to  substitute  service  on  the  clerk 
in  court.  You  must,  first,  however,  get  an 
order  to  substitute  service  of  this  notice  of 
motion,  and  then  apply  to  substitute  service 
of  the  order  upon  the  clerk  in  court. 


{ 


CHRISTIAN  V,  CHAMBERS. 
CHRISTIAN  ».  FIELD. 


WiGRAM,  V.C, 

Dec.  9. 

Prodtuition  of  Documents — Solicitor's  Lien, 

The  solicitor  of  the  executrix  in  a  credi- 
tors' suit  had  paid  off  a  lien  upon  deeds,  and 
the  executrix,  in  passing  her  accounts,  which 
were  prepared  by  her  solicitor,  had  claimed 
and  been  allowed  this  sum  as  paid  by  herself: 
— Held,  that  this  must  be  considered  as  a 
payment  to  the  executrix  to  the  use  of  the 
solicitor,  and  that  the  production  of  the  deeds 
could  not  be  resisted  by  him  on  ike  ground 
of  lien. 

This  was  a  creditors'  suit  against  Ann 
Chambers,  as  executrix  of  Thomas  Cham- 
bers. In  the  Master's  office,  certain  docu- 
ments were  called  for,  which  the  executrix 
stated  to  be  in  the  possession  of  Field,  her 
solicitor,  who  claimed  a  lien  upon  them.  A 
supplemental  bill  was  then  filed  against 
Field,  for  the  delivery  up  of  the  documents  in 
question.  Field,  by  his  answer,  admitted 
the  possession,  but  claimed  to  hold  them  as 
a  security  for  8/.  Ss,  It  appeared,  that  they 
were  previously  in  the  possession  of  Bentley, 
a  certificated  conveyancer,  who  claimed  a 
lien  upon  them  for  8/.  8*.  This  sum  Field, 
by  the  request  of  the  executrix,  paid  off,  and 
Bentley  delivered  the  deeds  over  to  Field,  the 
executrix  giving  a  receipt  for  them.  Mrs. 
Chambers,  in  her  charge  and  discharge,  taken 
in  before  the  Master,  and  which  Field  ad- 
mitted to  have  been  prepared  by  himself, 
had  claimed  the  sum  as  paid  by  her  for  the 
benefit  of  the  estate,  and  had  been  allowed 
it  in  passing  her  accounts. 

Mr,  Sutton  Sharpe  now  moved  for  the 
production  of  the  documents,  on  the  ground 
that  the  defendants,  by  their  conduct,  had 
made  the  sum  for  which  the  lien  was  claimed, 
a  debt  due  firom  the  executrix  personally 
to  Field. 

Mr,  Walker,  contra. 

WiGRAM,  V.C. — The  executrix  has  car- 
ried in  her  accounts,  stating  that  this  sum 
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was  paid  by  her.  The  Master  never  allows 
any  sum  in  the  account,  except  it  has  been 
actually  paid ;  but  she  has  got  the  allowance 
as  if  it  were  paid.  Field,  as  her  solicitor, 
prepared  that  account.  I  think  I  ought, 
therefore,  to  treat  Field  as  having  authorized 
the  executrix  to  receive  this  sum  to  his  use. 
The  documents,  therefore,  must  be  produced. 


:} 


SCOTSON  V.  GAURY. 


WiGRAM,  V.C. 

Dec.  3,  4,  10. 

Practice. — Extending  Common  Injunction, 
Affidavit  in  support — Delay — Hearing  Ex- 
ceptions instatUer, 

Where  a  motion  is  made  on  the  eve  of  trial 
to  extend  the  common  injunction  for  want  of 
answer,  and  the  answer  is  filed  the  day  before 
the  motion  is  made,  it  is  not  the  practice  of 
the  Court  to  look  into  the  answer  and  decide 
as  to  its  sufficiency. 

Semble — The  Court  would  pursue  that 
course  if  the  answer  were  palpably  evasive. 

Exceptions  are  taken  to  the  answer,  and 
it  is  reported  insufficient ;  the  Court,  where 
there  has  been  delay  on  the  part  of  the  plain- 
tiff, will,  for  the  purposes  of  the  motion,  treat 
the  case  as  if  exceptions  had  been  taken  tQ 
the  Master's  report,  and  look  at  the  answer 
instanter,  to  see  if  it  is/* substantially"  in- 
sufficient. 

The  affidavit  in  support  of  the  motion  must 
be  made  by  the  plaintiff  himself,  unless  a 
sufficient  excuse  be  given.  The  affidavit  of 
the  plaintiffs  solicitor  stated,  that  his  client 
left  London  for  Ireland,  on  the  23rd  of  No- 
vember, (the  motion  being  made  on  the  Srd 
of  December,)  without  stating  that  he  was 
obliged  to  go  : — Held,  no  sufficient  excuse,  as 
the  plaintiff  before  his  departure  had  an  op- 
portunity of  making  the  requisite  affidavit. 

The  action  was  brought  on  the  llth  of 
August,  and  a  bill  for  an  injunction  filed  on 
the  Sth  of  November ;  held,  that  the  delay 
was  sufficient  ground  for  refusing  the  motion 
on  the  eve  of  the  trial,  as  the  plaintiff  must 
have  known  the  cause  of  action. 

On  the  llth  of  August  1841,  the  defen- 
dant  in  equity  commenced  an  action  against 
Scotson,  on  a  bill  of  exchange.  The  decla- 
ration was  delivered  on  the  28th  of  October, 
and  the  trial  was  expected  to  come  on  on 
the  6th  of  December.     On  the  8th  of  No- 


vember, Scotson  filed  his  bill  against 
Gaury,  and  stated  that,  being  in  embar- 
rassed circumstances,  he  called  his  creditors 
together,  and  proposed  a  composition  ;  that 
all  the  creditors  agreed  to  accept  the  com- 
position upon  the  terms  proposed,  and  ex- 
ecuted the  deed,  except  Gaury,  who  refused 
to  sign  the  deed  except  upon  the  terms  of 
having  certain  goods  returned,  and  of  Scot- 
son  giving  him  two  bills  of  exchange  for 
200^.  and  150^,  over  and  above  the  bills 
given  for  the  composition  money  rateably 
with  the  other  creditors  ; — ^that  the  plaintiff 
was  at  length  prevailed  upon  by  Cfaury  to 
give  him  the  said  two  bills,  which  were  paid 
when  they  became  due ; — ^that  the  first  of 
the  bills  for  the  composition  money  became 
due  on  the  9th  of  August  last,  and  was  the 
subject  of  the  pending  action.  The  bill  then 
charged  that  the  composition  deed  was  void, 
on  the  ground  of  fraud,  and  prayed  a  dis- 
covery, and  an  injunction  to  restrain  the 
action  at  law.  To  this  bill  an  appearance 
was  entered  on  the  9th  of  November;  on 
the  24th,  the  plaintiff  obtained  the  com- 
mon injunction,  and  on  the  29th  served  the 
defendant  with  notice  for  December  2nd,  to 
extend  the  injunction  to  stay  trial.  On  the 
1st  of  December,  the  defendant  filed  his  an-> 
swer.  In  support  of  this  motion,  the  soli- 
citor of  the  plaintiff  made  an  affidavit,  that 
on  the  23rd  of  November  the  plaintiff  left 
London  for  Ireland,  on  the  business  of  his 
employers,  and  was  not  likely  to  return  for 
ten  or  fourteen  days ;  that  the  deponent  had 
inquired  into  the  circumstances  connected 
with  the  bills  of  exchange,  and  that  he  be- 
lieved that  the  answer  of  the  defendant  would 
afford  evidence  material  to  tlie  defence  at 
law,  and  that  the  plaintiff  could  not  safely 
proceed  to  trial  without  it. 

Mr.  Randall,  for  the  motion. — The  Rde 
is,  that  an  answer  filed  the  day  before  the 
motion  made,  is  a  sufficient  answer ;  but  in 
a  case  like  the  present,  where  the  trial  is 
fixed  for  so  early  a  day,  and  the  defendant 
has  delayed  putting  in  his  answer  till  the 
latest  moment,  the  Court,  to  prevent  the 
injustice  of  the  plaintiff  being  deprived  of 
the  benefit  of  the  discovery,  will  itself  look 
at  the  answer  to  see  if  it  is  sufficient.  That 
course  was  pursued  in  Munnings  v.  Adamson 
(1),  and  the  principle  was  recognized  by  the 

(I)  ]  Sim.  510. 
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present  Master  of  the  Rolls,  in  Ifwrnpson  v. 
Bifrom(2). 

[WiGRAM,  V.C. — If  the  defendant  was 
merely  to  say,  *  I  am  not  bound  to  answer,' 
it  might  be  so;  but  if  he  gives  anything 
like  an  answer,  there  would  be  great  diffi- 
culty.] 

'Die  Court  would  look  whether  there  waa 
a  substantial  answer.  In  Raphael  v.  Bird^ 
wood  (3),  an  analogous  case,  Lord  Eldon 
said,  he  would  foUow  the  practice  of  Lord 
Haidwicke,  and  himself  examine  the  bDl 
and  answer. 

WiGRAM,  V.C, — ^My  impression  is,  that 
the  case  of  Munnings  y.  Adamson  has  never 
been  followed.  I  have  inquired  of  the  most 
experienced  registrars,  and  cannot  learn  that 
such  a  practice  exists.  I  have  also  referred 
to  the  cases  of 

Whitehouse  v.  Hickman^  1  Sim.  &  Stu. 
104  ;  s.  c.  2  Law  J.  Rep.  Chaac.  59 ; 

Bruce  v.  Webb,  2  Mer.  474 ; 

IbhoUon  V.  Booth,  I  Sim.  &  Stu.  103; 
«.  c.  1  Law  J.  Rep.  Chanc.  83 ; 

Bishton  v.  Birch,  1  Yes.  &  Bea.  366; 
in  every  one  of  which  there  was  the  same 
subject  of  complaint,  but  in  none  of  them 
did  the  Court  order  the  record  to  be  handed 
up.  In  Thompson  v.  Byrom,  the  Master  of 
the  Rolls  nhad  no  occasion  to  consider  this, 
point ;  and  his  words  import  no  more  than 
that  such  a  thing  had  once  been  done.  My 
objection  to  the  application  is  this :  if  the 
exceptions  are  taken,  the  defendant  may  put 
in  a  further  answer,  dissolve  the  injunction, 
and  proceed  immediately  to  trial ;  but  if  the 
Court  takes  up  the  record,  and  says,  the 
answer  is  insufficient,  the  defendant  is  de- 
prived of  the  means  of  making  the  record 
perfect.  The  plaintiff  may  refuse  to  file 
exceptions,  and  so  the  defendant  is  left  at 
the  plaintiff's  mercy.  In  the  case  of  a  clearly 
fi;audulent  answer,  I  might  feel  inclined  to 
foUow  the  case  of  Munnings  v.  Adamson, 
The  only  remaining  question  is,  whether 
there  is  sufficient  evidence  before  me  lo 
satisfy  me  that  the  defendant  has  impropedy 
delayed  putting  in  his  answer.  From  the 
dates  of  the  several  proceedings,  it  is  impos- 
sible to  say,  that  there  has  been  any  un- 

(2)  2  Bear.  15;  8.  o.  8  Law  J.  Rep.  (n.s.) 
Cbanc.  159. 

(3)  1  Swanst.  228. 


avoidable  delay  on  the  part  of  the  defen- 
dant.   - 

Dec.  4. — Mr,  Randall  mentioned  the 
case  again,  when  His  Honour  said,  that  if 
the  plaintiff  upon  looking  into  the  answer 
shotdd  be  advised  to  take  exceptions,  he 
would  hear  the  exceptions  instanter. 

The  trial  did  not  come  on  so  early  as  was 
expected,  the  cause  being  made  a  special 
jury  cause.  On  the  4th  of  December,  the 
order  was  obtained  referring  the  answer  for 
insufficiency.  On  the  8th,  the  Master  made 
his  report  allowing  the  exceptions  ;  and  on 
the  loth,  the  motion  to  extend  the  injunction 
was  renewed, 

Mir.  Randall,  for  the  motion. 

Mr,  Wood,  contra. — The  plaintiff  is  not 
entitled  to  the  order  he  asks,  on  two  grounds, 
first,  because  the  affidavit  in  support  was 
not  made  by  the  plaintiff  himself,  but  by 
his  solicitor  only,  and  no  sufficient  reason 
was  assigned  why  it  was  not — Spalding  v. 
Keely  (4).  Secondly,  because  the  applica- 
tion is  made  on  the  eve  of  trial,  and  the 
plaintiff  has  been  guilty  of  delay — 

Thorpe  v.  Hughes,  3  Myl.  &  Cr.  742  ; 
s.  c.  7  Law  J.  Rep.  (n.s.)  Chanc.  246. 
Field  V.  Beaumont,  1  Swanst.  204. 
The  delay  in  obtaining  the  common  injunc- 
tion is  &tal  to  this  application. 

WiGRAM,  V.C. — If  the  plaintiff  delays 
his  application,  I  would  go  out  of  the  usual 
course,  and  look  at  the  answer  and  the 
Master's  report,  as  if  exceptions  had  been 
taken  to  the  report.  The  facility  with  whi^h 
the  Court  grants  injunctions  is  such,  that 
the  Court  must  look  at  the  practice  in  strict- 
ness. If  a  plaintiff  files  his  bill,  it  is  almost 
impossible  for  the  defendant  to  get  in  his 
answer  within  the  time  limited.  At  the 
expiration  of  that  time,  the  common  injunc- 
tion is  -granted,  and  then  the  plaintiff  is  at 
liberty  to  move  to  extend  the. common  in- 
junction. This  motion  is  made  upon  affi- 
davit. If  the  plaintiff  has  been  guilty  of 
delay,  nothing  could  be  more  unjust  than 
that  tiie  defendant  should  be  prevented  firom 
proceeding  tJ  trial  by  reason  of  that  delay. 
The  Court,  therefore,  has  laid  down  rules 

(4)  7  Sim.  877  J  8.  c.  4  Law  J.  Rep.  (n.s.) 
Chanc.  109. 
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for  the  protection  of  the  parties,  and  one 
rule  is  to  require  an  affidavit  from  the  plain- 
tiff in  a  given  form.  Now,  the  form  of  the 
affidavit  requires  him  to  swear  that  he  ex- 
pects discovery  material  to  his  defence  at  law. 
The  plaintiff,  a  party  himself,  is  littie  likely 
to  form  a  just  opinion  as  to  the  materiality  of 
that  discovery ;  yet  he  is  the  person  in  all  cases 
from  whom  the  affidavit  is  required,  unless  a 
good  reason  can  be  assigned  for  his  not  doing 
it :  and  a  good  reason  was  suggested  why  the 
affidavit  was  required  from  him ;  for  no  man 
who  respects  the  sanctity  of  an  oath  would 
swear  that  he  expected  to  obtain  material 
discovery,  if  he  knew  that  he  had  no  defence 
to  the  action.  But  the  solicitor  of  the  party 
might  very  well  swear  to  his  belief,  because 
he  knows  notiiing  of  the  circumstances  of 
the  case  but  what  he  learns  from  his  client. 
The  rule  of  the  Court  being  as  I  have  stated, 
the  plaintiff  in  this  case  has  not  made  the 
affidavit,  and  I  have  to  consider  whether 
there  is  a  sufficient  excuse  for  his  not  hav- 
ing done  so.  The  excuse  given  is,  that  the 
plaintiff  left  London  on  the  23rd  of  Decem- 
ber. Without  taking  into  account  any  delay 
on  filing  the  bill,  there  was  from  the  I7th  to 
the  23rd,  an  interval  of  time  during  the 
whole  of  which  the  party  might  have  made 
this  fdfidavit.  Without  any  suggestion  that 
he  was  obliged  to  go,  I  am  a&ed  to  re- 
ceive the  affidavit  of  his  solicitor,  and  treat 
it  as  a  compliance  with  the  rule.  I  think 
that,  in  this  case,  the  affidavit  ought  not  to 
be  received;  for  I  am  bound  to  consider 
all  the  opportunities  the  party  has  had ;  and 
.  tlie  sufficiency  of  the  affidavit  is  to  be  affect- 
ed by  the  degree  of  diligence.  Delays  are 
imputed  in  two  respects;  first,  before  the 
bill  was  filed,  and  next  after  it  was  filed. 
By  the  statement  in  the  bill  it  appears  that 
there  was  an  arrangement  respecting  the 
first  two  bills.  On  tiie  9th  of  August  the 
third  bill  became  due,  and  on  the  1 1th  the 
action  was  brought;  and  the  bill  was  not 
filed  until  the  8th  of  November.  That  inter- 
val is  not  accounted  for,  except  by  a  sugges- 
tion, that  the  party  might  not  have  known 
the  cause  of  action.  Afrer  the  statement  in 
his  bill,  as  to  the  arrangement  of  the  first 
two  bills,  and  the  bringing  of  the  action 
upon  the  third,  I  am  asked  to  intend  in  the 
plaintiff's  favour,  that  he  did  not  know  the 
cause  of  action,  when  he  has  not  told  me. so 


by  the  affidavit.  In  this  respect,  the  affidavit 
is  defective,  in  not  accounting  for  the  delay. 
Secondly,  after  the  bill  filed :  the  plaintiff 
was  in  a  condition  to  apply  for  the  common 
injunction  on  the  17th  of  November,  and  as 
soon  as  he  had  obtained  that,  he  might  have 
applied  to  extend  it  to  stay  trial.  With  this 
possibility  that  his  opponent  might  be  de- 
layed, he  allows  the  whole  time  to  elapse 
during  which  he  was  in  London,  and  then 
seeks  to  deprive  the  plaintiff  at  l^w  of  the 
opportunity  of  trying  his  cause.  Coupling 
this  with  the  other  fects  of  the  case,  I  think 
I  shall  not  strain  the  rule  of  the  Court,  in 
holding  that  the  application  is  too  late.  As 
to  the  third  point,  the  answer  being  reported 
insufficient :  when  an  application  of  a 
similar  kind  was  made  to  Sir  A.  Hart,  he 
went  the  length  of  asking  for  the  pleadings 
in  the  cause ;  and,  taking  them  out  of  court, 
he  looked  into  the  answer  to  see  if  it  was 
sufficient ;  for,  he  said,  when  the  rule  of  the 
Court  went  to  deprive  a  party  of  his  oppor- 
tunity of  trying  his  cause  at  law,  he  would 
treat  the  case  as  one  of  substance.  When 
that  case  was  cited  on  a  former  day,  I  en- 
deavoured to  ascertain  whether  the  practice 
had  been  ever  followed,  and  I  was  not  sur- 
prised that  it  had  not ;  because,  if  the  Court 
decides  that  the  answer  is  insufficient,  the 
consequence  is,  that  the  party  has  no  means 
of  rectifying  the  record.  It  has  never  been 
followed  in  practice,  and  there  is  only  a  mere 
dictum  of  Lord  Langdale,  which  means 
nothing  more  than  that  the  thing  has  been 
done.  I  suggested  upon  a  former  occasion, 
that  if  the  plaintiff  filed  exceptions,  the 
Court  would  hear  them  at  once.  The  Court 
will  now  treat  this  as  a  question  of  substance, 
when  the  trial  is  to  come  on  the  next  day,  and 
will  satisfy  itself  whether  there  is  any  ground 
on  the  merits  for  the  injunction.  His  Honour 
having  looked  into  the  pleadings,  said,  that 
the  answer,  though  technically  insufficient, 
gave  all  the  information  the  plaintiff  re- 

r*  red  ;  that  if  the  Court  found  the  defen- 
t  taking  advantage  of  the  circumstances, 
to  give  an  evasive  answer,  it  might  set  off 
one  act  of  misconduct  against  tiie  other ; 
but  that  not  being  so,  the  application  must 
be  refiised,  on  the  ground  of  the  plaintiff's 
delay,  after  he  must  be  taken  to  have  known 
the  cause  of  action. 
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} 


ROBERTSON  V.  EASTERN  COUN- 
TIES RAILWAY  COMPANY. 


Injunction — Practice —  Costs, 

After  the  common  injunction  has  issued  to 
stay  execution  in  an  action  at  law,  the 
Court  will  not  grant  a  special  injunction  to 
stay  the  prosecution  of  the  proceedings  in  such 
action. 

Where  the  motion,  which  is  for  an  injunc^ 
tion,  which  is  refused,  and  also  for  inspection 
of  papers,  the  latter  not  being  objected  to  at 
the  bar,  the  Court  will  give  the  defendant  the 
costs  of  the  motion. 

Mr.  G.  Turner  and  Mr.  Romilly  were 
proceeding^ to  move  for  a  special  injunction, 
to  restrain  the  defendants  from  prosecuting 
proceedings  at  law  against  the  plaintiff,  when 
it  was  objected,  that  an  order  for  the  common 
injunction,  staying  execution,  but  not  trial, 
had  some  time  back  issued  on  the  applica- 
tion of  the  plaintiff  against  the  defendants 
in  the  cause. 

The  motion  having  been  ordered  to  stand 
over,  to  enable  the  plaintiff's  counsel  to 
produce  an  authority  for  the  application,— 


Mr.  G,  Turner,  on  the  18th  of  December, 
stated  to  the  Court,  that  no  authority  on  the 
subject  could  be  foimd,  but  that  as  the  notice 
of  motion  also  sought  the  production  of 
papers,  admitted  by  the  defendant  to  be  in 
his  possession,  and  the  Court  had  ordered 
the  papers  to  be  produced,  although  the  de- 
fendants by  their  answer  submitted  to  the 
Court,  whether  they  ought  to  be  produced, 
and  admitted  that  they  persisted  in  not 
allowing  the  plaintiff  an  inspection  of  the 
papers,  the  costs  of  the  motion  ought  to  be 
costs  in  the  cause. 

Mr.  Pemberton  and  Mr.  Grove,  contr^, — 

The  Master  of  the  Rolls  stated,  that 
the  notice  of  motion  for  the  injunction  ren- 
dered it  requisite  for  the  opposite  party  to 
go  through  the  whole  of  the  proceedings  in 
the  cause,  wherein  expenses  were  incurred, 
which  would  have  been  most  probably  avoid- 
ed, if  the  application  had  been  simply  for 
production  of  papers,  in  favour  of  the  pro- 
duction whereof  the  defendants'  counsel 
might  very  probably  have  previously  advised 
his  clients. 


END  OF  MICHAELMAS  TERM,  1841. 
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HILARY  TERM,  5  VICTORIiE. 


K,  Bruce,  V.C.  /  lade  r.  trill. 

Jan.  11,  12.       \    TRILL  V.  LADE. 

Parol  Agreement — Statute  of  Limitations 
— Account. 

A  parol  agreement  was  entered  into  between 
the  respective  executors  of  L,  and  7*,  thai 
various  old  accounts  of  their  testators  should 
he  settled  on  a  certain  fixed  day,  without  re* 
ference  to  the  time  that  they  had  been  running. 
The  accounts  were  settled  accordingly,  and 
the  executors  of  L.  received  the  value  of  a 
promissory  note,  thai  would  have  been  barred 
by  the  Statute.  The  executors  of  T.  after- 
wards  discovered  a  note  from  L.  to  T,  on 
which  nothing  had  been  done  for  more  than 
six  years  before  the  death  of  T: — Held,  thai 
the  executors  of  T.  were  entitled  to  have  the 
benefit  of  this  note. 

The  bill  in  the  first  suit,  was  a  common 
creditors'  bill,  filed  by  the  executors  of 
Thomas  Lade,  against  the  executors  of  John 
Trill,  in  respect  of  two  promissory  notes, 
dated  in  1830  and  1831,  and  given  by  John 
Trill  to  Thomas  Lade. 

A  cross  bill  was  filed  by  the  executors  of 
TriU  against  the  executors  of  Lade,  setting 
up  the  following  case : — Trill  was  a  brick- 
layer, and  Lade  a  farmer ;  they  were  related, 
lived  near  each  other,  had  various  dealings 
together,  and  firequently  acconmiodated  each 
other  with  money,  for  which  promissory 
notes  were  given.     Both  Trill  and  Lade 


died  in  1835.  Some  time  in  1837  a  verbal 
agreement  was  entered  into  between  the 
respective  executors,  to  the  effect,  that  they 
should  meet  together,  that  the  various  ac- 
counts previous  to  1830,  about  which  time 
Trill  had  retired  firom  business,  should  be 
produced  and  gone  into,  without  reference 
to  the  length  of  time  that  they  had  been 
running,  and  that  a  balance  should  be  struck. 
The  parties  accordingly  met,  and  various 
papers  were  produced,  among  which  was  a 
promissory  note  fix)m  Trill  to  Lade  for  200^., 
the  last  payment  on  which  bore  date  in  18 1 0, 
and  which  would  have  been  barred  by  the 
statute.  The  accounts  were  gone  into  and 
settled,  and  among  other  sums,  the  sum  of 
2002.,  and  interest  from  1810,  were  allowed 
to  Lade's  executors.  It  appeared  that  a 
balance  was  due  from  Trill's  estate  of  251., 
which  was  forthwith  paid.  In  1838,  the 
executors  of  Trill  discovered  among  the 
papers  of  their  testator  a  promissory  note  for 
2601.,  dated  in  1811,  and  given  by  Lade  to 
Trill,  which  would  have  been  barred  by  the 
statute,  and  they  insisted  that  the  sum 
secured  by  this  note  and  interest,  should  be 
allowed  to  them,  and  set  off  against  the  sum 
due  to  the  plaintififo. 

Mr.  Cooper  and  Mr.  Hislop  Clarke,  for 
the  plaintiffs  in  the  creditors'  bill,  insisted, 
that  the  settlement  of  1837  was  a  final  set- 
tlement of  all  the  old  accounts,  and  could 
not  be  re-opened,  and  relied  on  the  Statute 
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of  Limitations,  which  had  been  set  up  by 
the  answer. 

Mr.  Simpkmson  and  Mr.  Lewis,  for  th6 
defendants  to  the  creditors'  bill,  and  plain- 
tiffs in  the  cross  bill. 

Mr.  Hingeston,  for  parties  interested  in 
the  real  estate. 

Knight  Bruce,  V.C— -I  think  diis  is  an 
agreement,  for  valuable  consideration,  on 
botii  sides,  tq  waive  the  benefit  of  the  sta- 
tute, and  that  it  ought  to  be  enforced.  This 
note  may  have  been  discharged,  and  may 
be  productive  of  no  advantage  to  the  de- 
fendants, but  it  gives  a  case  for  inquiry. 
The  accounts  must  be  taken  in  both  suits. 
Let  it  be  referred  to  the  Master  to  take  an 
account  of  all  transactions  between  Trill 
and  Lade,  the  Master  not  to  disturb  any 
account  that  he  shall  find  to  be  settied  be- 
fore or  after  the  decease  of  TriU,  and  parti- 
cularly the  account  of  1837 ;  either  party 
to  be  allowed  to  surcharge  or  falsify ;  and 
neither  party  to  be  at  liberty  to  take  ad- 
vantage of  the  Statute  of  I^imitations. 


} 


WALKER  V.  FLETCHER. 


V.C. 

Dec.  23, 1841 

L.C. 

Jan.  27, 28,1842, 

Filinff  Affidatit^-^  Geo.  3.  c.  159. 

An  affidavit,  in  support  of  a  bill,  filed 
under  the  act  3  Geo.  3.  c.  159,  and  directed 
hy  the  act  to  he  annexed  to  the  hill,  may, 
according  to  the  practice  which  has  always 
existed,  he  sworn  previ<msly  to  the  fiUng  of 
the  bill. 

The  bill  in  this  case  was  filed  on  the  25th 
day  of  June  1841,  under  the  act  53  Geo.  3. 
c.  159,  intituled, '  An  Act  to  limit  the  respon- 
sibility of  ship-owners  in  certain  cases. '  The 
plainti£Bi  were  the  owners  of  a  ship,  called 
the  Hunter,  which,  upon  a  voyage  from 
London  to  Sunderland,  with  a  cargo  of  goods 
of  the  value  of  2,0001.,  came  into  coUision 
with  another  vessel,  ciJled  the  Robert,  be- 
longing to  the  defendants,  by  which  collision 
both  vessels  were  sunk,  and  everytiiing  on 
board  lost.  An  action  at  law  was  brought 
by  the  defendants  against  the  plaintifTs,  for 
the  loss  of  their  ship,  the  Robert,  and  by 


tiie  plaintifis  against  the  defendants,  for  the 
loss  of  their  ship,  the  Hunter.  A  verdict 
in  both  actions  was,  by  consent,  entered  for 
the  plaintiff,  for  the  sum  of  6001,  The 
present  bill  was  then  filed  by  the  plaintiffs, 
under  the  7th  section  of  the  above  act  (1), 
praying  an  account  of  the  value  of  both  the 
ships,  and  the  losses  sustained  by  the  acci- 
dent, and  also  praying  an  injunction  to 
restrain  the  defendants  from  proceeding  in 
the  action  at  law.  To  this  bill  an  affidavit 
was  annexed,  as  directed  by  the  same  section 
of  the  act,  which  was  sworn  at  Sunderland, 
on  tiie  2nd  of  June  1841,  fotir  days  before 
the  filing  of  the  bill.  The  injunction  was 
granted  ex  parte. 

Mr.  Richards,  for  the  defendant,  now 
moved  that  the  injunction  might  be  dis- 
solved, and  raised  this  objection,  that  the 
affidavit  annexed  to  the  bill,  having  been 
sworn  four  days  before  the  bill  was  filed,  it 
could  not  be  considered  an  affidavit  within 
the  meaning  of  the  statute.     The  statute 

(1)  '<  And  be  it  further  enacted,  that  if  aeyeral 
persona  shall  suffer  any  loss  or  damage  in  or  to  their 
goods,  wares,  merchandises,  ships,  or  otherwise, 
by  any  means  for  which  the  responsibilitj  Of  any 
owner  or  owners  is  limited  by  this  act  as  aforesaid, 
and  the  value  of  the  ship  or  vessel,  with  all  her 
appurtenances,  and  the  amount  of  the  freight,  esti- 
mated as  herein  is  mentioned,  shall  not  be  sufficient 
to  make  full  compensation  to  all  and  every  the  per- 
son  and  persons  suffenug  such  loss  and  damages,  it 
shall  and  may  be  lawful  to  and  for  the  person 
or  persons  liable  to  make  satisfaction  for  such 
loss  or  damage,  or  any  one  or  more  of  them, 
on  behalf  of  himself,  herself^  or  themselves,  and  the 
other  owner  or  owners  of  die  same  ship  or  vessel, 
to  exhibit  a  bill  in  any  court  of  equity,  having  com- 
petent jurisdiction,  against  all  the  persons  who  shall 
have  brought  any  such  action  or  actions,  suit  or 
suits  as  aforesaid,  and  all  other  persons  who  shall 
claim  to  be  entitled  to  any  recompense  for  any  loss 
or  damage  ariaing  or  happening  by  the  same  sepa- 
rate and  distinct  accident,  act,  neglect,  or  default, 
or  on  the  same  occasion,  to  ascertain  the  amount  of 
the  value  of  the  ahip  or  vessel,  appurtenances,  and 
freight,  and  for  payment  or  distribution  thereof 
rateably  among  the  several  persons  claiming  recom- 
pense as  aforesaid,  in  proportion  to  the  amount  of 
the  several  losses  or  damagea  sustained  by  such 
persons  so  claiming  such  recompense  as  aforesaid, 
according  to  the  rules  of  equity,  and  as  the  case 
may  require:  Provided  always,  that  the  plaintiff 
or  plaintiffs  in  such  bill  shall  annex  to  such  bill  an 
affidavit  that  he,  she,  or  they  do  not  directly  or 
indirectly  collude  with  any  of  the  defendants  thereto, 
or  with  any  other  owner  or  owners  of  the  same  ship 
or  vessel,  or  with  any  other  person  or  persons,  but 
that  such  bill  is  filed  for  the  purposes  only  of 
justice,  and  to  obtain  the  benefit  of  the  provisions 
of  this  act,"  &c. 


Digitized  by 


Google 


104 


COURT  OF  CHANCERY : 


intended,  that  the  sanction  of  an  oath  should 
be  added  by  the  plaintiff  at  the  time  of  filing 
his  bill:  and  could  this  affidavit  be  con- 
sidered to  have  been  sworn  in  the  cause  when 
the  cause  did  not  actually  exist  ?  If  the 
act  contemplated  a  bill  with  an  affidavit 
annexed,  the  bill  then  would  not  be  good 
without  the  affidavit,  and  that  affidavit  must 
necessarily  be  filed  in  the  suit  after  its 
existence  had  commenced  by  the  biU  being 
put  on  the  file. 

Mr.  BeiheU  and  Mr,  Bacon^  on  the  same 
aide. 

Mr.  Stewart  and  Mr.  Simpson^  contrti. 

The  Vice  Chancellor. — With  respect 
to  the  objection  upon  the  statute,  I  have 
ascertained,  upon  inquiry,  that  ever  since 
this  statute  was  passed,  which  is  twenty- 
eight  years  ago,  t)ie  same  practice  had 
been  adopted  with  respect  to  the  filing 
of  bills  and  affidavits  annexed,  under  the 
statute,  as  was,  I  believe,  adopted  with 
respect  to  bills  of  interpleader  and  bills  to 
change  the  jurisdiction  in  the  case  of  lost 
deeds  for  more  than  a  century  before,  that 
is  to  say,  that  the  six  clerks  uniformly  filed 
the  bills,  with  affidavits  sworn,  before  the 
]}ills  were  filed ;  and  in  the  case  of  Lens  v. 
Michell  (2),  in  the  course  of  last  year,  an 
application  was  made  in  the  case  of  a  bill  of 
interpleader,  *'to  detach  from  the  bill  the 
affidavit  wldch  had  been  attached  to  the 
bill."  Those  are  the  words  in  the  notice  of 
motion,  the  ^t  appearing  that  the  bill  was 
filed  on  the  19th  of  February,  and  the  affi- 
davit, which  the  course  of  the  court  required, 
filed  on  the  1 8th  of  February ;  oad  the  order 
made  was  this: — "This  Court  doth  not 
think  fit  to  make  any  order  on  the  said 
motion,  but  doth  order,  that  the  said  defen- 
dant, John  Michell,  do  pay  to  the  plaintiff 
•  the  costs  of  this  application,  to  be  taxed  by 
the  Master  of  the  court  in  rotation,  in  case 
the  parties  differ  about  the  same."  It  was 
found,  upon  inquiry,  that  this  practice  had 
always  subsisted,  and,  as  the  six  clerks 
say,  it  is  evident  to  common  sense  that  that 
must  be  the  practice.  This  was  the  answer 
I  had  from  the  six  clerks'  office  yesterday. 
Notwithstanding  all  the  hypothetical  objec- 
tions that  may  be  made  to  its  being  fUed, 
as,  for  instance,  that  such  an  affidavit  would 

(2)  Reg.  lib.  B.  1839,  fol.433. 


support  an  indictment  for  peijury,  in  case 
its  averments  were  false,  still  the  necessity 
of  the  case  requires  that  the  affidavit  should 
be  sworn  before  the  bill  is  filed.  Now  I  do 
not  sit  here  to  enter  into  a  question  whether 
a  practice  that  has  prevailed  in  the  cqurt  for 
so  many  years,  and  which  has  been  only 
followed  in  the  case  of  this  act  of  53  Greo. 
8,  is  right  or  wrong ;  I  must  take  the  uni- 
form practice  that  has  subsisted  for  a  long 
while,  to  be  the  right  practice,  unless  it  is 
altered  by  some  new  order  of  the  Court 
With  respect  to  the  particular  language  of 
this  statute,  it  is  to  be  observed,  that  this 
act  was  passed  at  a  time  when  my  Lord 
Eldon  was  Lord  Chancellor,  who  must  have 
been  pretty  well  aware  of  the  course  of  this 
court ;  and  if  he  had  thought  it  necessary 
that  it  should  be  part  of  the  provision  of 
the  legislature,  in  framing  the  act,  that  the 
affidavit  should  be  sworn  after  the  bill  was 
filed,  am  I  to  suppose  that  that  learned  Lord 
would  have  allowed  the  act  of  parliament  to 
have  passed  the  House  of  Lords  in  the  form 
it  now  is  ?  I  cannot  but  suppose  that  such 
an  act  of  parliament  as  this,  which  did  so 
much  vary  the  right  of  the  subject,  must 
have  been  discussed.  It  is  impossible  it 
could  have  been  passed  without  much  dis- 
cussion, because  it  is  altogether  a  new  prin- 
ciple, and  a  principle  with  which  the  coun- 
sel for  the  defendant  is  not  satisfied,  for  he 
talks  of  the  hardship  of  the  case.  That 
may  be  speculative;  but  be  it  so,  the 
greater  the  hardship  of  the  enactment, 
Uie  greater  the  probability  is  that  the 
enactment  must  have  been  much  discuss- 
ed. Then,  if  the  attention  of  mankind, 
or  that  portion  of  mankind  which  composes 
the  legislature,  is  called  to  it,  and  they 
devise  a  certain  mode  of  proceeding,  I  must 
take  it  for  granted,  that  when  they  have  not 
enacted  otherwise,  they  do  mean  such  an 
affidavit  as  would  be  required,  according  to 
the  course  of  the  court,  in  cases  where  bills 
are  to  be  filed  with  an  affidavit  annexed. 

Then,  with  regard  to  the  particular  words 
of  the  statute,  it  is  superfluous  almost  to 
enter  into  them,  because,  though  it  does 
seem  in  the  first  instance  that  the  language 
is  "  persons,"  and  that  the  persons  who  own 
the  ship  which  comes  in  collision,  and  does 
the  mischief,  are  to  "  have  leave  to  exhibit 
the  bill,"  and  it  is  directed  that  the  plaintiff 
or  plaintiffs  to  such  bill  shall  annex  an  affi- 
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davit,  it  certauily  struck  me  as  remarkable 
that  there  should  be  the  third  provision — 
'*  And  the  plaintiff  or  plaintiffs  in  such  biU 
shall,  on  filing  such  bill,  apply  to  the  Court," 
evidently  implying  it  was  an  immediate 
consecutive  act  on  the  filing  of  the  bill,  that 
there  should  be  an  application  to  the  Court, 
which  would  not  be  the  case  if  there  were 
between  the  filing  of  the  bill  and  the  appli- 
cation to  the  Court  the  swearing  and  filing  of 
the  affidavit  or  the  annexing  it  to  the  bill. 
The  truth  is,  these  affidavits  are  not  filed 
anyndiere ;  they  are  annexed  to  the  bill  when 
the  bill  is  filed.  My  opinion  is,  knowing 
what  the  practice  has  been,  and  seeing  what 
was  done  in  the  case  of  Lens  v.  MitcheU, 
that  I  am  not  at  liberty  to  say  what  has 
been  done  in  this  case  is  wrong.  The  fact 
is,  that  this  affidavit  was  sworn  at  Sunder- 
land on  the  21st  of  June,  and  that  the  bill 
was  filed  on  the  25th ;  but  I  cannot  admit, 
that  the  interval  of  four  days,  considering 
the  distance  of  the  place,  is  of  itself  a  mate- 
rial space  of  time.  Knowing  what  has  been 
done  in  actually  decided  cases,  with  refer- 
ence to  what  is  called  uno  fiatu — ^that  things 
which  have  taken  three  or  four  days  to  be 
executed,  have,  for  the  purpose  of  common 
sense  and  justice,  been  held  to  have  been 
done  unoflatUy — I  shall  hold  the  filing  of 
the  affidavit  on  the  21st  of  June,  and  an- 
nexing it  to  the  bill  on  the  25th,  quite  a 
sufficient  compliance  with  the  practice  of 
the  court. 

This  decision  of  the  Vice  Chancellor  was 
appealed  from,  and  argued  before  the  Lord 
Clumcellor  on  the  27t^  and  28th  of  January 
1842. 

The  Lord  Chancellor  affirmed  the  order 
of  the  Vice  Chancellor. 


} 


WILKINS  0.  BUCKNELL. 


K.  Bruce,  V.C, 
Jan.  12. 

Practice. — Case  for  Court  of  Law, 

A  court  of  equity  wiU  not  send  a^^  case  for 
the  opinion  of  a  court  of  law,  upon  demurrer. 

This  was  a  suit  to  enforce  the  specific  per- 
formance of  an  agreement  for  a  lease.  The 
defendant  demurred,  on  the  ground  that  the 
instrument  in  question  was  a  lease,  and  that 
the  plaintiff's  remedy  was  at  law.  Upon  the 
New  Series,  XI.— Chang. 


su^estion  that  a  case  should  be  sent  for  the 
opinion  of  a  court  of  law, — 

Knight  Bruce,  V.C,  said,  that  Lord 
Cottenham  had  expressed  an  opinion  that  a 
case  could  not  be  sent  to  law  upon  de- 
murrer, and  that  he  should  act  upon  that 
opinion.  If,  however,  both  parties  would 
consent,  he  would  send  a  case.  Both  parties 
having  consented,  a  case  was  sent  accord- 
ingly. 


} 


COPPIN  V,  GRAY. 


K.  Bruce,  V.C 
Jan.  13,  14. 

Statute  of  Limitations — Bill  in  Equity — 
Baron  and  Feme — Separate  Estate — Bill  of 
Exchange, 

The  Statute  of  Limitations  is  prevented 
from  running  by  the  filing  of  a  bill  inequity. 

Whether  the  Statute  of  Limitations  applies 
to  demands  on  the  separate  estate  of  a  mar^ 
ried  woman — quaere. 

The  right  of  action  of  a  party  accepting 
an  accommodation  hill,  and  paying  it  before 
it  becomes  fay  able,  dates,  not  from  the  time  of 
actual  payment,  but  the  time  that  it  becomes 
payable. 

A.  filed  a  bill  against  B,  six  years,  want- 
ing three  days,  from  the  time  thai  his  right  of 
suit,  in  respect  of  a  debt,  accrued,  and  sued 
out  subpoena,  but  did  not  serve  it.  Two  years 
after  filing  the  bill,  he  again  sued  out  sub- 
poena,  and  served  it.  B,  pleaded  the  Statute 
of  Limitations  generally : — Held,  that  the 
claim  of  A.  was  not  barred  by  the  statute. 

This  was  a  suit  for  the  purpose  of  obtain- 
ing payment,  out  of  the  separate  estate  of  a 
married  Woman,  of  a  debt  incurred  by  her 
to  the  plaintiff's  testator,  and  evidenced  by 
a  bill  of  exchange  drawn  by  her,  when 
covert,  upon  him. 

The  bill  of  exchange  was  a  three  months' 
bill,  dated  the  12th  of  November  1827,  and 
therefore  became  payable  on  the  15tih  of 
February  1 828.  It  appeared  by  the  evidence, 
as  read  from  the  brief,  that  the  bill  was  paid 
by  the  plaintiff's  testator  on  the  15th  of 
January  1828,  which  the  counsel  for  the 
plaintiff  suggested  was  an  error,  and  ought 
to  have  been  the  15th  of  February.  "Hie 
bill  in  this  suit  was  filed  on  the  12th  of 
February  1834,  six  years,  wanting  three 
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days,  after  the  day  that  the  bill  became  pay- 
able, and  subpoena  was  sued  out,  but  not 
served.  Subpoena  was  not  again  sued  out 
and  served  until  August  1836. 

The  answer  of  the  defendant  did  not 
notice  the  circumstance  of  the  subpoena  not 
having  been  served  until  upwards  of  two 
years  after  the  bill  had  been  filed,  or  seek 
any  special  relief  on  that  account;  but 
merely  set  up  the  Statute  of  Limitations 
generally  as  a  bar  to  the  relief  sought  by  the 
bill. 

Mr,  Swanston  and  Mr.  Beavan^  for  the 
plaintiffs. 

Mr.  C.  P.  Cooper  and  Mr.  Kenyon  Parker^ 
for  the  defendants,  argued,  first,  that  the 
plaintifis  were  barred,  as  more  than  six 
years  had  elapsed  between  the  incurring  of 
the  debt,  and  the  filing  of  the  bill ;  and, 
secondly,  that  supposing  the  bill  had  not 
been  paid  until  the  15th  of  February,  the 
plaintiffs  would  still  be  barred,  on  the  ground, 
that  the  mere  filing  a  biU  in  equity  would 
not  prevent  the  statute  firom  running.  They 
stated,  that  at  common  law  the  issuing  a 
writ,  which  was  not  returned,  was  no  bar  to 
the  Statute  of  Limitations  before  the  Uni- 
formity of  Process  Act,  and  that  by  that  act 
(2  Will.  4.  c.  39.  s.  10,)  it  was  enacted,  "  that 
no  first  writ  should  be  available  to  prevent 
the  operation  of  any  statute,  \mless  the  de- 
fendant should  be  arrested  thereon,  or  served 
therewith,  or  proceedings  to  or  towards  out- 
lawry should  be  had  tibereupon,  or  unless 
such  writ  should  be  returned  non  est  inventus^ 
and  entered  of  record  within  a  month  after 
tl^e  expiration  thereof."  They  argued  that 
a  court  of  equity  would  adapt  statutory  pro- 
visions relating  to  common  law  proceedings, 
to  proceedings  answering  to  them  in  courts 
of  equity  by  analogy—  Wheat  v.  Graham  ( 1 ), 
and  that  the  issuing  of  a  writ  of  subpoena 
answered  to  the  original  writ  at  law.  They 
insisted  on  the  hardship  to  which  parties 
would  be  exposed,  if  debts  could  be  kept 
alive  against  them  without  their  knowledge 
for  any  length  of  time;  and  that  not 
merely  the  institution  of  proceedings,  but 
notice  of  them  to  the  defendants,  properly 
constituted  the  bar  to  the  statute.  They 
also  cited  Lacon  v.  Lacon  (2),  Stemdale  v. 
Hankinson  (3). 

(1)  7  Sim.  61. 

(2)  2  Atk.  895. 

(3)  1  Sim.  393. 


In  the  course  of  the  argument,  his  Hononr 
observed,  that  even  under  the  section  of  the 
Uniformity  of  Process  Act,  a  debt  could  be 
kept  alive  against  a  defendant,  without  notice 
to  him,  or  his  knowledge  of  it ;  and  that  it 
was  a  constant  practice  to  return  a  writ  non 
est  inventus f  without  serving  or  attempting  to 
serve  the  defendant. — See  ArchboldTs  Prac^ 
tiee,  7th  edit.  vol.  2.  p.  922. 

Knight  Bruce,  V.C. — I  think  that  for 
the  purpose  of  the  Statute  of  Limitations, 
the  bill  of  exchange  must  be  considered  as 
paid  when  it  arrived  at  a  state  of  complete 
maturity,  and  that  the  defendants  cannot  set 
up  the  £Btct  of  the  bill  having  been  prepaid 
for  the  purpose)  of  defeating  the  claims  of  the 
plaintiff.  The  only  defence  to  the  payment 
of  the  amount  claimed  by  the  plaintiff, 
rests  on  the  Statute  of  Limitations;  that 
the  filing  a  bill  in  equity  is  no  bar  to  the 
statute,  and  that  the  bar  begins  from  the 
serving  of  the  subpoena.  It  is  true,  that  a 
Us  pendens  begins  only  firom  the  time  of 
such  service — ^the  question  is,  whether  this 
doctrine  extends  to  the  Statute  of  Limita- 
tions. On  my  request  to  be  Aimished  with 
authorities  in  support  of  the  proposition 
contended  for  by  the  defendants,  I  have  been 
informed  that  none  can  be  found,  and  my 
own  recollection  does  not  suggest  any.  The 
position  is  not  supported  by  any  of  the  forms 
of  pleading,  by  the  language  of  Judges,  or 
by  writers  of  text-books.  The  time  of  filing 
the  bill  is  invariably  referred  to.  I  cannot 
see  that  the  proposition  contended  for  is 
based  in  principle.  There  is  no  analogy  to 
be  derived  from  the  practice  of  the  courts  of 
common  law,  either  before  or  after  the  Uni- 
formity of  Process  Act.  If  this  rule  is  to 
be  introduced  into  courts  of  equity,  it  must 
be  introduced  by  higher  authority  than  mine. 
It  has  been  argued,  that  great  inconvenience 
would  arise  to  a  party  by  holding  that  a 
bill  filed,  and  nothing  done  upon  it,  might 
keep  a  debt  alive  without  notice  to  the 
defendant,  for  a  quarter  of  a  century.  In 
answer  to  such  a  suggestion,  there  is,  in  the 
first  place,  the  silence  of  the  books  on  the 
subject;  in  the  second,  the  practice  of  the 
courts  of  law ;  and  in  the  third,  if  there 
is  any  gross  or  improper  delay  between 
the  time  of  filing  the  bill  and  serving 
process,  a  court  of  equity  is  not  prevented 
firom  denying  efiicacy  to  the  claims  of  the 
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plaintiff,  or  proTidiiig  for  the  defence  of 
the  defendant.  In  their  answer,  the  de* 
fendants  have  claimed  the  benefit  of  the 
statute  in  general  terms,  and  have  not  made 
any  case  of  the  delay  in  serving  the  sub- 
poena. If  they  had  done  so,  the  pUdntifb 
might  have  been  enabled  to  meet  that  case 
by  supplemental  bill  or  otherwise.  I  decline 
to  establish  the  proposition  contended  for 
by  the  defendants.  Before  parting  with  this 
case,  I  wish  to  be  understood,  that  I  am  not 
to  be  considered  as  deciding,  whether  the 
lapse  of  six  years  can  be  successfully  plead- 
ed in  answer  to  a  demand  on  the  separate 
estate  of  a  married  woman.  I  have  assumed 
that  proposition  merely  for  the  purpose  of 
the  argument. 


} 


WENTWORTH  V.  WILLIAMS. 


M.R. 
Jan.  15. 

Legacy  —  Construction  —  Joint  Tenancy 
— Survivorship. 

A  testatrix  bequeathed  as  follows : — **  As 
to  all  the  rest  of  my  personal  estate^  I  give 
the  same  to  A,  B,  C.  D^  ^c,  upon  trust  to 
pay  one  third  part  to  P.  S,  T.  for  her  own 
proper  use  ;  as  to  the  remaining  two  thirds, 
in  trust  to  invest  the  same  and  receive  the 
dividends,  and  pay  the  same  for  the  use  of 
F,  /.  r.  and  C.  H.  T,  for  and  during  the 
term  of  their  natural  lives ;  and  after  the  rfc- 
eease  of  either  of  them,  the  said  F.  J.  T,  and 
C.  H.  T,  then  in  trust  to  pay  one  fourth  part 
of  the  said  trust  fund  unto  P.  S.  T,  to  and 
for  her  own  use  and  benefit,  and  to  pay  the 
dividends  and  profits  of  one  other  fourth 
part  of  the  said  trust  fund,  unto  the  survivor 
of  them,  the  said  F.  J.  T.  and  C.  H.  T,  to 
and  for  his  use,  for  and  during  the  term  of 
his  natural  life ;  and  from  and  after  the  de- 
cease of  the  survivor  of  them,  the  said  F.  J.  T. 
and  C.  H.  T,  in  trust  to  pay,  assign,  transfer, 
and  set  over  the  said  trust  fund,  together  with 
all  interest  that  shall  be  due  thereon,  unto 
P.  S.  T,  to  and  for  her  own  proper  use  and 
benefit."  P.  S.  T.  died  in  1821,  F.  J.  T, 
in  1831,  and  C.  H.  T.  in  1837  :—Held, 
that  C.  H.  T.  was  entitled  on  the  death  of 
his  brother  F.  J.  T.  to  three-fourths  of  the 
two-thirds  of  the  income  of  the  trust  fund. 

Sarah  Tubb,  by  her  will,  dated  the  29th 
of  December  1813,  gave  her  freehold  estates 


to  trustees,  upon  trust  to  pay  the  rents  and 
profits  for  the  benefit  of  her  children  Phil- 
lipine  Sophia  Tubb,  Frederick  John  Tubb, 
and  Charles  Henry  Tubb,  in  equal  shares 
and  proportions  for  their  respective  natural 
lives,  and  in  case  of  the  death  of  those  parties 
without  leaving  issue  of  his  or  their  body  or 
bodies  lawfully  b^otten,  she  gave  the  share 
of  the  party  so  dying,  of  and  in  the  rents  of 
the  freehold  estates,  unto  the  survivors  for 
their  joint  lives,  and  after  the  decease  of 
either  of  such  survivors  she  gave  the  freehold 
estates  unto  the  survivor  of  them,  his  heirs 
and  assigns ;  **  and  as  to  all  the  rest,  residue 
and  remainder  of  her  personal  estate  and 
effects  not  ^sposed  of,  she  gave  and  be- 
queathed the  same  unto  the  same  trusteesi 
upon  trust  to  pay  one  third  part  thereof 
unto  her  daughter  the  said  P.  S.  Tubb,  to 
and  for  her  own  proper  use  and  benefit,  and 
as  to  the  remaining  two  third  parts  thereof, 
in  trust  to  place  the  same  out  at  interest  on 
government  or  other  good  security,  and  from 
time  to  time  receive  the  interest,  dividends, 
andannual  produce  thereof,  and  pay  and  apply 
the  same  unto  and  for  the  use  and  benefit  of 
the  said  F.  J.  Tubb  and  C.  H.  Tubb,  for 
and  during  the  term  of  their  natural  lives ; 
and  from  and  after  the  decease  of  either  of 
them,  the  said  F.  J.  Tubb  and  C.  H.  Tubb, 
then  in  trust  to  pay  one  fourth  part  of  the 
said  trust  fund  unto  her  daughter  P.  S.  Tubb, 
to  and  for  her  own  proper  use  and  benefit, 
and  to  pay  and  apply  the  interest,  dividends, 
and  profits  of  one  other  fourth  part  of  the 
said  trust  fimd,  unto  the  survivor  of  them, 
the  said  F.  J.  Tubb  and  C.  H.  Tubb,  to 
and  for  his  use,  for  and  during  the  term  of 
his  natural  life ;  and  from  and  after  the  de- 
cease of  the  survivor  of  them,  the  said  F.  J. 
Tubb  and  C.  H.  Tubb,  in  trust  to  pay  and 
assign,  transfer,  and  set  over  the  said  trust 
fund,  together  with  all  interest  that  should 
be  then  due  thereon,  unto  the  said  P.  S. 
Tubb,  to  and  for  her  own  proper  use  and 
benefit;"  and  she  appointed  P.  S.  Tubb, 
John  Williams,  and  three  other  persons,  joint 
executrix  and  executors  of  her  will. 

The  testatrix  died  in  January  1816,  leaving 
F.  J.  Tubb,  C.  H.  Tubb,  P.  S.  Tubb,  and 
A.  B.  Tubb,  her  only  children  and  next-of- 
kin  .  The  defendant  Williams,  proved  her  will , 
and  paid  one  third  part  of  the  residue  of  the 
testatrix's  personal  estate  to  P.  S.  Tubb 
absolutely,  and  the  remainder  of  the  residue 
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was  invested.  P.  S.  Tubb  died  in  1821. 
In  1834,  C.  H.  Tubb  was  found  to  have 
been  a  lunatic  since  1826,  and  died  a  lunatic 
in  1837,  and  F.  J.  Tubb  died  in  1831. 

By  an  order  made  in  the  lunacy,  dated  the 
11th  of  July  1835,  J.  W.  Thompson  was 
appointed  the  committee  of  C.  H.  Tubb. 
Letters  of  administration  of  the  estate  and 
effects  of  C.  H.  Tubb  were  granted  to  the 
plaintiff  on  C.  H.  Tubb's  decease. 

Mr.  Pemberton  and  Mr.  B.  Parry,  for 
the  plaintiff. — In  this  case  one  third  of  the 
residuary  personal  estate  is  given  absolutely 
to  the  daughter ;  the  remaining  two  thirds 
form  the  trust  fund,  which  may  be  considered 
as  divided  into  four  equal  pa^ ;  in  which 
case  the  plaintiff  contends,  that  two  fourths 
of  the  income  went  to  one  son,  and  two 
fourths  to  the  other  son,  during  their  joint 
lives ;  and  that  when  either  of  the  two  sons 
named  died,  two  fourths  of  the  income  enjoy- 
ed by  him  became  relinquished,  but  the  sur- 
viving brother  did  not  lose  his  own  two 
fourths  of  the  income,  and  took  by  express 
bequest  another  one-fourth  of  the  income ; 
when,  however,  the  surviving  brother  died, 
the  whole  ftmd  became  the  absolute  property 
of  their  sister.  The  cases  are  dear  as  to  the 
right  of  the  survivor  to  take.  In  Doe  d.  J?or- 
well  V.  Abey  (1),  the  Court  rejected  words 
of  severance,  and  held  the  parties  to  be  joint 
tenants — Doe  d.  James  v.  HaUett  (2),  Vin» 
Abr.  *  Joint  Tenants,'  (D),  pi.  4.  p.  476,  ed. 
1 793.  If  nothing  be  given  over  un^  the  death 
of  the  survivor,  the  words  of  the  wiU  will  be 
converted  into  an  interest  for  the  survivor. 
The  sister  was  intended  to  take  the  trust 
fund  absolutely,  but  her  enjoyment  thereof 
was  postponed  to  the  death  of  the  survivor 
of  the  two  sons.  The  words  "  together  with 
all  interest"  merely  mean,  any  interest  ac- 
cruing by  the  actual  transfer. 

Mr.  Tinnetf,  for  the  personal  representa- 
tive of  P.  S.  Tubb.— The  first  part  of  the 
gift  is  during  the  natural  lives  of  the  two 
sons,  and  therefore  lasted  only  so  long  as 
the  two  lives  continued.  The  estate  having 
expired  on  the  death  of  the  first  of  the  two 
Uves,  the  testator  then  proceeds  to  provide 
for  what  shall  then  be  done ;  and  if  one- fourth 
only  of  the  trust  fund  is  given  to  the  daugh- 
ter, how  then  can  more  than  one-fourth  of 

(1)2  Powell  on  Dot.,  by  Jarman,  758. 
(2;  1  Mao.  &  Selw.  124. 


the  income  thereof  go  to  the  brother  7 — Cam- 
bridge V.  Rous  (3).  The  intermediate  in- 
come, consisting  of  general  residue,  goes  to 
the  sister,  and  the  testator  thinking  there 
may  be  part  of  the  income  due  on  the  death 
of  the  surviving  brother,  makes  use  of  the 
expression  found  in  the  wiU,  viz.  "  together 
with  all  interest."  If  there  be  not  a  gift  to 
the  residuary  legatee,  then  there  must  be  an 
intestacy  as  to  the  portion  not  well  given. 
In  Doe  V.  Abey,  cited  for  the  plaintiff,  there 
was  a  gift  over  after  the  death  of  the  two 
parties  mentioned  in  the  will. 

Mr.  G.  Turner  said  Mr.  WiUcock,  for  the 
defendant  Williams,  the  surviving  trustee  and 
executor  under  the  will  of  the  testator,  ad- 
mitted that  he  had  monies  in  his  hands,  part 
of  the  lunatic's  estate,  but  which  he  submitted 
he  had  a  right  to  retain  in  dischaige  of  the 
costs  and  expenses  of  suing  out  and  pro- 
secuting the  commission  of  lunacy  against 
C.  H.  Tubb,  which  had  never  been  paid. 
They  cited  Clarke  v.  Cor*  (4). 

The  Master  op  the  Rolls,  after  ob- 
serving that  the  will  was  vary  imperfectly  ex- 
pressed, proceeded  as  follows  : — The  residue 
of  the  personal  estate  was  intended  by  the 
testatrix,  for  the  benefit  of  one  of  her  chil- 
den  only,  viz.  her  daughter ;  but  whilst  the 
other  two  children,  viz.  F.  J.  Tubb  and  C.  H. 
Tubb,  were  living,  they  were  to  take  a  bene- 
ficial interest  in  the  income  thereof.  The 
testatrix  in  the  first  place  bequeaths  one- 
third  of  the  residuary  estate  to  her  daughter 
P.  S.  Tubb  absolutely,  and  then  gives  the 
interest  of  the  remaining  two  third  parts  to 
her  two  sons  for  the  term  of  their  lives ;  but 
on  the  death  of  either  of  those  sons,  she 
takes  out  of  the  two-thirds  one  fourth  part 
thereof,  and  gives  it  to  her  daughter  abso- 
lutely; and  the  interest  of  another  one-fourth 
part  she  gives  to  the  survivor  of  her  two 
sons  for  life,  and  after  the  decease  of  the 
survivor,  she  gives  the  fund,  with  all  interest 
then  due  thereon,  for  the  use  and  benefit  of 
her  daughter.  The  testatrix's  intention  was, 
to  give  to  each  son,  during  the  lives  of  both 
of  them,  an  equal  share  in  the  income  of  the 
two-thirds  of  the  residuary  estate,  and,  on 
the  death  of  either  of  her  sons,  to  place  the 
surviving  son  on  something  like  an  equality 

(8)  8  Vea.  12. 

(4)  1  Cr.  &  PI.  154 ;  a.  c.  10  Law  J.  Rep.  (n.s.) 
Chanc  118. 
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as  r^arded  the  income  with  her  daughter, 
and  on  his  death  only  to  give  the  trust 
fiind  to  her.  The  testatrix,  in  my  opinion, 
clearly  intended,  on  the  decease  of  either  of 
her  two  sons,  after  appropriating  for  the 
ahsolute  use  of  her  daughter  one  fourth  part 
of  the  trust  fund,  to  give  the  income  of  the 
remaining  three  fourth  parts  to  the  surviv- 
ing son. 


} 


SMITH  V.  STICKWOOD. 


K.  Bruce,  V.C. 
Jan.  21,  22. 

Contempt — Order  of  Committal, 

A  defendant  who  had  obtained  a  month*s 
time  for  answering,  on  condition  of  consent' 
ing  to  a  serjeant-at-arms,  as  directed  by  the 
2lst  Order  of  1 833,  was,  in  default  of  putting 
in  an  answer,  taken  into  custody.  In  conse^ 
quence  of  an  irregularity  in  the  order  of 
committal,  he  was,  on  motion  made  for  that 
purpose,  discharged  from  custody,  but  the 
order  itself  was  not  discharged.  Further 
default  having  been  made,  a  second  order  of 
committid  was  issued,  under  which  he  was 
taken  into  custody : — Held,  that  the  second 
order  was  regular. 

The  bill  in  this  case  was  filed  the  5th  of 
February  1841.  On  the  16th  of  June  the 
defendant  obtained  a  month's  time  for  answer- 
ing, on  condition  of  consenting  to  a  serjeant- 
at-arms,  as  directed  by  the  21st  Order  of 
1833.  The  answer  not  being  put  in  within 
the  time  allowed,  an  order  was  issued,  under 
which  the  defendant  was  committed  to  the 
custody  of  the  seijeant-at-arms  on  the  21st 
of  July,  but,  in  consequence  of  an  irregu- 
larity, (the  order  not  having  been  entered  in 
the  registrar's  book,)  the  defendant  was,  on 
motion  made  before  the  Vice  Chancellor  of 
England,  discharged  from  such  custody. 
The  order  itself,  however,  was  not  discharged. 
On  the  21st  of  July,  the  defendant  put  in 
his  answer,  to  which  exceptions  were  taken 
on  the  16th  of  December,  and,  the  answer 
having  been  reported  insufficient,  a  second 
order  of  committal  was  issued  on  the  21st  of 
December,  under  which  he  was  committed  to 
the  custody  of  the  seijeant-at-arms. 

Mr,  Anderdon  now  moved,  that  the  de- 
fendant should  be  discharged  from  such  cus- 
tody, on  the  grounds, — first,  that  the  order 
under  which  he  had  been  committed  had 


recited  the  fact  of  his  former  committal, 
without  noticing  his  discharge ;  secondly, 
that  the  first  order  had  not  been  discharged ; 
and,  thirdly,  that  two  attachments  could  not 
issue  for  the  same  matter. 

Mr,  Montagu,  contra,  cited  Morris  v. 
SmUhil). 

Knight  Bruce,  V.C. — The  only  diffi- 
culty in  this  case  arises  from  the  circum- 
stance of  the  order  of  the  21st  of  July  not 
having  been  discharged.  I  have  had  much 
doubt  whether  the  caption,  made  before  the 
former  order  was  discharged,  was  regular ; 
but  I  have  been  informed,  by  the  registrars^ 
that  the  order  is  right.  There  is  no  solid 
foundation  for  the  application,  but,  it  being 
a  case  of  doubt  and  difficulty,  I  will  not  give 
costs.  The  plaintiff's  costs  to  be  costs  in 
the  cause ;  the  defendant  to  pay  his  own  costs. 


} 


LLOYD  tf,  LLOYD. 


K.  Bruce,  V.C. 
Jan.  31. 

Process — Infant — Substituted  Service, 

An  order,  that  service  on  the  father  of  an 
infant  defendant  should  be  good  service  on 
the  infant,  granted,  on  an  affidavit,  stating 
the  refusal  of  a  father  to  say  where  his 
child  was,  the  age  of  the  child,  and  that  the 
usual  residence  of  the  child  was  with  his 
father. 

Mr.  Amphlett  moved,  that  service  on  the 
fJBtther  of  an  infant,  a  defendant  in  the  cause, 
should  be  good  service  on  the  infjEtnt,  on  the 
ground,  that  the  father  had  refused  to  say 
where  his  son  was  to  be  found.  He  cited 
Baker  v.  Holmes  (2)  and  Thompson  v.  Jones 
(3). 

Knight  Bruce,  V.C,  required  to  be  in- 
formed what  was  the  age  of  the  infant,  and 
whether  his  usual  residence  was  with  his 
father,  and,  an  affidavit  having  been  pro- 
duced in  the  course  of  the  day  answering 
these  qi^stions  satis£Eu:torily,  granted  the 
order. 

(1)  8  Sim.  33. 

(2)  1  Dick.  18. 

(3)  8  Yes.  141. 


Digitized  by 


Google 


no 


COURT  OF  CHANCERY : 


} 


8PROTT  V.  STRANGE. 


K.  Bruce,  V.C 
Jan.  31. 

Appearance,  ^Sth  New  Order  0/ 1841. 

The  Court  toill  direct  the  senior  six  clerk 
not  towards  the  cause  to  enter  an  appearance 
for  a  defendant  at  the  instance  of  the  plains 
tiff,  under  the  Sth  New  Order  of  1841. 

Mr,  Wood  moved,  that  the  plaintifT  might 
enter  an  appearance  for  a  defendant,  accord- 
ing to  the  terms  of  the  8th  New  Order  of 
1841,  but  said,  that  there  was  a  difficulty,  as 
that  order  had  not  stated  who  was  to  act  as 
derk  in  court  for  such  a  defendant. 

Knight  Bruce,  V.C,  directed  that  the 
senior  six  derk  not  towards  the  cause  should 
enter  such  appearance. 


WOODCOCK     V, 
NECK. 


REN- 


M.R. 

1841. 

May  6;  June  21, 28. 

L.C. 

Nov.  8, 10, 16. 

1842. 

Jan.  31. 

Will —  Construction — Power— -Survivor- 
ship—Joint  Tenancy — Vested  Interest, 

J,  L,  heqnecUhed  (inter  alia)  as  follows : 
— **And  as  to  the  sum  of  1,7001.  41.  per 
cent,  consolidated  bank  annuities,  in  trust,  to 
pay  the  yearly  dividends  thereof  to  Joseph 
Christie  and  Sarah  his  wife  during  their 
lives,  and  the  life  of  the  survivor,  and  after 
their  decease,  then  in  trust  to  transfer  or  pay 
over  the  said  stock  unto  their  children,  in 
such  shares  and  proportions  as  the  survivor 
of  them,  the  said  Joseph  Christie  and  Sarah 
his  wife,  by  his  or  her  last  will,  shall  direct 
or  appoint.*' 

The  testator  died  in  September  1817. 
The  executors  proved  the  will,  and  invested 
the  sum  of  1,1001.  stock  in  their  names,  as 
directed  by  the  testator,  Joseph  Christie 
and  Sarah  his  wife  had  three  children  only 
living  at  the  death  of  the  testator,  viz, 
J,  L,  C,  (since  deceased),  E,  C,  who  after- 
wards became  E.  R,  the  wife  of  J,  S,  R, 
and  W,  L.  C,  who  died  whilst  only  a  few 
months  old,  J,  L,  C,  afterwards  intermar- 
ried with  C,  R,  W,  and  died  intestate  in 


1832,  when  C.  R,  W,  became  her  adminis- 
trator. On  the  2lst  of  August  1820,  S. 
Christie  died,  leaving  her  husband,  Joseph 
Christie,  surviving  her,  and  he,  by  his  wiUy 
dated  the  I6th  of  October  1833,  appointed 
the  trust  fund  as  his  daughter,  E,  R,  should 
appoint,  notwithstanding  her  coverture.  The 
bill  being  filed  by  C.  R,  W,  as  the  legal  per- 
sonal representative  of  his  deceased  wife,  it 
was  held,  that  the  power  given  by  the  will  of 
J,  L,  was  well  executed  in  favour  of  E,  R, 

William  Linton,  by  his  will,  dated  the 
3rd  of  February  1814,  afler  giving  all  his 
personal  estate  to  Richard  Wardell,  John 
Sard,  Thomas  Fielden,  and  Stephen  Elliott, 
as  trustees,  and  after  bequeadiing  divers 
legacies,  proceeded  as  follows : — **  And  as 
to  the  sum  of  1,7002.  4Z.  per  cent,  consoli- 
dated bank  annuities,  in  trust,  to  pay  the 
yearly  dividends  thereof  to  Joseph  Christie 
and  Sarah  his  wife,  during  their  lives,  and 
the  life  of  the  survivor,  and,  after  their  de- 
cease, then  in  trust  to  transfer  or  pay  over 
the  said  stock  unto  their  children,  in  such 
shares  and  proportions  as  the  survivor  of 
them,  the  said  Joseph  Christie  and  Sarah 
his  wife,  by  his  or  her  last  will,  shall  direct 
or  appoint."  The  testator  died  in  Septem- 
ber 1817,  and  left  his  several  trustees,  whom 
he  appointed  his  executors,  and  also  Joseph 
Christie  and  Sarah  his  wife,  surviving  him. 
The  executors  proved  the  testator's  will, 
and  invested  a  sum  of  1,7002.  41,  per  cent, 
consolidated  bank  annuities,  afterwards  con- 
verted into  S-^l,  per  cent,  bank  annui- 
ties, in  their  joint  names,  to  answer  the 
trusts  dedared  thereof  by  the  will.  Joseph 
Christie  and  Sarah  his  wife  had  three  chU- 
dren  only,  living  at  the  death  of  the  testator, 
viz.  Joyce  Linton  Christie  (since  deceased), 
and  Eleanor  Christie,  who  afterwards  be- 
came the  wife  of  the  defendant,  John  Sebas- 
tian Renneck,  and  W.  L.  Christie,  who 
lived  only  eighteen  months.  Joyce  Linton 
Christie  afterwards  intermarried  with  Cor- 
nelius Richard  Woodcock,  the  plaintiff, 
and  died  intestate  in  the  year  1832,  upon 
which  the  plaintiff  obtained  letters  of  admin- 
istration to  be  granted  to  him  of  her  goods, 
chattels,  and  effects.  On  the  20th  of  August 
1820,  Sarah  Christie  died,  leaving  her  hus- 
band her  surviving,  who,  by  his  will,  dated 
the  16th  of  October  1833,  after  reciting  the 
power  of  appointment  contained  in  the  will 
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of  William  Linton,  appointed  and  directed 
the  trustees  named  therein  to  pay  and  apply 
the  sum  of  1,7002. 3^1.  percent,  consolidated 
bank  annuities,  and  dividends  thereof,  as  his 
daughter  and  only  child  by  his  deceased 
wife,  Eleanor  Renneck  the  wife  of  defen* 
dant  John  Sebastian  Renneck,  should,  from 
time  to  time,  notwithstanding  coverture, 
direct  and  appoint,  for  her  own  sole  and 
absolute  use  and  benefit.  The  plaintiff,  as 
the  legal  personal  representative  of  his  de« 
ceased  wife,  and  in  her  right,  upon  the  de- 
cease of  Joseph  Christie,  claimed  to  be  ab- 
•  solutely  entitled  to  an  equal  moiety,  or  at 
least  to  one-third  part  of  the  trust  fund, 
insisting,  that  no  valid  appointment  had 
been  executed  thereof  by  Joseph  Christie, 
by  will  or  otherwise,  and  that  Joseph 
Christie  had  no  power  to  make  any  valid 
appointment  of  the  whole  of  the  trust  fond; 
and  that,  after  the  death  of  Joyce  Linton 
Woodcock,  no  power  subsisted  so  as  to 
enable  Joseph  Christie  or  Sarah  his  wife  to 
execute  any  valid  appointment  whatsoever 
of  the  trust  fund. 

Th6  defendants,  J.  S.  Renneck  and  Ele** 
anor  bis  wife,  insisted  that,  after  the  death 
of  J.  L.  Woodcock,  the  power  contained  in 
the  will  of  Wm.  Linton  subsisted  so  as  to 
authorize  and  enable  Joseph  Christie  to  exe- 
cute a  valid  appointment,  by  his  will,  of 
the  wbole  of  the  trust  fund ;  that  the  power, 
according  to  its  true  constniction,  autho- 
rized an  appointment  of  the  trust  fiind  to 
such  child  or  children  of  Joseph  Christid 
and  Sarah  his  wife,  as  should  be  living  at 
the  decease  of  the  survivor  of  them,  and 
that  even  if  the  apx>ointment  was  invalid, 
yet  Eleanor  Rennedc,  as  the  only  child  of 
Joseph  Christie  and  Sarah  his  wife,  living 
at  the  death  of  those  persons,  or  the  said 
J.  S.  Renneck,  in  her  right,  was  entitled, 
under  the  will  of  John  Linton,  to  the  whole 
of  the  trust  fimd. 

The  defendant,  John  S.  Renneck,  having, 
subsequently  to  the  filing  of  the  original 
bill,  taken  the  benefit  of  the  Insolvent 
Debtors  Act,  his  assignees  were  made  par- 
ties by  supplemental  bill. 

Mr.  Pemberton  and  Mr.  Roupell,  for  the 
plaintiff,  cited  the  following  cases — 

CaikpheU  v.  Saandys,  1  Sch.  &  Lef.  281. 
BeliatU  V.  Uthwatt,  1  Atk.  426. 
CtuterUm  y.  Sutherland,  9  Ves.  446. 


Butcher  V.  Butcher^  1  Ves.  &  Bea.  92. 
Hockley  v.  Mawhey,  1  Yes.  jun.  143. 
FanderzecY.  Adam,  4  Ves.  771. 
Grievesan  v.  Kirsoppf  2  Keen,  653 ;  s.  c. 

6  Law  J.  Rep.  (n.s.)  Chanc.  261. 
Beade  v.  Reade,  5  Yes.  744. 

Mr,  Kindersley  and  Mr.  Dixon,  for  the 
defendants,  Renneck  and  wife,  contended^ 
that  the  power  was  good  and  well  exercised, 
and  that  no  authority  could  be  cited  to  prove 
that  the  power  was  gone ;  that  in  Boyle  v. 
the  Bishop  of  Peterborough {l\  it  was  de- 
cided, that  if  there  were  three  objects  of  the 
power,  and  one  died,  the  power  might  be 
exercised  in  fistvour  of  the  two  survivors ; 
that  the  expression  used  by  the  testator  in 
the  present  case,  was  tantamount  in  effect 
to  the  words,  "  such  children  ;'*  and  that  if 
the  power  was  not  well  executed,  still  only 
those  could  take  the  fund  who  were  living 
when  the  power  was  exercised,  ».  e.  at  the 
death  of  the  surviving  tenant  for  life. 

Alexander  v.  Alexander,  2  Yes.  sen. 

640. 
Bray  v.  Hastnmersley,  3  Sim.  513. 
Bray  v.  Bree,  2  CI.  &  Fin.  453. 
Houetoun  v.  Houstoun,  4  Sim.  61 1 ;  s.  c. 

1  Law  J.  Rep.  (n.s.)  Chanc.  50. 
Phipson  V.  Turner,  9  Sim;  227  &  243. 
Needham  v.  Smith,  4  Russ.  318  ;  s.  c. 

6  Law  J.  Rep.  Chanc.  107. 
JVaUh  V.  WalUnger,  2  Russ.  &  Myl.  78 ; 

s.  c.  9  Law  J.  Rep.  Chanc.  7. 
Kennedy  v.  Kingston,  2  Jac.  &  Walk. 
431. 

Mr.  Turner  and  Mr.  Busk,  for  the 
assignees  of  J.  S.  Renneck. — ^Assuming  that 
the  power  was  not  well  exercised,  the 
plaintiff  can  have  no  claim  to  any  part  of 
the  trast  fund,  inasmuch  as  the  surviving 
child  wotdd  take  it.  The  plaintiff's  argu- 
ments throw  out  of  consideration  the  words, 
''in  such  shares  and  proportions,"  and  are 
founded  on  the  words  of  direct  gift  only, 
and  reject  the  words  of  division  entirely. 
In  Crook  v.  Brooking  {2),  there  were  six 
objects  of  the  gifi^  and  only  one  survived 
the  donee  of  the  power,  and  the  power  not 
having  been  well  exercised,  that  one  object 
was  held  to  take  the  fund  exclusively. 

(1)  8  Bro.  CO.  248;  s.  c.  1  Ves.  jnn.  299. 

(2)  2  Von.  50  &  U)6. 
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Brown  v.  Pocock,  6  Sim.  257. 
Spencer  v.  Bullock,  2  Ves.  jun.  687- 
Campbell  v.  Campbell,  4  Bro.  C.C.  15. 
The  Duke  of  Marlborough  v.  Lord  Go- 
dolphin,  2  Yes.  sen.  61. 
Doe  d.  Stewart  y.  Sheffield,  13  East,  526. 

The  Master  of  the  Rolls,  after  stating 
the  £Eu;ts  of  the  case,  proceeded  as  follows : — 
The  plaintiff,  the  legal  personal  representa- 
tive of  his  late  wife,  says,  it  was  a  mere  power 
that  was  given  in  this  case  to  the  surviving 
parent  to  appoint  amongst  children,  and  that 
as  there  was  only  one  child  living  at  his 
death,  the  power  was  incapable  of  execution, 
and  that  he,  the  plaintiff,  therefore,  as  the  legal 
personal  representative  of  his  late  wife,  was 
entitled  to  one  equal  third  part  of  the  trust 
fund.  The  defendant,  Mrs.  Renneck,  says, 
the  power  was  properly  executed  by  Joseph 
Christie  in  her  favour,  and  further  says,  that 
if  the  power  were  not  well  exercised,  still 
the  plaintiff  is  not  entitied  to  any  part  of 
the  trust  fimd^  inasmuch  as  the  trust  fund 
became  the  property  of  herself,  as  the  only 
child  of  Joseph  Christie  and  Sarah  his  wife 
living  at  tiie  death  of  the  survivor  of  them. 
Now,  the  plaintiff  must  shew  he  took  a 
vested  interest  in  the  fund,  otherwise  it  is 
immaterial  whether  the  power  was  executed 
or  not ;  and  there  is  here  no  gift  over  in 
default  of  appointment.  It  is  then  said,  on 
the  part  of  tiie  plaintiff,  tiiat  each  child  took 
a  vested  interest  in  the  trust  fund ;  and  that 
the  surviving  parent  had  only  power  to 
determine  the  amount  and  proportion  which 
each  child  should  take ;  on  the  other  hand, 
the  defendant,  Mrs.  Renneck,  insists  tiiat 
there  is  no  direct  gift,  but  only  a  power 
given  to  be  exercised  by  the  surviving  pa- 
rent; and  that  she,  as  the  sole  surviving 
child  of  her  parents,  took  the  whole  fund, 
or  if  she  did  not  become  entitied  to  the  trust 
fond  in  that  manner,  still  she  took  it  as  the 
survivor  of  the  several  children  of  Joseph 
Christie  and  Sarah  his  wife,  who  were  joint 
tenants  of  the  fund.  I  have  read  the  cases 
that  were  cited  at  the  bar,  and  it  is  certainly 
not  an  easy  matter  to  reconcile  them  all ; 
my  opinion  however  is,  that  in  this  case 
there  is  a  gift  to  the  children  of  Joseph  and 
Sarah  Christie,  subject  to  a  power  to  be 
exercised  by  the  surviving  parent.  In  put- 
ting a  construction  upon  a  clause  like  the 
present,  the  whole  sentence  comprising  tiie 


power  requires  consideration,  and  the  gen- 
erality of  expressions  used  by  the  testator, 
in  the  former  part  of  this  sentence,  may  be 
properly  limited  by  the  other  words  found 
in  the  same  sentence.  In  this  case  I  do 
not  consider  there  was  an  express  gift  by 
the  testator  to  the  children  of  Joseph  and 
Sarah  Christie,  but  that  the  words  used 
by  the  testator  evidentiy  had  in  view  a 
distribution  of  the  trust  fund ;  and  that  the 
objects  of  the  power  were  children  living  at 
the  death  of  the  survivor  of  Joseph  and 
Sarah  Christie. 

From  the  judgment  of  the  Master  of  the 
Rolls,  an  appeal  was  presented  to  the  Lord 
Chancellor,  which  was  argued  before  his 
Lordship  on  the  8th,  10th,  and  16th  of 
November  1841 ;  and  on  the  31st  of  January 
1842,  his  Lordship  affirmed  the  judgment 
of  the  Master  of  the  Rolls. 


VICKERS  V.  OLIVER. 


K.  Bruce,  V.C. 
Jan.  22, 26,31.^ 

Assets — Statute  of  Limitations — Length  of 
Time, 

A  testator,  by  his  wiU,  dated  in  1818, 
charged  all  his  real  and  personal  property 
with,  or  devised  it  for,  the  payment  of  his 
debts,  and  died  soon  after.  In  1820,  A,  a 
simple  contract  creditor,  filed  a  creditors* 
bill  against  G,  W,  M,  the  devisee  in  trust 
of  the  testator,  S,  C,  M,  his  wife,  who  was  his 
heiress-at'law,  and  other  parties,  praying  an 
account  ofaU  the  freehold  estates  of  which  the 
testator  had  died  seised.  The  testator  had, 
in  fact,  died  intestate  as  to  Whiteacre,  but  it 
was  supposed  by  all  parties  that  it  had  been 
included  in  the  devise,  and  it  was  inserted 
as  such  by  G,  W,  M,  and  S.  C.  M,  in  the 
schedule  to  their  answer.  Witnesses  were 
examined,  and  publicatian  had  passed, 
when  S.  C,  M,  died.  The  bill  was  not 
revived  against  her  heir,  A  decree  was 
made,  directing  an  inquiry  as  to  all  the 
estates  of  which  the  testator  had  died  seised^ 
and  that  a  sufficient  part  should  be  sold.  In 
1840,  A,  filed  a  supplemental  bill  against  0, 
the  heir-at-law  of  S,  C,  M,  for  the  purpose 
of  having  Whiteacre  sold,  and  having  the 
purchase-money  applied  for  the  payment 
of  the  debU  of  the  testator  :—Held,  first, 
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thai  WhUeacre  had  been  properly  put  in 
UUgation  by  the  original  bill,  and  that  the 
Statute  of  Limitations  did  not  apply  ;  and 
secondly,  that  the  plaintiff,  though  not  ex- 
empted from  the  charge  of  delay,  was,  under 
the  circumstances,  f  particularly  stated  in  the 
report,)  not  barred  by  length  of  time. 

William  Cheney  Hart,  by  his  will,  dated 
in  1818,  after  devising  a  freehold  house  in 
Barker  Street,  Shiewsbnry,  to  a  person,  who 
died  in  his  lifetime,  ibr  her  life,  directed 
that  all  his  just  debts,  frmeral  expenses 
and  legacies,  should  be  payable  out  of  his 
estate,  real  and  personal,  and  devised  all 
his  property  and  estate  real  and  personal, 
whatsoever  and  wheresoever,  in  posses- 
sion, reversion,  or  remainder,  to  G.  W. 
Marsh,  his  heirs,  executors,  and  adminis- 
trators, upon  trust  to  raise,  by  sale  or 
mortgage  of  all  or  any  part  thereof,  a  suf- 
ficient sum  to  pay  all  such  debts  and  lega- 
cies, and  directed  that  the  said  G.  W.  Marsh 
should  pay  the  surplus  upon  the  trusts 
therein  mentioned,  with  an  ultimate  trust, 
on  the  contingencies  therein  mentioned,  for 
his  heir-at-law,  and  made  G.  W.  Marsh  the 
executor  of  his  will. 

The  testator  died  in  1818,  leaving  Sarah 
Cheney  Marsh,  the  wife  of  G.  W.  Marsh, 
his  heiress-at-law. 

In  1820,  the  plaintiff  Vickers,  a  simple 
contract  creditor  of  the  testator,  on  behalf 
of  himself  and  all  other  the  creditors  of  the 
testator,  filed  a  biU  against  G.  W.  Marsh 
and  his  wife,  and  the  parties  interested  in 
the  real  estate  of  the  testator  under  his  will, 
praying  the  usual  accounts  as  to  the  per- 
sonalty, and  that  an  account  might  be  tdcen 
of  all  the  freehold  estates  which  the  testator 
was  seised  of,  or  entitled  to  at  the  time  of 
his  death,  and  the  rent  due  in  respect  there- 
of^ and  that  the  said  testator's  said  freehold 
estates,  or  such  part  as  might  be  necessary, 
should  be  sold  for  the  payment  of  his  debts, 
and  that  proper  directions  might  be  given 
for  marshalling  the  assets  of  the  testator. 
The  bill  did  not  specifically  pray  any  sepa- 
rate account  of  the  devised  and  descended 
estates.  Between  the  date  of  the  testator's 
will  and  his  death,  he  had  suffered  a  reco- 
very of  the  house  in  Barker  Street,  and,  as 
he  had  not  republished  his  will,  he  had  died 
intestate  as  to  that  property.  It  was,  how- 
ever, taken  for  granted,  that  the  property 
New  Series,  XL— Chanc. 


had  passed  by  the  will.  Mr.  and  Mrs. 
Marsh  included  it,  in  the  schedule  to  their 
answer,  in  the  testator's  devised  estates; 
and  the  same  view  was  taken  by  the  plain- 
tiff. Upon  the  coming  in  of  the  answers,  a 
receiver  was  appointed  of  the  real  estate  of 
the  testator,  and  the  description  included,  or 
was  intended  to  include,  this  house.  It  did 
not  appear,  however,  that  he  had  ever  acted. 
Witnesses  were  examined,  and  publication 
passed.  In  this  state  of  the  suit,  and  in 
March  1822,  Mrs.  Marsh  died,  leaving,  as 
it  was  supposed,  Ann  Marsh,  who,  in  respect 
of  some  interest  in  the  real  estate,  was  one 
of  the  defendants  to  the  bill,  her  heiress-at- 
law  ;  and  it  was  not  thought  necessary  to  file 
a  bill  of  revivor. 

A  decree  was  obtained  in  1822,  by  which, 
among  other  things,  the  Master  was  directed 
to  inquire,  in  case  of  deficiency  of  personal 
estate,  what  real  estate  the  testator  died 
seised  of,  and  that  the  same  or  a  sufficient 
part  thereof  should  be  sold.  In  1828,  it 
was  discovered  that  Ann  Marsh  was  not 
the  heiress  of  Mrs.  Marsh,  but  that  the  de- 
fendant Oliver  was  such  heir ;  and  in  order 
to  avoid  making  Oliver  a  party,  by  agree- 
ment between  the  parties,  a  release  was 
given  by  Oliver  to  Marsh,  of  all  his  estate 
and  interest  under  the  will  of  the  testator, 
but  which  affected  nothing  but  what  might 
have  come  to  him  under  the  will.  In  1840, 
a  bill  was  filed  by  Vickers,  on  behalf  of 
himself  and  other  unsatisfied  creditors, 
against  Oliver  and  a  trustee  of  the  term 
i&ecting  the  house,  stating  the  above  facts, 
and  that  all  the  specialty  creditors  had  been 
paid  in  full,  while  the  simple  contract  credi- 
tors had  been  paid  only  in  part ;  and  praying 
that  that  suit  might  be  supplemental  to  the 
original  suit,  and  that  the  house  might  be 
sold,  and  the  assets  of  the  testator  marshalled, 
so  that  they  might  have  the  benefit  of  the 
purchase-money  of  this  estate  to  the  extent 
that  the  specialty  creditors  had  been  paid 
out  of  the  personalty.  To  this  bill  Oliver 
pleaded  the  Statute  of  Limitations. 

It  was  stated,  at  the  bar,  that  the  house 
was  at  the  time  of  filing  the  original  bill, 
and  had  been  for  many  years,  imoccupied, 
and  that  about  1837  Oliver,  for  the  first 
time,  applied  for  and  received  the  rents, 
and  that  he  was  then  in  the  receipt  thereof; 
but  no  explanation  was  given  as  to  the  time 
when  it  was  first  discovered  that  the  estate 
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had  not  passed  by  the  will,  or  why  the 
plaintiff  had  not  taken  steps  earlier.  This 
supplemental  cause  now  came  on  to  be  heard, 

Mr.  Russell  and  Mr,  Bigg,  for  the  plain- 
tiffs.— The  rule  established  by  Manning  v. 
Spooner  ( 1 ),  Milnes  v.  Slater  (2  ),  and  Barne^ 
well  V.  Lord  Cawdor  (3),  is,  that  where  a 
testator  has  made  a  specific  devise  of  real 
estate  for  the  payment  of  debts,  the  devised 
estates  must  be  applied  before  descended 
estates ;  but  when  he  has  merely  made  a 
charge  of  debts  on  his  real  estates,  the 
descended  estates  must  be  first  applied. 
Here  the  testator  had  merely  charged  his 
estates  with  the  payment  of  his  debts,  and 
the  descended  estates  ought  to  have  been 
applied  in  the  first  instance.  The  estate 
in  question  was  therefore  properly  in  litiga- 
tion at  the  time  of  filing  the  bill  and  the 
decree.  The  Court  will  direct  assets  to  be 
marshalled  whenever  the  justice  of  the  case 
requires  it — Gibbs  v.  Ougier  (4). 

Mr,  Simpkinson  and  Mr.  Eagle,  for  the 
defendant  Oliver,  argued,  that  the  estates 
had  been  specifically  devised  for  the  pay- 
ment of  debts,  and  ought  to  have  been  first 
applied ;  and  that,  if  the  descended  estates 
had  been  the  subject  of  the  original  suit, 
there  would  have  been  a  special  inquiry 
directed  by  the  decree  as  to  them.  The 
descended  estates  were  not  the  subject  of 
litigation  at  all  in  the  original  bill,  and  the 
Statute  of  Limitations,  pleaded  by  the  an- 
swer, therefore  barred  the  right  of  the 
plaintiff.  They  relied  also  on  the  length 
of  time  and  the  staleness  of  the  demand. 

Mr,  Oliver,  for  the  trustee  of  the  term. 

Mr,  Russell,  in  reply. 

Knight  Bruce,  V.C. — [after  stating  the 
facts  of  the  case]. — The  defence  set  up  by 
Oliver  is  the  Statute  of  Limitations,  and 
length  of  time.  There  are  two  questions  to 
be  considered:  first,  whether  the  Barker 
Street  estate  was  properly  made  the  subject 
of  litigation,  and  included  in  the  original 
bill;  and  secondly,  whether  the  rights  of 
the  plaintiff  are  barred  by  length  of  time. 
I  have  had  much  doubt  on  these  questions, 
but  I  think  the  claims  of  the  plaintiffs  ought 
to  be  allowed.     There  is,  to  use  an  expres- 

(1)  SVes.  114. 

(2)  8  Ibid.  295. 

(3)  3  Mad.  453. 

(4)  12VeB.  416. 


sion  of  Lord  Eldon,  great  penury  of  alle- 
gation in  the  original  bill ;  but  there  are 
interrogatories  directed,  and  the  prayer  ex- 
tends to  all  the  estates  of  which  the  testator 
died  seised.  Had  the  answer  stated  the 
situation  of  this  property,  the  plaintiff  might 
have  amended  the  bill ;  but  there  is  no  such 
statement  or  amendment;  and  all  parties 
relied  on  the  supposition,  that  the  testator 
was  seised  in  fee.  I  do  not  forget  that  Mrs. 
Marsh  was  a  feme  covert ;  but,  if  the  cause 
had  been  brought  to  a  hearing  in  her  life- 
time, and  had  the  true  state  of  the  title 
been  then  mentioned,  the  reference  to  the 
Master  would  have  contained  an  inquiry 
directed  to  that  point,  and,  upon  the  report 
shewing  the  state  of  this  property,  it  would 
have  been  competent  to  the  Court,  and 
consistent  with  the  justice  of  the  case,  to 
have  rendered  it  available  to  the  claims  of 
the  plaintiff  by  marshalling  assets.  The 
case  of  Gibbs  v.  Ougier,  though  not  precisely 
in  point,  is  very  much  to  the  purpose.  This 
property,  I  think,  was,  on  the  death  of  Mrs. 
Marsh,  in  litigation  at  the  suit  of  the  plain- 
tiff. The  long  time  between  Mrs.  Marsh's 
death  and  the  present  bill  is  not  satisfac- 
torily accounted  for,  and  the  plaintiff  is  not 
exempted  from  the  charge  of  delay ;  but  Hoi- 
lingshead's  case  (5),  and  other  cases  of  that 
class,  shew,  that  this  ground  is  not  sufficient 
to  warrant  the  dismissal  of  the  bill.  There 
was  an  order  for  a  receiver ;  and  though  it 
does  not  appear  that  it  was  ever  acted  on, 
it  is  sufiicient  that  it  has  never  been  dis- 
charged or  varied.  On  the  whole,  under  the 
circumstances  of  the  case,  I  cannot  hold  the 
plaintiff  precluded  from  the  usual  decree. 


c.    \ 

.  11. ; 


SALISBURY  V,  MORRICE. 


V 

Jan, 

Principal  and  Agent — Wilful  Default. 

Upon  a  bill  filed  against  the  executors  of 
a  land  steward  and  paid  agent,  it  wtis  held, 
that  his  estate  wa^  liable  to  make  good  such 
sums,  as,  but  for  his  wilful  neglect  and  ie- 
fault,  he  might  have  received. 

The  bill  stated,  that,  by  the  will  of  Francis 
Webb,  dated  the  1st  of  August  1812,  certain 

(5)  1  P.  Wms.  742. 


Digitized  by 


Google 


HILARY  TERM,  1842. 


115 


estates  were  vested  in  trustees  for  the  sole 
and  separate  use  of  the  plaintiff,  his  only 
child,  for  life,  and,  after  her  decease,  for  her 
children,  in  manner  therein  mentioned.  The 
plaintiff  was  appointed  the  residuary  legatee 
and  sole  executrix  of  the  will,  which  was 
duly  proved  by  her.  That  the  testator,  up 
to  his  death,  had  carried  on  the  business  of 
land-agent,  in  partnership  with  his  nephew, 
Richard  Webb,  since  deceased,  and  Richard 
Attwood  ;  that,  upon  the  death  of  the  tes- 
tator, the  said  Richard  Webb  undertook  to  act 
on  behalf  of  the  plaintiff,  as  the  executrix  of 
her  father,  and  to  be  her  agent  and  manager 
in  carrying  into  effect  the  trusts  of  the 
will ;  that  it  was  arranged  Richard  Attwood 
should  manage  a  part  of  her  estates,  which 
he  did  to  her  entire  satisfaction ;  that  Richard 
Webb  continued  to  act  as  such  agent  and 
receiver  for  the  plaintiff,  from  the  death  of 
the  testator  up  to  the  time  of  his  own  death, 
in  March  1837  ;  that  no  express  agreement 
was  made  between  the  plaintiff  and  Richard 
Webb,  as  to  the  amount  which  the  plaintiff 
was  to  allow  him  as  such  agent  and  receiver, 
but  it  was  understood  he  should  receive  the 
same  as  he  and  as  Francis  Webb  had  charged 
other  persons  for  whom  they  had  acted  as 
receivers,  which  was  Sd.  in  the  pound,  and 
the  plaintiff  was  willing  to  allow  a  reason- 
able sum  for  any  additional  trouble  the  said 
Richard  Webb  might  have  had  in  acting  as 
agent  for  her,  under  the  said  will ;  that 
Richard  Webb  received  for  the  plaintiff,  at 
various  times,  "many  large  sums,  and  that 
plaintiff,  from  time  to  time,  repeatedly  and 
earnestly  requested  Richard  Webb  to  fiimish 
her  with  his  account,  which,  however,  he 
neglected  to  do ;  that  he  died  in  March 
1837,  and,  by  his  will,  appointed  the  de- 
fendants, Walter  Morrice  and  David  Halket, 
his  executors ;  that  an  account  was  then 
furnished  to  the  plaintiff  by  Richard  Webb's 
executors,  by  which  a  sum  of  11,211Z.  ap- 
peared to  be  due  to  Richard  Webb's  estate 
from  the  plaintiff;  that  plaintiff,  from  those 
accounts,  and  otherwise,  had  discovered  that 
Richard  Webb  had  grossly  neglected  his 
duty  to  her  as  agent  and  receiver ;  that  he 
had  permitted  the  rents  to  run  greatly  and 
improperly  in  arrear,  and  large  losses  were 
incurred  thereby.  The  bill  then  set  out  a 
vast  number  of  instances  in  which  Richard 
Webb  had  allowed  the  rents  to  run  in  arrear 
with  numerous  tenants ;    and  though,  in 


some  cases,  he  had  distrained  upon  the 
tenants  after  an  arrear  of  several  years,  and 
had  obtained  a  small  portion  of  their  rents, 
yet,  in  most  cases,  the  arrears  were  totally 
lost  by  his  neglect ;  that  Richard  Webb,  but 
for  his  wilful  neglect  or  default,  might  have 
received  various  large  sums  of  money,  due 
to  the  testator's  estate  at  the  time  of  his 
death,  which  could  not  now  be  recovered  on 
account  of  the  lapse  of  time,  without  any 
demand  having  been  made ;  and  that  the 
various  sums  which  Richard  Webb  might, 
but  for  his  wilful  default,  have  received,  far 
exceeded  the  sum  which  his  executors  stated 
to  be  due  from  the  plaintiff. 

The  bill  prayed  that  an  accoimt  might  be 
taken  of  all  smns  of  money,  which,  from  the 
time  of  the  death  of  the  testator,  Francis 
Webb,  were  received  by  Richard  Webb  as 
the  agent  or  receiver  of  the  plaintiff,  as  exe- 
cutrix of  the  testator's  will  and  codicil,  and 
also  as  the  agent  or  manager  of  the  plaintiff 
in  carrying  the  trusts  of  the  said  will  and 
codicil  into  effect,  and  also  as  bailiff  or  agent 
of  the  plaintiff  as  tenant  for  life  of  the  estates 
comprised  in  the  said  will,  or  which,  with- 
out his  wilful  neglect  or  de&ult,  might  have 
been  received  by  him,  and  a  like  account  of 
all  sums  of  money  properly  paid  by  the  said 
Richard  Webb  for  the  use  of  the  plaintiff; 
and  that,  in  taking  the  said  accounts,  in- 
terest after  the  rate  of  &l,  per  cent,  might  be 
charged  upon  the  balances  from  time  to  time 
due  fi-om  him  or  his  estates,  with  half-yearly 
rests;  and  that,  under  the  circumstances, 
the  said  Richard  Webb  might  be  declared 
not  entitled  to  any  commission,  but  to  such 
sums  only  as  (if  any)  should  be  found  a 
reasonable  remuneration  for  the  time  actu- 
ally given  by  him  to  the  plaintiff's  affairs, 
and  that  the  estate  of  the  said  Richard  Webb 
might  be  decreed  liable  to  pay  to  the  plain- 
tiff what,  upon  taking  the  accounts,  should 
be  found  due  to  the  plaintiff. 

Mr,  Richards  and  Mr,  G.  Lake  Russell, 
for  the  plaintiff. 

Mr,  Stuart  and  Mr,  Stevens,  for  the  de- 
fendants. 

January  11. — ^The  Vice  Chancellor, 
after  having  taken  time  to  consider  his  judg- 
ment, said : — The  first  point  to  be  considered 
was,  in  what  respect  Mr.  Richard  Webb 
had  acted  as  the  agent  of  Mrs.  Salisbury, 
the  plaintiff.  He  considered  that,  according. 
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to  the  collected  statements  on  both  sides, 
Mr.  Webb  was  an  agent  for  Mrs.  Salisbury 
in  her  character  of  executrix  of  her  father's 
will,  and  also  as  agent  for  the  execution  of 
the  trusteeship  which  was  created  under  the 
will,  the  trustees  actually  being  Lord  Malms- 
bury  and  his  brother :  and  it  appeared  that, 
although  there  was  no  express  agreement, 
yet,  in  respect  of  the  agency  as  land  steward, 
it  was  understood  he  was  to  have  it  upon 
the  same  terms  as  Mr.  Webb  had  acted  for 
other  persons,  and  Mrs.  Salisbury  said  she 
was  quite  willing  to  allow  a  fair  compensa- 
tion for  the  trouble  Mr.  Webb  might  have 
had  as  agent.  It  would,  therefore,  be  proper 
to  direct  the  Master  to  inquire  what  was  a 
proper  compensation  for  the  trouble  that 
Mr.  Richard  Webb  had  in  his  character  of 
agent  of  Mrs.  Salisbury  as  executrix,  and  in 
respect  of  the  trusteeship  or  otherwise.  His 
Honour  then  continued :— ^The  next  ques- 
tion is,  how  the  decree  should  be  framed  in 
respect  of  the  contested  question,  whether 
there  was  wilful  defaidt  or  not.  With  respect 
to  that,  the  evidence  of  Castleman,  Beer 
and  Attwood,  and  the  exhibits  to  which 
they  refer,  conclusively  prove  that,  but  for 
the  wilful  default  of  Richard  Webb,  the  debt 
due  from  Lord  Anglesey  to  the  partnership 
of  Webb  &  Attwood  might  have  been  re- 
ceived by  Richard  Webb  for  the  benefit  of 
the  estate  of  Francis  Webb,  to  the  amount 
of  138/.  8s,  9d. ;  at  least  Castleman  made 
repeated  applications  for  the  bill,  and 
Attwood  repeatedly  reminded  Richard 
Webb  of  it,  but  he  did  nothing.  By  way 
of  excuse,  it  is  said,  that,  under  the  arti- 
cles of  the  29th  of  September  1809,  it 
was  Attwood's  duty  to  get  in  the  debt: 
so  it  was ;  but  it  was  also  the  duty  of 
Richard  Webb,  and  it  was,  therefore,  more 
incumbent  upon  him,  as  agent  for  the  exe- 
cutrix of  Francis  Webb,  to  take  care  that 
the  debt  should  be  paid.  It  is  further  said, 
that  Frauds  Webb's  estate  was  largely  in- 
debted to  Lord  Anglesey.  By  the  schedule 
annexed  to  the  deed  of  the  29th  of  October 
1 828,  it  appears  that  the  debt  was  not  due  to 
Lord  Anglesey,  but  to  trustees  for  purchase- 
money.  By  the  codicil  to  Francis  Webb's 
will,  it  seems  it  was  due  to  Lord  Anglesey  and 
his  trustees.  But  to  whomever  it  was  due, 
it  was  wholly  paid  off  on  the  6th  of  Jiuie 
1817 ;  yet,  for  nearly  twenty  years  after  that 
time,  Richard  Webb  took  no  notice  of  the 


debt  due  to  the  partnership :  in  that  respect, 
therefore,  a  case  of  wilfrd  default  is  clearly 
established.  Pattison's  evidence,  and  the 
entries  in  the  ledger  of  Webb  &  Attwood, 
also  make  out  a  wilfril  default  on  the  part 
of  Richard  Webb.  He  might  have  received 
the  balance  of  122/.  12s.  7(/.,  if  he  had  only 
asked  for  it.  The  evidence  of  Davis  himself, 
and  of  Attwood,  in  the  strongest  manner 
prove  a  wilful  de&ult  on  the  part  of  Richard 
Webb,  for  Davis  was  both  willing  and  able 
to  pay  his  rent,  and  it  was  in  airear  from 
time  to  time  only  because  he  was  not  asked 
to  pay  it.  Of  many  other  alleged  in- 
stances of  wilful  default,  I  say  no  more  than 
that  they  must  be  considered  by  the  Master. 
I  entirely  accede  to  what  was  said  by  Mr. 
Stuart,  that  it  cannot  be  the  duty  of  an 
agent  or  steward,  as  soon  as  rent  is  in  arrear, 
to  distrain:  landlords,  who  live  by  their 
tenants,  must  let  their  tenants  live  by  them. 
The  landlord's  power  must  be  used  with 
discretion  and  forbearance,  even  out  of  due 
regard  to  his  own  interest;  at  the  same  time 
it  is  possible  that  too  much  indulgence  may 
be  shewn,  which  may  induce  a  tenant  to 
continue  in  a  bad  course,  which  will  be 
ruinous  to  himself  and  prejudicial  to  the 
landlord ;  and  it  may  happen  that,  without 
exercising  any  discretion,  a  steward  may  be 
negligent.  Upon  the  whole,  I  am  of  opinion, 
that,  in  taking  the  account,  Richard  Webb's 
estate  should  be  charged  with  what  he  might 
have  received  but  for  wilful  defeiult.  It  is 
not  necessary  to  give  any  direction  as  to  not 
disturbing  any  settled  account,  for  I  cannot 
consider  the  schedule  to  the  deed  of  the 
29th  of  October  1828,  as  an  account  settled 
between  Richard  Webb  and  Mrs.  Salisbury, 
and  it  is  not  pretended  that  there  was  any 
other  settled  account.  I  cannot  at  present 
give  any  direction  as  to  the  disputed  items 
arising  out  of  the  agency  to  Lord  Plymouth. 
It  is  not  the  province  of  the  Court,  at  the 
hearing,  in  a  case  constituted  like  the  pre- 
sent, to  decide  whether  specific  items  shall 
be  introduced  into  the  account  or  not.  What 
I  propose  is,  to  decree  that  an  account  be 
taken  of  all  sums  of  money  which  from  the 
time  of  the  death  of  the  testator  were  received 
by  Richard  Webb,  as  the  agent  or  receiver 
of  the  plaintiff  as  executrix  of  the  will  of 
the  testator,  and  also  as  her  agent  or  man- 
ager in  carrying  the  trusts  of  the  said  will 
into  effect,  and  also  as  her  bailiff  or  agent  as 
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tenant  for  life  of  the  estates  under  the  said 
will,  and  which,  without  his  wilful  neglect 
or  de&ult,  might  have  heen  received  hy  him ; 
and  a  like  account  of  all  siuns  properly  paid 
hy  Richard  Webh  and  Richard  Attwood,  to 
or  for  the  use  of  the  plaintiff,  in  her  own 
right  as  tenant  for  life,  or  properly  paid 
Richard  Webb  in  respect  of  her  executor- 
ship, or  in  respect  of  the  trusts  of  the  said 
will ;  and  that  an  account  be  taken  of  what 
is  due  and  owing  to  the  estate  of  Richard 
Webb,  in  respect  of  the  aUowance  or  com- 
mission of  Sd,  in  the  pound.  I  observe  that 
the  prayer  of  the  bill  is  constructed  in  this 
manner,  to  charge  the  agent  at  once  with 
what  he  might  have  received  but  for  his 
wilful  de£Eiult,  and  also  to  disallow  him  the 
commission  which  was  due  to  him  as  an 
agent :  there  is  certainly  an  inconsistency  in 
that,  because,  as  a  voluntary  agent,  he  could 
only  be  charged  with  what  he  might  have 
received,  he  being  not  a  trustee  or  executor ; 
but  his  liability  to  be  chaiged  in  respect  of 
what  he  might  have  received  but  for  his 
wilful  default,  arises  in  respect  of  his  being 
the  paid  agent,  and  therefore  bound  to  per- 
form the  duty ;  therefore  I  cannot  say  he 
should  be  charged  with  ynlfal  default,  and 
yet  deprive  him  of  his  salary,  which  alone 
constituted  him  an  agent  responsible  for 
wilfiQ  de&ult.  And  let  the  Master  ascertain 
what  compensation  ought  to  be  allowed  to 
the  estate  of  Richard  Webb  for  his  services 
in  acting  as  the  agent  of  the  plaintiff  in  her 
character  of  executrix  of  the  will  of  Francis 
Webb,  and  as  her  agent  in  carrying  the  trusts 
thereof  into  execution,  or  otherwise ;  and  let 
Monice  and  Halket  have  credit  in  account 
for  such  compensation  and  commission  ac- 
cordingly. It  is  asked,  by  the  prayer,  that 
I  should  direct  the  account  to  be  taken,  with 
half-yearly  rests,  and  charge  interest.  It 
appears  to  me,  that  it  is  quite  impossible  to 
make  a  decree,  in  the  first  instance,  in  that 
form. 


} 


CROCKETT  V,  CROCKETT. 


M.R. 
Jan.  14. 

Practice. — Advancement  of  Cause — Short 
Cause, 

The  Court  toill  not  order  a  cause  to  he 
advanced  for  hearing,  unless  it  he  certified 
to  he  a  short  cause^  although  one  of  the  par^ 


ties,  an  infant,  and  interested  in  the  funds  in 
court  in  the  cause,  is  ahout  to  sail  immediately 
for  India,  and  is  desirous  of  having  an  outfit 
provided  out  of  those  funds. 

Mr,  Pemherton  applied  to  have  a  cause 
advanced,  and  heard  as  a  short  cause.  The 
question  to  be  decided  by  the  Court,  arose 
out  of  a  deed  executed  by  a  person,  which 
appeared  to  be  inconsistent  with  certain 
provisions  contained  in  the  will  of  the  same 
person.  Counsel  could  not  undertake  to 
certify  the  cause  as  proper  to  be  heard  as  a 
short  cause ;  and  the  ground  of  the  applica- 
tion was  the  circumstance  of  one  of  the 
children  of  the  testator,  (for  the  administra- 
tion of  whose  estates  the  suit  was  instituted,) 
being  about  immediately  to  sail  for  India, 
and  requiring  an  outfit  for  that  purpose,  out 
of  the  fimds  in  court  in  the  cause. 

His  Lordship  expressed  his  regret,  that 
he  coidd  not  comply  with  the  application, 
inasmuch  as  by  granting  it,  he  must  neces- 
sarily postpone  die  hearing  of  other  causes, 
to  the  hearing  whereof,  the  parties  interested 
had  been  anxiously  looking  forward  for 
some  time  past,  trusting  that  no  unjust  post- 
ponement would  occur. 


} 


TATHAM  V,  WILLIAMS. 


WiGRAM,  V.C 

Jan.  20. 

Appearance — 8/^  Order  of  August  1841 
— Affidavit — Evidence  of  no  Appearance, 

Application  to  enter  an  appearance  for  the 
defendants,  under  the  Sth  of  the  Orders  of 
August  1841,  granted,  upon  an  affidavit  that 
inquiries  as  to  the  fact  had  heen  made  of  the 
clerk  in  court  of  the  plaintiffs,  and  that  the 
deponent  had  heen  informed  hy  him,  and  he- 
lieved  it  to  he  true,  that  no  appearance  had 
heen  entered. 

It  is  the  precctice  of  the  court  to  require 
that  the  affidavit  of  the  service  of  the  subpoena 
should  go  to  the  fact  of  the  memorandum 
required  hy  the  l4thofthe  New  Orders,  heing 
at  the  foot  of  such  suhpoena, 

A  motion  was  made  under  the  Sth  of  the 
Orders  of  August  1841,  for  leave  to  enter  an 
appearance  for  the  defendants,  M.  A.  B,  and 
G.  B.  Two  affidavits  were  made  in  support 
of  the  motion :  first,  the  affidavit  of  L.  W,  of 
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L,  that  he  did,  on  the  13th  of  December  last, 
personally  serve  the  defendants,  M.  A.  B. 
and  G.  £,  with  a  subpoena  issuing  out  of, 
&€.,  by  delivering  and  leaving  with  the  said 
two  defendants,  respectively,  true  copies  of 
the  said  subpoena,  and  of  ike  indorsement 
thereon,  &c. ;  secondly,  the  affidavit  of  X, 
(of  London,)  who  deposed  that  he  did,  on 
the  12th  of  January  instant,  inquire  of  the 
clerk  or  agent  of  Mr.  Smith,  who  acted  as 
clerk  in  court  for  the  above-named  plaintiffs 
in  this  cause,  whether  the  above-named  de- 
fendants, M.  A,  B,  and  G.  B,  or  either  of 
them,  had  caused  an  appearance  or  appear- 
ances to  be  entered  to  the  original  and  sup- 
plemental bill,  &c.  of  the  above-named  plain- 
tiffs, or  to  either  of  them;  and  that  the 
deponent  was  then  informed  by  the  said 
clerk  or  agent  of  the  said  Mr.  Smith,  that  the 
said  defendants,  M.  A.  B.  and  G.  B,  had 
not,  nor  had  either  of  them,  entered  any 
appearance  to  either  of  the  said  bills,  as  he 
verily  believed ;  and  that  the  deponent  verily 
believed  that  neither  the  said  defendant 
M.  A.  B,  nor  the  said  G.  B,  had  appeared 
to  the  said  original  and  supplemental  bill,  &c. 
of  the  said  plaintiffs. 

Mr,  Koe,  for  the  motion,  stated,  that  there 
was  some  difficulty  in  obtaining  the  certifi- 
cate of  the  clerk  in  court ;  that  the  defendants 
had  not  appeared,  and,  consequently,  an 
affidavit  of  that  fact  had  been  filed. 

WiGRAM,  V.C. — My  own  impression  was, 
that  it  was  not  necessary  that  the  affidavit  of 
service  should  go  to  the  fact  of  the  memo- 
randum being  at  the  foot  of  the  subpoena,  as 
it  must  be  held  to  be  part  of  the  subpoena. 
It  appears,  however,  to  be  the  usual  practice 
to  require  it. 

Order  made. 


M.R.      \      , 
Jan.  13,22.1      I^rei^KV^. 

Trustee— Statute  1  WiU.  4.  c.  60.— 
Petition —  Construction, 

Under  the  \Oth  and  Wtk  sections  of  the 
act  1  Will,  4.  c.  60,  the  intended  new  trus- 
tee is  the  proper  person  to  make  the  request 
in  writing,  therein  required  to  he  made,  to  the 
surviving  or  continuing  trustees  or  trustee, 
and  also  to  present  the  petition  to  the  Court, 
for  its  order,  in  case  of  the  refusal  or  neglect 


of  the  surviving  or  continuing  trustees,  to 
make  the  necessary  transfer. 

The  petition  to  be  presented  under  the 
said  act,  should  be  entitled  in  the  matter  of 
the  intended  new  trustee  (naming  him  J,  and 
also  in  the  matter  of  the  particular  trust  and 
act  of  parliament  1  fVill,  4.  c,  60. 

This  was  the  petition  of  Greorge  Law, 
praying  that  some  person  might  be  appointed 
in  the  place  of  Joseph  Price  and  Thomas 
Price,  to  transfer  certain  sums  of  stock  from 
the  names  of  Joseph  Price,  John  Battelle 
Bowman,  and  Thomas  Price,  into  the  names 
of  the  said  Joseph  Price,  Thomas  Price,  and 
the  petitioner. 

On  the  marriage  of  Francis  Law  with 
Eliza  Evans,  in  1824,  several  sums  of  stock 
were,  by  virtue  of  a  settlement,  executed 
on  that  occasion,  transferred,  upon  certain 
trusts  therein  contained,  into  the  names  of 
Joseph  Price,  Joseph  Brasbridge,  and  John 
Battelle  Bowman ;  and  in  the  settlement, 
a  power  was  given  to  Francis  Law,  in  the 
event  of  any  of  those  trustees,  or  any  future 
trustee,  dying,  or  being  unwilling  to  act  in 
the  execution  of  the  trusts  of  the  settlement, 
to  nominate  a  fit  person  to  supply  the  place 
of  the  trustee  so  dying  or  being  unwilling 
to  act,  and  after  such  appointment,  the  trust 
stocks  were  to  be  assigned,  so  as  to  vest  in 
such  new  trustee  jointly  with  the  surviving 
or  continuing  trustees  or  trustee. 

On  the  death  of  Joseph  Brasbridge,  the 
trust  funds  were  transferred  into  the  names 
of,  and  became  vested  in  Joseph  Price,  John 
Battelle  Bowman,  and  Thomas  Price. 

John  Battelle  Bowman,  the  acting  trustee, 
died  in  the  early  part  of  the  year  1839. 
Francis  Law,  by  virtue  of  the  power  given 
him  by  the  settlement,  became  desirous  that 
the  petitioner  should  be  appointed  a  trustee 
of  the  trust  funds,  in  the  place  of  J.  B.  Bow- 
man, deceased ;  and  the  petitioner  in  No- 
vember 1839,  wrote  to  Joseph  Price,  stating 
the  wishes  of  Francis  Law,  and  apprising 
him  that  a  deed  and  power  of  attorney  were 
in  progress  of  being  framed,  to  carry  such 
wishes  into  effect, 

A  communication  took  place  between  the 
respective  solicitors  of  Francis  Law  and  of 
Messrs.  Joseph  and  Thomas  Price,  relative 
to  the  requisite  transfer  of  the  trust  funds 
jointly  into  their  names  and  the  name  of 
the  petitioner;  and   much  correspondence 
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ensued  between  the  petitioner  and  Messrs. 
Price,  the  result  of  which  was,  that  the  latter 
refused  to  make  the  requisite  transfer  of  the 
trust  funds.  The  last  letter  written  by  the 
petitioner  to  the  Messrs.  Price,  and  dated 
the  25th  of  January  1841,  (being  more  than 
thirty-one  days  before  the  petition  was  pre- 
sented,) called  their  attention  specifically 
to  the  provisions  of  the  statute  1  Will.  4. 
c.  60,  and  requested  their  compliance  there- 
with,*but  no  answer  was  returned  to  that 
letter.  The  accounts  of  the  deceased  trustee 
Bowman  were  submitted  to  Messrs.  Price's 
inspection,  by  the  petitioner,  but  in  some  in- 
stances required  explanation,  which  the  re- 
spondents insisted  was  not  afforded  to  them. 
The  petition  did  not  pray  payment  of  the 
costs  of  the  petition  by  Uie  Messrs.  Price,  and 
was  intituleid  "  In  the  matter  of  Law"  only. 

By  the  settlement,  the  dividends  and  in- 
terest of  the  trust  ^nds  were  directed  to 
be  accumidated  until  the  issue  of  the  mar- 
riage should  attain  twenty-one.  The  only 
issue  living  (his  mother  having  died  many 
years  back,)  was  an  infant,  Francis  Lawf 
who  was  entitled  to  maintenance  out  of  the 
dividends  of  the  trust  funds. 

Two  objections  were  taken  to  the  petition : 
first,  that  the  petition  was  improperly  in- 
tituled ;  and  secondly,  that  the  party  who 
ought  to  apply  for  a  transfer  of  the  funds, 
by  the  surviving  trustees,  under  the  act  1 
Will.  4.  c.  60,  was  the  party  beneficially 
interested  in  the  trust  funds. 

Mr.  Tinney  and  Mr,  G.  S.  Law,  for  the 
petition,  contended,  that  it  was  not  ab- 
solutely necessary  that  the  petition  should 
have  any  title  or  heading  whatever  prefixed 
to  it ;  that  it  was  sufficient  to  refer  to  the 
subject-matter  of  the  petition ;  that  the  case 
before  the  Court  was  similar  to  applications 
made  to  the  Court  for  liberty  to  make  in- 
vestments in  Irish  securities,  under  the  act 
recently  passed  for  that  purpose,  in  which 
cases  ihe  officers  of  the  court,  in  drawing 
up  the  orders,  had  struck  out  of  the  petition 
the  title  of  the  act  of  parliament ;  that  taking 
the  10th  and  11th  sections  of  the  act  1  Will. 
4.  c.  60,  and  considering  them  together, 
there  could  be  no  doubt  the  intended  new 
trustee  was  the  proper  party  to  present  the 
petition,  and  that  the  re^isal  of  the  Messrs. 
Price  to  comply  with  the  petitioner's  appli- 
cation and  request,  was  on  their  part  unrea- 
sonable. 


Mr.  Pembertonj  for  the  Messrs.  Price, 
contended,  that  the  Court  had  no  jurisdiction 
under  the  act  in  question,  on  itte  petition 
before  the  Court;  inasmuch  as  according 
to  the  1 0th  section  of  the  act,  the  request 
ought  to  have  been  made  by  the  person 
beneficially  interested  in  the  trust  funds, 
and  not  by  the  intended  new  trustee,  the 
words  of  that  section  being,  **  if  any  such 
trustee  or  executor,  or  other  person,  shall 
neglect  or  refuse  to  transfer  such  stock 
to  the  person  entitled^**  the  person  pre- 
viously mentioned  in  tlfe  section  being  the 
person  **beneficiaUy  entitled;'*  that  two 
acts  were  necessary  to  be  done  in  cases  of 
this  nature :  first,  the  person  beneficially 
entitled,  was  to  make  the  reqtiest  in  writing 
for  the  transfer  by  the  surviving  trustees, 
and  in  case  of  the  trustees'  refusal  or  neglect 
to  comply  with  such  request,  then  either 
the  intended  new  trustee,  or  the  person 
beneficially  entitled,  might  apply  to  the 
Court  for  an  order  directing  such  transfer ; 
that  the  present  petition  was  not  properly 
intituled,  for  the  title  was  merely,  "  In  the 
matter  of  Law,"  and  not  in  the  matter  of 
the  particular  trust  or  stocks ;  that  the  per- 
son named  Law,  at  the  head  of  the  petition 
before  the  Court,  might  be  an  in&nt,  or  a 
bankrupt,  or  a  trustee  ;  that  in  the  event  of 
an  indictment  for  peijury,  in  respect  of  an 
affidavit  made  on  the  petition,  no  conviction 
could  ensue,  inasmuch  as  the  Court  had 
only  jurisdiction  in  the  case  under  the  act 
1  Will.  4.  c.  60. 

The  Master  of  the  Rolls,  after  stating 
the  facts,  proceeded  as  follows : — The  title  of 
the  petition  is  simply  "  In  the  matter  of  Law," 
and  the  petition  is  not  headed,  in  the  matter 
of  the  act  1  Will.  4.  c.  60,  or  in  the  matter 
of  the  particular  trust;  and  I  cannot  say  the 
Court  has  not  jurisdiction  under  the  present 
title.  But  it  is  inconvenient  to  have  petitions 
of  this  nature  so  intituled ;  and  there  being 
no  suit  pending,  nor  anything  else  to  give 
the  Court  jurisdiction,  except  the  act  of 
parliament,  1  Will.  4.  c.  60,  the  petition 
must  be  amended,  as  regards  its  title,  and  it 
should  be  intituled  in  Uie  matter  of  the  act 
of  parliament,  and  also  in  the  matter  of  the 
trust.  It  is  objected,  that  the  request  to 
the  respondents  was  not  made  by  the  person 
btneficiaUy  entitled;  but  I  think,  on  refer- 
ence to  the  act,  that  there  has  been  a  suffi- 
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dent  refusal  on  the  part  of  the  respondents, 
and  that  such  re^sal  to  the  intended  new 
trustee,  brings  the  case  within  the  act.  It 
is  then  said,  the  refusal  was  not  a  reasonable 
refusal  on  the  part  of  the  respondents ;  but 
it  seems  that  the  deceased  trustee,  Mr. 
Bowman,  was  the  acting  trustee,  and  in- 
vested the  dividends  accruing  due  from 
time  to  time  in  the  names  of  the  three 
trustees,  during  his  lifetime;  and  when 
trustees,  as  in  the  present  case,  possess 
a  partial  knowledge  only  of  the  parti- 
cular trusts  in  whkh  they  are  concerned, 
or  of  the  transactions  that  have  taken  place 
relative  thereto,  they  have  a  right  to  seek 
fiill  and  satisfactory  information  touching 
the  same,  before  they  are  required  to  join  in 
doing  an  act  like  that  prayed  for  by  this 
petition.  On  the  whole,  I  think  I  ought  to 
grant  the  order  sought  by  the  petition,  but 
I  am  not  satisfied  that  the  respondents  were 
not  entitied  to  a  littie  more  attention  and 
explanation  from  the  other  side,  than  they 
received.  The  petitioner  is,  in  strictness, 
entitied  to  the  order  sought,  without  making 
any  amendment  in  the  titie  to  his  petition, 
but  I  think  such  amendment  advisable. 

The  petition  was  afterwards  amended,  by 
intituling  it,  '*  In  the  matter  of  the  settiement 
made  on  the  marriage  of  Francis  Law  and 
Eliza  Evans,  and  in  the  matter  of  an  act 
of  parliament  passed  in  the  first  year  of  the 
reign  of  his  late  Majesty  King  William  the 
Fourth,  intituled,  '  An  act  for  amending  the 
law  respecting  the  conveyances  and  trans- 
fers of  estates  and  Ainds  vested  in  trustees 
and  mortgagees,  and  for  enabling  courts  of 
equity  to  give  effect  to  their  decrees  and 
orders  in  certain  cases.*  *' 

[See  In  re  King^  9  Law  J.  Rep.  (n.s.) 
Chanc.  257.] 


} 


BARKER  r.  WALLIS. 


K.  Bruce,  V.C. 
Feb.  10. 

Fund  in  Court — Person  of  Weak  Intellect, 

A  fund  in  court  belonging  to  a  person  of 
weak  inteUecty  ordered,  by  consent,  to  be 
carried  over  to  his  separate  account ;  the  di- 
vidends to  be  paid  to  him  until  further  order, 
with  liberty  for  him  to  apply. 

The  plaintiff  in  this  case,  who  appeared  to 
be  a  person  of  weak  intellect,  had  trans- 


ferred a  sum  standing  in  his  name  in  the 
funds,  into  the  joint  names  of  himself  and  the 
defendant.  The  object  of  the  suit  was  to 
procure  a  re-transfer  of  this  sum  into  the 
plaintiff's  name,  and  he  was  held  to  be  en- 
titied to  that  relief. 

The  Vice  Chancellor  observed,  that  it 
would  be  very  desirable  that  the  property 
pf  the  plaintiff  should  be  taken  care  of  for 
him.  This  might  in  some  degree  be  effected, 
if  an  order  was  made,  that  the  Amd,  instead 
of  being  transferred  into  his  name,  should 
remain  in  court,  and  be  carried  over  to  his 
separate  account,  and  the  dividends  be 
paid  to  him  until  further  order,  with  liberty 
for  him  to  apply.  The  consequence  would 
be,  that  the  ftmd  could  not  be  got  out  of 
court  without  the  intervention  of  a  solicitor, 
and  he  would  hold  that  solicitor  responsible 
for  any  .undue  and  improper  dealing  with  it. 
Such  a  decreee,  however,  could  only  be  made 
with  the  consent  of  the  plaintiff.  The  soli- 
citors of  the  plaintiff  not  objecting,  the  decree 
was  made  accordingly. 

Mr.  Lovat,  for  the  plaintiff. 
Mr,  Montagu,  for  the  defendant. 


K.  Bruce,  V.C, 
Feb.  14. 


} 


MORRICE  V,  LAN6HAM. 


This  case  is  reported  in  10  Law  J,  Rep, 
(n.s.)  Chanc.  38. 

A  case  was  submitted  for  the  opinion  of 
the  Court  of  Exchequer,  for  the  purpose  of 
determining  whether  Herbert  Langham  or 
Langham  Christie  was  entitied  to  the  rents 
of  the  estates,  until  the  death,  or  the  birth  of 
issue,  of  Sir  James  Langham.  The  Court  of 
Exchequer,  upon  the  case  submitted  to  them, 
returned  a  certificate  to  the  effect,  that 
Langham  Christie  was  entitied.  KhQ  argu* 
ments  and  judgments  are  reported  in  8  Mee„ 
^  Wels,  194;  s.  c.  10  Law  J.  Rep.  (n.s.) 
Exch.  289. 

The  cause  now  came  on  upon  this  cer- 
tificate, and  Mr.  RomiUy,  for  Herbert 
Langham,  consenting,  a  decree  was  taken 
confirming  the  certificate,  and  declaring  in 
conformity  to  it. 
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} 


8AMPAY0  P.  GOULD. 


v.c. 

Jan.  14. 

Marriage  Articles — Customary  Clauses 
— Investment  on  Real  Securities — Appoint- 
ment of  New  Trustees. 

Upon  exceptions  to  the  Master'' s  report^ 
approving  of  a  proper  settlement  according 
to  the  law  of  England,  with  all  customary 
clauses,  having  regard  to  certain  articles  en- 
tered into  in  Portugal, — It  was  held,  that 
the  Master  was  right  in  inserting  a  power 
for  the  appointment  of  new  trustees,  and  a 
power  to  invest  in  real  securities,  although 
such  powers  were  not  alluded  to  in  the  origin 
nal  articles,  and  although  the  articles  ex- 
pressly provided  for  the  investment  of  the 
money  in  English  and  French  Junds, 

This  bill  was  filed  for  the  purpose  of  hav- 
ing a  marriage  settlement  executed  in  pur- 
suance of  articles  made  in  the  month  of 
November  1825,  previously  to  the  marriage 
of  Osborne  Henry  Sampayo  and  Christina 
his  wife,  wliile  residing  at  Lisbon,  in  Por- 
tugal, both  of  them  being  British  subjects. 
The  articles  declared,  that  the  stipulations 
respecting  the  property,  which  consisted  of 
money  in  the  English  funds,  and  money 
invested  in  trade,  should  be  regulated,  made 
binding,  and  carried  into  Aill  and  complete 
effect  under  the  laws  of  England.  Certain 
persons  were  appointed  trustees  and  attor- 
nies,  who  were  to  invest  the  money  forth- 
with in  the  English  and  French  funds,  and 
pay  the  interest  to  the  husband  and  wife,  in 
manner  therein  mentioned. 

By  the  decree  in  the  cause,  dated  the  Idth 
of  November  1840,  it  was  referred  to  the 
Master  to  settle  and  approve  of  a  proper 
settlement  of  the  trust  ^nds,  according  to 
the  law  of  England,  with  all  usual  and  cus- 
tomary clauses  and  powers,  having  regard 
to  the  provisions  of  the  contract  of  marriage 
in  the  bill  mentioned,  and  the  Master  to 
appoint  three  proper  persons  trustees,  in  the 
room  of  the  two  trustees  of  the  settlement, 
since  deceased,  and  of  the  third  trustee,  who 
desired  to  retire  from  the  trusts.  In  pur- 
suance of  this  decree,  the  Master  appointed 
three  persons  to  be  trustees,  and  approved 
of  a  proper  settlement. 

To  this  report,  exceptions  were  taken, 
first,  that  the  Master  had,  in  the  draft  of  the 
settlement,  inserted  a  proviso  or  power, 
New  Series,  XL— Chanc. 


enabling  the  trustees  or  trustee  of  the  settle* 
ment,  for  the  time  being,  from  time  to  time 
to  invest  the  said  trust  funds  and  property, 
or  any  part  thereof,  upon  real  securities  in 
Great  Britain  or  Ireland,  at  interest,  by  way 
of  mortgage ;  and  secondly,  that  the  settle- 
ment contained  a  power  for  the  appointment 
of  new  trustees. 

Mr.  Richards  and  Mr.  R.  Palmer,  in 
support  of  the  exceptions,  contended,  that 
the  Master  had  no  power  under  the  decree 
to  insert  in  the  settlement  any  clauses  not 
nv^arranted  by  the  marriage  articles,  which 
contained  an  express  direction,  that  the 
money  was  to  be  laid  out  and  be  continued 
in.  English  and  French  ftmds — Bayley  v. 
Mansell{l). 

Mr.  Bethell  and  Mr.  Addis,  in  support 
of  the  report,  contended,  that  the  clauses 
inserted  by  the  Master  were  usual  and  cus- 
tomary, according  to  the  law  of  England, 
and  therefore  ought  to  be  inserted  in  the 
setdement. 

HUl  V.  Hill,  6  Sim.  186. 
Lindow  v.  Fleetwood,  ibid.  152. 

The  Vice  Chancellor. — In  my  opinion, 
the  only  question  is,  what  is  to  be  considered 
the  true  construction  of  the  decree,  for  the 
Court  is  boimd  by  that,  until  reversed.  All 
usual  and  customary  clauses  are  to  be  in- 
serted, having  regard  to  the  provisions  of 
the  contract  of  marriage.  There  can  be 
no  doubt,  but  that  these  clauses,  which  the 
Master  has  inserted,  are  usual  and  customary 
in  English  marriage  settlements :  then,  is 
there  anything  in  the  contract  to  exclude 
them  ?  As  to  the  clause  authorizing  the 
funds  to  be  laid  out  in  securities  in  England 
and  Wales,  it  is  certainly  true,  that  Eng- 
lish and  French  funds  only  are  pointed  out 
for  the  trustees  to  invest  the  money  upon, 
but  I  think  it  evident  the  parties  never 
could  have  intended  to  exclude  the  usual 
clause,  which  is  always  found  to  be  of  the 
greatest  convenience ;  and  then  as  to  the 
clause  for  the  appointment  of  new  trustees, 
the  power  is,  in  fact,  exercised  by  the  ap- 
pointment now  made  by  the  Court  of  new 
trustees,  in  the  place  of  those  originally 
appointed,  and  I  can  see  no  reason  why 
that  clause  should  not  be  inserted. 

Exceptions  overruled. 

(1)  4  Madd.  226. 
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BROOKS  V,  PURTON. 


K.  Bruce, 
Jan.  31 

Practice.' — Amendment — Common  Injunc- 
tion. 

The  act  of  amending  a  hiU  does  not  ipso 
facto  dissolve  a  common  injunction,  which  has 
not  been  expressly  saved  by  the  Courts  but  it 
may  furnish  good  ground  for  the  defendant  to 
move  to  dissolve  it. 

In  an  action  by  B.  against  A,  A.  paid  a 
sum  of  money  into  a  court  of  law,  and  B, 
obtained  a  verdict  for  that  sum.  A,  then  ob" 
tained  the  common  injunction  against  B,  B, 
obtained  from  the  court  of  law  a  rule  nisi /or 
the  payment  of  this  sum  to  him  : — Held,  that 
this  was  a  breach  of  the  injunction  by  B. 

In  February  1841,  the  defendant  Purton 
commenced  an  action  in  the  Queen's  Bench, 
against  the  plaintiff  Brooks,  in  respect  of  a 
sum  of  2251.  Brooks  paid  the  sum  into 
court.  In  May  1841,  Brooks  filed  a  bill 
against  Purton,  praying  for  an  account  in 
respect  of  the  said  sum,  and  for  an  injunc- 
tion. This  bill  was  three  times  amended. 
In  July,  Purton  obtained  a  verdict,  and 
shortly  afterwards  Brooks  obtained  the  com- 
mon injunction  against  him.  In  August, 
Purton  put  in  his  answer.  In  November, 
Brooks  obtained  an  order  as  of  course  to 
amend  his  bill  a  fourth  time,  witbout  preju- 
dice to  the  injunction,  and  the  bill  was 
amended  accordingly.  In  December,  this 
•  order  was  discharged  by  the  Master  of  the 
Rolls  for  irregularity.  (See  ante,  p.  73.) 
A  few  days  afterwards,  the  plaintiff  obtained 
from  Vice  Chancellor  Knight  Bruce,  an 
order  to  amend  his  bill,  with  a  direction, 
that  the  amendments  already  made  should 
be  considered  as  new  amendments  made 
under  that  order.  The  plaintiff  acted  upon 
this  order.  No  steps  were  taken  by  the 
defendant  with  reference  to  the  injunction. 
In  January  1842,  Purton  obtained  against 
Brooks,  on  application  to  the  Court  of  Queen's 
Bench,  a  nde  to  shew  cause  why  tbe  said 
sum  of  225/.,  which  had  been  paid  into  the 
Court  of  Queen's  Bench,  should  not  be  paid 
out  to  him. 

The  plaintiff  Brooks  now  moved  that 
Purton  should  stand  committed  for  a  breach 
of  the  injunction. 

The  questions  on  this  motion  were,  first, 
was  the  injunction  in  existence  at  the  time 


Purton  obtained  the  rule,  or  had  it  been 
lost  by  the  plaintiff  acting  imder  the  order 
of  Vice  Chancellor  Knight  Bruce?  Secondly, 
supposing  the  injunction  to  exist,  was  the 
rulp  obtained  by  Purton  a  breach  of  the 
injunction  ? 

Mr,  C,  P,  Cooper  and  Mr,  RomiUy,  for 
the  motion,  cited  on  the  first  question,  Fer- 
rand  v.  Hamer{l) ;    and  on  the  second, 

BuUen  v.  Ovey,  16  Ves.  141. 

Mills  V.  Cobby,  1  Mer.  3. 

Franklyn  v.  Thomas,  3  Mer.  225. 

Mr.  Russell  and  Mr.  Chandless,  as  to 
the  first  question,  contended,  that  by  the 
act  of  amending  a  bill,  the  injunction  is  gone, 
unless  expressly  saved  by  the  Court.  This 
was  the  opinion  of  Lord  Eldon  : — 

Bliss  V.  Boscawen,  2  Ves.  &  Bea.  102. 

Turner  v.  Bazeley,  ibid.  330. 

Sharp  V.  Ashton,  3  ibid.  144. 

Mair  v.  Thelluson,  ibid.  145,  n. 

Of  Sir  John  Leach, — 
Pratt  V.  Archer,  1  Sim.  &  Stu.  433. 

Of  Sir  L.  ShadweU,— 

Home  V.  Watson,  2  Sim.  85. 

Pickering  v.  Hanson,  ibid.  488. 

Davies  v.  Davies,  ibid.  515. 

Woodroffe  v.  Daniel,  9  Sim.  410  ;  s.  c. 
8  Law  J.  Rep.  (n.s.)  Chanc.  16. 
It  has  been  uniformly  laid  down  as  the 
rule  in  all  books  of  practice  : — 

Eden  on  Injunctions,  121. 

1  Smith's  Ch.  Pr,  624. 

1  DanieVs  Ch.  Pr.  527,  531. 
Amendment  puts  an  end  to  all  process 
of  Qoxit&mpt— Symonds  v.  the  Duchess  of 
Cumberland  (2).  They  contended,  that, 
great  as  was  the  authority  of  Lord  Cotten- 
ham,  the  point  did  not  arise  in  Ferrand  v. 
Hamer,  and  that  what  he  there  said,  was 
only  a  dictum,  which  was  opposed  by  the 
dicta  of  the  Judges  above  mentioned  ;  that 
Lord  Cottenham  had  founded  his  opinion 
on  Mr.  Dickens's  report  to  Lord  Bathurst, 
in  the  year  1777,  in  Mason  v.  Murray  {d\ 
but  that  Mr.  Dickens,  in  1792,  in  Edwards 
V.  Edwards  (4),  had  expressed  an  opinion 
directly  contrary ;  that  Lord  Cottenham  had 

(1)  4  Myl.  &  Cr.  148,  147 ;  ».  c.  8  Law  J.  Rep. 
(n.s.)  Chaoc.  96. 

(2)  2  Cox,  411. 

(3)  2  Dick.  536. 

(4)  Ibid.  755. 
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stated,  that  the  dismissal  of  a  bill  wotdd  not 
dissolve  an  injunction,  but  the  contrary 
would  seem  to  be  the  rule — Green  v.  PuU^ 
ford(5\  and  that  some  of  the  cases  above 
cited  had  not  been  cited  before  Lord  Cot- 
tenham.  On  die  second  question,  they  cited 

Morrice  v.  Hanker/,  3  P.  Wms.  146. 

Franco  v.  Franco,  2  Cox,  420. 

Knight  Bruce,  V.C. — I  shall  decide  this 
case  without  reference  to  the  order  of  May 
1839.  The  first  question  is,  whether  the 
injunction  still  subsists.  I  conceive  Lord 
Cottenham's  opinion  to  be,  that  the  mere 
iaet  of  amending  a  bOl,  though  it  might 
furnish  ground  for  dissolving  the  injunction, 
does  not,  ipso  facto,  dissolve  it,  although 
there  be  no  insufficient  answer,  and  although 
it  was  not  granted  on  the  merits.  There 
are  expressions  of  great  authorities  to  be 
found  in  the  books,  from  which  a  different 
view  might  be  implied ;  and  if  I  were 
clearly  of  opinion  that  a  contrary  rule  had 
been  laid  down,  I  might  feel  myself  re- 
strained from  deciding  against  it.  I  am  not 
satisfied  that  such  a  rule  has  been  laid 
down,  though  the  cases  are  sufficient  to 
shew  that  the  defendant  has  a  right  to  apply 
to  the  Court  to  have  it  dissolved.  In  tiiis 
case,  I  am  of  opinion  that  the  injimction 
still  subsists,  though  it  is  open  to  the  de- 
fendant to  move  to  dissolve  it,  on  the  ground 
of  the  amendment  having  been  made.  The 
next  question  is,  whether  the  proceedings 
at  law  amount  to  a  breach  of  the  injunction. 
I  am  of  opinion,  that,  upon  principle  and 
authority,  they  amount  to  a  breach. 


L.C. 

Feb.  9. 


}'• 


re  HARRIET  DANIEL. 


Lunatic  Trustee — Conveyance  of  Trust 
Property— Act  1  Will.  4.  c.  60. 

Where  the  evidence  adduced  of  unsound- 
ness of  mind  of  a  lunatic  trustee,  but  not 
found  such  by  inquisition,  is  very  strong,  the 
Court  will  make  the  order  for  a  conveyance 
of  the  trust  property  in  the  first  instance, 
without  directing  a  reference  to  the  Master, 

Mr.  Griffith  Richards  and  Mr,  Jeremy 
applied  by  petition  under  the  statute   1 

(5)  2  Bear.  70. 


Will.  4.  c.  60,  for  an  order  for  the  convey- 
ance of  certain  trust  estates,  the  surviving 
trustee  having  become  a  lunatic,  though  not 
found  such  by  inquisition.  The  evidence 
of  unsoimdness  of  mind,  adduced  in  support 
of  the  application,  was  very  strong,  and — 

The  Lord  Chancellor,  on  that  ground, 
ordered  the  conveyance  at  once  to  be  made 
by  some  person  to  be  named  by  the  peti- 
tioner, according  to  the  direction  contained 
in  the  act. 


} 


SILLICK  V.  BOOTH. 


K.  Bruce,  V.C. 
Feb.  15 

Presumption  of  Death, 

A,  and  B,  perished  at  sea.  By  the  law 
of  England,  evidence  may  be  adduced  as  to 
their  age,  health,  and  strength,  for  the  pur- 
pose of  drawing  a  presumption,  whether  one 
of  them  survived  the  other. 

The  Master  having  found  that  A.  had  sur- 
vived B,  and  no  exception  having  been  taken 
to  the  report  on  this  ground,  whether  the 
question  is  open  on  the  record,  at  the  hearing 
on  further  directions — quaere. 

A  reference  was  made  to  the  Master  to 
inquire  whether  two  brothers,  James  and 
Chiarles  Corbett,  who  had  perished  at  sea, 
had  survived  their  father ;  and  whether  one, 
and  which  of  them,  had  survived  the  other. 
The  Master  found  that  they  had  survived 
their  father,  and  found  also,  upon  the  evi- 
dence before  him,  by  which  it  appeared  that 
James  was  twenty-eight,  and  a  strong  man, 
and  Charles  about  eighteen,  and  sickly  and 
delicate,  that  James  had  survived  Charles. 
An  exception  wha  taken  to  the  first  finding 
of  the  Master,  and  a  report  of  the  case,  upon 
this  point,  is  given  aw^e,  41.  No  exception 
was  taken  to  the  second  finding.  The  case 
now  came  on  on  further  directions,  and  a 
question  having  been  raised  as  to  which  of 
the  two  brothers  survived  the  other, — 

Mr,  Simpkinson  argued  that,  by  the  law 
of  England,  when  two  or  more  persons  had 
perished  together  by  a  common  accident, 
they  would  be  deemed,  in  the  absence  of 
any  evidence  to  the  contrary,  to  have 
perished  at  the  same  moment.  He  cited — 
General  Stanwix's  case,  Feame's  Post. 
Works,  37. 
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The  King  v.  Dr,  Hay,  1  W.  Bl.  640. 
Swinburne  on  Wills,  part  7.  s.  23. 
Wright  v.  Nethertvood,  2  Phil.  266,  n. 
Hitchcock  V.  Beardsley,  West's   Rep. 

temp.  Lord  Hardwicke,  445. 
Brown  v.  Bradshaw,  Prec.  Ch.  153. 
Mason  v.  Mason,  1  Mer.  308. 
Taylor  v.  Diphck,  2  Phil.  261. 
In  the  goods  of  Selwyn,  3  Hag.  Ec.  Rep. 

748. 

Mr,  Cooper  and  Mr,  Hare,  contra. 

Knight  Bruce,  V.C. — It  is  not  a  neces- 
sary inference  that  both  died  at  the  same 
time.  By  the  law  of  England,  evidence  as 
to  the  age,  strength,  and  health  of  the  par- 
ties may  be  adduced,  for  the  purpose  of 
drawing  a  presumption  whether  one  sur- 
vived 3ie  other.  If  the  matter  were  open 
on  the  record,  I  should  hold  with  the  Master 
in  this  case,  diat  James  survived.  I  do  not 
decide  whether  it  is  open  on  the  record  or 
not.  If  not  open,  the  parties  are  concluded ; 
if  open,  I  am  of  the  same  opinion  as  the 
Master. 


} 


ABBEY  V,  FETCH. 


-  Account —  Verdict 


K.  Bruce,  V.C. 
Feb.  18 

Solicitor  and  Client- 
at  Law. 

A,  a  solicitor,  had  various  dealings,  pro- 
fessionally and  otherwise,  with  B,  After 
the  death  of  A,  charges  were  brought  against 
B.  of  a  sum  of  3,000/.  for  money  lent  to 
him  by  A,  and  another  sum  for  professional 
business  done  for  him.  Evidence  was  ad- 
duced that  B,  had  been  in  the  habit  of  pay- 
ing sums  on  account  of  interest  to  A,  and  that 
B,  had  soon  after  the  death  of  A,  distinctly 
admitted  that  3,000/.  was  due  from  him  to 
A,  A  verdict  at  law  had  been  obtained 
against  B.  for  that  sum,  an  an  account  stated 
by  the  executrix  of  A,  but  further  proceed- 
ings had  been  stayed  by  injunction.  In  a 
bill  by  B,  against  the  executrix  of  A,  to  open 
all  the  accounts  between  A.  and  B, — Held, 
thai  the  sum  of  3,000/.  was  a  legitimate  item 
against  B,  and  not  to  be  disputed. 

The  defendant  was  the  sole  executrix  of 
Mr.  Fetch,  a  solicitor.  The  bill  stated,  that 
Mr,  Fetch  had  been  the  solicitor  of  the 


plaintiff  from  1819,  until  his  death  in  1839 ; 
that  a  variety  of  dealings  and  transactions 
had  taken  place  between  the  plaintiff  and 
Mr.  Fetch,  both  in  his  professional  character 
and  otherwise,  but  that  no  bills  of  costs  had 
ever  been  delivered,  or  regular  settlement 
of  accounts  made  in  Mr.  Fetch's  lifetime ; 
that  soon  after  the  death  of  Mr.  Fetch,  the 
defendant  sent  in  a  charge  of  3,000/.  for 
money  lent  to  the  plaintiff,  or  due  from  him, 
irrespective  of  professional  charges,  and  a 
charge  of  853/.  for  professional  business 
done  for  him ;  that  the  plaintiff  disputed 
both  charges ;  that  he  had  delivered  to  Mr. 
Fetch,  in  his  character  of  solicitor,  the  title 
deeds  of  some  property  belonging  to  him, 
and  that  the  defendant  claimed  a  lien  on 
them.  The  bill  prayed  an  account  of  all 
the  dealings  and  transactions  of  the  plaintiff 
with  Mr.  Fetch,  in  his  professional  character 
and  otherwise,  and  that  the  deeds  might  be 
delivered  up. 

The  defendant  by  her  answer  stated,  that 
as  to  the  3,000/.  she  could  not  produce  any 
deed,  security,  or  written  acknowledgment 
of  that  sum,  and  that  the  books  and  accounts 
of  the  testator  were  in  such  a  confused  state, 
that  she  could  give  no  regular  or  connected 
account  of  the  items  composing  it.  She 
stated,  however,  that  Mr.  Fetch  had  in  his 
last  illness  said,  that  3,000/.  was  due  to 
him  from  the  plaintiff,  and  that  it  appeared 
frt)m  some  memoranda  in  the  testator's 
writing,  that  different  sums  from  1,000/.  to 
3,000/.  were  due  at  different  times,  on  ac- 
count of  money  lent ;  and  that  the  plaintiff 
had  made  certain  admissions,  which  are  set 
out  in  the  evidence  stated  in  a  subsequent 
part  of  the  case.  As  to  the  bills  of  costs, 
she  stated,  that  they  were  justly  due,  and 
Mr  and  reasonable. 

Mrs.  Fetch  had  brought  an  action  against 
the  plaintiff,  for  3,000/.  on  an  account  stated, 
and  obtained  a  verdict  for  that  sum.  The 
plaintiff,  however,  paid  3,000/.  into  court  in 
this  suit,  and  obtained  an  injunction  to  stop 
all  further  proceedings.  The  evidence  on 
the  part  of  the  defendant  was  as  follows : — 
Mr.  Robert  Fetch,  a  son  of  Mr.  Fetch,  stated 
that  he  was  a  solicitor,  but  that  he  had  never 
had  any  dealings  whatever  with  the  plaintiff; 
that  after  the  death  of  his  father,  and  early 
in  the  year  1840,  he  called  on  the  plaintiff^ 
and  told  him  the  3,000/.  would  be  wanted 
at  Lady-day,  ta  which  the  plaintiff  replied 
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"that  is  all  right,"  and  asked  "if  the 
whole  or  a  part  only  would  be  wanted ;" 
that  he  said  ^e  whole,  and  that  the  plaintiff 
said  it  should  be  ready.  The  plaintiiF  then 
produced  an  account  in  his  own  hand- writing 
to  him,  where  there  were  entries :  "  Mr.  Ro- 
bert Fetch,  Cr.  to  Abbey,  1831,  October  11, 
half  a  year's  interest  601. ;  1832,  April  6, 
half  a  year's  interest  60^. ;"  and  that  he 
afterwards  sent  the  witness  a  copy  of  this 
account.  The  plaintiff  said  in  this  interview, 
"  that  he  had  overpaid  his  interest  last  year," 
and  the  witness  believed,  by  looking  at  some 
account  in  his  Other's  writing,  that  as  the 
plaintiff  had  paid  61,  more  than  4  percent, 
that  the  rate  of  interest  between  the  plaintiff 
and  his  hiker  was  4  per  cent.  Some  time 
after  witness  called  again,  and  asked  if  plain- 
tiff would  be  prepared  with  tlie  money,  and 
he  said  he  should.  Some  conversation  then 
ensued  on  the  subject  of  the  bills  for  busi- 
ness, respecting  which  there  was  some  dis- 
pute. A  clerk  of  Mr.  Fetch  spoke  as  to 
the  very  careless  and  irregular  manner  that 
Mr.  Fetch  transacted  business,  frequently 
lending  money  without  taking  any  acknow- 
ledgment for  it,  and  also  as  to  admissions 
by  the  plaintiff  in  Mr.  Fetch's  lifetime,  that 
the  title-deeds  were  deposited  as  a  security 
for  money  lent ;  and  this  clerk  and  two  daugh- 
ters of  Mr.  Fetch  stated  several  occasions, 
when  the  plaintiff  had  called  and  paid  differ- 
ent sums  for  what  he  called  "his  interest." 
AU  these  witnesses  had  been  examined  on 
the  part  of  the  defendant,  Mrs.  Fetch,  in 
the  action,  and  they  were  not  cross-exam- 
ined in  equity  by  the  plaintiff.  It  was 
stated,  that  the  plaintiff  had  afterwards  re- 
tracted his  admissions. 

The  cause  now  came  on  to  be  heard. 
Mr,  Simpkinson  and  Mr,  Bichner^  for  the 
plaintiff,  argued,  that  courts  of  law  were 
satisfied  with  much  less  evidence  in  support 
of  an  account  stated,  than  courts  of  equity ; 
that  this  Court  looked  with  great  strictness 
on  all  dealings  between  solicitor  and  client, 
and  principal  and  agent ;  and  contended  that 
the  whole  account  ought  to  be  opened,  and 
all  the  items  proved.     They  cited — 

MiddUditch  v.  Sharland,  5  Ves.  87. 

DetilUn  v.  Gale,  7  Ibid.  583. 

Morgan  v.  Lewea,  4  Dow,  29. 

Mr,  Purvis  and  Mr,  J.  Parker,  for  the 
defendant,  relied  on  the  verdict  at  law,  and 


the  admissions  of  the  plaintiff.  They  argued, 
that  the  Court  would  not  open  settled  ac- 
counts between  solicitor  and  client,  unless 
there  was  some  taint  of  fraud  or  suspicion, 
of  which  there  was  none  here.  They  com- 
mented on  the  cases  cited  by  the  plaintiff, 
and  contended,  that  the  circumstances  were 
different  in  this  case. 

Knight  Bruce,  V.C. — This  is  a  bill  for 
an  account,  filed  by  a  client,  against  the 
personal  representatives  of  a  solicitor,  with 
whom  he  had  in  his  lifetime  various  pecu- 
cuniary  dealings,  independently  of  his  pro- 
fessional business ;  and,  with  the  exception 
of  a  sum  of  3,000Z. ,  the  directions  are  a  matter 
of  course.  After  directing  the  usual  inquiries 
his  Honour  proceeded : — The  only  question 
left  is  as  to  this  3,000/.  The  blame,  if  any, 
arising  from  the  obscurity  in  which  this  is 
involved,  does  not  belong  wholly  to  Mr. 
Fetch ;  it  belongs  to  him  so  far  as  this — it 
was  his  duty  to  have  kept  regular  accounts  of 
all  the  deaUngs  between  him  and  his  client, 
which  it  is  conceded  he  did  not  keep  ;  but 
the  plaintiff  has  not  so  strong  a  ground  of 
complaint  as  many  persons  in  cases  in  some 
degree  analogous  to  this,  for  he  seems  to 
have  been  a  consenting  party  in  this  obscu- 
rity. I  agree  with  all  that  has  been  laid 
down  by  the  authorities,  as  to  the  dealings 
between  solicitor  and  client,  and  indeed  be- 
tween principal  and  agent.  These  doctrines 
are  in  fiict  conclusive ;  but  they  must  ne- 
cessarily yield  to  circumstances.  After  the 
death  of  Mr.  Fetch,  the  plaintiff  was  called 
on  by  the  son,  who  was  not  professionally 
concerned  with  him,  and  he  admits  in  the 
most  distinct  and  positive  manner,  that  he 
was  indebted  in  the  sirni  of  3,000/.,  and  this 
admission  was  made  at  a  time  when  there 
was  no  suspicion  of  professional  influence. 
This  evidence  does  not  come  upon  the 
plaintiff  by  surprise,  as  it  was  given  at  law. 
There  is  evidence, too,  quite  unexceptionable, 
that  he  was  in  the  habit  of  paying  interest ; 
an  account  was  produced,  sent  by  the  plain- 
tiff himself,  where  601,  is  charged  in  October 
1831,  and  in  April  1832,  tallying  with  an 
account  of  the  conversation  between  the 
parties.  When  to  this  evidence  of  conver- 
sation is  added  the  verdict  for  3,000/.,  I  am 
of  opinion,  I  ought  not,  after  the  death  of 
Fetch,  to  doubt  that  it  was  a  legitimate  item 
against  the  plaintiff.     The  verdict  has  not 
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ripened  into  a  judgment,  merely  in  conse- 
quence of  a^L  order  of  this  Court,  but  I  am 
entitled  to  look  at  the  verdict  to  this  effect, 
that,  but  for  this  order  there  was  nothing  to 
have  prevented  the  defendant  from  ripening 
it  into  a  judgment.  Taking  together  the 
conversation,  the  admissions,  and  &e  verdict, 
I  cannot  allow  it  to  be  a  matter  of  question, 
whether  the  defendant  was  entitled  to  include 
the  sum  of  3,000/.  as  an  item.  Whether 
the  bills  of  costs  are  or  are  not  to  be  included 
in  it,  I  leave  open.  Declare,  that  in  taking 
the  account,  Ihe  Master  is  to  consider  the 
plaintiff  became  liable  to  be  debited  in  the 
account  to  the  amount  of  3,000/.,  or  a  sum 
of  greater  amount ;  and  that  in  respect  of 
such  amount  not  exceeding  3,000/.,  or  in 
respect  of  3,000/.  part  thereof,  it  was  agreed, 
that  that  part  should  be  debited  in  account 
for  interest  at  4/.  per  cent.  Let  the  costs  of 
Mrs.  Fetch  in  the  action  at  law  be  taxed  and 
paid  to  her  by  the  plaintiff,  and  let  the  sum 
of  1,200/.,  part  of  the  sum  in  court,  be  paid 
out  to  her,  without  prejudice.  Continue  the 
injunction,  and  reserve  farther  directions 
and  costs  in  equity. 


K.  Bruce,  V.C.I 

F  b    10  J-  WARDLE  r.  HARGREAVES. 

Appointment  of  New  Trustees — Want  of 
Parties, 

In  a  suit  for  the  appointment  of  new  trus^ 
teesy  where  the  trust  fund  was  settled  to  A, 
for  life,  with  remainder  to  the  persons  who 
might  be  his  next-of-kin  at  his  death,  the 
persons  who  would  be  his  next-of-kin,  if  he 
were  then  dead,  are  necessary  parties,  • 

The  object  of  the  suit  was  to  obtain  the 
appointment  of  new  trustees.  A  fund  had 
been  vested  in  trustees,  of  whom  the  defen- 
dant was  the  survivor,  upon  trust  for  the 
plaintiff  for  life,  with  remainder  to  the  per- 
sons who  might  be  his  next-of-kin  at  his 
death.  The  only  parties  to  the  bill  were  the 
tenant  for  life  and  the  trustee.  The  defen- 
dant did  not  raise  any  objection  ;  but — 

Knight  Bruce,  V.C.  said,  the  suit  was 
defective  for  want  of  parties.  He  had  always 
understood  the  rule  to  be,  that  to  such  a  suit 
the  persons,  who  would  be  the  next-of-kin 
of  the  party  if  he  were  then  dead,  ought  to 


be  parties.  The  cause  to  stand  over,  with 
liberty  to  the  plaintiff  to  amend,  as  he  shall 
be  advised. 

Mr,  Harwood,  for  the  plaintiff. 
Mr.  Greene,  for  the  defendant. 


} 


TURNER  V,  DORGAN. 


L.C. 
Feb.  12,  16. 

Creditors'  Suit — Payment  of  Costs  of 
Plaintiff  at  Law  —  Injunction  restraining 
Proceedings  at  Law  after  Decree, 

Where  plaintiff,  a  creditor  of  testator,  is 
proceeding  at  law  for  recovery  of  his  debt, 
after  a  decree  obtained  in  a  creditors*  suit  in 
this  court,  the  order  restraining  the  proceed- 
ings ought  to  direct  payment  of  the  creditor's 
costs  of  the  proceedings  at  law,  up  to  the  time 
of  notice  of  the  decree,  where  there  are  assets 
in  court  sufficient  to  pay  the  same. 

An  injunction  had  been  obtained  in  a 
creditors'  suit,  against  one  of  the  creditors 
prosecuting  proceedings  in  an  action  at  law, 
against  the  executors,  for  the  recovery  of  a 
debt  due  from  the  testator's  estate. 

The  order,  as  drawn  up  by  the  registrar, 
directed  pa3rment,  by  the  plaintiff,  of  the 
creditor's  costs  of  the  proceedings  at  law,  up 
to  the  time  the  plaintiff  at  law  had  notice  of 
the  decree  in  the  creditors'  suit. 

An  application  had  been  made  by  Mr. 
Glasse  to  the  Vice  Chancellor  of  England, 
for  an  order  directing  the  minutes  to  be 
varied,  by  striking  out  that  part  which  di- 
rected payment  by  the  plaintiffs  of  the  cre- 
ditor's costs  at  law,  on  the  ground,  of  the 
plaintiffs  having  no  assets  wherewith  to  pay 
such  costs ;  when  his  Honoiu",  supported  in 
his  opinion  by  the  registrar  then  in  court, 
stated  that  he  considered  the  order  correctly 
framed,  and  consistent  with  the  modem 
practice. 

The  matter  having  been  mentioned  to  the 
Lord  Chancellor  by  Mr.  Glasse,  who  re- 
ferred to  the  opinion  expressed  by  Lord 
Eldon  in  Drewry  v.  ThackeriX),  and  to 
Seton  on  Decrees,  pp.  302  and  304, — 

His  Lordship  said,  he  considered  the 
order,  as  drawn  up,  was  correct,  and  that 

(1)  SSwanst.  641. 
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orders  to  the  like  efiect  had  been  constantly 
acted  on,  where  there  were  assets  in  court, 
but  that  if  an  affidavit  could  be  produced, 
stating  it,  as  a  fact,  that  there  were  no  assets 
wherewith  to  pay  the  costs  of  the  plaintiff 
at  law,  the  Court  might  then  relieve  the 
plaintiffs  firom  such  payment* 


L.C. 


Feb   16  26  j"  -^^  parte  smith  re  sty  an. 

Bankruptcy — Policy  of  Assurance — No- 
tice — Order  and  Disposition — Assignment — 
Statute  2^3  Vict.  c.  29. 

A^  for  the  purpose  of  securing  a  debt  due 
to  By  assigned  to  B.  some  years  before  A*s 
bankruptcy,  two  policies  of  assurance,  and 
after  an  act  of  bankruptcy  had  been  committed 
by  A,  B,  without  notice  thereof,  and  before 
Ae  date  and  issuing  of  the  fiat  against  A, 
gave  notice  to  the  assurers  of  the  assignment : 
— Held,  that  the  transaction  was  vaUd  under 
ike  statute  2^3  VicU  c,  29,  and  that  the 
policies  could  not  be  considered  to  be  in  the 
bankrupt's  order  and  disposition  at  the  date 
of  the  fiat  issued  against  him. 

For  the  report  of  this  case,  before  the 
Court  of  Review,  vide  10  Law  J,  Rep, 
(n.s.)  Bankr.  79. 

The  assignees  of  the  bankrupt  having 
brought  the  subject  before  the  Lord  Chan- 
cellor, by  way  of  special  case, — 

Mr,  G,  Richards  and  Mr,  Stinton,  for 
the  assignees,  contended,  first,  that  the  trans- 
action did  not  come  within  the  meaning  of 
the  statute  2  &  3  Vict.  c.  29,  inasmuch  as 
the  bankrupt  had  no  concern,  and  did  not 
interfere  in  any  manner,  in  the  giving  to  the 
assurers  notice  of  die  assignment  of  the 
policies;  and  secondly,  that  according  to 
the  case  of  Williams  v.  Thorp  (1),  and 
other  authorities,  the  policies  remained  in 
the  order  and  disposition  of  the  bankrupt, 
and  passed  to  his  assignees,  in  case  the  Court 
should  be  of  opinion,  that  the  notice  of  the 
assignment  given  after  the  act  of  bankruptcy 
had  been  committed,  was  not  a  good  notice. 

Mr,  Swanston  and  Mr,  Bacon,  contra. 

The  other  cases  cited  in  Ihe  course  of  Ihe 
argument,  were — 

RyaU  V.  Rowles,  1  Yes.  sen.  348 ;  s.  c. 

1  Atk.  165. 
Jones  v.  Gibbons,  9  Ves.  407. 
(1)  2  Sim.  267. 


Ex  parte  Monro,  Buck.  300. 

Ex  parte  Burton,  1  Gl.  &  Jam.  207. 

Ex  parte  Usbome,  ibid.  358. 

WiUiams  v.  Thorp,  2  Sim.  257. 

Ex  parte  ColviU,  Mont.   110;  s.  c.  9 

Law  J.  Rep.  Chanc.  56. 
Ex  parte  Tennyson,  Mont.  &  Bl.  67. 
Dearie  v«  HaU,  3  Russ.  1 ;  s,  c.  2  Law 

J.  Rep.  Chanc.  62. 
Loveridge  v.   Cooper,  ibid.  30  ;  s.  c.  2 

Law  J.  Rep.  Chanc«  75. 
Smith  V.  Smith,  2  Cr.  &  M.  232 ;  a.  c. 

(as  Smith  v,  Masterman)  3  Law  J. 

Rep.  (n.s.)  Exch.  42. 
Bozon  V.  BoUand,  cited  in  Mont.  &  Bl. 

74. 
Meux  V.  Bell,  1  Hare,  83 ;  s.  c.  ante,  77. 
Bozon  V.  Bolland,  1  Russ.  &  Myl.  69. 
Falkenery.  Case,  1  Bro.  C.C.  125;  s.  c. 

2  Term  Rep.  491. 
Ex  parte  Waithman,  2  Mont.  &  Ayr. 

364. 
Duncan  v.   Chamberlayne,  10  Law  J. 

Rep.  (n.s.)  Chanc  307. 

The  Lord  Chancellor,  after  stating  the 
£ftcts  of  the  case,  and  the  questions  that  had 
been  argued  at  the  bar,  proceeded  as  foUows : 
--I  give  no  opinion  on  the  first  two  ques- 
tions that  were  raised,  or  on  the  authorities 
cited  with  reference  thereto,  inasmuch  as 
die  case  before  me  falls  within  the  provi- 
sions of  the  act  of  parliament,  2  &  3  Vict. 
c.  29,  by  which  it  is  enacted — [Here  his 
Lordship  read  the  enacting  part  of  that  act, 
rendering  contracts  bond  fide  made  with  any 
bankrupt  previous  to  the  date  and  issuing  of 
the  fiat,  vsdid,  if  no  notice  had  been  received 
of  a  prior  act  of  bankruptcy].  All  bond  fide 
dealings,  therefore,  witfi  a  bankrupt,  pre- 
viously to  the  date  of  the  fiat,  and  without 
notice  of  a  prior  act  of  bankruptcy,  are  valid ; 
and  the  dealings  with  the  bankrupt  in  this 
ease,  consisted  in  taking  firom  the  bankrupt 
an  assignment  of  two  policies  of  assurance, 
by  way  of  pledge  for  a  debt  due  to  the 
petitioner,  and  in  the  petitioner  giving  notice 
previously  to  the  issuing  of  the  fiat  to  the 
assurers,  of  the  assignment  by  the  bankrupt 
of  those  policies  of  assurance.  Now,  the 
whole  of  this  transaction  was  completed  be- 
fore the  date  of  the  fiat,  and  was  of  a  bond 
fide  character,  the  assignees  of  the  bankrupt 
not  pretending  that  the  petitioners  had  any 
notice  of  a  prior  act  of  bankruptcy.  The 
case,  as  it  appears  to  me,  fidls  distinctiy 
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within  the  statute  of  2  &  S  Vict  c.  29. 
Supposing  the  assignment  to  have  been 
made  bond  fide,  and  immediately  after  the 
act  of  bankruptcy,  and  without  notice,  could 
it  be  doubted  that  that  was  a  good  and  valid 
transaction  ?  What  difference  then  is  there 
in  the  case,  where  the  assignment  of  the 
policies  is  made  a  long  time  prior  to  the  act 
of  bankruptcy  ?  It  appears  to  me  quite 
sufficient  diat  the  whole  transaction  between 
the  bankrupt  and  the  petitioners  was  bond 
fide,  and  took  place  before  the  issuing  of  the 
fiat,  and  without  notice  of  an  act  of  bank- 
ruptcy. The  order  of  the  Court  of  Review 
must,  therefore,  be  affirmed. 


} 


PYLER  V.  FYLER. 


K.  Bruce,  V.C, 
Feb.  26. 

Eastern  Counties  Railway  Act — Liability 
of  the  Estate  of  a  deceased  Shareholder  to 
pay  Calls, 

The  estate  of  a  deceased  holder  of  shares 
in  the  Eastern  Counties  Railway  Company, 
is  liable  to  pay  aU  the  calls  made  on  his 
shares;  whether  made  before  or  after  his 
decease. 

This  was  a  suit  for  the  administration  of 
the  estate  of  a  testator.  The  testator  had 
originally  taken  thirty  shares  in  the  Eastern 
Counties  Railway  Company,  and  had  been 
duly  registered  a  shareholder.  Three  calls 
on  these  shares  had  been  made  in  his  life- 
time, and  seven  after  his  death,  but  nothing 
had  been  paid  on  them. 

The  company  claimed  in  the  Master's 
office  the  amount  of  the  calls  on  these  shares 
against  the  testator's  estate.  The  Master 
allowed  the  claim  as  to  the  calls  made  in  the 
lifetime  of  the  testator,  but  disallowed  it  as 
to  the  calls  made  after  his  decease. 

The  company  excepted  to  the  report,  on 
the  ground,  that  the  Master  ought  to  have 
allowed  the.whole  claim ;  and  the  executors 
excepted,  on  the  ground,  that  he  ought  to 
have  disallowed  it  altogether. 

The  sections  of  the  act  (6  &  7  Will.  4. 
c.  cvi.)  bearing  upon  the  question,  are  the 
3rd,  4th,  153rd,  157th,  159th,  160th,  161st, 
162nd,  164th,  and  the  166th,  of  which  the 
most  material  are  the  4th,  ihe  160th,  and 
the  162nd.  By  the  4th,  it  is  provided, 
that  if  any  proprietor  should  neglect  to  pay 
the  calls,  it  should  be  lawful  for  &e  company 


to  sue  for  and  recover  the  same  in  any 
court  of  law  or  equity.  By  the  1 60th,  it  is 
provided,  that  if  any  proprietor  should  so 
neglect,  it  should  be  lawful  for  the  company 
to  sue  in  any  court  of  record  by  action  or 
suit,  or  the  company  might  declare  the  shares 
to  be  forfeited.  The  162nd  section  specifies 
what  evidence  shall  be  sufficient  for  the 
company  in  an  action  at  law  against  a  "  pro- 
prietor*' for  the  calls ;  but  does  not  ndtice 
his  executors. 

Mr,  Wigram  and  Mr,  Bruce,  for  the  com- 
pany. 

Mr,  Koe  and  Mr,  Hall,  for  the  executors ; 
and — 

Mr,  Russell  and  Mr,  R,  W.  E,  Forster,  for 
persons  interested  under  the  will,  contended, 
that  the  liability  to  pay  the  calls  ceased  with 
the  life  of  the  proprietor,  and  that  the  proper 
course  for  the  company  was  to  declare  the 
shares  to  be  forfeited.  They  relied  on  the 
terms  of  the  162nd  section.  They  also  in- 
sisted  on  the  hardship  of  making  tlie  execu- 
tors personally  liable  to  pay  the  amount  of 
such  calls. 

Knight  Bruce,  V.C. — ^The  question  is, 
not  whether  the  executors  are  personally 
liable,  but  whether  the  testator's  estate  has 
been  discharged  from  liability  in  respect  of 
these  shares.  The  testator  was  a  registered 
owner  of  certain  shares,  and  in  that  character 
became  liable  to  pay  all  the  calls  on  those 
shares.  Since  his  death  these  shares  have 
been  standing  in  his  name,  and,  I  think, 
that  as  between  himself  and  his  brother  ad- 
venturers, his  estate  cannot  be  freed  from 
liability  in  respect  of  them.  The  only  argu- 
ment on  the  odier  side,  rests  on  this — ^that 
by  a  particular  clause  an  indulgence  is  grant- 
ed to  the  Court  of  suing  under  particular 
circumstances  with  particular  forms,  and  that 
such  forms,  not  being  applicable  to  an  exe- 
cutor, he  cannot  be  sued  at  all.  If  that 
clause  had  been  out  of  the  act,  the  executors 
would  have  been  liable  without  any  doubt; 
and  the  mere  giving  the  company  an  indul- 
gence does  not  create  a  doubt.  I  am  of 
opinion,  that  the  testator's  estate  is  liable 
both  for  calls  before  and  after  his  death,  with 
interest,  and  the  exceptions  must  be  dealt 
with  accordingly. 

NoU This  case  has  been  reported  on  the  ground, 

that  probably  the  decision  in  this  case  is  applicable 
to  many  other  railway  and  similar  acts. 
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THORP  V,  OWEN. 


Gift — Declaration  of  Trust, 

Ay  the  son  and  sole  executor  of  B,  whoy 
hy  her  vnUy  bequeaths  all  her  personal  estate 
and  effects  amongst  her  six  grand-daughters, 
(the  daughters  of  Ay)  payable  at  twenty -onCy 
with  benefit  of  survivorship,  after  B's  death, 
invests  in  his  namcy  as  executor  of  B,  the 
produce  of  B's  estaUy  in  3^/.  per  cent,  re- 
duced bank  annuities.  A.  then  draws  out  a 
statement  of  account  as  between  himself  and 
B's  estate,  and  sends  it  to  his  solicitorsy  in 
which  he  inserts  the  sum  ofl,OOOL  cash, 
as  added  by  him  to  the  estate  of  B.  A.  after- 
wards invests  the  1,000/.  in  his  name  in  the 
same  stock  in  which  he  had  previously  in- 
vested the  produce  of  B's  estate.  A,  during 
his  lifetime,  treats  the  stock,  the  produce  of 
the  1,000Z.,  a«  part  of  B's^  estate,  and  in  a 
letter  to  his  solicitors,  states  that  the  same  was 
a  voluntary  gift  on  his  part.  He  also  paid 
the  two  eldest  daughters,  who  attained  twenty- 
one  during  his  lifetime,  their  proportional 
shares  of  B^s  estate,  including  the  like  shares 
of  the  stock,  the  produce  of  the  1,000/.  cash : 
— Held,  that  the  transaction  amounted  to  a 
declaration  of  trust  of  the  stock  arising  from 
the  investment  of  the  1,000/.  ca^h,  in  favour 
of  the  six  grand-daughters  ofB,  and  payable 
amongst  them  in  the  same  manner  as  the  tes- 
tatrix's estate. 

The  bill  in  this  case  was  filed,  to  carry 
into  effect  the  trusts  of  the  will  of  Henry 
Owen,  who  died  on  the  26th  of  June  1841, 
leaving  eleven  children,  five  sons  and  six 
daughters,  surviving  him,  who  claimed  to 
he  interested,  in  equal  shares,  in  the  estate 
and  effects  of  the  said  Henry  Owen,  by  vir- 
tae  of  his  will.  Mary  Owen,  his  widow, 
became  his  legal  personal  representative. 
Henry  Owen's  estate  was  subject  to  a  claim 
made  by  the  legatees,  claiming  under  the 
will  of  Miia  Joan  Owen,  widow,  who  died 
in  February  1827,  and  by  her  will,  dated 
the  15th  of  January  1827,  appointed 
Henry  Owen  her  sole  executor,  and  gave 
to  him  all  her  personal  estate,  upon  trust 
to  pay  and  divide  the  same  equally  be- 
tween her  six  grand-daughters,  Eleanor 
Mary,  Mira  Louisa,  Mary  SibeUa,  Jacin- 
tha  Octavia,  Agatha  Emilia,  and  Adeline 
New  Sbribs,  XL— Chanc. 


Matilda,  the  daughters  of  Henry  Owen, 
upon  trust,  as  they  should  severally  attain 
their  ages  of  twenty-one,  with  benefit  of 
survivorship  between  them.  The  clear  re- 
sidue of  Mira  Joan  Owen^s  estate  consisted 
of  a  sum  of  315/.  new  4/.  per  cent,  bank 
annuities,  700/.  S^L  reduced  bank  annui- 
ties, and  312/.  Is,  lOd.  cash,  and  the  two 
sums  of  stock  were  sold  by  Henry  Owen, 
and  the  produce  thereof,  together  with  the 
sum  of  312/.  Is,  lOd.  cash,  was  invested  in 
his  own  name,  in  3^/.  per  cent,  reduced 
bank  annuities.  To  that,  Henry  Owen 
added  like  stock,  the  produce  of  1,000/. 
cash,  purchased  by  him.  In  1830,  and 
after  Eleanor  Mary  had  attained  twenty-one 
years  of  age,  Henry  Owen  transferred  into 
her  name,  one-sixth  part  or  share  of  the 
aggregate  stock,  together  with  the  like  share 
of  accumulations  tihereon,  up  to  that  time ; 
and  in  the  year  1834,  after  Mira  Louisa 
had  attained  twenty-one  years  of  age,  Henry 
Owen  transferred  into  her  name  one-fifth 
part  of  the  residue  of  the  said  stock,  together 
with  the  like  share  of  the  accumulations  of 
dividends  thereon,  up  to  that  time.  In  1838, 
Mary  Sibella  married  Henry  Hopetown 
Sadler,  and  attained  the  age  of  twenty-one 
years  on  the  30th  of  March  1839 ;  and  by 
an  indenture  of  settlement,  dated  the  1st  of 
May  1838,  Henry  H.  Sadler  covenanted  to 
settle  the  contingent  share  of  Mary  Sibella, 
his  wife,  in  the  legacy  given  by  the  testa- 
trix's win,  upon  the  trusts  therein  mention- 
ed :  on  the  23rd  of  April  1841,  an  indenture 
of  release  and  indemnity  was,  by  the  in- 
structions of  Henry  Owen,  prepared,  and 
the  same  was  between  H.  Owen  and  James 
H.  C.  Sadler,  the  trustees  under  the  settle- 
ment, of  the  first  part,  H.  H.  Sadler  and 
Mary  Sibella,  his  wife,  of  the  second  part, 
and  Henry  Owen,  as  the  executor  of  M. 
Joan  Owen,  of  the  third  part,  and  it  pur- 
ported to  release  and  indemnify  Henry  Owen, 
in  respect  of  his  transferring  into  the  trus- 
tees' names  the  sum  of  637/.  lOs.,  3^/.  per 
cent,  reduced  bank  annuities,  and  the  pay- 
ment to  Mary  Sibella  Sadler  of  the  dividends 
accrued  on  that  sum  since  the  30th  of  March 
1839 ;  but  the  transfer  of  637/.  10^.,  3^/.  per 
cent,  reduced  bank  annuities,  was  not  made, 
because  J.  H.  C.  Sadler  had  not  executed 
the  indenture  of  release  and  indemnity  be- 
fore the  death  of  Henry  Owen,  and  the  sum 
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of  637/.  10*.,  SiL  percent,  reduced  bank 
annuities,  formed  part  of  the  sum  of  2,550Z. 
S^l,  per  cent,  reduced  bank  annuities,  stand- 
ing in  the  name  of  Henry  Owen  at  the  time 
of  his  death. 

Jacintha  Octavia  Owen  having  attained 
her  age  of  twenty-one  years  on  the  21st  of 
January  1841,  she  claimed  a  like  interest  to 
that  claimed  by  the  trustees  under  the  last- 
mentioned  settlement,  in  the  sum  of  2,5502. 
3^1.  per  cent,  reduced  bank  annuities, 
which  was,  by  an  order  of  the  Court,  carried 
to  the  account  in  the  cause  of  "the  legatees 
under  the  will  of  M.  J.  Owen,  deceased." 

It  appeared,  that  on  the  20th  of  July 
1840,  Henry  Owen  was  applied  to  by  the 
solicitors  of  H.  H.  Sadler  and  Mary  Sibella, 
his  wife,  and  J.  H.  C.  Sadler,  for  an  account 
of  the  estate  of  M.  J.  Owen,  and  on  the 
20th  of  that  month,  he  sent  to  Messrs. 
Grane  &  Son,  his  solicitors,  for  delivery  to 
the  solicitors  of  H.  H.  Sadler  and  wife,  and 
J.  H.  C.  Sadler,  a  statement  of  account  of 
some  length,  on  one  side  of  a  letter,  both  of 
which  were  in  his  handwriting:  the  letter 
was  as  follows : — **  Gentlemen,  on  the  other 
side  is  the  statement.  I  do  not  believe  Mr. 
J.  Sadler  calls  for  the  account.  It  is  merely 
an  excuse  to  run  Hopetown  Sadler  a  bill. 
I  shall  be  happy  to  pay  to  Mr.  Sadler  and 
his  wife  the  three  half-years'  dividends, 
and  to  assign  over  to  the  trustees  the  6S7L 
lOs.y  when  a  due  order  is  received  by  me 
from  them.  I  cannot  think  of  becoming  a 
trustee  for  a  person  who  hath  a  better  opi- 
nion of  his  attorney  than  of  me.  I  regret, 
for  the  young  people's  sake,  their  conduct. 
In  fact,  I  shall  be  glad  to  have  done  with 
the  present  litigants.  Yours  truly,  H.  Owen. 
— Messrs.  Grane  &  Son,  solicitors,  Bedford 
Row,  London." 

■  The  second  entry  in  the  statement  of 
accounts  on  the  debtor  side,  was  in  the 
following  words  and  figures,  viz.  **  1827, 
March  27,  added  1,000/."  Other  entries 
on  the  debtor  side  were  as  follows  : — **  Due 
to  H.  and  M.  Sadler,  or  to  their  trustees, 
one-fourth  of  2,550/.  (637/.  lOs,)  3|/.  stock. 
Due  to  H.  and  M.  Sadler,  three  half-years' 
dividends  on  637/.  10*.  1830,  Nov.  28. 
Sale  500/.  stock  at  91/.  =  445/." 

On  the  creditor  side  of  the  statement  of 
account,  were  the  following  (amongst  other) 
entries : — 


1880.  May  £.     t,  d.        £,     #.  d. 

i  stock    2,550  0  0  =  432    5  0 
stock  balance  of       87  1  5  =     13  10  6 


445  15  6 


To  E.  M.  Owon. 

1832,  Jan.  £,    s.    d,        £.  t.    d. 

By  t  balance  of  36     1     2  =  7     4     10 
M.  L.  Owen. 

On  the  28th  of  July  1840,  Messrs.  Grane 
&  Son  wrote  and  sent  to  Henry  Owen  the 
letter  next  hereinafter  set  forth,  and  on  the 
3rd  of  August  1840,  received  the  same  back 
from  the  said  Henry  Owen,  with  answers  to 
the  questions  in  the  same  letter  written  by 
him  thereon,  of  which  the  following  are 
copies,  viz.  "  23,  Bedford  Row,  28th  of 
July  1840. — Dear  Sir,  We  are  sorry  to 
trouble  you  again  on  this  matter,  but  you 
mention  in  yours,  received  this  morning, 
that  the  1,000/.  mentioned  in  your  account, 
was  your  own  money  ;  now,  if  so,  we  think 
that(Q.  1,)  it  should  altogether  be  kept  out 
of  the  account  now  to  be  handed  to  Quilter 
&  Taylor,  (the  solicitors  of  Mr.  and  Mrs. 
Sadler,)  though  you  might,  if  you  pleased, 
pay  over  to  Mrs.  Sadler's  trustees  any  larger 
sum  than  that  which  should  appear  strictiy 
due  from  you.  Q.  2,  Was  the  1,000/.  a 
voluntary  gift  on  your  part,  without  any 
legal  obligation  or  debt  ?  Q.  3,  If  so,  we 
suppose  this  mode  of  giving  a  portion  to 
your  daughters,  was  adopted  as  a  conve- 
nience to  yourself,  since  you  would  have  the 
trouble  of  managing  the  ftmd  of  which  you 
were  trustee  ?  Will  you  be  good  enough  to 
explain  this  to  us,  as  it  may  enable  us  to 
save  you  considerable  trouble.  Q.  4,  When 
were  the  six  dfvidends  (from  1834  to  1839) 
of  73/.  105.  each,  laid  out  in  stock  ?  What 
*duty'  was  it,  which  amounted  to  14/.  2^. 
Id.,  mentioned  by  you  ?  We  are,  dear  Sir, 
yours  faithfully,  Grane  &  Son.  Henry 
Owen,  Esq." — "  d.  1,  As  I  have  hitherto 
made  the  1,000/.  part  of  the  testator's  pro- 
perty, I  cannot  now  alter  it.  Q.  2,  Yes. 
Q,  3,  Yes.  Q.  4,  Not  yet  laid  out,  owing 
to  the  delinquency  of  my  daughters ;  I  have 
only  invested  the  dividends  from  one  daugh- 
ter's majority  to  another.  I  forgot  to  say, 
I  make  my  account  as  the  bankers  do  theirs, 
the  receipts  on  the  left  hand  side  of  the 
book  facing  the  reader,  the  payments  on  the 
right." 

From  the  above  statement  of  account, 
the  solicitors  of  Henry  Owen  drew  out  an 
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account  in  writing,  a  copy  whereof  was  de- 
livered to  the  solicitors  of  Henry  Hopetown 
Sadler  and  wife. 

Upon  the  testator,  Henry  Owen,  pa3ring 
to  Eleanor  Mary  Owen,  afterwards  E.  M. 
Sadler,  the  produce  of  one-sixth  share  of 
the  aggregate  fund  formed  hy  the  estate  of 
M.  J.  Owen,  and  the  1,000?.  added  by  the 
said  testator,  he  required  her  to  sign,  and 
she  did  accordingly  sign,  a  receipt,  which 
was  drawn  up  by  the  said  testator,  in  his 
own  handwriting,  and  was  as  follows: — 
"Received  November  26,  1830,  of  Mr. 
Henry  Owen,  the  sum  of  448?.  15*.  6d., 
being  one-sixth  part  of  the  estate  of  M.  J. 
Owen,  deceased,  including  the  dividends  up 
to  the  1st  of  October  1830,  as  also  the  ad- 
dition made  by  Henry  Owen,  amounting  in 
the  whole  as  above."  Upon  the  testator 
paying  to  Mira  Louisa  Thorp  and  Thomas 
Thorp,  the  produce  of  one-fifth  share  of  the 
aggregate  fimd,  formed  as  aforesaid,  the 
testator  required  those  parties  to  sign,  and 
they  accordingly  signed,  a  receipt,  which  was 
as  follows,  and  drawn  up  in  the  testator's 
own  handwriting,  viz. — "Received  No- 
vember 17,  1834,  of  Mr.  Owen,  the  re- 
presentative of  M.  J.  Owen,  deceased, 
557?.  0*.  4d.,  viz.  513?.  7*.  6^.,  being  one- 
fifth  part  of  the  personal  estate  of  Mira  Joan 
Owen,  deceased,  at  January  1833,  and  this 
day  realized ;  7?.  4*.  10^.,  1>eing  one-fifth 
balance  of  the  executor's  account  at  that 
time,  together  with  36?.  85.,  being  four  half- 
years*  dividends  to  this  time,  on  the  said 
one-iifth  share  of  the  personal  estate  of  M. 
J.  Owen,  due  to  M.  L.  Thorp  and  Thomas 
Thorp,  luider  the  will  of  the  foresaid  M.  J. 
Owen." 

£.    i.   d. 

513    7     6 

7    4  10 

86    8    0 


557  0  4 
On  the  12th  of  November  1840,  the  tes- 
tator wrote  and  sent  to  his  solicitors  a  letter, 
inclosed  wherein  was  one-half  of  a  cheque 
upon  his  bankers,  for  the  sum  of  44?.  1 2s. 
6d.,  the  whole  of  which  letter  was  in  the 
handwriting  of  the  testator,  and  the  material 
part  whereof  was  as  follows : — "Gentlemen, 
Mr.  H.  H.  Sadler's  trustees  being  entitled 
to  one-fourth  of  2,550?.  3^?.  per  cent,  an- 
nuities, or  thereabouts,  (errors  excepted,) 


on  the  30th  of  March  1839,  he  and  his  wife 
are  entitled,  under  their  joint  receipt,  to  the 
four  half-years'  dividends  of  the  said  quarter 
share,  viz.  on  637?.  lOa.  stock,  which 
amounts  to  44?.  12^.  6d.,  half  of  which 
order  for  payment  I  have  inclosed."  The 
testator  shortly  afterwards  sent  up  the  other 
half  of  the  cheque,  and  on  the  25th  of  No- 
vember 1840,  the  sum  of  44?.  12s.  6d.  was 
paid  by  the  testator's  solicitors  to  the  said 
M.  S.  Sadler,  with  the  approbation  of  her 
husband. 

The  Master's  report  of  debts  having  been 
absolutely  confirmed,  a  petition  was  pre- 
sented on  the  part  of  Mary  Owen,  widow, 
the  personal  representative  of  Henry  Owen, 
and  Mary  Sibella  Sadler  and  Jacintha  Oc- 
tavia  Owen,  and  the  two  infant  legatees, 
embodying  the  circumstances  hereinbefore 
stated,  which  in  some  particulars  are  not 
quite  clear,  and  praying  a  declaration  as  to 
the  rights  of  the  parties  in  the  stock,  the 
produce  of  the  1,000?.  cash. 

Mr,  Kindersley  and  Mr,  Stinton,  for  the 
petitioners,  Mary  Sibella  Sadler,  Jacintha 
Octavia  Owen,  and  for  the  infant  plaintiffs 
and  legatees,  Agatha  Emilia  Owen  and 
Adeline  Matilda  Owen,  contended,  that  the 
1,000?.  invested  by  the  testator,  Henry 
Owen,  in  his  name,  in  stock,  must  be  con- 
sidered as  if  it  had  been  a  part  of  the  testa- 
trix's estate,  the  testator  during  his  lifetime 
having  done  all  he  could  to  carry  over  the 
funds  consistently  with  the  bequest  contain- 
ed in  the  testatrix's  will,  which  gave  a  claim 
by  survivorship  to  children  attaining  twenty- 
one,  to  the  shares  of  such  of  the  children  as 
should  die  under  that  age. 

Mr,  Tinney  and  Mr,  O,  Anderdon,  for 
the  ^ye  sons  interested  in  the  estate  of  the 
testator,  Henry  Owen,  contended,  that  there 
was  no  sufficient  declaration  of  trust  by  the 
testator  to  stamp  the  stock,  the  produce  of 
the  1,000?.,  as  part  of  the  testatrix's  estate, 
or  as  given  to  his  daughters ;  that  there  was 
no  effectual  gift  proved  of  Ihe  money  in 
question ;  that  to  make  the  gift  complete, 
everything  ought  to  have  been  done  that 
could  have  been  accomplished  by  the  testa- 
tor during  his  lifetime ;  and  that  the  Court 
would  not  assist  a  party  who  had  no  legal 
claim,  and  was  a  mere  volunteer  in  obtain  • 
ing  possession  of  the  fund. 
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Cotteen  v.  Missing^  1  Madd.  176. 
Ex  parte  Dubost,  18  Ves.  140. 
Antrohus  v.  Smith,  12  Ibid.  89. 
Gaskell  v.  GasheU,  2  You.  &  Jer.  502. 
Ward  V.  Audland,  8  Sim.  571. 

Mr,  Collins,  for  a  party  in  the  same  in- 
terest as  the  sons  of  the  testator,  cited — 

Edwards  v.  Jones,  1  Myl.  &  Cr.  226 ; 
s.  0.  5  Law  J.  Rep.  (n.s.)  Chanc.  194. 
Jefferys  v.  Jefferys,  1  Cr.  &  Ph.  188. 

Jan.  12. — His  Lordship  stated,  that  the 
gift  of  the  testator  was  not  completed  during 
his  lifetime,  but  that  if  the  statement  of  ac- 
counts was  to  be  believed,  he  had  certainly 
made  the  1,000^.  a  part  of  the  testatrix's 
estate,  the  testatrix  dying  in  February  1837> 
and  the  testator's  accounts  commencing  in 
March  1837,  when  he  added  the  sum  of 
1,000/.,  and  afterwards  invested  it  in  stock 
which  was  transferred  into  his  name,  he  be- 
ing the  sole  executor  of  the  testatrix. 

His  Lordship  having  ordered  the  petition 
to  stand  over,  for  the  production  of  any  fur- 
ther evidence  that  could  be  found,  having 
relation  to  the  subject-matter  in  discussion, 
on  the  13th  of  January  a  letter  was  produc- 
ed, dated  the  23rd  of  July  1840,  which  had' 
been  written  and  sent  by  Messrs.  Grane  & 
Son  to  the  said  Henry  Owen,  and  which 
contained  his  replies  to  such  letter,  but  they 
threw  no  further  Ught  on  the  subject,  where- 
upon his  Lordship,  after  adverting  to  the 
entries  made  in  the  testator's  statement  of 
accounts,  the  conversion  of  the  stock  be- 
longing to  the  testatrix's  estate  into  the 
same  stock  as  that  in  which  he  had  invested 
the  sum  of  1,000Z.  cash,  belonging  to  him- 
self, and  the  testator's  subsequent  accounts, 
expressed  his  opinion,  that  although  there 
was  not  in  the  case  before  him  a  complete 
gift  of  the  stock,  the  produce  of  the  sum  of 
1,000/.  cash,  there  was  what  amoimted  to  a 
declaration  of  trust ;  and  his  Lordship  ac- 
cordingly directed  that  the  executors  should 
dispose  of  what  remained  of  the  stock,  the 
produce  of  the  sum  of  1,0001.  cash,  in  the 
same  way  in  which  the  testatrix's  funds 
were  to  be  disposed  of,  and  ordered  that  the 
costs  should  be  paid  out  of  the  estate  of  the 
testatrix. 
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WlORAM, 

Nov.  18, 19,  24 ;  >  bowser  v.  colby. 
Dec 

Forfeiture  of  Lease — Non-payment  of 
Rent — Relief — Payment  into  Court — Pro- 
viso for  Re-entry  —  Issue  —  Insolvency — 
Conduct  —  Equitable  Assignment  —  Proof 
viva  voce. 

A  lessee,  on  filing  his  bill  for  relief  against 
a  forfeiture  at  law,  by  non-payment  of  rent^ 
is  not  compelled,  by  the  4  Geo.  2.  c.  28,  to 
bring  into  court  the  arrears  and  costs  within 
forty  days  after  answer,  if  the  lessor  is  in 
possession,  and  the  tenant  asks  no  relief  tiU 
the  hearing. 

The  Court  has  jurisdiction  to  give  relief 
equally,  whether  the  lease  contains  a  mere 
power  of  re-entry  on  non-payment  of  rent, 
or  a  declaration  that,  in  that  case,  the  lease 
shall  be  absolutely  void. 

The  defendants,  the  lessors,  are  at  liberty 
to  shew  other  breaches  of  covenant;  and, 
semble,  if  any  such  are  weU  proved  in  the 
cause,  relief  will  be  refused,  without  directing 
an  issue  to  try  the  fact. 

In  directing  such  an  issue,  the  Court  wili 
not,  generally,  order  the  arrears  and  costs 
into  court  before  the  trial;  bui,  under  the 
circumstances,  it  was  ordered,  the  plaintiffs 
being  the  executors  of  the  deceased  lessee, 
and  there  being  strong  evidence  to  shew  the 
insolvency  of  his  estate. 

The  plaintiff  failing  in  his  suit,  the  money 
brought  into  court  wiU  be  ordered  to  be  re- 
paid  to  him. 

The  Court  will  look  at  the  acts  and  con- 
duct of  a  lessee  coming  to  redeem' in  analogy 
to  the  case  of  a  person  coming  for  the  specific 
performance  of  an  agreement  for  a  lease. 

A  deed  of  assignment  without  licence,  not 
set  out  in  the  answer,  was  proved  viv&  voce 
at  the  hearing : — Held  not  sufficiently  proved 
for  the  Court  to  act  upon  it. 

Equitable  assignments  not  sufficient  to 
avoid  the  lease  at  law,  are  not  a  ground  for 
refusing  relief. 

By  an  indenture  of  lease,  of  the  19th  of 
September  1807,  Sir  H.  Owen  demised  to 
G.  Bowser  the  elder,  his  executors  and 
administrators,  all  and  every  the  veins  and 
seams  of  coal,  &c.,  being  under  certain  lands 
therein  mentioned,  situate  in  Pembrey,  in 
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the  connty  of  Cannarthen,  to  hold  the  same 
from  Michaelmas  then  next  ensuing,  for  the 
term  of  fifty  years,  yielding  and  paying 
to  Sir  H.  Owen  one  clear  sixth  part  of  all 
the  monies  made  by  the  sale  of  the  coal,  &c., 
without  any  deductions,  every  half  year; 
and  in  case  the  said  one-sixdi  part  should 
not  amount  in  any  one  year  to  lOOZ., 
then  the  dear  yearly  sum  of  lOOL  And  it 
was  therein  provided,  that  at  the  end  of 
every  third  year  of  the  said  term,  from  the 
29th  of  September  1809,  an  account  should 
be  taken  of  all  the  coal  raised  or  sold  by 
G.  Bowser  the  elder,  his  executors,  &c., 
within  the  next  preceding  three  years ;  and 
ify  upon  the  taking  of  such  account,  it  should 
appear  that  in  any  one  or  more  of  the  said 
three  years,  such  quantity  of  coal,  &c.  had 
been  raised  and  sold,  as  that  the  one-sixth 
part  amounted  to  more  than  lOOl.,  and  that, 
in  any  other  or  others  of  the  same  three 
years,  a  less  quantity  had  been  raised  and 
sold  than  was  sufficient  to  produce  1002.  as 
such  oncrsixth  part,  then  the  overplus  of 
such  money  should  be  added  to  the  lesser 
sum,  &c.  And  the  said  George  Bowser  the 
elder  therein  covenanted  to  pay  the  rents 
reserved,  and  that  he  would  regularly  and 
truly  enter  in  a  book,  to  be  kept  for  that 
purpose,  die  quantities  of  coal,  &c.  raised 
and  sold,  and  of  the  monies  received  there- 
from; and  also,  at  the  end  of  every  six 
months  of  the  said  term,  would  deliver  to 
Sir  H.  Owen,  his  heirs,  &c.  a  full  and  true 
account  of  the  coal  raised  and  sold  during 
the  preceding  six  mondis,  and  of  the  monies 
received  therefrom ;  and  that  Sir  H.  Owen, 
his  heirs,  &c.  should  have  liberty  to  inspect 
such  book ;  and  also  that  he,  G.  Bowser 
the  elder,  his  executors,  &c.  would  not, 
during  the  said  term,  demise,  assign,  or  set 
over  the  mines,  &c.  thereby  demised,  or 
any  part  thereof,  or  the  liberties  thereby 
granted,  or  any  of  them,  without  the  licence 
or  consent  in  writing  of  Sir  H.  Owen,  his 
heirs,  &c.,  or  his  or  their  agent  or  agents. 
And  it  was  therein  provided,  that  if  G.  Bow- 
ser the  elder,  his  executors,  &c.  should  make 
default  in  payment  of  the  rent,  within  four- 
teen days  after  the  same  became  due,  being 
lawfully  demanded,  or  should  make  default 
in  perfonning  all  or  any  of  the  covenants, 
&c.,  or  if  the  said  G.  Bowser  die  elder,  his 
executors,  &c«,  should  become  insolvent, 
&c.,  or  the  saM  term  thereby  granted,  or 


any  part  thereof,  should  be  sold  or  assigned 
to  any  person  or  persons  under  a  writ  of 
execution  of  any  judgment  or  judgments 
against  him  or  them,  that  thenceforth,  in  all 
and  every  of  the  said  cases,  it  should  be 
lawful  for  Sir  H.  Owen,  his  heirs,  &c.,  to 
enter  upon  the  said  premises,  or  any  part 
thereof,  or  upon  such  works,  railways,  or 
canals  as  might  be  made,  or  any  part  tliereof 
in  the  name  of  the  whole,  to  re-enter,  and 
the  same  to  have  again,  repossess,  and  enjoy, 
as  in  his  or  their  first  and  former  estate,  and 
the  said  G.  Bowser  the  elder,  his  executors, 
&c.,  and  all  other  occupiers  thereof,  utterly 
to  expel  and  amove ;  and  that  this  lease,  as 
to  the  term  thereby  granted,  should  in  that 
case  be  forfeited,  and  the  same  term  should 
cease,  determine,  and  be  utterly  null  and 
void,  as  if  the  same  had  never  been  made 
and  created. 

Upon  the  execution  of  the  said  lease,  G. 
Bowser  the  elder  entered  into  possession  of 
the  mines,  &c.,  and  worked  the  same.  On 
the  29th  of  March  1835,  G.  Bowser  the 
elder  died,  leaving  his  widow,  Mary  Ann 
Bowser,  and  his  three  sons,  George,  Samuel, 
and  Robert,  him  surviving.  And  by  his 
will,  dated  the  30th  of  May  1834,  he  ap- 
pointed his  widow,  Mrs.  Bowser,  and  George 
Bowser,  his  son,  (the  plaintiffs  in  this  suit,) 
and  A.  Meredith  (one  of  the  defendants), 
executrix  and  executors  of  his  said  will. 

Sir  H.  Owen  died  in  1809,  having,  by 
his  wiU,  dated  the  2nd  of  August  in  that 
year,  devised  all  his  estates  to  John  Colby 
the  elder,  in  fee.  John  Colby  the  elder 
died  in  1823;  and  the  defendants,  Mrs. 
Colby,  T.  F.  Colby,  and  C.  Matthias,  as 
devisees  in  trust  under  his  will,  and  John 
Colby  the  younger,  as  entitled  to  the  fee, 
represented  the  interest  of  Sir  H.  Owen,  the 
original  lessor. 

Upon  the  death  of  G.  Bowser  the  elder, 
G.  Bowser,  the  son,  and  Samuel  Bowser, 
entered  into  possession  of  the  said  mines, 
for  the  purpose  of  paying  and  satisfying  a 
large  sum  of  money  which  they  had  ad- 
vanced, out  of  monies  settled  upon  Mrs. 
Bowser,  to  said  G.  Bowser  the  elder,  in  his 
lifetime,  to  enable  him  to  pay  the  rent  of 
the  said  mines,  &c.  The  management  and 
working  of  the  said  mines,  ftom  the  death  of 
G.  Bowser  the  elder,  were  conducted  by 
Samuel  Bowser  alone; 

In  May  1834,  the  will  of  George  Bowser 
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the  elder  was  duly  proved  by  Meredith 
alone;  and  shortly  afterwards  the  trustees 
under  the  will  of  John  Colby  the  elder, 
brought  an  action  against  Meredith  to  re- 
cover the  arrears  of  rent  due  from  George 
Bowser  the  elder ;  to  which  action  Meredith 
pleaded  plene  administravit ;  and  thereupon 
the  said  trustees  commenced  an  action  of 
ejectment  against  the  plaintiffs  G.  Bowser 
and  Samuel  Bowser,  for  the  purpose  of 
recovering  possession  pf  the  said  mines, 
under  the  proviso  for  re-entry,  but  without 
having  previously  distrained  on  the  said 
premises ;  and  notices  of  declaration  in  the 
said  action  were  served  upon  the  said  G. 
and  Samuel  Bowser.  The  bill  then  stated, 
that  Samuel  Bowser  immediately  thereupon 
proceeded  to  London  for  the  purpose  of 
effecting  some  arrangement,  with  respect  to 
the  said  action  of  ejectment,  with  the  soli- 
citors of  the  trustees  ;  and  that  it  was  ulti- 
mately agreed  between  them,  that  the  judg- 
ment in  the  said  action  should  be  suffered 
to  go  by  default ;  and  that  the  said  solicitors 
should  take  cognovits  from  the  said  G. 
Bowser  and  Samuel  Bowser,  at  several 
months'  date,  for  the  arrears  of  the  said  rent ; 
and  that  no  further  proceedings  should  be 
had  till  the  defendant,  John  Colby  the 
younger,  should  come  of  age.  That  judg- 
ment by  default,  in  the  said  action,  was 
signed  in  Hilary  term,  1836 ;  that  the  trus- 
tees revived  the  said  judgment  in  Michael- 
mas term,  1837,  and  caused  a  writ  of  pos- 
session to  be  issued,  and  execution  to  be 
executed  thereon,  on  the  23rd  of  December 
following,  and  thereupon  the  trustees  ob- 
tained possession  of  the  mines ;  and  they 
and  John  Colby,  who  had  since  attained  his 
fiill  age,  were  now  in  possession,  and  had 
made  large  profits  of  the  said  mines ;  that 
after  possession  had  been  so  taken,  Robert 
Bowser,  acting  onbehalf  of  the  plaintiffs,  had 
an  interview  with  the  solicitors  of  the  trus- 
tees, who  then  undertook,  on  behalf  of  the 
trustees  and  John  Colby  the  younger,  upon 
the  plaintiffs  proving  the  will  of  George 
Bowser  the  elder,  to  accept  the  arrears  of 
rent  due  from  G.  Bowser  the  elder,  and  give 
up  possession  of  the  mines  to  the  plaintiffs ; 
that  the  said  will  was  accordingly  proved, 
and  7611,  tendered  to  the  solicitors  of  the 
trustees  as  such  arrears  of  rent,  and  refused ; 
that  Meredith  refused  to  join  with  the  plain- 
tiffs in  this  suit ;  that  plaintiffs  were  advised 


that  they  and  the  defendant  Meredith,  as 
representatives  of  G.  Bowser  the  elder,  were 
entitled,  under  the  provisions  of  the  4  Geo.  2, 
c.  28,  to  obtain  possession  of  the  mines, 
making  such  payments  as  are  required  there- 
by ;  that  plaintiffs  had  requested  the  said 
trustees  and  John  Colby  to  come  to  an 
account  of  the  profits  of  the  mines  since 
the  23rd  of  December  1837,  plaintiffs  offer- 
ing to  pay  what  might  be  due  from  them  to 
the  said  defendants ;  but  that  the  said  de- 
fendants refused,  pretending  that  they  were 
entitled  to  keep  possession.  The  bill  then 
chaiged,  that  the  possession,  so  as  aforesaid 
taken  by  the  trustees,  was  contrary  to  good 
faith  ;  and  that  they  ougtt  to  set  forti^  an 
account  of  all  profits  made  by  them  since 
the  23rd  of  December  1837,  and  an  account 
of  all  sums  of  money  claimed  by  them  in 
respect  of  the  arrears  of  rent  from  the  estate 
of  George  Bowser  the  elder.  The  bill  then 
prayed,  that  an  account  might  be  taken  of 
what  was  due  to  the  trustees  and  John 
Colby,  in  respect  of  the  said  mines,  and  of 
the  profits  made  by  the  said  defendants 
since  December  1837,  the  plaintiffs  offering 
to  pay  what  should  be  found  due  upon  the 
taking  of  such  account ;  and  that  the  said 
defendants  might  be  decreed  to  deliver  up 
possession  of  the  said  mines  to  the  plaintiffs 
and  Meredith;  and  that  the  said  trustees 
and  John  Colby  might  be  restrained  by  in- 
junction from  proceeding  in  the  said  action 
of  ejectment.  The  answer  of  the  defen- 
dants Mrs.  Colby,  T.  F.  Colby,  and  John 
Colby  alleged,  that  two  parts  of  the  lease  of 
1807  were  executed,  and  that  one  of  them 
was  formerly  in  the  power  of  the  plaintiffs, 
but  that  it  was  now  in  the  possession  of 
George  Barker,  of  Gray's  Inn,  with  whom 
it  was  deposited  by  G.  Bowser  the  elder ; 
and  that  the  said  G.  Barker  claimed  a  charge 
or  lien  thereon,  by  virtue  of  such  deposit. 
That  for  thirteen  years  following  1812, 
G.  Bowser  the  elder  never  paid  any  rent 
for  the  said  mines  to  the  parties  entitled, 
till  an  action  was  commenced  against  him 
in  1825  ;  that  when  the  said  action  was  on 
the  point  of  being  tried,  G.  Bowser  the 
elder  gave  to  the  trustees  the  cognovit  of 
himself  and  his  son,  for  1,300/.,  payable  by 
three  instalments,  being  the  amount  of  thir- 
teen years'  rent.  That  the  sleeping  rent  of 
100/.  for  1826  and  the  four  succeeding 
years  was  very  irregularly  paid,  and  that 
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202.  only  was  pmd  by  him  for  the  year  1831 , 
and  that  no  rent  had  ever  been  paid  since. 
That,  to  the  belief  of  the  defendants,  the  said 
George  Bowser  the  elder  did  not  make 
regular  returns  or  deliver  regular  accounts 
of  the  coal,  &c.  obtained  from  the  said 
mines,  nor  of  the  monies  prodnced  by  the 
sale  thereof,  and  that  there  were  no  such 
returns  from  1825  to  1830  ;  that  the  affairs 
of  the  said  Greorge  Bowser  the  elder  were 
ascertained  to  be  in  a  very  embarrassed 
state,  and  that,  in  the  belief  of  the  defen- 
dants, he  was,  in  fiEu;t,  insolvent,  and  that 
there  was  no  prospect  that  the  rent  reserved 
by  the  lease  would  in  friture  be  regularly 
X>aid,  or  the  covenants  duly  performed ;  that, 
in  September  1835,  appHcation  was  made 
to  Meredith  for  payment  of  the  arrears,  and 
that  he  gave,  as  an  excuse  for  non-payment, 
that  G.  Bowser  (the  plaintiff)  and  Samuel 
Bowser  had  obtained  possession  of  the  said 
mines,  as  claimants  under  a  mortgage  made 
to  them  by  their  late  father ;  that,  in  a  bill 
of  revivor  and  supplement  filed  against 
Meredith  in  the  suit  of  Pitt  v.  Bonner,  which 
had  been  instituted  against  G.  Bowser  the 
elder  in  his  lifetime,  Meredith  stated,  that 
he  believed  that  the  personal  estate  of  his 
testator  would  not  be  nearly  sufficient  for 
the  payment  of  his  debts  ;  and  that  Mere- 
dith, on  proving  the  will  of  his  testator, 
swore  the  personal  estate  under  lOOl. ;  and 
that,  from  a  letter  of  the  14th  of  October 
1835,  addressed  to  G.  Jenkins,  the  receiver 
of  the  estate  of  the  Colbys,  George  Bowser 
and  Samuel  Bowser  claimed  to  be  in  pos- 
session of  the  premises,  as  mortgagees  for 
6,000/.,  and  that  it  appeared  that  there  was 
then  no  sufficient  distress  on  the  premises  to 
answer  the  then  arrears  of  rent,  amounting 
to  480/.  That  the  trustees  did  not  sooner 
issue  execution  on  the  judgment  in  eject- 
ment, because  they  were  informed  thattihere 
was  no  entrance  to  the  said  mines  from 
lands  belonging  to  the  trastees,  and  that 
consequently  they  proceeded  no  fturther,  till 
John  Colby  the  younger  came  of  age,  in 
February  1837,  and  that,  in  the  meantime, 
George  and  Samuel  Bowser  worked  the 
mines  more  actively  and  extensively  than 
before,  without  paying  any  rent.  That 
John  Colby  the  younger,  in  the  summer  of 
1837,  visited  the  said  mine,  in  company 
with  a  mineral  agent,  and  discovered  for  the 
first  time  that  the  mines  could  be  entered 


by  means  of  a  shaft  from  his  own  estate,  and 
shortly  afterwards  the  judgment  was  revived, 
and  the  writ  of  possession  was  executed  on 
the  23rd  of  December  1837.  That  it  ap- 
peared, from  a  search  in  the  Prerogative 
Com*  of  the  Archbishop  of  Canterbury,  that 
the  will  of  George  Bowser  the  elder  was 
proved  by  the  plaintiff  on  the  27th  of  January 
1838,  when  the  personal  estate  of  the  testator 
was  sworn  imder  100/.  That  the  defendants 
had  been  informed,  and  believed,  that  the 
insolvency  of  the  said  George  Bowser  the 
elder,  and  of  his  estate  up  to  the  time  of  his 
death,  not  only  appeared  from  the  circum- 
stances above  stated,  but  had  been  admitted 
by  the  sud  Samuel  Bowser.  That  in  the 
action  of  ejectment  the  defendants  were 
advised  to  avail  themselves  of  the  statute 
enabling  landlords  to  recover  possession  of 
demised  premises,  without  demanding  the 
rent  where  it  was  more  than  half  a  year  in 
arrear ;  and  that  inspection  was  had  of  the 
premises,  and  it  was  ascertained  that  there 
was  no  sufficient  distress  to  answer  the  sum 
of  480/.,  being  the  arrears  then  due.  They 
admitted  the  interview  of  Samuel  Bowser 
with  their  solicitors  in  February  1836,  and 
that  some  offers  were  made,  but  denied  that 
there  was  any  agreement  to  stay  the  pro- 
ceedings in  the  action  till  John  Colby  came 
of  age,  but  only  for  such  time  as  their  solici- 
tor should  be  able  to  consult  with  the  trus- 
tees, and  that  the  trustees  eventually  declined 
to  grant  a  new  lease ;  that  no  such  promise 
was  made  to  grant  a  new  lease  after  tiie  pos- 
session was  recovered,  and  that  they  believed 
that  the  lease  had  been  forfeited  by  breaches 
of  the  covenants  other  than  for  non-payment 
of  rent,  and  they  charged  various  assign- 
ments of  the  premises  without  licence. 

The  plaintiffs  went  into  no  evidence. 

The  evidence  of  the  defendants  went  to  shew 
the  insolvent  state  of  G.  Bowser  the  elder, 
and  that,  in  1833,  he  executed  a  deed  of 
composition  for  the  benefit  of  his  creditors. 
George  Barker  was  examined,  and  deposed, 
that  he  had  in  his  possession  a  deed  of  the 
4th  of  March  1833,  between  George  Bowser 
of  the  first  part,  Freeman  of  the  second 
part,  and  himself  of  the  third  part,  being  a 
mortgage  for  securing  payment  of  certain 
sums  of  money  to  Freeman  and  himself; 
and  that  the  said  deed  was  signed^  sealed, 
and  delivered  by  the  said  Greorge  Bowser, 
and  duly  attested,  and  he  declined  to  pro- 
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dma  ieonm,  and  pioduoed  the  deed  at  the 
heaxing,  and  the  aame  was  proved  vtna  voce 
by  the  attesting  witness,  in  the  usual  fonn. 
There  were  also  prored  several  equitable 
Basignmeiits  of  the  prenisea,  by  way  of 
aeouiity  lor  money  advanced. 

Mr.  Sharpe  «ad  Mr.  Chandle»$i  for  the 
plaiattfEb.— The  plaintiffis  have  filed  their 
bill  within  the  time  limited  by  the  4  Geo.  2. 
c.  28  ;  and  it  is  not  in  issue,  that  the  c^t- 
ment  was  brought  for  any  otbear  breach  of 
covenant  than  non-payment  of  rent.  By 
the  general  principles  of  a  court  of  equity^ 
they  would  have  been  entitled  to  oome  for 
relief  at  any  time  on  payment  jof  the  arrears 
and  the  costs.  That  statute  merely  gave  a 
benefit  to  the  landlord,  by  enabling  hnn,  in 
the  action  of  ejectment,  to  dispense  with 
certain  £;>rmalities,  and  limited  the  tenant's 
right  to  come  for  relief  in  equity  to  a  period 
of  six  months  after  execution.  If  the  tenant 
comes  before  execution  had,  to  restrain  the 
landlord  by  injunction,  then  he  .must  pay 
the  money  into  court  within  forty  da3rs  after 
answer ;  but  if  after  execution,  that  provi- 
sion of  the  act  does  not  apply^  as  the  land- 
lord has  ample  security  by  having  possession 
of  the  estate.  The  3rd  section  only  con- 
templates the  case  of  a-  tenant  asking  to 
have  or  continue  an  ii^neti^.  The  only 
reqmaite  of  the  statute  that  applies  to  this 
case  has  been  cemplied  with,  namely,  by 
filing  the  bill  within  the  six  months.  If 
otheor  bleaches  of  covenant  are  alleged,  the 
Court  would  direct  an  issue  to  try  that, 
question. 

Davis  V.  We$t,  12  Ves.  475. 

HiU  V.  Barclay,  18  Ibid.  56. 

Lo9at  V.  Lord  Ranelaght  3  Ves.  &  Bea. 
54. 

Mr.  Temple  and  Mr.  Walker,  for  the 
defendants,  the  lessors.  —  The  plaintiffs, 
coming  for  relief  under  the  statute,  were 
bound  to  pay  the  money  into  court  within 
the  time  there  specified.  It  has  been  so 
decided  by  Lord  Redesdale,  upon  4  Greo.  1. 
c.  5.  (Irish  statute),  which  is  similar  in  its 
provisions — O'Mdkony  v.  DickMm{\).  The 
plaint^'  bill  must,  therefore,  be  dismissed ; 
but  the  circumstances  of  the.  case  are  suffi- 

(1)  2  Soh.  lc>Jj6t  400. 


Obsnt  to  pieveBi  the  Court  giving  sdief; 
Thia  is  not  a  case  of  accidental  non-payment 
of  rent)  but  the  tenant  has  been  in  arrear 
for  several  years  together.  There  have 
been  also  other  breaches  not  relievahle  in  a 
court  of  equity,  namely,  non-delivery  of 
accounts,  asaignmente  without  licence.  By 
(ihe  temis  of  &e  proviso  in  the  leaae,  there 
remains  nothing  for  the  Court  to  operate 
upon ;  the  lease  is  absolutely  null  and 
void. 

[WioRAM,  y.C. — Is  not  liiat  always  so, 
in  the  case  of  a  landlord's  xe-entry  ?] 

The  cases  ure  distioiguishaUe.  In  the 
one  case,  tbere  is  a  power  of  re-entry,  where 
the  lease^  liiough  virtually  suspended  by 
operation  of  law,  is  presumed  to  exist  in 
equity ;  in  the  other  ease,  the  term  is  alto- 
gether gone. 

Finch  V.  Throekmorhn^  Cm>.  Eliz.  221. 

Muhoflrry  v.  Eyres,  Cro.  Car.  511. 

Z)oe  d.  Bryany.Banoks,  4  B.  &  Aid.  401. 
It  is  also  proved  in  the  cause,  that  the  lessee 
before  his  death,  and  hiA  estate  afterwards, 
was  insolvent  within  the  terma  of  the  pro- 
viso. Besides  the  decree  in  Pitt  v.  Bonner 
there  was  the  legal  mortgage  to  Free- 
man, with  a  power  of  «ale,  and  that  deed 
was  sufficiently  proved  at  the  hearing.  The 
ejeetment  was  brought,  not  for  Q0n«-payment 
of  rent,  but,  genenilly,  for  breaches  of  the 
covenants;  and  if  other  breaches  can  be 
shewn,  the  Court  will  not  relieve-^ fTacffnun 
V.  Ca/cn^(2).  Neither  will  the  Court 
infer  a  waiver  of  such  breaches,  .Itot  it  must 
be  proved — Roed.Greyson  v.  Harrison  (3). 
To  give  emdtishe  posaessioik  toapax^^,  comes 
wit£an  &e  meaning  of  the  term  **  demise*' — 
Eoe  d.  Dingley  v.  Sales  (4).  As  to  what  is 
insolvency,  the  cases  are  coUeeted  in  3 
Su^d.  Vend.  ^  Pwr.  318.  Baiyly  v.  Seho^ 
field  ip),  Biddlecomb  v.  Bond  (6),  shew  that 
it  is  sufiicient  to  prove  insolvency  in  the 
popular  sense  of  the  term.  The  Court  will 
always  look  at  the  general  conduct  of  the 
party  seeking  relief^-* 

DorringUm  v.  Jackson,  1  Vem.  449 ; 

Gourlay  v.  the  Duke  qf  Somerset,  1  Yes. 
&  Bea.  68 ; 

(2)  10V68.67. 

(3)  2  Term  Hep.  425. 

(4)  1  Mau.  &  Selw.  297. 


{^)  1  Mau.  &  Selw.  338. 
(6)  h-       -   -       ^- 


K«^.  &  Man.  ^21 ;  s.  e.  6  Law  J.  Rep. 
(«:».)  K.B.  47. 
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and,  if  there  have  been  gross  and  determined 
breaehes  of  the  covenant,  will  give  no  relief. 
Mr.  Sutton  Sharpe,  in  reply. — ^As  to 
proof  of  an  exhibit  vivd  voce,  the  rule  is  laid 
down  in  Lake  v.  Skinner  (7).  It  must  not 
be  anything  that  requires  more  than  proof 
of  handwriting  to  substantiate  it ;  if  it  be 
anything  that  admits  of  cross-examination, 
&c.,  it  cannot  be  received. 

Earl  of  Pomfret  v.   Lord  Windsor^  2 
Ves.  sen.  472. 

Barfield  v.  KeUy,  4  Russ.  355. 

2  Fowl,  Exch.  Prac.  187. 

Hinde's  Ckanc.  Prac,  270. 
Besides,  they  might  have  compelled  Barker 
to  produce  the  deed  at  the  time  of  his  exa- 
mination. As  to  the  forfeiture,  whether  the 
proviso  in  the  lease  were  for  a  mere  power 
of  re-entry,  or  whether  the  lease  were  de- 
clared absolutely  void,  it  was  the  settled 
practice  before  the  statute  to  relieve ;  only, 
in  the  latter  case,  the  Court  decreed  a  new 
lease  for  the  remainder  of  the  term — 

Taylor  v.  Knight,  4  Vin.  Abr.  407; 

Hill  V.  Barclay,  18  Ves.  56 ; 

1  Storey's  Eq.  Juris.  85  ; 
and  this  in  analogy  to  the  case  of  redemption 
of  a  mortgage.  The  statute  now  takes  away 
the  necessity  for  a  new  lease.  The  tenant 
is  not  bound  to  pay  money  into  court,- till 
he  seeks  to  keep  the  landlord  out  of  posses- 
sion, or  to  regain  possession  himself.  In 
Wadman  v.  Caleraft,  no  money  was  paid 
into  court.  In  O'Mahony  v.  Dickson^  Lord 
Redesdale  remarks  that  the  words  of  the 
Irish  act  are  '*  imperative."  As  to  the 
merits,  the  defendants  cannot  set  up  the 
irregularity  of  the  accounts  as  a  forfeiture, 
for  they  have  waived  them.  The  term 
"insolvent,"  construed  with  the  context, 
means  taking  the  benefit  of  the  act.  An 
equitable  deposit  of  a  lease  is  no  forfeiture. 

Doe  V.  Bevan,  3  Mau.  &  Selw.  353. 

Doe  V.  Hogg,  1  Car.  &  Pay.  160. 
The  alleged  assignment  to  Barker  is  not 
properly  proved,  as  not  being  set  out  in  the 
answer.     The  only  thing  the  Court  can  do, 
is  to  direct  an  issue  as  to  that  point. 

WiGRAM,  V.  C. — ^Those  points  in  this 
case,  about  which  I  have  no  doubt,  I  will 
now  dispose  of,  reserving  only  those  other 
points  about  which  I  at  present  feel  consid- 
erable difficulty.  In  the  first  place,  some 
(7)  1  Jao.  &  Walk.  16. 

New  SERIBS,XI.— ClIANC. 


observations  were  made  as  to  this  being  a 
bill  by  two  executors  only ;  Meredith,  die 
third,  refusing  to  join  as  plaintiff,  but  giving 
no  reason  for  such  his  re^sal.  I  pass  over 
this,  as  I  do  not  think  it  ought  to  have  any 
weight  on  the  mind  of  the  Court.  Assum- 
ing the  bill,  therefore,  to  be  properly 
brought,  the  first  point  made  was,  that, 
according  to  the  provisions  of  the  4  Geo.  2. 
c.  28,  no  relief  could  be  given  at  the  hearing, 
because  the  plaintiff  have  not,  within  forty 
days  after  the  answer  was  put  in,  brought 
the  arrears  of  rent  into  court.  The  question 
I  have  first  to  consider  is,  whether  they 
were  bound  to  bring  this  money  into  court, 
under  pain  of  having  their  bill  dismissed 
with  costs  at  the  hearing.  If  I  look  at  the 
act  of  the  4  Geo.  2,  it  seems  to  me  impossi- 
ble to  mistake  the  true  construction.  The 
2nd  section  &cilitates  the  means  the  land- 
lord has  of  recovering  the  possession  of 
property,  where  the  rent  has  been  in  arrear 
for  more  than  half  a  year;  and  several 
things,  which  by  the  previous  law  were 
necessary,  are  by  this  act  dispensed  with, 
and  the  landlord  is  empowered  to  recover 
in  a  much  more  summary  way.  Before 
this  statute,  the  tenant  might  almost  at  any 
time  after  possession  actually  recovered, 
have  filed  his  bill  to  be  restored,  on  payment 
of  all  the  arrears  then  due.  But  that  act 
provides  that  the  tenant,  to  entitle  himself 
to  this  relief,  shall  file  his  bill  within  six 
months  firom  the  time  of  execution  executed, 
or  else  be  debarred  of  all  remedy.  In  the 
present  case,  the  bill  has  been  filed  within  * 
the  six  months  allowed  by  the  statute. 

Now  the  3rd  section  of  the  act  is  the  one 
on  which  the  obligation  of  the  tenant  to  pay 
the  money  into  court,  is  supposed  to  be 
founded.  Previous  to  this  act,  the  tenant, 
before  possession  had  been  recovered  against 
him,  or  even  before  judgment  recovered,  might 
have  filed  his  bill  against  the  landlord,  and 
obtained  an  injunction  to  restrain  the  land- 
lord from  recovering  possession,  the  tenant 
in  the  meantime  remaining  a  debtor  to  the 
landlord  for  the  amount  of  the  rent,  and  no 
security  being  given  to  the  landlord  for  the 
payment  of  rent  accruing  due  before  the 
cause  came  to  a  hearing.  In  another  case, 
the  landlord  might  have  actually  got  pos- 
session of  the  property  before  the  tenant  filed 
his  bOl,  and  cJl  the  tenant  would  then  ask 
would  be,  that  at  the  hearing  of  the  cause 
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the  Court  would  order  the  landlord  to  give 
up  possession  of  the  estate  on  payment  of 
the  rent.  I  do  not  now  at  all  go  into  the 
question  of  what  the  Court  would  do,  if  it 
made  a  decree  in  favour  of  the  tenant.  The 
objection  is,  that  the  omission  of  the  tenant 
to  pay  in  Uie  amount  of  the  rent,  within 
forty  days  after  answer,  has  deprived  him 
of  all  right  of  prosecuting  his  suit  in  this 
court.  The  words  of  the  3rd  section  are, 
**  That  in  case  the  said  lessee  or  lessees,  his, 
her,  or  their  assignee  or  assignees,  &c.,  shall 
within  the  time  aforesaid,  Sle  one  or  more 
hill  or  bills  for  relief  in  any  court  of  equity, 
such  person  or  persons  shall  not  have  or 
continue  any  injunction  against  the  pro- 
ceedings at  law  on  such  ejectment,  unless 
he,  she,  or  they  do  or  shall  within  forty  days 
next  a^r  a  full  and  perfect  answer  shall 
be  filed  by  the  lessor  or  lessors  of  the  plain- 
tiff in  such  ejectment,  bring  into  court  and 
lodge  with  the  proper  officer,  such  sum  and 
sums  of  money  as  the  lessor  or  lessors  of 
the  plaintiff  in  the  said  ejectment  shall,  in. 
his,  her,  or  their  answer,  swear  to  be  due 
and  in  arrear,  over  and  above  all  just  allow- 
ances ;  and  also  the  costs  taxed  in  the  said 
suit ;  there  to  remain  till  the  hearing  of  the 
cause,  or  to  be  paid  out  to  the  lessor  os 
landlord,  on  good  security,  subject  to  the 
decree  of  the  Court.  And  in  case  such 
bill  or  bills  shall  be  filed  within  the  time 
aforesaid,  and  after  execution  is  executed, 
the  lessor  or  lessors  of  the  plaintiff  shall  be 
accountable  for  so  much  and  no  more,  as 
he,  she,  or  they  shall  really  and  bond  fide, 
without  fraud,  deceit,  or  wilfid  n^lect, 
make  of  the  demised  premises.'* 

The  provision  as  to  the  payment  of  the 
money  into  court,  there  to  remain  until  the 
hearing  of  the  cause,  clearly  contemplates 
the  case  of  the  tenant  applying  to  the  Court 
for  relief,  by  way  of  injunction,  to  prevent 
the  landlord  turning  him  out  of  posses- 
sion. In  all  those  cases,  i£  the  injunc- 
tion is  to  be  granted,  the  Court  is  bound  to 
impose  the  terms  specified  in  the  act ;  but,  if 
the  landlord  is  actually  in  possession  before 
the  bill  is  filed,  and  the  tenant  asks  no  relief 
till  the  hearing,  this  provision  of  the  act 
does  not  apply ;  and  the  Court  acquiring 
no  jurisdiction  over  the  plaintiff  till  the 
hearing,  the  general  rules  of  the  court  must 
decide  what  is  to  be  done  ;  and  this  clause 
of  the  act,  applying  only  to  the  case  where 


the  party  applies  either  to  have  or  continue 
the  injunction,  cannot  be  extended  to  the 
relief  which  the  Court  is  to  give  at  the 
hearing.  But  I  was  referred  to  a  case  of 
O'Mahony  v.  Dickson^  where  it  was  said  that 
Lord  Redesdale  had  in  effect  decided  to  th« 
contrary,  on  the  4  Qeo.  1,  c.  5,  an  act  of 
the  Iridi  Parliament,  analogous  to  that  on 
which  I  have  been  observing.  Now,  if  that 
Irish  act  had  in  point  of  fiaict  b^n  worded 
in  the  same  way  as  the  English  act,  and 
Lord  Redesdale  had  put  a  judicial  construc- 
tion upon  it,  I  should,  of  course,  in  defer- 
ence to. his  judgment,  have  hesitated  long 
before  I  gave  a  contrary  opinion.  But 
when  that  Irish  act  is  referred  to,  the  lan- 
guage of  it  completely  bears  out  the  decision 
in  that  case.  Lord  Redesdale,  in  his  judge- 
ment, observes,  that  the  words  of  the  act 
are  imperative,  that  the  party,  *'  after  exe- 
cution levied**  in  ejectment,  shall,  on  filing 
a  bill,  even  within  the  six  months,  bring 
both  rent  and  costs  into  court.  K  the. 
English  act  were  similar  in  its  terms,  I 
should  feel  boimd  by  that  decision.  But 
my  opinion  on  this  part  of  the  case  is,  that 
I  am  not  precluded  by  the  non-pa3nnent  of 
the  rent  and  costs  from  giving  relief,  if  a 
case  for  relief  is  made  out.  Now,  the  next 
point  taken  was  of  this  nature,  that  there 
are  two  different  species  of  provisoes  found 
in  leases ;  in  some  of  them  there  is  a  com- 
mon clause  of  re-entry  on  non-payment  of 
rent,  and  nothing  more  ;  in  others,  there  is 
a  proviso  declaring  that  if  the  rent  is  not 
paid,  the  lease  shall  become  absolutely  void ; 
that,  this  being  a  case  in  which  the  words 
are,  ^*  that  the  lease  shall  become  absolutely 
void,**  there  is  no  lease  at  all  for  the  Court 
to  restore  to  the  tenant — ^nothing  for  it  to 
act  upon ;  and  therefore  the  Court  would 
not  give  relief.  Now,  it  certainly  strudc 
me  at  the  time,  that  the  argument  was  fal- 
lacious. If  it  could  be  shewn  that  a  court 
of  equity  could  give  relief  in  those  cases 
only  where  the  landlord  had  not  entered,  the 
argument  might  have  been  well  founded; 
but,  inasmuch  as  in  most  of  the  cases  where 
relief  has  been  given  the  bill  was  filed  after 
the  landlord's  entry,. the  argument  must  be 
fiedlacious,  because,  when  tiie  landlord  has 
entered,  the  lease  is  just  as  much  at  an  end 
in  a  court  of  law,  whether  the  proviso  is  for 
re-entry  merely,  or  that  the  lease  shall  be- 
come absolutely  void.     It  was  said,  how- 
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ever,  tliat  the  contract  of  the  parties  was 
different :  that  where  it  is  declared  the  lease 
shall  hecome  absolutely  void  on  non-pay- 
ment of  the  rent,  the  true  construction  is, 
that  the  parties  meant  to  say  the  lease  should 
in  &ct  be  at  an  end ;  and  no  relief  should 
be  given  against  the  consequence  of  non- 
payment of  rent.  I  by  no  means  accede  to 
that  proposition.  Now,  what  is  the  legal 
effect  of  the  contract  in  each  of  the  cases  ? 
In  the  one,  it  is,  that  the  simple  non-pay- 
ment of  rent  shall  make  the  lease  void ;  in 
the  other,  the  non-payment  of  rent,  followed 
by  the  landlord's  entry,  shall  make  the  lease 
void.  The  contract  is  the  same  in  both 
cases,  in  this  sense,  that  there  are  certain 
acts  to  take  place,  which  are  to  determine 
the  lease  altogether.  In  the  present  case, 
Ae  lease,  after  providing  that  the  tenant 
shall  not  assign,  &c.,  has  this  proviso, — 
"  That  if  the  said  G.  B,  his  executors,  8cc, 
shall  not  pay  to  Sir  H.  Owen,  his  heirs, 
&c.,  the  rents  reserved  in  the  lease  within 
fourteen  days  next  after  the  same  shall  be- 
come due,  being  lawfully  demanded  ;  or  if 
the  said  G.  6,  lus  executors,  &c.,  shall  make 
default  in  keeping  the  covenants  specified 
therein,  it  shall  be  lawful  for  Sir  H.  Owen, 
his  heirs  and  assigns,  to  enter  into  and  upon 
the  said  premises." 

This  is  nothing  more  than  the  common 
clause  of  re-entry  in  the  case  of  a  breach  of 
covenant ;  and,  if  the  landlord  enters  under 
this  power,  the  legal  consequence  of  such  re- 
entry is,  that  the  lease  becomes  to  all  intents 
and  purposes  forfeited,  and  the  term  deter- 
mines anid  becomes  utterly  void.  The  addi- 
tion of  the  words,  that  **  the  lease,  as  to  the 
tenn  hereby  granted,  shall  in  that  case  be 
fbrfeited,  and  the  same  term  shall  cease,  de- 
termine, and  be  utterly  null  and  void,  as  if 
the  same  had  never  been  made  and  created,'* 
expresses  merely  the  legal  effect  of  the 
landlord's  entry.  The  latest  decision  upon 
the  subject  that  I  have  been  able  to  find,  is 
the  case  ofAmsbffr,  Woodward  (fi),  A  lease 
had  been  granted,  with  a  proviso,  that  if  the 
rent  should  be  in  arrear  for  twenty-one  days 
after  demand  made,  or  if  any  of  the  cove- 
nanter should  be  broken,  the  term  thereby 
granted,  or  so  much  thereof  as  should  be 
fiien  unexpired,  should  cease,  determine, 
and  be  wholly  void ;  and  it  should  be  law- 

(8)  6  B.  &  C.  519  J  8.  c.  5  Law  J.  Bep.  K.B.  199. 


ful  to  and  for  the  landlord,  upon  the  demised 
premises  wholly  to  re-enter,  and  the  same 
to  hold  to  his  own  use,  and  to  expel  the 
lessee.  The  only  difference  between  those 
two  cases  being,  that  in  the  case  cited,  the 
declaration  that  the  lease  should  become 
void  precedes,  and  the  right  of  re-entry  to 
the  landlord  follows ;  a  consequence  of  law 
which  would  attach  to  the  lease  being  for- 
feited :  in  the  present  case,  the  clause  of 
re-entry  precedes,  and  the  declaration  of 
legal  consequences  follows.  Jn  that  case 
Doe  V.  Bancks  and  Rede  v.  Farr^  were  both 
cited;  and  Lord  Tenterden,  after  holding 
that  notwithstanding  those  dear  words  mak- 
ing it  void,  the  acceptance  of  subsequent  rent 
would  keep  the  lease  alive,  says,  *'  the  pro- 
viso in  this  ease  is  not  precisely  the  same 
as  in  those  cited :  for  here,  after  a  statement 
that  in  certain  events  the  term  should  cease, 
determine,  and  be  utterly  void,  it  is  added, 
*  and  it  shall  be  lawful  to  and  for  the  land- 
lord to  re-enter.'  Taking  those  two  clauses 
of  the  proviso  together,  the  sound  construc- 
tion of  them  gives  to  the  landlord  a  right  to 
re-enter,  to  be  exercised  or  not,  at  his  elec- 
tion :  otherwise  the  latter  clause,  'it  shall 
be  lawful  to  re-enter,'  would  have  no  effect. 
I  think  it  may  fisdrly  be  construed,  as  if 
the  two  members  of  the  sentence  were  trans- 
posed, and  then  there  can  be  no  doubt  that 
a  receipt  of  rent,  after  the  breach  of  covenant, 
would  be  a  waiver  of  the  forfeiture."  No- 
thing can  be  stronger  than  that,  because  all 
the  old  cases  went  to  shew,  where  the  true 
construction  of  the  proviso  is,  that  the  lease 
should  become  actually  void,  no  acceptance 
of  rent  could  set  up  a  term,  which  had,  in 
point  of  feet,  ceased  by  the  very  act  of  the 
parties.  I  wish  it  be  understood,  that  I 
do  not  mean  to  give  any  opinion,  as  to  whe- 
ther in  abstract  cases  there  would  be  a  differ- 
ence in  a  court  of  equity,  between  the  com- 
mon case  of  a  power  by  a  landlord  to  enter, 
and  a  clause  declaring  that  the  lease  shall  be 
to  all  intents  and  purposes  null  and  void. 
I  foimd  myself  entirely  upon  the  construc- 
tion of  the  words  in  ihe  clause,  in  which 
construction  I  am  supported  by  what  Lord 
Tenterden  says  in  Arnsby  v.  Woodward,  that 
this  is  nothing  more  in  efiect  than  a  clause  of 
re-entry ;  and  which  therefore  brings  this  case 
within  the  ordinary  cases  in  which  a  court  of 
equity  will  give  relief.  I  certainly  am  very 
much  confirmed  in  that  opinion,  by  the  case 


Digitized  by 


Google 


140 


COURT  OF  CHANCERY : 


of  Taylor  v.  Knight,  and  by  Lord  Eldon's 
observations  on  the  state  of  the  law  m  HiU 
V.  Barclay  f  that  the  Court  formerly  used  to 
consider,  in  conformity  with  the  decisions  at 
law,  that  where  the  landlord  had  entered, 
the'  lease  was  gone,  and  the  only  way  they 
could  give  relief  was  by  creating  a  new 
lease.  But  now  the  statute  recognizing  the 
right  of  the  tenant  to  be  relieved,  dispenses 
with  that  which  is  a  mere  form,  and  declares 
that  the  last  lease  should  be  deemed  to  have 
continuance.  The  analogy  also  to  the  case 
of  mortgages  fortifies  the  reasoning  in  the 
same  way.  In  point  of  fact,  the  object  of 
the  proviso  in  both  cases  is  the  same ;  in 
this  it  is  to  secure  to  the  landlord  the  pay- 
ment of  his  rent ;  and  the  Court  therefore 
considers,  whether  rightly  or  wrongly  is 
immaterial,  that  provided  the  landlord  has 
his  money  paid  him  at  any  time,  he  is  as 
well  off  as  if  he  had  it  paid  to  the  day.  As 
to  the  next  point,  it  is  clear,  that  the  defen-> 
dants  are  at  liberty  to  shew,  that  there  have 
been  other  breaches  of  covenant,  which,  if 
proved,  would  work  a  forfeiture  on  groimds 
independently  of  the  non-payment  of  rent 
— ffi/Z  V.  Barclay,  Lovat  v.  Lord  Ranelay%, 
ThoTnp^aon  v.  Guyon  (9).  Whether  those 
breaches  of  covenant  are  to  be  proved  in  the 
cause,  or  to  be  tried  in  an  issue,  must,  I 
apprehend,  depend  very  much  on  the  form 
and  the  course  which  the  pleadii^  have 
taken.  If  the  defendants  had  fuUy  set  forth 
in  their  answer,  the  deed  by  which  an  assign- 
ment without  licence  had  been  made,  and 
proved  the  case  distinctly,  I  am  not  aware 
of  any  reason  why  I  should  not  at  once  have 
decided,  that  the  plaintiff  should  not  have 
the  relief  prayed*  The  deed  constituting 
the  alleged  assignment  is  produced  by  Barker, 
and  proved  riv4  voce  at  the  hearing.  The 
only  questions  put  by  the  registrar  to  the 
witness  on  such  an  occasion  are,  ''Is  that 
youx  handwriting  ?  Did  you  see  G,  B.  sign 
the  deed?  Did  you  see  him  deliver  it  ?**  But, 
if  the  deed  is  a  material  deed,  and  is  not  set 
forth  in  the  pleadings,  so  as  to  give  the  other 
side  an  opportunity  of  challenging  it,  that 
proof  will  not  be  sufficient.  Here  die  an- 
swer merely  say^,  that  a  counterpart  of  the 
lease  is  in  the  possession  of  Barker,  with 
whom  it  was  deposited  by  George  Bowser, 
the  elder,  and  that  Barker  claims  a  lien  by 

(9)  5  Sim.  70. 


virtue  of  such  deposit.  That  is  not  n  sHiB- 
cient  allegation  to  enable  the  party  to  use 
the  deed  so  proved  at  the  hearing.  The 
other  questions,  as  to  the  alleged  insolvency^ 
and  the  conduct  of  George  Bowser,  in  not 
duly  delivering  accounts,  I  shall  reserve  for 
consideration, 

Nov.  24,  1841.— WiGRAM,  V.C.— The 
questions  on  which  I  thought  it  right  to 
reserve  my  opinion,  were  two ; — ^first,  whe- 
ther the  defendants  (the  Colbys)  had 
proved,  in  this  cause,  any  such  breaches  of 
the  covenants  in  the  lease  as  would  woik  a 
forfeiture  of  that  lease  at  law  ;  or  whether 
they  were  entitled  to  have  snefa  question 
tried  in  an  issue  oi  action ; — and,  secondly, 
whether  the  acts  and  conduct  of  George 
Bowser  the  elder,  in  his  dealings  with  tibte 
property  in  question,  had  been  sueh  as  to 
deprive  him  of  his  right  to  the  assistance  of 
a  court  of  equity,  in  relieving  against  ft  for- 
feiture occasioned  only  by  a  breach  of  hi« 
covenant  to  pay  the  rent  reserved  by  the 
lease.  The  first  ^outid  relied  on  by  the 
defendants,  other  than  non-payment  Of  lent, 
as  enabling  them  to  eject  the  plaintiffs,  was 
the  alleged  neglect  or  omission  of  George 
Bowser  the  elder  to  deliver  regular  accounts 
of  the  minerals,  according  to  a  covenant  in 
the  lease.  1  cannot  think,  on  the  evidence 
before  me,  it  would  so  have  beentteated  at 
law  ;  for  I  think  the  neglect  or  omission  to 
deliver  those  accounts  must  have  been  withm 
the  knowledge  of  the  lessor ;  and  the  sub«- 
sequent  dealings  of  the  lessor  with  the  tenant^ 
may  have  amounted  to  a  waiver  of  the 
consequences  occasioned  by  such  breaches. 
But  I  must  not  be  understood  as  intimatikig 
any  opinion  on  the  question,  whether  the 
covenants  I  am  now  re^n^  to  have  been 
broken  or  not.  The  next  ground  relied 
on,  as  having  entitled  die  defendants  to 
enter  and  avoid  the  lease,  was  the  alleged 
insolvency  of  G.  Bowser  the  elder.  In 
answer  to  this  pomt,  it  was  contended,  to 
the  plaintifli,  that  the  word  "insolvent** 
imported  an  insolvency  whereby  the  property 
of  the  insolvent  would  by  law  be  divested 
out  of  him,  and  transferred  to  another ;  and 
further,  that  if  such  were  not  the  meaning  of 
the  word  in  the  abstract,  its  meaning  in  that 
sense  was  fixed  by  the  context  of  the  words 
in  the  covenant  in  the  lease.  The  oases  as  to 
the  sense  in  which  the  word  "kisdvent  **'  in 
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to  be  eoB^tnied,.  wberethe  ebuse  containing 
it  does  not  itself  fix  its  meaning,  are  nu« 
merotts. 

Readerv.  KmichhM,  5  Term  Rep.  218,  n. 

Bmjfhf  V.  Scbqfi^ld,  1  Mau.  &  Selw.  338. 

Dakin  t^  Cope,  2  Russ.  170. 

The  Birmingham  Benefit  Society's  case, 
3  Sim.  421. 

Cuttea  V.  Scmger,  2  You«  &  Jer,  4^9 ;  and 
DeTastetv.Le  Tavemier,  1  Keen,161 ; 
8.  «.  3  Sug.  Yen.  &  P.  318. 
I  al^ctain,  however,  j&om  giving  any  opinion 
np<Mi  this  pcnnt ;  because,  so  far  as  my  ulti- 
mate judgment  in  this  case  may  depend  on 
the  insolvency  of  G.  Bowser  the  elder,  I 
certainly  consider  the  plaintiffs  entitled  to 
the  bcsiefit  of  an  issue  to  try  the  fact.  In- 
dependently of  other  consideJiatioos,  the 
ground  on  which  the  defendants  rely  for 
establishing  the  fact  of  insolvency,  is  |iot 
so  brought  forward  on  ,the  pleadings,  that 
the  plaintiffa  could  be  prep9red  to  meet  the 
evidence  adduced  by  the  defendants.  The 
thifd  and  only  other  ground,  except  the 
non-pajnnent  of  rent^..on  which  the  defen- 
dants have  relied  as  a  ground  for  avoiding 
the  leaBe».  was  the  brisach  cf  the  covenant 
not  to  assign  without  licence.  The  specific 
broaches  of  the  covenant  brought,  or  at- 
tempted to  be  brought,  under  my  notice,  are 
an  assignment  to  one  Freeman,  in  1833,  by 
way  of  mortgage,  and  a  decree  of  this  Court, 
in  Fiti  v.  Bonner,  declaiing  a  party  in  that 
cause  entitled  to  an  assignment  of  the  lease  or 
some  interest  in  it,  and  decreeing  the  same 
accordingly.  These,  as  I  understand  the 
casei  aie  the  only  twp  cases  of  actual  legal 
assignme^  of  the  property,  relied  on.  The 
other  cases  of  dealings  with  the  property,  to 
whidi  the  plefulings  refer,  are  not,  as  I  im- 
deotand  the  defendants*  case,  relied  on  as 
legal  assignments.  Without  going  into  the 
question,  whether  the  evidence  in  support  of 
this  is  sufficient  or  not,  I  am  of  opinion,  I 
cannot  eonsistently  with  justice  bind  the 
light  of  the  plaintiffs,  without  giving  them 
an  opportunity  of  trying  the  case  in  an  issue. 
Whatever  view  I  might  have  taken,  if  George 
Bowser  the  elder  were  living,  neither  of 
these  alleged  assignments  is  so  pleaded  in 
the  answer,  that  I  can  consider  the  plaintiffs, 
who  were  executors  only,  as  having  had  a 
Mt  opportunity  of  trying  the  question. 
The  remaining  qnestion  is  one  on  which  I 
have  £iilt/gi^'4'9S^)^t  ,  f  .a4n)it,  that  a 


case  may  well .  exist,  in  which  a  lessee 
shall  have  so  dealt  with  the  property  of  his 
lessor,  or  so  acted  as  to  deprive  himself  of 
all  right  to  equitable  interference  in  redeem- 
ing his  lease,  forfeited  by  non-payment  of 
rent,  though  no  covenant,  other  tiian  that, 
may  have  been  broken ;  but  I  entirely  dis- 
claim the  proposition,  that  a  court  of  equity 
is  to  exercise  a  mere  arbitrary  discretion 
upon  this  subject;  or  that  the  equitable 
considerations  which  are  to  deprive  the 
plaintiffs  in  this  case  of  their  right  to  redeem 
their  testator's  lease,  are  such  as  are  not 
capable  of  being  defined,  or  at  least  of  being 
reduced  to  a  principle.  In  the  absence  of 
authority  upon  this  specific  point,  I  refer  to 
cases  which  appear  to  me  to  be  most  nearly 
analogous  to  tiie  present  case ;  that  is,  the 
cases  in  which  the  Court  has  occasion  to 
consider,  whether  the  acts  or  circumstances 
of  a  plaintiff  asking  specific  performance  of 
an  agreement  to  grant  a  lease,  are  such  as 
to  deprive  him  of  the  aid  of  the  Court  in 
obtaining  such  lease  by  its  decree.  In  the 
first  place,  I  think  I  could  not  hold,  that  a 
mere  equitable  agreement  respecting  the 
property,  not  accompanied  with  change  of 
possession,  would  work  a  forfeiture  of  the 
lease  in  equity,  if  the  acts  which  are  relied 
on  as  working  a  forfeiture  at  law,  can  be  got 
over.  Independently  of  this,  in  considering 
the  acts  imputed  by  the  defendants  to  the 
plaintiffs,  I  am  bound  to  consider  at  the  same 
time,  what  have  been  the  acts  of  the  defen- 
dants in  relation  to  the  same  matters. 

Now  I  take  it  to  be  a  settied  principle  of 
this  Court,  a  principle  more  stricUy  applicable 
to  mining  property  than  any  other,  (iVior- 
tvay  V.  Rowe  {10) f  and  other  similar  cases) 
that  a  party  who  witnesses  a  breach  of  con- 
tract by  another,  and  instead  of  applying 
promptly  to  this  Court  for  relief,  lies  by  and 
permits  the  alleged  wrong-doer  to  proceed 
in  the  acts  complained  of,  incurring  expense 
and  liabilities, — a  party  so  acting,  wiU  be 
considered,  in  this  court,  as  having  waived 
the  wrong  he  complains  of,  and  w^  be  left 
to  his  legal  remedies.  Now  what  has  been 
the  conduct  of  the  defendants  in  this  case, 
with  respect  to  the  principal  acts  which  they 
impute  to  the  plaintiffs  ?  With  respect  to 
the  non-delivery  of  accounts  according  to  the 
covenant,  I  have  already  observed  upon 

(10)  19  Ves.  156, 
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their  conduct.  The  alleged  inBolvenoy,  iun 
xiording  to  the  defendcoit's  evidence,  was 
known  to  them  in  April  1835.  The  alleged 
fact,  that  possession  of  the  property  had 
been  given  over  to  Geoi^e  and  Samuel 
Rowser,  as  mortgagees,  was  known  in  De- 
cember 1885  ;  and  the  time  when  the  several 
alleged  agreements  became  known  to  the 
defendants  was  nowhere  brought  to  my 
notice.  It  is  true  that  the  defendants  allege 
and  prove  that  an  action  was  commenced  in 
October  1835.  That  action  is  kept  pending 
over  the  plaintiffs  till  February  1837,  when 
judgment  was  signed.  In  the  summer  of 
1837,  the  defendants  discover  that  they  can 
have  access  to  the  mines  from  their  own 
lands,  and  it  is  not  till  the  following  Michael- 
mas that  instructions  are  given  by  the  de- 
fendants to  their  solicitor  to  carry  the  judg- 
ment into  effect.  In  the  meantime,  the 
trustees  of  J.  Colby  might  have  been  carry- 
ing on  a  treaty  with  Samuel  Bowser,  (who 
was  not  the  representative  of  Bowser's 
estate,)  to  grant  a  lease  of  the  premises,  in 
substitution  of  the  lease  in  question,  and  the 
proceedings  against  Bowser's  estate  were 
therefore  suspended.  The  infancy  of  John 
Colby,  till  1837,  is  no  excuse  for  this  del^y, 
for  his  trustees  had  full  power,  and  wese 
acting  in  respect  to  this  part  of  his  estate. 

For  these  and  ^milar  reasons,  which  the 
pleadings  and  evidence  disclose,  I  think  I 
'Shall  best  consult  the  justice  of  the  case  by 
making  the  result  of  this  suit  depend  on  the 
right  of  the  defendants  to  enter  and  deter- 
mine the  lease  at  the  time  when  judgment 
was  recovered  in  the  ejectment.  The  only 
remaining  question  is,  in  what  form  the  issue 
should  be  directed,  and  what  amount  of 
money,  if  any,  is  to  be  paid  into  court. 

Dec.  8.— il/ir.  Temple  And  Mr.  Walher.fot 
the  defendants,  contended  that  the  issue  ought 
to  be  similar  to  that  directed  in  Thompson  v. 
Quyon^  and  that  the  plaintiffs  ought  to  be 
ordered  to  bring  into  court,  in  the  first 
instance,  the  arrears  of  rent,  with  interest 
from  the  time  it  became  due — Ex  parte 
Fau^han  (11),  and  also  a  sum  of  money  to 
answer  the  costs  of  the  ejectment,  and  also  the 
costs  of  this  suit ;  for  that  confessedly,  upon 
the  pleadings,  the  plaintiffs  represented  an 
insolvent  estate,  and   the  defendants  were 

(11)  Turn*  &  Rubs.  487. 


entitled  to  some  secimty  t&at  th^  plaintiffit 
were  able  to  redeem  the  lease. 

Mr.  S.  Sharpe  and  Mr.  Chandlees,  for 
the  plaintiffs,  contended  that  the  application 
for  payment  of  the  money  into  court  pro- 
ceeded upon  a  fallacy,  for  that  was  never 
done,  except  the  Court,  by  its  interposition, 
deprived  the  landlord  of  some  security  which 
he  might  otherwise  have  had.  The  Court 
was  only  now  trying,  by  an  issue,  that 
which  might  have  been  tried  by. the  evi- 
dence before  the  Court.  In  Wadman  v. 
€akrafi,  an  issue  was  directed,  but  the 
money  was  not  ordered  to  be  brought  into 
court.  That  there  was  no  object  to  be 
gained  by  it ;  for,  if  the  plaintiff  failed  in 
the  issue,  the  Court  could  not  order  the  de- 
fendants' debt  to  be  paid  out  of  the  money 
in  court. 

The  Court  directed  two  issues  to  be  tried, 
corresponding  to  the  first  and  third  issues  in 
the  case  of  Thampsotir.  Gwfon^  and  reserved, 
for  consideration,  the  question  as  to  the  pay- 
ment into  court  of  the  rent  and  costs  pre- 
vious to  tihe  trial  of  the  issues. 

Dec.  11. — ^WiORAM,  V.C*  — I  am  of 
opinion,  that,  in  giving  the  plaintiffs  an 
issue,  I  ou^t  to  impose  upon  them  tJie 
terms  of  bringing  into  court  the  rent  due  at 
the  time  possession  was  recovered  by  the 
landlord,  and  the  costs  at  law.  On  a  former 
occasion,  I  had  great  doubts  whether  this 
case  was  within  ti^e  scope  of  thei  cases  where 
such  terms  had  been  imposed.  It  is  rather 
the  converse  of  tliem.  The  ordinary  cases 
are,  where  the  defendant  in  equity  is  pro- 
ceeding against  the  plaintiff  at  law,  and  the 
Court,  on  equitable  grounds,  restrains  the 
assertion  of  the  legal  right.  In  this  case,  it 
is  required  that  the  plaintiflb  should  pay 
money  into  court  which  they  are  not  bound 
to  pay,  unless  they  succeed  in  their  suit, 
and  which  they  have  only  offered  to  pay,  on 
condition  of  obtaining  a  contemporaneous 
execution  of  the  lease.  My  decree,  there- 
fore, will  be  special  in  this  respect.  While 
I  disclaim  a  right  to  exercise  an  arbitrary 
discretion,  I  am  perfectly  satisfied  that  I  am 
right  in  this  case.  The  plaintiffs  are  the 
representatives  of  George  Bowser's  estate, 
and  it  is  only  in  that  character  that  I  know 
them.  The  case  made  by  the  bill  is,  that 
the  plaintiffs,  and  the  defendant  Meredith, 
as  th6  personal  rej^-esentatives  of  G.  Bow- 
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nr  the  dder,  are  entitled  to  Uie  relief 
prayed.  The  defendants  say,  that  G,  Bow- 
ser the  elder,  previous  to^and  at  the  time  of 
his  death,  was  insolvent,  within  the  meaning 
of  the  proviso  in  the  lease ;  and  the  lessors 
comphiin  that  the  existence  of  the  present 
suit  is  seriously  prejudicial  to  their  interests, 
and  ask  that  they  may  have  security  that 
the  phuntiffs  wiU  he  ahle  to  redeem  the 
lease.  Though  that  point  is  not  sufficiently 
dear  upon  the  pleadings  that  I  can  imme- 
diately decide  it,  yet  I  cannot  overlook  the 
fact  that  there  is  evidence  strongly  tending 
to  prove  tiie  insolvency.  The  fact  of  such 
insolvency  heing  proved,  is  not  inconsistent 
with  the  plsintifis  succeeding  on  the  trial  of 
the  issues. 

The  decree  made  was,  that  the  plaintiffii 
should  pay  700^.  into  court  on  or  hefore 
the  28th  of  January  1842 ;  and  the  issues 
directed  were«— first,  whether  George  Bow- 
ser the  elder,  his  executors,  &c.^had  com- 
mitted any  hreach  of  the  covenants,  &c, 
other  than  in  respect  of  non-payment  of 
rait,  or  had  hecome  insolvent  within  the 
terms  of  the  lease ;  secondly,  whether  Sir 
H.  Owen,  his  heirs  or  assigns,  had  waived 
the  forfieiture.  Defendants  (except  Mere- 
dith) to  he  plaintiffii  at  law ;  plaindffii  and 
Meredith  to  be  defendants  at  law.  In  case 
the  7002.  should  not  be  paid  into  court  by 
the  time  appointed,  the  bill  to  be  dismissed, 
with  costs. 


BLADE  V.  SLADE. 


WlGRAli,  V.C.    1 

Dec.  11,  13,  14.  I 

Pleading — Plea  and  Answer — Amended 
Bill — General  Demurrer^ 

Where  a  defendant  has  filed  a  plea  and 
answer  to  the  original  biUf  he  cannot  denmr 
generally  to  the  amended  dt^.^-Sed  quaere, 
if  an  entirely  new  case  is  made  by  the  amende 
menu. 

Bill  by  the  next-of-kin  of  A,  against  B, 
^  C,  administrators  of  A^  and  executors 
of  R,  (under  whose  will  A,  was  a  legatee  J, 
praying  an  jiccount  of  both  estates,  B.  ^  C, 
amswered  as  to  A*s  estate,  and  pleaded,  as  to 
the  account  prayed  of  R*s  estate,  an  account 
settled  with  A,  Plaintiffs  amended  by  in^ 
serting  merely  the  substance  of  the  plea  by 
way  of  pretence  and  avoiding  it.  The  de- 
fendants then  demurred  generally  for  multi^ 


furiousness,  Denntrrer  overruled,  on  the. 
ground  that  the  cause  of  general  dewwrrer' 
existing  in  the  original  bill  wae  waived  by 
the  plea  and  answer  put  in. 

This  was  a  bUl  by  some  of  the  next-of- 
kin  of  Anna  Slade,  against  the  representa- 
tives of  Anna,  and  against  the  representatives 
of  Robert  Slade,  the  iGEtther  of  Anna. 

Robert  Slade,  the  testator,  by  his  will, 
dated  the  14th  February  1829,  after  giving 
certain  legacies,  gave  the  residue  >ofhii3  reid 
and  personal  estate  to  five  trustees,  whom 
he  slso  appointed  his  executors,  and  of 
whom  the  defendants  Robert  Slade,  James 
Slade,  and  Thomas  Slade,  were  three,  in 
trust  for  all  his  children  equally  on  their 
attaining  twenty-one,  and,  in  the  event  of 
any  of  them  dying  under  age,  and  without 
leaving  issue^  witibi  benefit  of  survivorship 
to  the  others.  The  testator  died  on  the 
17th  of  March  1883,  and  Robert  and  James 
Slade  proved  his  will.  The  bill  charged 
that  lliomas  Slade,  though  he  did  not 
prove,  had  acted  in  the  trusts,  and  had  got 
in  part  of  the  personal  estate.  The  trus- 
tees earned  on  the  testator's  trade  till  Anna 
Slade  came  of  age,  and  had  sold  the  real 
estate.  The  testator  left  five  children,  who* 
attained  twenty-one,  and  who,  under  his 
will,  were  entitled  to  his  residuary  estate  in 
equal  shares.  Anna  Slade  attained  twenty- 
one  in  December  1836,  and  in  March  1839 
died  intestate.  On  the  13th  of  Feb* 
raaryl840,  Robert  and  James  took  out 
administration  to  Anna.  The  original  bill 
stated  that  they  had  a  large  sum  in  their 
hands  as  Anna's  estate ;  and  that  a  consid- 
erable part  of  Anna's  estate  consisted  of  her 
residuary  share  of  her  father's  estate,  which 
had  never  been  paid  over  to  her,  and  which 
was  still  due ;  and  that  no  account  had  been 
rendered  to  her  by  the  executors  of  the 
Other's  estate. 

The  bill  then  prayed  an  account  gene- 
rally of  all  the  father's  estate  against  his 
executors,  and  also  an  account  of  the  per- 
sonal estate  of  Anna  against  her  adminis- 
trators. To  this  bill  Robert  and  James  put 
in  a  joint  plea  and  answer ;  as  to  that  part  of 
the  bill  which  prayed  an  account  of  the 
father's  estate,  pleading  an  account  stated 
with  Anna,  and  answering  as  to  that  part 
which  asked  an  account  of  Anna's  estate. 
The  plaintifis  submitted  to  the  plea,  and 
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amended  their  bOl,  stating  the  settled  aoooiint 
hy  way  of  pretence,  and  charging  that  no 
such  account  was  ever  settled;  and  that,  if 
it  was,  the  same  was  fraudulent  and  void. 
To  the  bill  so  amended,  the  defendants, 
Robert  and  James,  put  in  a  general  de- 
murrer, on  the  ground  of  muld&iriousness. 

Mr.  S,  Sharpe  and  Mr.  FreeUng,  for  the 
demurrer. — The  effect  of  the  plaintiffs'  sub- 
mission to  the  former  plea,  was,  to  strike 
out  of  the  original  bill  so  much  of  it  as' 
related  to  the  testator  Robert  Slade's  estate ; 
in  that  state  of  the  record,  therefore,  the 
objection  of  multifariousness  did  not  arise. 
This  distinguishes  it  from  Elliee  v.  Good- 
son  (1).  Mbst  a  plea  submitted  to,  and  the 
bill  amended,  a  demurrer  will  lie  to  Uie  whole 
amended  bill. 

Prosser  v.  Edmonds,  1  You.  &  Col.  481. 

Ritchie  v.  Aylwin,  15  Yes.  80. 
The    bill    is    multi£mous — Marcos   v. 
Pebrer  (2) ;  in  which  case  the  Vice  Chan- 
cellor disapproved  of  the  decision  in  Turner 
y«  Robinson  (3). 

Saxton  V.  Davis,  18  Yes.  72. 

Pearse  v.  Hewitt,  7  Sim.  471 ;  s.  e.  7 
Law  J.  Rep.  (n.s.)  Chanc.  286. 
Mr.  Teed  and  Mr.  WOcock,  for  the  bin. 
-—This  bill  is  not  multi£mous,  for  all  the 
parties  interested  in  Robert  Slade's  estate 
are  interested  in  Anna's  —  Campbell  v. 
Mackatf{4).  The  executors  having  em- 
ployed the  money  of  Anna  in  their  business, 
the  case  is  within  the  principle  of  Bowsher 
r,  Waikin8(5).  But  the  demurring  defen- 
dants have  answered  part  of  the  original  bill, 
and  the  case,  as  to  that  part,  not  being 
varied  by  the  amendment,  ihej  cannot  now 
put  in  a  general  demurrer — Elliee  v.  Good- 
son  ;  for  the  original  bill  was  subject  to  the 
same  objection.  It  is  said,  that  that  part  of 
the  original  bill  must  be  considered  as  struck 
out  by  the  plea  submitted  to  :  if  that  were 
so,  the  defendants'  answer  to  that  part  is 
still  on  the  file.  The  36th  of  the  Orders  of 
August  last  applies  only  to  the  case  of  a 
partial  demuirer,  and  not  where  the  demurrer 
is  to  the  whole  bill. 

(1)  8  Myl.  &  Cr.  658 ;  ■.  c.  7  Uw  J.  Rep.  (n.s.) 
Chanc.  147. 

(2)  S  Simu  466. 

(3)  1  Sim.  &  Stu.  318. 

(4)  1  MyL  &  Cr.  608 ;  b.  c.  6  Uw  J.  Rep.  (n.b.) 
Cbanc.78. 

(^)  1  Ross.  &  Mjl.  277. 


Mr.  S.  Sharpe,  in  reply.-^After  the  bill 
is  amended,  it  stands  in  the  place  of  a  new 
bill — Spencer  v.  Bryan  (6).  After  a  plea 
submitted  to,  a  defendant  may  put  in  a 
general  demurrer. 

Robertson  v.  Lord  Londonderry,  5  Sim. 

226;   s.  c.   3  Law  J.   Rep.   (n.s.) 

Chanc.  20. 

Prossery.  Edmonds,  1  You.  &  Col.  481. 

Lloyd  V.  Douglas,  4  Ibid.  448 ;  s.  c. 

10  Law  J.  Rep.  (n.s.)  Ex.  £q.  34. 
Stephens  v.  Frost,  2  Ibid.  306 ;  s.  c.  6 
Law  J.  Rep.  (n.s.)  Ex.  Eq.  41. 
In  Davis  v.  Davis  (7),  it  said,  that  the 
case  of  Bowsher  v.  Watkins  does  not  esta- 
blish the  general  proposition  contended  far, 
but  collusion  must  be  proved. 

WiGRAM,  V.C. — The  question  is,  whe- 
ther a  general  demurrer  will  lie  to  the 
amended  bill,  there  being  an  answer  to  the 
original  biH,  and  a  plea,  to  which  the  plain- 
tiffs submitted.  The  general  rule  is,  that 
where  there  is  an  answer  to  any  patLof  the 
original  bill,  you  cannot  file  a  general  de- 
murrer. The  reasoning  in  the  old  cases  is, 
that  the  amended  bill  is  considered  as  the 
original  bill,  written  upon.  If  the  Court 
had  then  done  what  Lord  Cottenham  did  in 
ElUce  V.  Goodson,  asserted  a  right  to  look 
into  the  record,  they  might  have  framed  a 
rule  which  would  have  done  justice  to  the 
parties.  I  will  not  finally  decide  this  case, 
till  I  have  looked  into  the  pleadings.  The 
question  is,  whether  the  defendants,  by  their 
plea,  have  not  waived  the  objection  of  mul- 
tifariousness;  if  so,  it  cannot  be  revived. 
By  the  Court  asserting  a  right  to  look  into 
the  record,  it  gets  rid  of  the  embarrassment 
of  the  old  rule.  If  I  should  come  to  the 
conclusion  that  the  objection  has  been 
waived,  it  will  not  be  necessary  to  decide  the 
question  of  multiferiousness. 

Dec.  14. — ^WiGRAM,  V.C, — In  this  case 
the  defendants  have  demuxied  to  the  amended 
bill  for  multifariousness;  the  same  objec- 
tion, if  it  exists  in  the  amended  bill,  ex- 
isted also  in  the  original  .bill.  The  defen- 
dants filed  a  plea  and  answer  to  the  original 
bill ;  the  plea  insisting  merely  upon  a  settled 
account.     This  was  a  submission,  on  the 


(6)  9  Yes.  281. 

(7)  2  Keen,  M4^ 
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part*  of  4ihe  defettdaiEU,  to  liave  two  distinct 
subjects  disposed  of  in  one  suit,  subject 
only  to  the  question,  whether  the  amount^ 
was  to  be  taken  as  on  the  settled  account. 
Upon  the  authority  of  ElUee  ▼.  Goodaon,  I 
am  bound  to  overrule  this  demurrrer;  but,  if 
it  is  desired  by  the  defendants,  I  will,  in  tbe 
order  giving  them  time  to  answer,  declare 
that  such  Older  shall  not  prejudice  any  ap- 
plication they  may  be  advised  to  make  for 
leave  to  plead.  It  is  on  the  special  ground 
that  s^  plea  of  a  settled  account  has  been 
submitled  to,  that  I  think  I  can  grant  this 
indulgence  without  infringing  any  rule  of 
the  Court 

Demurrer  evemded. 


} 


BLEW  V.  MARTIN. 


WlOllAM,  V.C. 

Jan.  11. 

Practice. — Service  of  Copy  Bill — 2Srd 
and  24ih  New  Orders — Affidavit. 

For  ihepurpoBes  of  the  2Srd  of  the  Orders 
cf  August  1841,  it  is  not  necessary  to  serve 
a%  **  ^fice^*  copy  of  the  bill :  an  examined 
copy  is  sufficieni. 

The  plaintiff  mofved,  under  the  24th  of  the 
Orders  of  August  1841,  for  leave  to  enter 
a  memorandmn  in  the  six  cleiks  office,  of 
the  service  and  time  of  service  of  the 
copy  of  a  bill,  oibitting  the  interrogating 
part,  upon  the  defendant,  B.  Blew,  under 
the  28rd  of  the  same  Orden.  The  affida* 
vits  in  support  of  the  motion  were,  first, 
the  affidavit  of  B,  who  deposed  that  he  had 
carefully  examined  the  paper  writing  marked 
A,  and  shewn  to  the  deponent  at  the  time  of 
swearing  the  affidavit,  with  a  bill  filed  in 
this  honourable  court  by  the  above-named 
plaintiff,  on  or  about  the  1 7th  of  December 
1841,  against  the  above-named  defendants, 
and  that  tiie  same  was  a  true  copy  of  such 
bill,  omittmg  the  interrogating  parts ;  that 
the  bill  did  not,  as  againert  the  said  defendant, 
pray  a  sul^pcena  to  appear  and  answer,  but 
prayed  that  the  said  (kfendant,  upon  being 
itarved  wflh  a  copy^ieivof,  might  be  bound 
by  aU'  tite  proceedings  in  the  cause.  The 
second  affidavit  was  that  of  X.  Y,  of  Bristol, 
who  deposed  that  he  did,  on  the  5th  of 
January  instant^  personaHy  serve  the  defen- 
dant B.  Blew  wi^  a  true  copy  of  the  bill, 
New  Series,  XL— Cbanc. 


referred  to  ini  the  affidavit  of  B^  sworn  in  the 
cause  on  the  4th  of  January  1 842,  marked 
with  the  letter  A,  filed  by  tjie  above-named 
plaintiff  against  the  above-named  defen- 
dants, by  delivering  to  and  leaving  with  the 
said  B.  Blew  the  scud  copy  bill. 

Mr.  Sutton  Sharpe  and  Mr*  Neate,  in 
support  of  the  motion,  said,  that  the  object 
of  the  Orders  being  to  avoid  expense  to  the 
suitors,  the  terms  of  the  order  would  be 
satisfied  by  service  of  an  examined  copy  of 
the  biU,  and  that  an  office  copy  was  not 
necessary. 

The  Vice  Chakcsixor  concurred,  and 
made  the  order. 


.0.     \ 

.  28.  f 


GODDEN  V,  CROWHUBST. 


V. 
Jan 

Will^    Construction   of — Clause  against 
Alienation — Bankry.ptcy. 

A  testator  bequeathed  his  residuary  estate 
to  trustees^  to  pay  the  dividends  to  his  son  for 
Itfe,  but  if  his  son  should  assign,  or  charge, 
or  alienate  his  interest,  then  upon  trust  to 
apply  the  dividends  for  the  maintenance  and 
'  support  of  his  said  son,  and  any  child  or 
children  he  might  have,  and  for  the  education 
of  such  issue  as  the  executors  should  think 
fit.  The  son  became  bankrupt : — Held,  that 
the  assignees  were  not  entitled  to  any  share 
of  the  son^s  interest,  but  the  trust  was  for  the 
benefit  of  the  son,  and  the  wife,  and  the  chU- 
dren  collectively. 

Geoige  Staffell,  by  his  will,  dated  the 
25th  of  April  1829,  gave  and  devised  all 
his  real  estates  to  "William  Mauser,  Thomas 
Crowhurst,  Mid  J.  Allen,  their  executors 
and  assigns,  upon  trust  to  sell  the  same, 
and  the  produce  to  be  considered  part  of  his 
personal  estate.  The  testator,  after  giving 
certain  directions  as  to  the  payment  of  debts 
and  legacies,  continued,  "I  give  and  be- 
queath the  interest,  dividends,  and  anniud 
produce  of  one  moiety  of  the  residue  of  my 
estate,  unto  my  son  Henry  Staffell,  and  his 
assigns,  £or  hialafe;  atid,  subject  also  as 
hereinafter  mentioned,  I  give  and  bequeath 
the  interest,  dividends,  and  annual  prbduce 
of  the  rep:iauung  moiety  of  the  i^esidue  of 
my  estate,  imto  my  daughter  Grase  AUen 
(the  wife  of  the  said  J.  Alten,)  and  her  as- 
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signs  during  her  life.  Provided  always, 
that  as  the  interest,  dividends,  and  proceeds 
of  the  residue  of  my  estate,  and  the  rents  of 
my  real  estate,  until  sold,  shall  be  received 
by  my  executors  and  trustees,  the  same 
shall,  after  deducting  and  paying  thereout 
the  cost  of  keeping  the  messuages,  buildings, 
and  premises  then  remaining  unsold,  in  good 
repair,  and  insured  from  loss  by  fire  or  other 
incidental  expenses,  be  laid  out  and  invested 
again,  as  they,  my  said  trustees,  in  their 
discretion  shsdl  think  most  advantageous, 
and  be  accumulated  for  the  space  of  five 
years  from  the  day  of  my  decease  ;  and  at 
the  expiration  of  that  period,  I  direct  my 
executors  and  trustees,  for  the  time  being, 
to  make  out  an  account  of  all  such  interest 
and  dividends,  and  the  accumulations  there- 
of, and  pay  one  moiety  of  such  interest, 
dividends,  and  accumulations,  unto  my  said 
son  Henry,  to  and  for  his  own  use  and 
benefit,  and  do  and  shall  pay  the  remaining 
other  moiety  of  such  interest,  dividends,  and 
accumulations,  unto  my  said  daughter  Grace 
Allen,  to  and  for  her  own  use  and  benefit. 
And  I  fiirther  direct,  that  after  such  division 
of  the  said  interest  and  produce,  the  interest, 
dividends,  and  annual  produce  of  the  said 
residue  of  my  estate,  shall,  subject  to  the 
deductions  assigned,  be  again  accumulated 
for  five  years,  when  a  like  division  shall  be 
made  thereof  between  my  said  son  Henry 
and  daughter  Grace,  as  before  mentioned ; 
and  such  accumulations  and  divisions  shall 
continue  to  be  made  at  the  expiration  of 
every  five  years,  it  being  my  wish  and  de- 
sire the  interest  and  produce  of  the  residue 
of  my  estate  should  only  be  divided  once 
every  five  years,  until  the  respective  moie- 
ties thereof  shall  become  divisible  amongst 
my  grandchildren,  as  hereinafter  mentioned." 
After  a  direction  as  to  payment  aft«r  the 
death  of  either  son  or  daughter,  the  will 
contained  the  following  declaration : — "  And 
I  further  declare,  that  in  case  my  said  son 
shall  at  any  time  or  times  make  any  assign- 
ment, mortgage,  or  charge  of  or  upon,  or 
in  any  manner  dispose  by  way  of  anticipa- 
tion of  the  said  interest,  dividends,  or  ac- 
cumulations, or  any  part  thereof,  to  which 
he  is  entitled  for  life,  as  aforesaid,  or  attempt 
or  agree  so  to  do,  or  commit  any  act  where- 
by the  same,  or  any  part  thereof,  could  or 
might,  if  the  absolute  property  thereof  were 
vested  in  him,  my  said  son,  be  forfeited  unto 


or  become  vested  in  any  person  or  persons; 
then  and  in  any  of  the  said  cases,  upon 
trust,  that  they,  my  said  trustees  or  trustee 
for  the  time  being,  do  and  shall  henceforth 
pay  and  apply  the  said  interest,  dividends, 
and  accumulations  for  the  maintenance  and 
support  of  my  said  son,  and  any  wife,  child, 
or  children  he  may  have,  and  for  the  edu- 
cation of  such  issue,  or  any  of  them,  as  they, 
my  said  executors  for  the  time  being,  shall 
in  their  discretion  think  fit." 

The  testator  died  on  the  1st  of  January 
1830,- and  during  the  period  of  five  years 
from  his  death,  &e  executors  accumulated 
the  rents  and  profits,  and  in  January  1835, 
they  divided  the  accumulations  between 
Henry  StafFell  and  Grace  Allen,  since  which 
time  they  had  retained  in  their  hands  the 
accumulations. 

A  fiat  in  bankruptcy  was  issued  against 
Henry  Staffell,  on  the  31st  of  May  1837, 
and  the  plaintiffs  were  appointed  his  assig- 
nees.    Henry  Staffell  had  three  children. 

The  bill  was  filed  against  the  surviving 
trustees  and  executors  of  the  will,  and 
against  Henry  Staffell,  his  wife  and  chil- 
dren, and  it  prayed  that  the  will  might  be 
established,  and  that  it  might  be  declared, 
that  the  plaintiffs,  as  assignees  of  the  defen- 
dant Henry  Staffell,  were  entitled  to  the 
moiety  of  the  rents,  interest,  dividends,  and 
accumulations  arising  from  the  real  and 
personal  estates  of  the  testator,  which  the 
said  Henry  Staffell  would  have  been  entitled 
to,  if  he  had  not  become  a  bankrupt ;  and 
that  it  might  be  declared,  that  the  direction 
contained  in  the  will,  for  the  accumulation 
from  time  to  time  of  the  said  rents,  interest, 
and  dividends  for  periods  of  five  years,  was 
not  binding  upon  the  said  defendant  Henry 
Staffell,  previously  to  his  bankruptcy,  and 
was  not  then  binding  upon  the  plaintiffs,  as 
his  assignees ;  and  if  it  should  appear  that 
the  plaintiffs  were  not  entitled  to  the  whole 
of  the  moiety,  then  that  they  might  be  de- 
clared entitled  to  the  whole  of  such  part  as 
accraed  previously  to  such  bankruptcy,  and 
to  some  part,  not  being  less  than  an  equal 
portion  with  the  wife  and  children,  of  that 
which  accrued  since  the  bankruptcy,  and 
of  that  which  should  accrue  during  the  life 
of  the  bankrupt ;  and  if  necessary,  the  trus- 
tees might  be  decreed  to  account  for  the 
accumulations  since  the  division  made  by 
them    at    the'  end  of  the  first  five  years 
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firom  tiie  death  of  the  testator,  and  to  pay 
the  plaintifis  one  moiety  on  such  other  por- 
tion as  the  plaintiff  should  appear  to  he 
entitled  to,  during  the  whole  or  any  part  of 
the  periods  elapsed  since  such  division,  and 
also  of  the  future  rents,  interest,  and  divi- 
dends of  the  estate  of  the  testator. 

Mr,  Richards  and  Mr.  Bacon^  for  the 
plaintiffs,  contended,  that  the  clause  in  the 
testator's  will,  in  case  of  alienation,  did  not 
defeat  the  right  of  Henry  StafFell  and  his 
assigns  for  life,  to  a  moiety  of  the  dividends 
arising  from  the  testator's  estate ;  and  that 
they,  as  the  assignees  under  his  bankruptcy, 
were  entitled,  notwithstanding  such  direction, 
to  so  much  of  his  moiety  of  the  dividends, 
as  had  not  been  paid  to  him  previously  to 
his  bankruptcy,  and  to  that  subsequently 
accruing ;  or  that  if  for  any  reason  the  plain- 
tiff were  not  entitled  to  the  whole,  then 
that  they  were  entitled  to  all  that  had  ac- 
crued up  to  the  bankruptcy,  and  a  part,  not 
less  than  an  equal  portion  with  the  wife  and 
children,  of  that  which  accrued  subsequently 
to  the  bankruptcy ;  that  the  direction  to 
accumulate  was  not  binding  upon  Henry 
Staffell  before  his  bankruptcy,  nor  upon  the 
plaintiffs  subsequently ;  and  that  whatever 
the  plaintiffs  were  entitled  to,  which  had 
already  accrued,  ought  to  be  paid  to  the 
plaintiffs  immediately,  and  what  they  might 
hereafter  be  entitled  to,  should  be  paid  by 
the  trustees  as  it  became  due, — and  cited 
Phipps  V.  Lord  Ennismore {I),  >  That  sup- 
posing the  person  entitled  to  the  life  inter- 
est had  thought  fit  to  make  an  assignment 
of  it  during  the  five  years,  the  assignee 
would,  of  course,  take ;  he  had  clearly  a 
vested  interest  in  him,  but  the  time  of  pay- 
ment was  postponed;  the  assignees  were 
therefore  plainly  entitled  to  that  which  was 
a  vested  interest  in  the  bankrupt. 

Mr,  Lovat  and  Mr,  Torriano,  for  the 
defendants,  Henry  Staffell  and  his  wife  and 
children,  contended,  that  the  assignees  were 
entitled  to  no  part  of  the  dividends  and  ac- 
cumulations which  had  accrued  since  the 
division,  and  that  the  wife  and  children 
were  entitled  to  have  the  whole  paid  to  them 
for  their  maintenance,  support,  and  educa- 
tion. Upon  the  act  of  bankruptcy  having 
been  committed,  which  was  an  act  of  for- 
feiture contemplated  by  the   testator,  the 

(1)  4  Rubs.  131. 


testator  had  expressly  provided  for  the  ap- 
plication of  the  funds,  in  such  an  event,  for 
the  maintenance  and  support  of  his  son's 
femily,  at  the  discretion  of  the  trustees, 
which  constituted  the  difference  between 
this  and  cases  where  there  was  a  provision 
for  the  general  benefit  of  the  bankrupt,  in 
case  of  alienation ;  but  as  to  the  alternative 
of  the  prayer,  that  the  assignees  were  en- 
titled to  a  portion  with  the  wife  and  chil- 
dren, that  was  quite  impossible,  for  what 
portion  could  it  be  contended  they  should 
take  ? — Twopeny  v.  Peyton  (2). 

Mr.  Whitmarshfjun.f  for  the  trustees. 

Mr,  Richards,  in  reply. 

The  Vice  Chancellor. — This  is  a  case 
quite  sui  generis.  It  has  nothing  to  do  with 
diose  cases  which  have  held  that,  where  a 
trader  settles  his  own  estate  with  such  a 
proviso  as  has  been  introduced  with  respect 
to  bankruptcy,  that  that  shall  be  void  as 
against  the  creditors.  It  has  nothing  to  do 
with  that  class  of  cases ;  therefore,  this  case 
must  be  decided  upon  the  view  of  the  will 
itself.  Here,  the  testator  has  given,  first  of 
all,  his  real  estate  to  trustees,  in  trust  to  sell, 
and  the  proceeds  are  to  be  considered  as  part 
of  liis  personal  estate,  and  then  he  makes  a 
disposition  of  his  personal  estate ;  that  the 
trustees  are  to  pay  the  debts,  and  then  they 
are  to  invest  the  residue  of  the  monies  in  the 
parliamentary  stocks  or  funds  of  Great  Bri- 
tain, or  on  real  securities  at  interest,  and  to 
dispose  of  them  as  they  please.  Then  he 
gives  the  interest,  dividends,  and  annual  pro- 
duce of  one  moiety  of  the  residue  of  his 
estate  to  his  son  for  life,  and  of  the  other 
moiety  to  his  daughter  for  life.  Then  he  in- 
troduces this  proviso. — [The  Vice  Chan- 
cellor then  read  the  proviso  from  the  will 
for  accumulation.] — I  have  looked  to  that 
part  of  the  will  with  regard  to  the  gift  to 
the  children  of  Henry  and  Grace,  and  there 
all  notion  of  accumulation  disappears ;  there 
is  no  such  provision,  as  I  can  understand  it, 
with  respect  to  them.  Now,  it  was  compe- 
tent to  the  testator  to  make  this  direction ; 
and  what  appears  to  me  is  this,  that  both 
the  son  and  the  daughter  were  interested  m 
this,  and  I  do  not  myself  conceive,  that  un-* 
less  the  son  and  the  daughter  had  both 
concurred  in  an  application  to  the  trustees 

(2)  10  Sim.  487 ;  a.  c.  9  Law  J.  Rep.  (n.s.) 
Cbanc.  172. 
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to  discontiiiue  this  aocamulation,  that  that 
accumulation  could  properly  be  discontinued* 
It  is  certainly  not  void.  Whether  the  Court 
would,  in  case  a  bill  had  been  filed  by  the 
son  and  the  daughter  against  the  trustees, 
for  the  purpose  of  having  the  question  de-* 
termined,  have  interfered,  is  a  different  point ; 
that  is  a  matter  which  I  cannot  determine 
now,  because  I  have  not  the  daughter  here, 
but  it  appears  to  me  that  the  trust  is  un- 
questionably good,  at  any  rate  till  it  is 
put  an  end  to.  There  was  nothing  to  put 
an  end  to  it ;  and  as  far  as  I  understand,  the 
accumulation  was  paid  at  the  end  of  the  five 
years,  and  allowed  to  continue ;  and  it  is 
too  much  to  say,  that  at  the  time  when  a 
break  happens,  in  the  interval  between  the 
first  accumtdation  and  the  second,  it  is  com- 
petent for  one  of  the  pardes  interested  to 
interfere  with  the  accumulations ;  and  ray 
notion  therefore  is,  that  the  trust  for  the 
accumulation  is  perfectly  good.  The  prin- 
cipal point,  however,  is  this  question,  what 
is  the  effect  of  the  limitation  ?  Now,  it  seems 
to  me,  that  the  accumulations  would,  by  the 
nature  of  the  trust,  go  on,  that  is  to  say,  that 
nothing  having  occurred  to  put  an  end  to 
the  trust  for  the  accumulations,  after  the 
end  of  the  first  five  years,  the  trust  for  the 
accumulations  went  on.  Then  the  question 
is,  what  is  the  effect  of  this  limitation  with 
respect  to  the  son  doing  any  act,  "  whereby 
the  same,  (that  is  the  accumulations,)  or  any 
part  thereof,  could  or  might,  if  the  absolute 
property  thereof  were  vested  in  him,  my 
said  son,  be  forfeited  unto,  or  become  vested 
in  any  person  or  persons"  ?  It  is  clear,  the 
testator  there  considered  that  his  son  was 
not  to  be  considered,  under  his  wiU,  as  taking 
the  absolute  interest :  what  I  mean  is,  that 
independent  of  the  words  which  follow, 
which  attempt  to  give  it  over,  he  here  ex- 
presses his  opinion,  that  the  property  was 
by  the  will  so  given,  as  that  the  son  did 
not  take  an  absolute  interest  for  life.  Then  it 
proceeds  to  say,  *'  Then  and  in  any  of  the 
said  cases,  upon  trust,  that  they,  my  said 
trustees  or  trustee,  for  the  time  being,  do 
and  shall  thenceforth  pay  and  apply  the  said 
interest,  dividends,  and  accumulations  for 
the  maintenance  and  support  of  my  son,  and 
any  wife,  child,  or  children  he  may  have, 
and  for  the  education  of  such  issue,  or  any 
of  them,  as  they,  my  said  executors  for  the 
time  being,  shall  in  their  discretion  think 


fit"  Now,  I  take  it,  that  those  words,  **ot 
any  of  them,'*  merely  apply  to  the  words, 
"  such  issue,"  such  issue  meaning  **  child  or 
children."  I  point  that  out,  in  order  that 
I  may  give  an  express  opinion  upon  the 
point,  that  this  fund,  if  it  be  given  at  all,  is 
given  collectively,  and  not  distributivdy, 
*'  for  the  maintenance  and  support  of  my  said 
son,  and  any  wife  and  child  or  chil^en." 
"  Or"  is  merely  addressed  to  children  col- 
lectively, as  tlie  substitute  for  a  single 
child.  It  is  not  a  word  of  distribution,  which 
separates  the  son  from  the  wife,  or  from  the 
child.  I  express  it  so,  because,  according 
to  my  apprehension,  this  is  a  clause  in  which 
whatever  benefit  is  intended  is  given  collec- 
tively to  the  son,  and  the  w^e,  and  the 
children ;  and  it  appears  to  me,  that  that  is 
the  grammatical  construction,  for  the  reason 
I  have  stated.  Then  it  is  given,  **  for  the 
maintenance  and  support  of  my  said  son, 
and  any  wife,  child,  or  children  (which  is  the 
event  that  has  happened)  he  may  have,  and 
for  the  education  of  such  issue,  or  any  of 
them,  as  they,  my  said  executors  for  the 
time  being,  shall  in  their  direction  think  fit." 
Now,  there  is  nothing  in  point  of  law  to 
prevent  such  a  gift,  that  I  am  aware  of.  It 
does  not  follow  that  anjrthing  was  to  be  paid 
of  necessity,  but  the  thmg  was  to  be  applied ; 
and  there  might  have  been  a  maintenance 
of  the  son,  and  of  the  wife,  and  of  the  chil- 
dren, without  their  receiving  any  money  at 
all.  For  instance,  the  trustees  might  take 
a  house  for  their  lodging,  and  they  might 
give  directions  to  tradesmen  to  supply  the 
son,  and  the  wife  and  the  children,  with  all 
that  was  necessary  for  maintenance;  and 
therefore  it  appears  to  me  that  I  am  not  at 
liberty  to  take  this  as  a  mere  gift  for  the 
benefit  of  the  son  simply,  but  it  is  a  gift  for 
his  benefit,  in  the  shape  of  maintenance  and 
support  of  himself,  jointly  with  his  wife  and 
children ;  and  I  ratjier  think,  that  if  that  is  the 
true  construction,  the  result  will  be,  that  the 
assignees  are  not  entitled  to  anything.  Then 
the  consequence  of  that  would  be,  that  if 
the  trust  was  a  perfect  trust  for  the  accumu- 
lations for  the  second  period,  the  whole  of 
it  would  go  over  to  be  applied  for  the  main- 
tenance and  support  collectively  of  the  son, 
the  wife,  and  the  children ;  and  my  opinion, 
therefore,  is,  the  asdgnees  have  no  interest 
at  all. 


Digitized  by 


Google 


HILARY  TERM,  1842, 


149 


L.C. 

Feb,  9, 


.  12./ 


HERRING  V.  CLOBERT. 


Attorney  and  Clienb^^Privileged  Com-' 
muttications — Evidence. 

Where  A,  had  employed  B,  an  attorney, 
tpUh  reference  to  the  preparation  of  certain 
deeds  of  settlement,  and  also  of  an  agreement 
in  writing  J  of  prior  date  to  the  deeds,  and 
afterwards  a  bill  was  filed  by  A.  and  others, 
against  B.  and  C,  (C.  being  interested  in 
supporting  the  deeds,)  to  have  the  deeds  rec- 
tified, and  made  consistent  with  the  agreement 
in  writing  : — Held,  that  communications  that 
hadpassed  between  A.  and  B,  her  attorney,  at 
the  time  of  the  preparation  of  the  deeds  and 
agreement  in  writing,  and  having  relation 
thereto,  were  not  admissible  in  evidence 
against  A,  objecting  thereto. 

AU  communications  passing  between  an 
attorney  and  his  client,  with  relation  to  busi- 
ness to  be  transacted  by  the  former  for  the 
latter,  are  privileged,  such  privilege  being 
the  privilege  of  the  client  and  not  of  the  at- 
tomey. 

In  the  month  of  Fehniary  1826,  a  family 
estate,  called  Langstone,  stood  limited  under 
the  original  settlement  of  the  father,  J.  P. 
Herring,  dated  in  the  year  1794,  to  the  use 
of  Elizabeth  Herring  for  life,  with  remainder 
to  John  Hening  Clobery,  in  tail  male,  with 
remainder  to  Philip  Hening,  in  tail  male, 
with  divers  other  remainders.  Another 
family  estate  called  Lipscliffe,  at  the  same 
time  stood  limited  under  the  will  of  J.  P. 
Herring,  the  &ther,  to  his  widow,  the  said 
Elizabeth  Herring,  for  life,  with  remainder 
to  his  eldest  son,  J.  H.  Clobery,  in  fee. 

By  an  agreement  in  writing,  made  be- 
tween Elizabeth  Herring  and  J.  H.  Clo- 
bery, dated  the  7th  of  February  1 826,  it  was 
provided,  that  Elizabeth  Herring  should 
convey  her  life  estate  in  the  Langstone  and 
Lipscliffe  properties,  to  her  eldest  son  J.  H. 
Clobery,  and  that  she  should  assist  him,  by 
joining  in  a  recovery  deed,  in  barring  the 
remainders  limited  by  the  original  settle- 
ment of  1794,  and  re-settling  the  estates, 
giving  him,  at  the  same  tune,  power  to  raise 
4,000?.,  and  that  Elizabeth  Herring  should 
be  paid  the  value  of  her  life  estates,  and 
also  be  released  from  a  debt  she  owed  J.  H. 
Clobery.  The  agreement  further  stipulated, 


that  J.  H.  Clobery  should  reduce  his  re- 
mainder in  tail  male,  in  the  settled  estates, 
to  a  tenancy  for  life,  sans  waste,  with  re- 
mainder to  his  children,  in  tail  general,  as 
he  should  appoint,  and  in  default  of  appoint- 
ment, to  his  sons,  in  succession,  in  tail 
general,  and,  failing  sons,  to  his  daughters, 
as  tenants  in  common,  in  tail  general,  with 
remainder  to  Philip  Herring  for  life,  sans 
waste,  with  a  like  power  of  appointment 
amongst  his  children,  in  tail  general,  with 
the  like  consecutive  remainders  to  his  sons, 
in  tail  general,  and,  fiiiling  sons,  to  his  daugh- 
ters, as  tenants  in  common,  in  tail  general, 
with  the  like  remainder  to  Anne,  the  wife  of 
John  Ja^ies,  (the  sister  of  J.  H.  Clobery,) 
with  remainder  to  her  son  J.  S.  James,  in 
fee. 

By  indentures  of  lease  and  release,  of 
the  1 1th  and  12th  of  April  1826,  the  latter 
made  between  Elizabeth  Herring  of  the  first 
part,  J.  H.  Clobery  of  the  second  part,  John 
James  and  Thomas  Pearce  of  the  third  part, 
and  A.  C.  Orme  of  the  fourth  part,  and 
by  means  of  a  recovery  duly  suffered,  the 
Langstone  estate  was  limited,  in  the  usual 
formal  and  technical  manner,  (subject  to  a 
power  to  raise  4,000?.),  to  the  use  of  J.  H. 
Clobery,  for  life,  sans  waste,  with  remainder 
to  the  use  of  such  sons  of  the  body  of  J.  H. 
Clobery,  as  he  should  appoint,  widi  remain- 
der to  the  use  of  his  first  and  other  sons,  in 
tail  male,  with  remainder  to  Philip  Herring 
for  life,  sans  waste,  with  remainder  to  the 
use  of  such  sons  of  the  body  of  P.  Herring 
as  he  should  appoint,  with  remainder  to  the 
use  of  the  first  and  other  sons,  in  tail  male, 
remainder  to  John  James  for  life,  sans  waste, 
remainder  to  Anne  James,  the  wife  of  John 
James,  and  only  daughter  of  Elizabeth  Her- 
ring, for  life,  remainder  to  the  sons  of  the 
body  of  Anne  James,  as  she  should  appoint, 
with  remainder  to  the  use  of  the  first  and 
other  sons  of  the  body  of  Anne  James,  in  tail 
male,  with  the  ultimate  remainder  in  fee 
simple  to  J.  H.  Clobery.  Those  limitations 
in  several  parts  matenally  varied  from  the 
limitations  contained  in  the  agreement. 

The  present  bill  was  filed  by  Elizabeth 
Herring  (since  deceased),  Philip  Herring, 
her  younger  son,  and  Ann  Zoe  Herring,  an 
in&nt,  his  only  daughter,  against  J.  H. 
Clobery,  Thomas  Pearce,  and  John  James 
and  J.  S.  James,  and  sought  to  have  the 
indentures  of  the  11th  and  12th  of  April 
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1826  rectified,  and  made  confonnable 
to  the  agreement  of  the  7th  of  February 
1826.  The  defendant  Pearce  (who  was 
charged  by  the  bill  with  having  obtained 
Elizabeth  Herring's  sanction  of  the  deeds, 
by  means  of  fraud  practised  on  her,)  had 
been  examined  as  a  witness  in  the  cause, 
on  behalf  of  his  co-defendant,  J.  H.  Clo- 
bery,  with  reference  to  the  preparation  and 
execution  of  the  indentures  of  the  1 1th  and 
12th  of  April  1826,  and  the  communications 
that  passed  between  the  plaintiff  Elizabeth 
Herring  and  Thomas  Pearce,  during  such 
preparation  and  execution,  (Pearce  having 
acted  as  the  solicitor  of  Elizabeth  Herring, 
the  plaintiff,)  and  on  his  evidence,  which 
proved  the  concurrence  and  approbation  of 
Elizabeth  Herring  as  to  the  variations  made 
from  the  agreement,  being  tendered  to  be 
read  on  behalf  of  tile  defendant  Clobery, 
it  was  objected  to  as  inadmissible,  on  the 
ground  of  its  consisting  in  substance  of  con- 
Sdenttal  communications  that  passed  between 
Thomas  Pearce,  as  a  solicitor,  and  his  client 
Elizabeth  Clobery,  in  relation  to  the  trans- 
actions  in  question  in  the  cause.  In  the 
court  below,  the  evidence  now  objected  to 
before  his  Lordship,  on  appeal,  was  rejected 
as  inadmissible,  but  the  Court  dismissed  the 
bill  with  costs,  upon  the  other  evidence 
taken  in  the  cause. 

Mr,  Tinnet/f  Mr.  Wakefield^  and  Mr* 
Romilly,  for  the  plaintiffs,  cited  the  follow- 
ing cases ; — 

Cromack  v.  Heathcote,  2  Brod.  &  Bing.  4. 
Wadsworth  v.  Hamshaw,  ibid.  5,  n. 
Doe  d.   Shellard  v,  Harris^  5  Car.  & 

Pay.  592. 
Greenough  v.  GaskeU,  1  Myl.  &  K.  98. 
Walker  v.  Wildman,  6  Madd.  47. 
Harvey  v.  Clayton,  2  Swanst.  221,  n. 
Earl  Ckolmondeley  v.  Lord  Clinton,  19 

Ves.  261. 
Bolton  V.  the  Corporation  of  Liverpool, 

1  Myl.  &  K.  88  ;  s.  c.  1  Law  J.  Rep. 

(n.s.)  Chanc.  166. 

Mr,  G,  Richards  and  Mr,  Wright,  for 
the  defendant  J.  H.  Clobery,  cited — 

Du  Barrk  r.  Uvette,  Peake's  N.P.C. 

77. 
Buffin  V.  Smith,  Ibid.  108. 
WUliama  v.  Mundie,  Ry.  &  Moo.  34 ; 

8.  c.  1  Car.  &  Pay.  158. 


Broad  Y.  Pitt,  Moo.  &  Mai.  233,  coram 

Best,  C.J. 
Bramwell  v.  Lucas,  2  B.   &  C.  745 ; 

s.  c.  2  Law  J.  Rep.  K.B.  161. 
Desborough  v.  Raiolins,  3  Myl.  &  Cr. 

615  ;    s.  c.    7  Law  J.  Rep.    (n.s.) 

Chanc.  171. 
Sawyer  V,  Birchmore,  3  Myl.  &  K.  572 ; 

s.  c.  6  Law  J.  Rep.  (n.s.)  Chanc.  277. 

Mr,  Reynolds,  for  the  assignees  of  J.  P. 
James,  in  the  same  interest  with  the  plain- 
tiffs, adverted  to  the  observations  of  Lord 
Tenterden  in  the  case  of  Clark  v.   Clark 

(1). 

For  the  other  cases  on  the  subject  of 
confidential  communications,  see  Starkie  on 
Evidence,  vol.  2,  p.  320,  3rd  edit,  where  the 
authorities  are  collected  and  observed  upon. 

The  Lord  Chancellor. — I  have  consi- 
dered the  arguments  raised,  and  the  autho- 
rities cited  in  this  case,  and  am  of  opinion, 
that  the  principle  acted  on  in  the  case  of 
Cromack  v.  Heathcote  is  the  correct  one, 
and  that  where  an  attorney  is  professionally 
employed  by  a  client,  any  communications 
passing  between  the  attorney  and  client, 
having  reference  to  the  business  to  be  trans- 
acted by  the  attorney,  are  to  be  considered 
privileged  communications.  That  decision 
is  in  conformity  with  previous  authorities, 
and  with  the  understanding  and  practice  of 
the  profession  on  the  subject.  Several  Nisi 
Prius  decisions  by  Lord  Tenterden,  were 
cited  at  tlie  bar,  in  which  a  narrower  prin- 
ciple had  been  laid  down  by  that  learned 
Judge  ;  and  it  was  stated,  that  at  first,  the 
pri^ege  as  laid  down  by  Lord  Tenterden, 
was  confined  to  cases  where  suits  were  about 
to  be  instituted,  but  that  the  privilege  was 
afterwards  extended  by  the  same  Judge,  to 
cases  where  doubts  and  controversies  existed, 
as  to  the  rights  of  parties,  which  might  lead 
to  future  litigation ;  and  Lord  Wynford  was 
inclined,  in  a  case  at  Nisi  Prius,  to  adopt 
the  opinion  of  Lord  Tenterden  on  the  sub- 
ject, but  the  practice  as  laid  down  by  Lord 
Wynford,  in  the  case  I  have  adverted  to,  is 
not  supported  by  any  previous  authority, 
nor  is  it  founded  on  sound  principle.  Whilst 
saying  this,  I  do  not  lose  sight  of  the  bri- 
bery case  which  occurred  on  the  Midland 

(1)  1  Moo.  &  Bob.  3. 
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Circuit  (2),  the  circumstances  of  which  do 
not  seem  to  be  stated  with  precision  and 
accuracy,  and  most  probably  the  decision 
in  that  case  proceeded  on  other  grounds 
than  those  appearing.  The  rule  may  be  as 
important  with  reference  to  liabilities  of  par- 
ties in  regard  to  the  title  to  property,  and 
otherwise  as  to  the  actual  progress  of  a  cause. 
In  the  ordinary  transactions  of  life,  persons 
must  represent  the  state  of  their  affairs  to 
professional  men,  with  the  view  to  obtaining 
legal  advice,  and  it  is  very  important  that 
such  communications  should  be  protected. 
If  the  case  stood  here,  I  should  adhere  to 
the  decision  ahready  mentioned,  of  the  Court 
of  Common  Pleas,  instead  of  the  new  rule 
kid  down  by  Lord  Tenterden.  The  point, 
however,  came  before  Lord  Brougham,  L.C; 
(3),  ^d  was  most  elaborately  discussed  at 
the  bar,  when  his  Lordship  solemnly  deli- 
vered a  judgment,  which  is  in  conformity  with 
the  decision  of  the  Court  of  Common  Pleas, 
and  is  quite  in  conformity  with  my  own 
opinion  on  the  subject  The  same,  point 
also  came  before  this  Court,  during  the  time 
of  my  immediate  predecessor,  and  though  a 
decision  on  the  general  question  was  not 
called  for  under  the  particular  circumstances 
of  die  case,  it  is  clear,  that  that  learned 
Judge,  from  the  scope  of  his  observations, 
was  inclined  to  adopt  the  principle  laid  down 
by  the  Court  of  Common  Pleas,  and  tiiat 
principle  is  applicable  to  the  evidence  of 
Mr.  Pearce  in  the  present  case.  There  can 
be  then  no  doubt  as  to  tiie  principle  on  which 
I  ought  to  act. 

Where,  tiiercfore,  an  attorney  is  employed 
by  a  client  in  his  professional  character,  to 
transact  business  for  him,  all  the  commu- 
nications that  pass  between  the  attorney  and 
chent,  for  the  purpose  of  the  particular  busi- 
ness in  hand,  are  privileged  communications ; 
and  that  privilege  is  the  privilege  of  the 
client,  and  not  of  the  attorney.  I  believe, 
in  what  I  have  stated,  I  confirm  the  opinion 
of  the  Vice  Chancellor  of  England,  as  ex- 
pressed by  his  Honour,  when  this  case  was 
before  him. 

(2)  2  Brod.  &  Bing.  5,  n. 

(3)  The  case  here  referred  to,  is  Greenough  o. 
Giskell,  1  M7I.  &  K.  98. 


WiGRAM,  V.C. 

Feb.  18,  21. 


} 


KIMBER  V,  EMSWORTH. 


Practice, — iOth  Order  of  August  1841 
— Absent  Party. 

Bill  against  the  trustee  of  a  deed^  executed 
by  A,  B*  for  the  benefit  of  his  creditors^  to 
have  the  trusts  of  the  deed  carried  into  exe^ 
cutioH,  The  bill  alleged^  that  A,  B,  had 
died  intestate  and  insolvent^  and  that  noper- 
son  had  taken  out  administration  to  him; 
that  the  property  had  been  realized^  and  the 
proceeds  were  insufficient  to  pay  the  sche- 
duled debts.  The  Court  refused  to  make 
a  decree  under  the  4i(ith  New  Order  saving 
the  rights  of  absent  parties^  as  the  repre^ 
sentative  of  A.  B.  might  at  any  time  after- 
wards file  a  new  bill  against  the  trustee  for 
an  account. 

In  1815,  A.  B,  by  deed,  conveyed  and 
assigned  all  his  real  and  personal  estate  to 
Emsworth  and  another,  in  trust,  to  sell  and 
apply  the  proceeds  in  payment  of  the  credi- 
tors, whose  debts  were  scheduled  thereto,  and 
as  to  the  surplus  in  trust  for  the  said  A.  B. 
The  trustees  entered  mto  possession,  and 
afterwards  sold  the  property  and  received  the 
proceeds.  In  1 840,  some  of  the  scheduled 
creditors  filed  their  bill  on  behalf  of  them- 
selves, and  all  other  the  scheduled  creditors, 
against  Emsworth  and  the  assignees  of  the 
other  trustee  (who  had  become  bankrupt), 
to  have  the  trusts  of  the  deed  carried  into 
execution.  Since  the  execution  of  the  deed, 
it  appeared,  that  A.  B.  had  died  intestate ; 
and  the  bill  stated  tiiat  no  person  had 
taken  out  administration  to  him,  he  having 
left  no  assets;  that  all  his  property  was 
comprised  in  the  deed  of  trust;  that  ill  had 
been  realized  by  the  trustees ;  and  that  the 
proceeds  were  not  sufiicient  to  pay  all  the 
scheduled  creditors  the  full  amount  of  tiieir 
debts. 

Mr.  Skirrow  and  Mr,  Chandless,  for  the 
plaintiffs,  contended,  that  under  the  circum- 
stances, and  die  defendants  not  raising  the 
objection,  the  representative  of  A.  B.  was  not 
a  necessary  party  to  the  suit,  as  he  clearly 
had  no  interest  in  the  matters  in  question ; 
and  that  the  40tii  of  the  Orders  of  August 
1841  was  applicable,  enabling  the  Court  to 
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make  a  decree  saving  the  righU  of  absent 
parties ;  and  May  v.  Selby  (1),  was  cited. 
Mr,  Osborne,  for  the  defendants. 

Feb.  21.  —  WiQRAM,  V.C.  —  The  Court 
is  asked  in  this  case  to  e:^ercise  a  discretion 
under  the  40th  New  Order,  in  dispensing 
with  the  presence  of  a  party,  who  as  repre- 
sentative of  the  deceased  author  of  a  trust 
deed,  for  the  benefit  of  the  creditors,  would  be 
entitled  to  the  surplus,  if  any.  The  property 
was  realized,  and  the  proceeds  are  in  court. 
The  object  of  the  40di  Order  was  this :  it 
very  often  happened,  tluut  a  party  defendant 
raided  the  objection,  where  die  absent  party 
would  be  as  well  protected  by  the  decree 
of  the  Court,  as  if  he  were  present ;  Lord 
Cottenham  approved  of  an  order  which  would 
give  the  Court  liberty  to  proceed,  notwith- 
standing the  absence  of  such  a  party.  That 
being  tibe  intention  of  the  40Ui  Order,  the 
Court  would  not  exercise  the  discretion 
thereby  given,  if  it  would  prejudice  the 
rights  of  an  absent  party.  In  Uiis  case,  after 
the  trustees  had  distributed  the  proceeds, 
the  representative  of  A.  B.  might  file  a  new 
bill  against  the  trustees  for  an  account ;  I 
think  therefore  I  qmnot  make  the  order.  If 
the  case  were  now  at  the  hearing  on  further 
directions,  and  the  Amd  not  in  court,  I  am 
not  prepared  to  say  that  I  might  not  make 
the  order,  because  the  personal  liability  of 
the  trustees  would  remain;  but  the  ftind 
being  iu'  court,  I  think  I  ought  not  to  make 
the  order,  as  I  understand  the  40th  General 
Order  of  August  last. 


WiGRAM,  V.C. 

Feb.  28; 
March  14,  15.  >  oibson  v.  haynes. 
L.C. 
March  16. 

Practice, — 2Srd  ^  2^th  Orders  of  August 
1841  —  Affidavit  —  Prayer  that  defendant 
may  he  bound. 

The  affidavit  in  support  of  a  motion  under 
the  order  of  August  1 841  must  state,  that  the 
copy  bill  served  was  a  copy  '*  omitting  the 
interrogating  part" 

(1)  Per  Knight  Brooe,  V.C.  Jan.  21, 1842. 


The  prayer  that  a  ^^  defendant,  being 
served  with  a  copy  bill  under  the  23rd  of 
the  Orders  of  August  1841,  may  be  bound,** 
must  be  inserted  in  the  prayer  of  process, 

Mr,  Bilton  moved  for  leave  to  enter  a 
memorandimi  of  the  service  on  one  of  the 
defendants,  of  an  office  copy  of  the  biU  under 
the  24th  of  the  late  Orders.  The  affidavit 
in  support  of  the  motion  did  not  state,  that 
the  copy  biU  served  was  a  c6py  "  omitting 
the  interrogating  part.'* 

WiGRAM,  V.C. — The  practice  of  the  Court 
is  now  to  require  that  Uie  affidavit  should 
state  that  the  copy  bill  was  without  the  in« 
terrogating  part.  The  affidavit  must  be 
amended. 

It  appeared,  that  on  application  at  the 
office  to  enter  the  memorandum,  the  derk 
in  court  refused  to  enter  it,  on  the  ground, 
that  the  prayer  "  that  the  defendants  A.  and 
B.  being  served  with  a  copy  of  the  bill,  may 
be  bound,  &c."  was  not  inserted  in  the  prayer 
of  process,  as  it  ought  to  have  been. 

March  12. — Mr.  B^on  now  applied  to 
the  Court,  and  contended,  that  it  was  suffi- 
cient that  such  prayer  was  contained  in  the 
prayer  for  relief! 

Mr,  RomUly,  contr4,  for  the  six  clerks, 
contended,  that  such  a  rule  would  impose 
additional  trouble  and  great  inconvenience 
on  the  clerks  in  court,  who  would  have  to 
look  through  the  prayer  of  every  bill,  to  find 
out  who  were  the  defendants. 

March  14. — Wigrah,  V.C.  did  not  see 
any  sufficient  reason  why  such  prayer  should 
be  inserted  in  the  prayer  of  process;  but 
suggested  that  Mr,  RomiUy  should  make  an 
application  to  the  Lord  Qumcellor. 

March  16. — Mr,  RomiUy  made  the  appli- 
cation to  the  Lord  Chancellor,  who  ordered 
that  the  prayer  that  *'  the  defendants  being 
served  with  a  copy  might  be  bound,"  should 
for  the  time  to  come  be  inserted  in  the  prayer 
of  process,  but  that  such  rule  should  not 
apply  to  bills  already  filed. 
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V.C. 
Jan.  28. 


} 


HORE  «.  BECHER. 


Annuity  to  Married  Woman — Released 
by  Husband — Deed  void  owing  to  Ignorance 
of  Facts. 

An  annuity  was  granted  to  trustees  for  a 
married  wontan,  secured  by  a  bond  from  the 
grantor,  and  also  by  the  assignment  ofan- 
other  annuity  paid  to  the  grantor  during  the 
life  of  a  Mr.  D'Oyley,  and  by  the  transfer 
of  a  bond  and  policy  of  assurance  im  the  life 
of  Mr.  D^Oyley  for  700/.  securing  that  an- 
nuity. Mr.  D'Oyleydied,  and  upon  the  sub- 
sequent death  of  the  grantor,  it  was  sup- 
posed that  the  7001.  had  been  received  by 
him,  and  applied  to  his  own  use.  Upon  this 
understanding  a  deed  was  executed  in  1819, 
by  which  t^i^ personal  representative  of  the 
grantor  was  released  from  all  claims  in 
respect  of  th^^  annuity  by  the  grantee  and 
her  husband  in  consideration  of  5001.  It 
was  afterwards  discovered,  that,  unknown  to 
the  parties,  the  7001.  had  been  paid  into 
Messrs.  Hammersley^s  bank,  and  the  interest 
had  been  accumulated.  Upon  a  biU  filed  to 
ascertain  the  rights  of  the  parties,  it  was 
held,  that  the  release  o/1819  was  inoperative, 
and  the  7001.  still  remained  impressed  with 
the  trusts  of  the  original  security. 

The  bill  stated,  that  on  the  4th  of  May 
1813,  Robert  Becher  executed  a  bond  to 
Alexander  Fraser  and  John  Becher,  to  secure 
the  payment  during  the  life  of  Mary  Ann 
Dickenson,  afterwards  Mrs.  Turton,  and 
now  Mrs.  Wood,  of  an  annuity  of  lOOl. ; 
that  by  an  indenture  of  even  date  with  the 
bond,  the  said  Robert  Becher,  for  the  pur- 
pose of  better  securing  the  said  annuity  of 
100/.  to  Mary  Ann  Wood,  did  transfer  to 
Alexander  Fraser  and  John  Becher  a  certain 
annuity  of  120/.,  to  be  paid  to  him  during 
the  life  of  Mr.  D'Oyley,  which  he  had  pur- 
chased from  the  said  Mr.  D'Oyley  at  the 
sum  of  660/.,  and  which  was  secured  by  the 
bond  of  the  said  Mr.  D*Oyley,  together  with 
a  policy  of  assurance  for  the  sum-  of  700/, ; 
that  Robert  Becher  regularly  paid  the  an- 
nuity to  Mary  A.  Wood,  till  his  death  in 
1819,  which  happened  on  his  voyage  home 
from  India,  and  had  also  paid  a  frirtiher  sum 
of  40/.  a  year,  by  way  of  maintenance  for 
the  first  child  of  the  said  M.  A.  Wood ; 
New  SEmiB8,XI.— Chanc. 


that  Richard  Becher  became  the  sole  legal 
personal  representative  of  the  said  Robert 
Becher ;  that  by  an  indenture  of  the  24th 
of  August  1819,  it  was  recited,  that  the  said 
Robert  Becher,  after  the  death  of  Matthias 
D*Oyley,  which  happened  in  1817,  and  on 
whose  life  the  said  annuity  of  120/.  was 
secured,  and  on  whose  death  the  said  policy 
of  assurance  for  700/.  became  payable, 
"  had  received  and  converted  to  his  own 
use  the  said  sum  of  700/.,  which  was  ac- 
tually paid  by  the  said  insurance  company 
to  him,  without  any  knowledge  of  the  said 
assignment."  And  it  was  further  recited, 
"that  since  the  death  of  the  said  Robert 
Becher,  the  said  annuity  of  100/.,  and  the 
annual  payment  of  40/.,  had  been  in  arrear, 
and  that  for  the  recovery  of  such  arrears,  and 
for  enforcing  a  further  payment  of  the  said 
sums  of  money,  John  Turton  and  Mary 
Ann  his  wife,  now  Mrs.  Wood,  had  threa- 
tened to  institute  proceedings  at  law  and  in 
equity  against  the  said  Richard  Becher,  as 
the  personal  representative  of  the  said  Robert 
Becher,  and  against  John  Becher  and  Alex- 
ander Fraser,  as  the  trustees  of  the  said  an- 
nuity and  policy  of  assurance  ;  and  that  the 
said  several  parties  to  the  deed  had  lately 
come  to  a  compromise  of  their  differences, 
and  that  it  had  been  agreed,  that  upon  pay- 
ment of  the  sum  of  510/.  to  John  Turton 
and  Mary  Ann  his  wife,  no  proceedings  at 
law  or  in  equity  should  be  instituted,  but 
that  the  same  annuity  of  100/.  and  the  said 
annual  sum  of  40/.  should  absolutely  cease, 
and  be,  together  with  all  arrears  thereof, 
released  and  extinguished,  and  the  said 
bond  for  securing  the  said  annuity  of  100/. 
be  delivered  up  to  be  cancelled ;  and  that 
the  said  John  Turton  and  Mary  Ann  his 
wife,  now  Mary  Ann  Wood,  should  release 
and  discharge  the  said  Alexander  Fraser 
and  John  Becher,  and  the  said  Richard 
Becher,  and  also  the  assets  of  Robert  Becher, 
from  the  said  sum  of  700/.,  secured  upon 
the  said  policy  of  assurance,  and  all  arrears 
and  futtu^  payments  of  the  said  annuity  of 
100/.,  and  of  the  said  40/."  It  was  then 
witnessed,  that  in  pursuance  of  the  agree- 
ment, and  in  consideration  of  500/.  to  John 
Turton  and  Mary  Ann  his  wife,  paid  by 
John  Becher,  John  Turton  for  himself  and 
wife  released  the  said  John  Becher  and 
Alexander  Fraser,  and  Richard  Becher,  and 
the  estate  and  effects  of  Robert  Becher,  from 
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the  sum  of  100^.,  and  all  arrears  and  future 
payments  thereof,  and  from  the  bond  and 
the  annual  sum  of  40^.,  and  all  arrears 
thereof,  and  from  the  700^.  secured  upon 
the  policy  of  insurance. 

The  bill  then  stated,  that  in  consequence 
of  the  death,  in  1840,  of  Charles  Hammers- 
ley,  the  only  surviving  partner  in  the  bank- 
ing-house of  Hammersley  &  Co.,  the  plain- 
tiff, by  accident,  discovered  that  there  was 
an  account  standing  in  the  books  of  the 
said  firm  of  Hammersley  &  Co.,  in  the 
names  of  Alexander  Eraser  and  John  Becher, 
which  led  to  the  discovery  that  M.  D*Oyley 
died  in  1816,  and  the  sum  of  700/.,  so 
secured  by  the  said  policy  of  assurance,  was 
paid  by  the  Pelican  Insurance  Company  to 
Hugh  Hammersley,  one  of  the  partners  in 
the  firm,  on  behalf  of  Robert  Becher,  and 
that  two  exchequer  bills  for  the  amount 
were  deposited  in  the  said  bank,  and  that 
an  accoimt  had  been  opened,  and  that  the 
interest  on  the  same  bills  had  been  received 
up  to  the  death  of  the  said  Charles  Ham- 
mersley in  1840,  and  that  the  accumulated 
interest  amounted  to  4902.  12«.  9d.  That 
the  plaintiff,  James  Hore,  the  sole  executor 
of  Alexander  Eraser,  who  survived  his  co- 
trustee John  Becher,  had  received  fix)m  the 
representatives  of  Charles  Hammersley  the 
two  exchequer  bills,  and  also  a  dividend  of 
10^.  in  the  pound,  upon  the  sum  of  490/. 
128,  9d,,  the  said  Charles  Hammersley  hav- 
ing died  insolvent ;  and  a  further  dividend 
would  be  received.  That  Richard  Becher 
claimed  to  be  entitled  to  the  whole  of  the 
said  trust  property,  by  virtue  of  the  said 
indenture  of  the  24th  of  August  1819,  but 
that  Mary  Ann  Wood  (who,  since  the  de-  ■ 
cease  of  John  Turton,  had  intermarried  with 
Samuel  Wood)  claimed  to  be  entitled  to  the 
said  trust  property,  in  discharge  of  the 
arrears  of  her  said  annuity.  That  the  plain- 
tiff was  desirous  the  said  property  should 
be  disposed  of  imder  the  direction  of  the 
Court.  John  Turton  died  insolvent,  without 
leaving  any  personal  representative.  The 
bill  prayed,  tiiat  the  interests  of  the  parties 
might  be  ascertained  and  declared,  and  that 
the  exchequer  bills  and  the  interest  thereof 
might  be  paid  and  applied  by  thedirection 
of  the  Court;  and  that  the  plaintiff  might 
be  indemnified  in  the  payment  or  disposal 
thereof;  and  that,  if  necessary,  the  trusts  of 
the  deed  of  May  1813  might  be  executed. 


or  new  trustees  thereof  appointed,  under  the 
direction  of  the  Court. 

Mr,  G,  Lake  Russell,  for  the  plaintiff, 
said,  that  the  facts  were  admitted  on  both 
sides,  and  the  plaintiff  would  submit  to  the 
decision  of  the  Court. 

Mr,  BethelldoidMr.  Hislop  Clarke^  for  the 
representative  of  Robert  Becher,  contended, 
tiiat  Mr.  Turton,  tiie  husband  of  the  annui- 
tant, had  full  power  to  release  any  interest 
which  his  wife  had:  that  by  the  deed  of 
August  1840,  all  such  interest  was  effectu- 
ally disposed  of,  at  a  fair  sum,  for  the  pur- 
pose of  putting  an  end  to  the  disputes 
between  die  parties.  There  was  no  allegation 
that  500/.,  the  consideration  for  such  rdease, 
was  not  an  adequate  sum  for  the  purchase 
of  the  annuity ;  and  the  representatives  of 
Robert  Becher  were  entided  to  the  700/. 
and  interest. 

Mr,  Stuart  and  Mr,  Palmer,  for  Mr. 
and  Mrs.  Wood,  said — The  only  question 
was,  whether  this  was  a  valid  release  for  a 
longer  period  than  the  life  of  the  husband. 
The  case  of  Stiffe  v.  Everitt{\.)  appeared 
to  decide  tlus  point,  that  where  a  feme 
covert  is  entitled  for  life,  but  not  for  her 
separate  use,  to  the  interest  of  a  ^nd  which 
is  so  circumstanced  that  the  husband  is 
unable  to  reduce  it  into  possession,  it  is 
impossible  £br  the  husband  and  wife  to  make 
such  a  disposition  of  it  during  coverture,  as 
to  bind  the  wife  surviving,  in  respect  of  the 
subsequently  accruing  income. 

[The  Vice  Chancellor. — That  was  a 
question  of  assignment.  There  is  a  differ- 
ence between  an  assignment  and  a  release  : 
the  question  there  was,  whetiier  the  husband 
6dUld  pass  that  right  in  a  chose  in  action 
which  should  survive  to  the  wife  after  the 
death  of  the  husband ;  but  here  the  question 
is,  what  is  the  effect  of  a  release  ?] 

It  was  said,  that  the  law  of  the  Court 
was  settled,  that  a  chose  in  action  could  not 
be  assigned  beyond  the  life  of  the  husband; 
and  a  note  in  the  case  oi  Stiffe  v.  Everitt  (2), 
taken  from  Com,  Dig,  'Baron  &  Eeme,' 
(K,)  confirms  this  view  of  tiie  case,  as  re- 
gards a  release.  ''  If  the  wife  has  an  annuity 
for  life,  a  release  by  the  husband  does  not 
bind  his  wife  if  she  survives — Moore,  522  : 
and  it  never  has  been  suggested,  except 

(1)  1  Myl.  &  Cr.  87 ;  «.  c.  5  Law  J.  Rep.  (n.s.) 
Chanc.  188. 

(2)  1  Myl.&Cr.41. 
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in  the  aigument  in  Perdue  ▼.  Jackson,  that 
the  principle  does  not  apply  to  a  release — 
Honner  v.  Morton  (3).**  The  eflfect  of  this 
recital  is,  that  all  the  security  for  the  annuity 
was  spent  and  gone.  If  they  had  known 
that  the  700/.  was  still  in  Hammersley's 
hank,  it  could  not  have  heen  disposed  of  in 
this  manner.  This  deed  could  never  operate 
as  a  release  of  the  annuity ;  it  proceeds  on 
the  acknowledgment  of  tibe  &ct,  that  the 
security  was  gone,  whereas,  unknown  to  the 
parties,  it  was  still  existing ;  and  where  a 
party  in  ignorance  of  his  rights  executes  an 
instrument,  disposing  of  his  property,  that 
instrument  is  not  binding — McCarthy  v. 
Deeaix  (4.) 

The  Vice  Chancellor. — I  have  read 
through  the  deed,  to  see  what  e£fect  it  was 
intended  to  have,  and  it  appears  in  form  to 
be  a  release  of  the  bond,  so  &r  as  it  could 
be  released ;  but  that  is  not  material.  It  is, 
however,  material  that  the  law  should  be 
understood  clearly  upon  this  point.  If  any 
thing  is  secured  by  bond  or  otherwise,  to  a 
woman  who  afterwards  marries,  the  hus- 
band may  then  release  the  security.  As  to 
the  case  in  Moore,  I  do  tiot  remember  in 
what  form  the  annuity  was  there  given ; 
but  if  it  were  an  annuity  charged  on  land, 
the  husband  could  not  have  released  it  with- 
out the  consent  of  his  wife;  but  no  doubt  the 
husband  might  have  released  it  if  secured 
by  a  common  bond.  I  think  the  case  might 
be  considered  with  reference  to  the  real  facts ; 
and  it  appears  by  the  recital,  that  '*  whereas 
Robert  Becher  received  and  converted  to 
his  own  use  the  sum  of  700/.,  which  was 
actually  paid  by  the  said  insurance  company 
to  him,  without  any  knowledge  of  the  as- 
signment. "  It  then  turned  out  that  that  was 
an  error  in  &ct.  I  have  no  doubt  but  this 
deed  of  August  1819  is  inoperative.  It  is 
quite  plain  from  the  course  of  proceeding 
between  the  parties,  that  they  could  not 
have  entered  into  that  deed,  if  they  had  been 
aware  that  that  sum  was  in  existence ;  the 
700/.,  therefore,  remains  impressed  with  the 
trusts  of  the  deed  of  1813. 

Declare— That  the  deed  of  August  1819, 
under  the  cireumstances,  is  inoperative :  that 

(3)  3  Rnss.  65. 

(4)  1  Rqrs.  &  Mjl.  614. 


the  produce  of  the  exchequer  bills  and  divi- 
dends remains  impressed  with  the  trusts  of 
the  original  security  for  securing  the  an- 
nuity to  Mrs.  Wood. 


'1 


L.C. 

Nov.  20,  1841.  >  SWAN  0.  bowdsn. 
Feb.  16,  1842. 

WiU — Construction — Vested  Inter ests-^^ 
**  Heirs." 

A,  bequeathed  to  trustees  certain  leasehold 
property,  in  trust,  to  pay  the  rents  to  B.  for 
life,  and  after  B*s  death,  A,  gave  the  lease- 
holds  to  the  heirs  and  cldldren  of  the  body 
of  B,  lawfully  begotten,  whether  males  or 
females,  equaJly  between  diem,  for  aU  the 
residue  of  the  term  of  years  that  should  re- 
main  unexpired  thereon  at  B*s  death.  B. 
had  ten  children,  some  of  whom  died  during 
her  lifetime,  and  others  survived  her: — 
Held,  that  the  respective  personal  represent 
tatives  of  the  children  who  pre-deceased  B, 
took  equal  shares  in  the  leaseholds  with  the 
children  who  survived  her. 

The  word  *^  heirs"  held  to  he  equivalent 
to  children. 

Conquest  Jones,  by  his  will,  dated  the  1st 
of  November  1773,  bequeathed  as  follows : 
— "  Whereaa  I  stand  possessed  of  two  lease- 
hold houses  and  premises  thereunto  belong- 
ing, in  Newman  Street,  by  Oxford  Street, 
No.  5  on  the  east  side,  and  No.  79  on  the 
west  side  of  the  said  street.  And  whereas 
I  stand  possessed  of  two  leasehold  houses 
in  Glanville  Street,  Nos.  20  and  21  on  the 
west  side  thereof,  in  the  possession  of  Archi- 
bald Lindsey  and  Ann  Drewett.  And 
whereas  I  stand  possessed  of  three  more 
leasehold  houses,  one  in  the  possession  of 
Robert  Timbrell,  coffee-man.  No.  — ,  one 
in  the  possession  of  Mary  Spinnage,  No.  — , 
and  one  in  the  possession  of  W.  Pringle,  ' 
Esq.,  No.  — ,  all  well  known  to  be  mine» 
all  which  said  seven  leasehold  houses  I  giw 
to  my  loving  friends,  Mr.  John  Hobcxaft, 
sen.  and  Mr.  John  Hobcraft,  jun.,  for  all 
the  remainder  of  the  terois  of  years  which 
shall  be  to  come  and  unexpired  at  my  death, 
in  trust  for  my  niece  Martha  Rooke,  daugh- 
ter of  my  brother  Richard  Jones,  and  1  give 
her  the  rents  and  profits  thereof  during  her 
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life,  not  subject  to  the  controul  or  the  debts 
of  any  husband  she  has,  or  shall  intermarry 
with ;  and  after  the  death  of  my  niece  Mar- 
tha Rooke,  my  will  is,  that  the  trustees 
above  named  shall  still  stand  possessed,  in 
trust,  of  all  the  rents  and  profits  of  all  the 
above-mentioned  seven  houses,  in  trust  for 
Mary  Clarke,  the  daughter  of  the  said; Martha 
Rooke,  not  subject  to  the  debts  or  to  the  con- 
troul of  any  husband  or  husbands  she,  the 
said  Mary  Clarke,  shall  intermarry  with; 
but  after  the  death  of  the  said  Mary  Clarke, 
I  give  the  said  seven  houses  to  the  heirs 
and  children  of  the  body  of  the  said  Mary 
Clarke,  lawfully  begotten,  whether  males  or 
females,  equally  between  them,  for  all  the 
remainder  of  the  terms  of  years  there  shall 
be  to  c(Hne  and  unexpired  at  the  time  of  the 
death  of  the  said  Mary  Clarke.*' 

The  bill  was  iiled  in  order  to  obtam  the 
opinion  of  the  Court  on  the  construction  of 
the  will.  The  executors  of  the  testator's  will 
were  Thomas  Ingram  and  Balthazar  Bur- 
man,  who  proved  &e  same.  Thomas  Ingram 
was  the  survivor,  and  John  Boden  and  George 
Law  were  his  executors.  Mary  Ckrke  sur- 
vived her  mother  Martha  Rooke,  and  mar- 
ried Mr.  Delatouche,  and  afterwards  died, 
leaving  two  children  only  surviving  her, 
vis.  Mary  Ann  Wells  and  Martha  Maria 
Thomley,  but  Mrs.  Delatouche  had  eight 
other  ohfldreni  all  of  whom  died  in  her 
lifetime :  two  of  thos^  deceased  children 
left  issue,  who  were  living,  but  ^t  others 
died  without  issue.  The  question  was, 
whether  Mrs.  Wells  aud  Mrs.  Thomley,  as 
the  children  of  Mrs.  Delatouche,  who  sur- 
vived her,  took  the  property  between  them, 
or  whether  all  Mrs.  Delatouche's  children 
took  vested  interests  therein,  or  whether 
Mia.  Delatouche's  grandchildren  could 
claim  with  Mrs.  Wells  and  Mrs.  Thomley, 
under  the  word  **  children,"  an  interest 
therein.  The  plaintiff  was  the  personal  re- 
presentative of  the  ei^t  children,  who  died 
during  the  lifetime  of  Mn»  Delatouche.  The 
de£&ndanta  to  the  bill  were  the  respective 
personal  representatives  of  the  two  surviving 
children,  aiid  the  two  executors  of  the  tea- 
tat(H:.' 

Mr.  Richards  and  Mr,  Renshaw,  for  the 
plaintiff,  cited — 

Devisme  v.  MeUo,  1  Bro.  C.C.  587. 
Ayton  V.  Ayton,  1  Cox,  327. 


HalUfax  v.  WiUon,  16  Yes.  168. 
Ellison  V.  Airey,  1  Yes.  sen.  111. 
Wilson  V.  Vansittari,  Ambl.  562. 
Crawford  V.  Trotter,  4  Madd.  361. 
Law  V.  Davis,  1  Yes.  jun.  145,  cited 

from  Reg.  Book. 
Jacobs  V.  AmyaU,  4  Bro.  542. 
Feams  v.  Young,  10  Yes.  184. 
Crump  V.  Baker,  18  Ibid.  285. 
Ford  V.  Rawlins,  1  Sun.  &  Stu.  328 ; 

s.  c.  1  Law  J.  Rep.  Chanc.  170. 

Mr.  Bethell  and  Mr.  Reynolds,  for  the 
personal  representatives  of  the  two  surviving 
children,  cited — 

Godfrey  v.  Davis,  6  Yes.  43. 
Batsford  v.  Kebbell,  3  Ibid.  363. 
Sansbury  v.  Read,  12  Ibid.  75. 
Weld  V.  Bradbury,  2  Yem.  705. 

Mr.  Willcoek  and  Mr.  Law  appeared  for 
the  other  defendants. 

The  Lord  Cuakcellor,  after  stating  the 
&ct8,  proceeded  as  follows : — The  question 
is,  what  interest  the  children  of  Mrs.  Dela- 
touche took  under  the  will.  The  general 
rule  is,  that  wherever  property  of  the  de- 
scription bequeathed  by  the  will  in  this  case, 
is  given  in  trust  to  pay  the  rents  to  a  party 
for  life,  and  after  her  decease  to  pay  over 
or  divide  the  property  between  the  children 
of  the  tenant  for  life,  the  children  of  the 
tenant  for  life  take  vested  interests  in  the 
property,  which  will  pass  to  ihek  legal 
personed  representatives.  In  Devisme  v. 
Mello,  the  personal  representative  of  Sophia 
Devisme,  who  died  during  the  lifetime  of 
her  uncle  Lewis  Devisme,  the  tenant  for 
life  of  certain  stock,  waa  held  entitled  to 
share  in  the  stock  equally  with  the  brothers 
and  sisters  of  Sophia  Devisme,  who  sur- 
vived Lewis  Devisme.  The  exceptions  to 
this  rule  are,  where  it  is  manifest,  from  the 
will,  that  it  was  not  the  testator's  intention 
that  the  children  should  take  a  vested  in- 
terest, as  was  the  case  in  Weld  v.  Bradbury, 
cited  in  the  course  of  the  argument  on  be- 
half of  the  two  surviving  children,  where 
Lord  Hardwicke  was  of  opinion,  on  looking 
at  the  vnll,  that  the  interest  of  the  children 
of  J.  S.  and  J.  N.  was  only  contingent  in 
its  nature,  and  that  those  children  only  of 
J.  S.  and  J.  N.  would  take,  who  were  living 
at  their  deaths.     In  the  case  of  Batsford  v. 
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KehbeUf  where  a  sum  of  public  stock  was 
given  to  trustees,  in  trust  to  pay  the  divi- 
dends thereof  to  a  legatee,  t^  he  should 
attain  the  age  of  thirty-two  years,  and  on 
his  attaining  that  age  to  transfer  the  capital 
to  him,  the  Court  held,  that  the  party  did 
not  take  a  vested  interest,  because  there  was 
only  a  direction  given  by  the  will  to  the 
trustees,  to  transfer  the  capital  on  the  lega- 
tee's attaining  thirty^two  years  of  age,  and 
the  legatee  died  under  Uiat  age.  In  the 
case  before  me,  there  is  nothing  indicative 
of  an  intention  on  the  part  of  the  testator, 
that  the  shares  of  the  children  in  the  lease- 
hold property,  should  not  vest  immediately ; 
and  I  am  therefore  of  opinion,  that  the 
shares  of  such  of  the  children  as  died  during 
the  lifetime  of  the  tenant  for  life  passed  to 
their  personal  representatives.  During  the 
argument,  a  question  arose,  as  to  what  was 
the  meaning  of  the  word  ^*  heirs,"  which 
is  found  in  that  part  of  the  wOl,  the  subject 
of  discussion  before  me ;  and  after  perusing 
the  case  of  Law  v.  Davis,  I  consider  myself 
bound  to  hold  that  word  to  be  equivalent  to 
"children." 


K.  Bruce,  V.C 
Feb.  19. 


>     HORLOCK  V,  SMITH. 

Constructive  Possession. 


A  receiver  was  appointed  by  the  Court,  of 
an  estate  which  hdd  been  mortgaged  to  A, 
By  a  decree,  dated  in  December  1827,  the 
receiver  was  ordered  to  be  discharged,  and 
pay  the  balance  in  his  hands  to  A.  The 
receiver  continued  to  receive  the  rents  until 
1830,  but  paid  them  over  to  A,  and  after  that 
time  the  rents  were  paid  by  the  tenants  to  A : 
— Held,  that  the  possession  of  the  receiver, 
after  December  1827,  was  the  possession  of 
A ;  and  that  therefore  A,  had  been  in  posses- 
sionfrom  that  time, 

A  mortgage  was  made  to  Jane  Priestly, 
of  an  estate  for  1,0001.  In  1 821 ,  a  receiver 
was  appointed  by  the  Court  of  this  estate, 
and  between  1821  and  1827,  no  interest  was 
paid  to  her  in  respect  of  the  mortgage  money. 
In  December  1827,  a  decree  was  made  in 
several  causes,  affecting  this  and  other  pro- 
perty, to  one  of  which  J.  Priestly  was  a 
party,  declaring  that  she  was  the  first  incum- 
brancer on  this  estate,  and  directing,  among 


other  things,  that  her  principal  and  interest 
should  be  ascertained,  and  that  the  receiver 
should  be  discharged,  pass  his  accounts,  and 
pay  the  balance  in  his  hands  to  her ;  and  that 
on  such  payment  being  made,  his  recog- 
nizances should  be  discharged. 

It  appeared  by  the  report  of  the  Master, 
made  in  pursuance  of  this. decree,  that  the 
receiver  had  paid  the  balance  accordingly, 
but  that  he  had  continued  to  receive  the 
rents  until  Lady-day,  1830,  which  he  paid 
to  J.  Priestly ;  and  that  after  that  time  the 
rents  had  been  paid  by  the  tenants  to  her. 
Upon  the  causes  coming  on  for  ftir&er  di- 
rections in  1837,  before  tiie  Lord  Chancellor, 
on  the  suggestion  that  the  accounts  ought 
to  be  taken  with  annual  rests  against  Jane 
Priestly,  on  the  ground  that  there  was  no 
arrear  of  interest  at  the  time  she  entered  into 
possesssion  of  the  estate,  the  Af  aster  was 
directed  to  inquire  when  Jane  Priestly  enter- 
ed into  possession  of  the  estate.  The  Master, 
in  pursuance  of  this  direction,  found  that  she 
had  entered  into  possession  in  December 
1827. 

An  exception  was  taken  to  the  report  on 
this  point. 

Mr.  Cooper  and  Mr.  Keene,  for  the  ex- 
ception, argued,  first,  that  as  the  facts  stated 
in  the  report  were  before  the  Lord  Chancellor, 
it  must  be  presumed,  that  his  Lordship  had 
concluded  the  question,  and  decided  that 
such  holding  of  the  receiver  was  not  the 
possession  of  the  mortgagee ;  and,  secondly, 
independendy  of  such  authority,  tiie  posses- 
sion of  the  receiver  could  not  be  considered 
as  that  of  the  mortgagee.  They  cited  Thomas 
V.  3rigstocke{l). 

Mr,  Spence  and  Mr.  Calvert,  for  the 
report,  were  not  called  on. 

Enioht  Bruce,  V.C.  —  The  common 
meaning  of  the  expression,  and  the  meaning 
in  this  decree,  of  a  person  being  in  posses- 
sion, is,  when  rents  are  paid  to  him,  or  by 
his  order,  or  for  his  use.  Jane  Priestiy  has 
received  the  rents  from  December  1827,  and, 
therefore,  has  been  in  possession  from  that 
time. 

(1)  4  Rasa.  64. 
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•  Bruce,  V.C< 
Feb.  25. 

Costs. 


} 


LOVELL  f .  TATE8. 


Where  a  hUl  has  been  dismissed  with  casts, 
the  plaintiff  is  entitled  to  the  costs  of  a  motion 
for  the  production  of  docwnents,  which  had 
been  rendered  necessary  by  the  default  of  the 
defendant. 

The  bill  in  this  case  was  dismissed  with 
costs.  It  appeared,  that  the  plaintiff  had 
moved,  upon  the  answer  of  the  defendant, 
for  documents  admitted  by  him  to  be  in  his 
possession,  and  that  the  defendant  having 
subsequently  admitted  other  documents  to 
be  in  his  possession  not  mentioned  before, 
the  plaintiff  had,  on  this  admission,  made 
a  second  motion  for  the  production  of  these 
last-mentioned  documents. 

Mr,  RusseU,  for  the  defendant,  submitted, 
that  the  costs  of  this  second  motion  were 
costs  in  the  cause ;  but — 

Kniqht  Bruce,  V.C.  said,  that  as  this 
second  motion  had  been  rendered  neces- 
sary by  the  de&ult  of  the  defendant,  the 
costs  of  it  ought  to  fall  upon  him,  and  be  de- 
ducted from  the  costs  that  the  plaintiff  had 
to  pay  him. 


} 


CALDICOTT  V.  CALDICOTT. 


K.Bruce,  V.C. 
March  3. 

WiUr— Residue— Tenant  for  Life. 

A  testator  bequeathed  the  residue  of  his 
personal  estate  to  his  executors,  to  be  by 
them,  from  time  to  time,  as  they  should  think 
best,  turned  into  money,  for  the  payment  of 
his  debts  and  legacies ;  and,  subject  thereto, 
he  directed  them,  from  time  to  time,  to  lay 
out  and  invest  the  same,  with  all  accumulating 
produce,  in  the  purchase  of  lands  to  be  situated 
at  or  near  N;  and  he  declared  that  such 
purchased  premises  should  be  conveyed  to  A. 
for  life,  with  remainders  over ;  and  he  fur- 
ther declared  his  will  to  be,  that  the  interest 
and  produce  of  his  said  personal  estate,  which 
should  from  time  to  time  arise  and  be  made, 
until  such  investment,  should  be  paid  to  the 
same  persons : — Held,  first,  that  A.  was  not 
entitled  to  the  interest  of  the  residue  of  the 
testator's  estate  in  specie  as  it  stood  at  his 


death,  and  that  the  whole  residue  ought  to  be 
placed  in  a  condition  of  secure  investment ; 
secondly,  that  A.  was  entitled  to  the  interest 
from  the  death  of  the  testator,  on  the  value  of 
such  items  of  the  residue  as  were  not  in  a 
proper  state  of  investment  at  the  death  of  the 
testator,  either  at  such  death,  or  a  year  after; 
such  value  to  be  computed  by  the  Master ; 
and  was  also  entitled  to  the  interest  on  the 
items  which  were  in  a  proper  state  of  invest* 
ment,  from  the  death  of  the  testator. 

An  inquiry  was  directed  whether  canal 
shares  were  a  proper  investment.  Bank 
stock,  fire  office  and  turnpike  shares,  and 
mortgages  of  turnpike  toUs,  were  ordered  to 
be  sold  without  inquiry. 

William  Caldicott  devised  his  real  estate 
to  his  nephew  G.  M.  Caldicott,  for  life, 
with  divers  limitations  over.  After  various 
bequests  and  directions,  the  will  proceeded 
as  follows : — 

'^  As  to  the  residue  of  my  personal  estate, 
I  give  the  same  to  my  executors,  in  trust,  to 
be  by  them,  from  time  to  time,  as  they  shall 
think  best,  turned  into  monies,  for  the  pay- 
ment of  my  debts  and  legacies,  as  well  diose 
given  by  this  my  will,  as  those  which  I  may 
hereafter  give  by  any  codicil  or  codicils ; 
and,  subject  thereto,  I  direct  my  said  execu- 
tors and  trustees  from  time  to  time  to  lay 
out  and  invest  the  same,  with  all  accumulat- 
ing produce,  in  the  purchase  of  other  lands 
and  hereditaments,  to  be  situated  as  con- 
veniently as  may  be  to  my  said  estates,  in 
the  parish  of  Newbolt-upon-Avon ;  and  my 
will  is,  that  all  such  purchased  premises 
shall  be  conveyed  to  the  same  uses,  and 
under  the  same  limitations  and  powers,  or 
as  near  thereto  as  the  then  state  of  circum- 
stances will  admit,  as  my  present  lands  and 
hereditaments  are  limited  to ;  and  my  will 
further  is,  that  the  interest  and  produce  of 
my  said  personal  estate,  which  shall  from 
time  to  time  arise  and  be  made,  before  and 
until  the  said  monies  shall  be  invested,  shall 
be  paid  to  the  person  or  persons  who  would 
be  entitled,  under  the  trusts  of  this  my  will, 
to  the  rents  and  profits  of  the  said  lands 
and  hereditaments,  if  actually  piuchased, 
and  as  an  addition  thereto.*' 

The  testator  died  in  October  1839.  The 
bill  was  filed  by  G.  M.  Caldicott,  for  the 
administration  of  the  personal  estate,  and  a 
decree    directing  the   usual  accounts  was 
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taken.  The  Master  found,  by  his  report, 
that  the  residue  of,  the  personal  estate  of  the 
testator  consisted  of  canal  shares,  mortgages 
of  freeholds,  bank  stock,  turnpike  shares, 
mortgages  of  turnpike  tolls,  and  shares  in 
the  County  Fire  Office.  The  cause  now 
came  on  on  further  directions.  The  only 
point  in  dispute  was  the  nature  of  the 
benefit  intended  for  the  plaintiff  out  of  the 
residue  of  the  personal  estate. 

Mr.  Koe  and  Mr,  James  Parker^  for  the 
plaintiff. — ^The  testator  intended,  that  when 
a  fiivourable  opportunity  occurred  for  the 
purchase  of  lands,  the  items  constituting  the 
residue  should  be  converted  into  money  for 
that  purpose;  but  not  before.  This  was  the 
only  conversion  he  contemplated  or  intended ; 
and  his  meaning  was,  that,  until  such  in- 
vestment was  made,  the  tenant  for  life  should 
enjoy  the  interest  of  the  residue  in  specie. 

CoUins  V.  CoUins,  2  Myl.  &  X.  703. 

Bethune  v.  Kennedy,  1  Myl.  &  Cr.  114. 

Pickering  v.  Pickering,  4  Myl.  &  Cr. 
289  ;  s.  c.  8  Law  J.  Rep.  (n.s.) 
Chanc.  336. 

Goodenougky,  Tremamondo, 2Be^Y.  512. 
At  any  rate,  the  plaintiff  is  entitled  to  the 
income  of  the  residue,  as  it  stood  at  the 
death  of  the  testator,  from  that  time  until 
an  investment  in  securities  recognized  by  the 
Court,  or  until  the  end  of  a  year. 

Angerstein  v.  Martin,  Turn.  &  Rubs. 
234;  s.  c.  2  Law  J.  Rep.  Chanc.  88. 

Douglas  v.  Congreve,  1  Keen,  410 ;  s.  c. 
6  Law  J.  Rep.  (n.s.)  Chanc.  51. 
The  report  of  the  case  of  Angerstein  v. 
Martin  has  been  compared  with  the  regis- 
trar's book,  and  found  to  agree  with  it. 
There,  the  tenant  for  life  had  the  interest 
of  monies  invested  on  Russian  securities, 
from  the  death  of  the  testator. 

Sitwell  V.  Bernard,  6  Yes.  520. 

Gibson  v.  Bott,  7  Ibid.  89. 

Feams  v.  Young,  9  Ibid.  549. 

La  Terriere  v.  Buhner,  2  Sim.  18. 

Holland  Y.  Hughes,  16  Yes.  111. 

Taylor  v.  Clark,  before  Wigram,  Y.C., 
not  yet  reported, 
were  also  cited. 

Mr,  Spence,  for  the  parties  interested  in 
the  residuary  estate,  after  the  death  of  the 
tenant  for  life,  was  not  called  upon. 

Knioht  Bruce,  Y.C. — It  has  been  con- 
tended on  the  part  of  the  plaintiff,  that  the 


testator  has  expressed  the  intention  which 
was  gathered  from  the  words  in  Bethune  v. 
Kennedy,  Collins  v.  Collins,  and  Pickering 
V.  Pickering,  that,  though  the  residue  is 
given  in  succession  to  different  persons,  the 
ordinary  rule  should  not  apply.  Of  this  rule 
there  is  no  doubt — ^that  where  a  testator 
gives  a  residue,  with  a  series  of  limitations, 
without  any  particular  directions,  the  dear 
residue  must  be  placed  in  a  condition  of 
secure  investment,  to  be  available  for  all 
persons  interested.  The  question  here  is, 
whether  the  testator  has  expressed  his  in- 
tention in  so  clear  a  manner,  as  to  warrant 
the  Court  in  departing  from  the  ordinary 
rule. — [His  Honour  here  read  the  part  of 
the  will  before  stated,  as  to  debts  and  lega- 
cies.] The  testator  has  said  no  more  in  the 
first  clause  than  the  law  would  have  done 
for  him,  and  does  not  denote  that  he  intend- 
ed to  depart  from  the  ordinary  line  of  con- 
duct.— [His  Honour  read  the  remainder  of 
the  passage  of  the  will  given  in  the  state- 
ment.] I  do  not  collect  here,  that  the 
testator  intended  that  the  general  rules  of 
administration  of  estates  in  courts  of  law, 
should  be  departed  from.  I  think,  that  if 
I  were  to  hold  that  the  testator  intended 
that  the  specific  personalty  should  remain 
in  its  present  state,  until  laid  out  in  land,  I 
should  apply  to  general  expressions  pointed 
and  specific  directions  in  a  manner  Uiat  the 
rules  of  the  court  would  not  justify.  I  think 
it  would  be  unsafe  to  collect  from  general 
and  common  expressions,  a  particular  and 
extraordinary  intention.  As  to  the  accu- 
mulating produce,  primd  facie  1  should 
think  it  came  within  the  rule  in  Sitwell  v. 
Bernard,  that  the  produce  for  one  year 
should  be  accumulated ;  but  when  I  find  it 
coupled  with  the  expressions  that  the  in- 
terest should  be  paid  to  the  person,  &c.,  I 
think,  putting  the  two  together,  there  was 
in  this  case  no  intention  to  depart  from  the 
usual  administration  of  estates  according  to 
law.  I  am  of  opinion,  therefore,  that  the 
tenant  for  life  ought  to  be  entitled,  as  from 
the  death  of  the  testator,  to  the  income  of 
sudi  parts  of  the  personal  estate  as  were  at 
his  death  in  such  a  state  of  investment  as 
ought  to  be  recognized  by  this  Court ;  and 
that  with  r^ard  to  those  parts  which  were 
not  on  such  investment,  the  same  rule  should 
be  applied  as  was  adopted  in  Gibson  v.  Bott, 
with  regard  to  the  lease,  and  in  Walker  v. 
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Shore  (1\  with  legard  to  the  copyholds. 
The  Court  is  not  in  a  situation  to  make  a 
final  decree,  as  to  the  nature  of  the  henefit 
to  he  derived  hy  the  tenant  for  life,  without 
further  inquiries.  Let  the  Master  inquire 
whether  it  is  fit  and  proper,  and  for  the  he- 
nefit of  all  parties  interested  in  the  testator's 
estate,  that  the  canal  shares  should  remain 
unconverted  until  laid  out  in  the  purchase  of 
real  estate.  If  not,  let  them  he  sold,  and 
let  the  Master  find  what  was  the  value  of 
the  shares  at  the  death  of  the  testator,  and 
at  the  end  of  a  year  fix>m  the  testator's  death. 
The  same  as  to  the  mortgages  of  fireeholds. 
The  hank  stock,  the  turnpike  shares,  the 
mortgages  of  turnpike  tolls,  and  the  shares 
in  the  &re  ofiice,  must  he  sold  ;  and  let  the 
Master  find  what  was  the  value  of  them  re- 
spectively, at  the  death  of  the  testator,  and 
at  the  end  of  a  year  firom  his  death. 


} 


DANIEL  V.  HARDING. 


K.  Bruce,  V.C. 
March  5. 

Practice, — Dismissal  of  Bill — Costs. 

A  sole  defendant  having  become  the  pro' 
visional  assignee  of  a  sole  plainHff  under  the 
Insolvent  Debtors  Act,  bill  dismissed  with 
costs,  on  the  defendant  undertaking  not  to 
obtain  them  against  the  plaintiff  personally . 

The  hill  in  this  case  was  filed  hy  a  sole 
plaintiff  against  a  sole  defendant,  for  the 
purpose  of  having  a  hond  delivered  up,  on 
the  ground  of  fraud.  The  defendant  put  in 
his  answer,  and,  no  evidence  having  heen 
entered  into  hy  the  plaintiff,  had  set  down 
the  cause  for  hearing. 

After  the  cause  had  heen  set  down,  the 
estate  and  effects  of  the  plaintiff  hecame 
vested  in  the  defendant  hy  the  common 
vesting  order  under  the  Insolvent  Dehtors 
Act  (1  &  2  Vict.  c.  110.  s.  37). 

On  the  cause  heing  called  on, — 

Mr,  Ellison,  for  the  defendant,  said,  the 
hill  ought  to  he  dismissed  with  costs. 

Mr,  G.  A,  Young,  for  the  plaintiff,  sub- 
mitted that  the  bill  ought  to  be  dismissed 
without  costs,  and  cited  Wheeler  v.  Malins 
(2). 

(1)  19  Ves.  387. 

(2)  4  Madd.  171. 


Enioht  Bruce,  V.C.  said,  the  course  he 
should  adopt,  would  be,  to  dismiss  the  bill 
with  costs ;  the  defendcmt  undertaking  not 
to  obtain  the  costs  from  the  insolvent  plain- 
tiff personally,  or  otherwise  than  against 
his  estate  in  the  insolvency. 


K.  Bruce,  V.C. 
March  7. 


} 


DRTDEN  V,  WALFORD. 


Practice,^— Revivor — Dismissal  of  Bill. 

Motion  by  a  defendant,  that  the  represen- 
tatives of  a  deceased  sole  plainHff  should 
revive  within  a  limited  time,  or  that  the  bill 
s?u)uld  be  dismissed,  refused, 

Mr,  Keene  moved,  that  the  personal  re- 
presentatives of  the  plaintiff,  deceased,  who 
had  been  the  sole  plaintiff,  should  revive  the 
suit  in  a  limited  time,  or  that  the  bill  should 
be  dismissed.  His  Honour  having  express- 
ed a  doubt,  whether  such  an  order  ought  to 
be  made, — 

Mr,  Chandless  (amicus  Curiae )  stated, 
that  the  Vice  Chancellor  of  England  had 
refiised  to  make  such  an  order  in  Canham  v. 
Vincent  (1) ;  that  in  Chavnck  v.  Dismes  (2), 
such  an  order  had  been  made  after  a  review 
of  all  the  authorities  by  Lord  Langdale ;  and 
that  a  fresh  application  having  been  made  to 
the  Vice  Chancellor  of  England  in  Canham 
V.  Vincent,  supported  by  l£is  authority,  his 
Honour  had  tiien  made  it.  That  applica- 
tion had  been  opposed  by  him,  Mr.  Chand- 
less. 

Knight  Bruce,  V.C.  said,  he  conceived 
such  an  order  to  be  against  the  rules  of  the 
Court,  and  that  no  precedent  had  been  pro- 
duced, previously  to  the  order  of  the  Master 
of  the  Rolls,  of  such  an  order  on  the  death 
of  a  sole  plaintiff.  He  should  decline 
making  the  order.  An  application  might 
be  made  to  the  Lord  Chancellor. 

(1)  8  Sim.  277;  s.c.  7  Law  J.  Rep.  (n.s.)  Chine. 
267. 

(2)  See  3  Danteirs  Cfa.  Pr.  305. 


Digitized  by 


Google 


HILARY  TERM,  1842. 


161 


D^'^JrisT'S.}    FEWSTER..  TURNER. 

Vendor  and  Purchaser — Specific  Perform- 
ance— Compensation — Subsequent  Purchaser 
with  Notice — Disclaimer — Costs, 

An  estate  was  put  up  to  sale  in  lots.  In 
the  particulars  the  lots  were  described  re- 
spectively as  *^All  that,  ^c,  comprising  Lot  — 
tn  the  sale  plan.**  The  sale  plan,  circulated 
at  4he  auction,  represented  a  well  on  Lot  4, 
with  a  drain  and  pipe  conveying  the  water 
from  the  well  through  Lot  2,  to  Lot  1.  The 
plaintiff,  the  purchaser  of  Lot  I,  filed  his  bill 
for  specific  performance,  with  compensation 
for  the  loss  of  the  water,  the  vendor  having 
conveyed  away  the  other  two  lots,  without  any 
reservation  to  the  plaintiff  of  a  right  to  the 
flow  of  water  from  the  well : — Held,  that  the 
sale  plan,  accurately  describing  the  existing 
state  of  the  property,  would  not  carry  the 
case  higher  than  a  view  of  the  property  by 
the  purchaser.  Decree  for  spec^  perform- 
ance, ufithout  compensation. 

The  claim  for  compensation  being  the  sole 
cause  of  the  suit,  costs  were  given  against  the 
plaintiff, 

A  subsequent  purchaser,  with  notice  of  the 
plaintiff^ s  contract,  who  had  formally  aban- 
doned his  contract,  but  had  given  no  notice 
thereof  to  the  plaintiff,  before  the  bill  filed, 
was  made  defendant  and  disclaimed,  BiU 
dismissed  as  against  him  *'  without  costs" 

On  the  7th  of  Septemher  1637,  oertain 
adjoining  lands  and  messuages  belonging  to 
the  defendant,  were  put  up  to  sale  by  public 
auction  in  several  lots.  The  lot  in  question 
was  described  in  the  particulars  as  ''All 
that  capital  public-house,  called  the  Acorn 
Inn,  &c.  with  the  field  adjoiniEg,  comprising 
Lot  1 .  upon  the  sale  plan. ' '  In  the  conditions 
of  sale  there  was  the  usual  clause  as  to 
compensation.  The  plaintiff  a^ttended  at  the 
sale,  became  the  purchaser  of  Lot  1,  paid  the 
deposit,  and  signed  the  memosandum  of 
agreement. 

The  purchaser  of  Lot  1.  .filed  his  bill, 
alleging,  that  at  the  time  of  the  auction  the 
defend^t  caused  to  be  circulated,  with  the 
particulars  of  sale,  a  ground  plan  of  the 
estate,  which  was  to  be  sold  in  lots ;  that 
in  Lot  4,  as  represented  on  the  plan,  was  a 
well,  and  in  Lot  2.  a  reservoir,  and  a  line 
drawn  from  the  well  to  the  reservoir  repre- 
Nbw  Series,  XL— Chanc. 


sented  a  stone  drain,  which  conveyed  (he 
water  from  the  well  to  the  reservoir,  and 
another  line  drawn  from  the  reservoir  to  the 
Acorn  Inn,  representing  a  leaden  pipe  which 
conveyed  the  water  from  the  reservoir  to  the 
kitchen  of  the  inn ;  that  in  November  1 887, 
the  plaintiff  obtained  an  abstract  of  the  title, 
and  in  May  1838,  caused  a  draft  conveyance 
to  be  prepared,  and  sent  to  the  vendor's 
solicitor,  with  a  letter  to  the  effect,  that  it  ' 
was  to  be  without  prejudice  to  the  plaintiff's 
title ;  that  shortly  ai^rwards  the  plaintiff 
discovered,  that  the  vendor  was  about  to 
convey  Lot  4.  to  another  purchaser,  without 
any  reservation  of  the  right  of  water  to  the 
plaintiff  from  the  weU,  as  described  in  the 
plan  under  which  the  plaintiff  purchased ; 
that  notwithstanding  the  plaintiff's  remon- 
strances, the  vendor  did  shortly  afterwards 
convey  arway  Lot  4.  without  any  such  reser- 
vation ;  that  pending  these  discussions,  the 
vendor  contracted  to  sell  the  same  Lot  1. 
to  the  Hemingways,  who  were  made  defen- 
dants to  the  bni.  The  bill  prayed  for  specific 
performance,  with  compensation  for  the  loss 
of  the  water.  The  answer  of  the  defendant, 
the  vendor,  admitted  the  sale,  and  that  some 
plan  with  such  lines  upon  it  was  distributed 
at  the  time  of  the  sale,  and  that  such  sale 
plan  was  a  map  or  plan  of  the  lands,  with 
their  rights,  membexs,  and  appurtenances ; 
that  in  the  conveyances  of  the  odier  lots,  he  did 
not  mean  to  reserve  any  right  of  water  to  the 
plaintiff;  that  he  was  always  ready  to  convey 
the  premises  according  to  the  contract ;  and 
that  he  refused  to  comply  with  the  plaintiff's 
demand  nndferthe  eircumstanees  mentioned. 
He  also  admitted  the  subsequent  contract 
with  the  Hemingways.  No  evidetnce  was 
entered  into  on  the  part  of  the  plaintiff. 

Mr.  S,  Sharps  and  Mr,  B*  Parry,  for 
the  plai]itiff»  contended,  that  the  &cts  dis- 
closed in  the  bill  and  answer,  entitled  the 
plaintiff  to  the  decree  prayed. 

Mr.  Wakefield  for  the  de&ndant,  the 
vendor.— 'The  particulars  contain  ncthing' 
with  respect  to  the  supply  of^water.  The 
plan  was  merely  referred  to  as  shewing  the 
extent  of  Lot  1,  and  the  existing  state  of  the 
premises. 

[WiORAM,  V.C. — If  ybur  client  had  le- 
mau^ed  owner  of  the  other  lots,  would  a 
court  of  equity  have  allowed  you  to  stop,  the 
supply  of  water  ?] 

Suppose  a  sale  of  some  of  the  great  brew- 
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eries  in  London,  whose  premises  are  often 
separated  by  a  street,  and  yet  are  connected 
with  pipes  to  supply  water  from  one  side  to 
the  other :  could  the  purchaser  of  one  lot 
prevent  the  communication  being  cut  off? 
There  must  be  something  in  the  agreement 
to  that  effect.  It  is  not  alleged,  that  the 
draft  conveyance  contained  any  covenant  to 
this  effect.  It  is  not  shewn,  that  it  is  essen- 
tial to  the  house.  In  Dyer\.  Hargrave{\\ 
it  is  doubted,  whether  the  Court  ought  to 
compel  compensation  for  that  which  hardly 
admits  of  pecuniary  value. 

Mr,  Steere^  for  the  Hemingways. — In 
May  1838,  all  the  other  purchases  were 
concluded,  and  it  was  not  till  the  19th  of 
June  following,  that  these  defendants  entered 
into  their  contract  with  the  vendor ;  they  had 
no  notice  of  the  plaintiff's  suit  till  the  15th 
of  January  1 839 ;  on  the  1 8  th  of  March  they 
rescinded  their  contract  with  the  vendor,  and 
on  the  23rd  of  March,  five  days  afterwards, 
the  amended  bill  was  filed. 

[WiORAM,  V.C. — You  do  not  say  in  your 
answer,  that  you  believed  the  plaintiff's 
contract  to  have  been  rescinded.] 

As  the  plaintiff  did  not  give  tliese  defen- 
dants notice  of  his  suit,  the  Court  will  order 
him  to  pay  their  costs.  By  notice  of  the 
suit,  he  might  have  protected  himself  against 
any  conveyance  afterwards  made — Landon 
V.  Morris  {2). 

[WiGRAM,  V.C. — You  should  have  given 
notice  that  you  had  rescinded  the  contract.] 

Mr,  S.  Sharpe,  in  reply. — ^The  Heming- 
ways purchased  with  full  notice  of  the 
plaintiff's  contract,  and  without  any  inquiry 
as  to  whether  it  was  rescinded  or  not.  They 
gave  the  plaintiff  no  notice  of  their  contract 
having  been  rescinded.  As  their  improper 
conduct  made  them  necessary  parties,  they 
ought  to  pay  the  costs  occasioned  by  it. 
As  to  the  main  question.  By  the  reference, 
the  plan  was  incorporated  into,  and  became 
part  of  the  particulars.  The  £Eu;t  of  the  exist- 
ence of  the  water,  might  have  been  known 
from  inspection,  but  the  answer  of  the  defen- 
dant shews,  that  the  sale  plan  was  a  map  of 
**  the  rights,  members,  and  appurtenances." 
As  the  defendant  has  put  it  out  of  his  power 
to  ftilfil  his  contract,  the  plaintiff  has  a  right 
to  compensation.   The  value  of  it  as  an  ease- 

(1)  10  Ves.  508. 

(2)5  Sim.  247 ;  s.  c*  2  Law  J.  Rep.  (n.s.)  Cbano. 
83. 


ment  is  shewn  by  the  fact  of  its  being  spe- 
cified in  the  plan.  As  to  the  lapse  of  time, 
it  was  not  necessary  for  the  plaintiff  to  file 
a  bill,  till  the  purchaser  had  conveyed  away 
the  other  lots  without  any  reservation ;  it 
then  became  a  subject  of  money  compensa- 
tion, as  a  diminution  of  the  thing  sold. 

WiGRAM,  V.C. — The  question  is,  whether 
there  was  an  implied  contract  to  assure  the 
plaintiff  the  water.  If  it  is  appurtenant  to 
the  house,  the  other  purchasers  cannot  disturb 
the  right.  It  seems  to  me  nothing  more  than 
an  agreement  to  sell  the  land  as  it  then 
stood ;  and  at  the  same  time  an  intention  was 
expressed  to  convey  the  adjoining  property 
to  other  persons.  It  is  sinular  in  many  re- 
spects to  the  case  of  Squire  v.  Campbell  (3), 
where  Lord  Cottenham  decided  there  was  no 
contract. 

Dec.  18. — ^WiGRAM,  V.C. — Certain  pro- 
perty belonging  to  the  vendor  was  put  up  to 
sale  by  public  auction,  in  several  lots.  The 
plaintiff  attended  the  sale,  and  became  the 
purchaser  of  Lot  1.  He  was  satisfied  with 
the  title,  and  prepared  a  draft  conveyance 
on  that  footing.  The  question  is,  whether 
the  contract  is  to  be  performed  simpliciter 
by  a  conveyance  from  the  vendor,  or  whe- 
ther the  purchaser  is  entitled  to  compensa- 
tion in  respect  of  that  part  of  the  property, 
which  I  shall  now  mention.  There  were 
the  usual  particulars  and  conditions  of  sale, 
in  which  the  lot  purchased  was  described 
as  ''Lot  1.  in  the  sale  plan."  That  plan 
was  not  produced  in  evidence ;  but  a  pas- 
sage was  read  from  the  answer,  which,  t^en 
in  connexion  with  the  bill,  made  it  suffi- 
ciently evident  what  it  was.  That  sale  plan 
had  this  upon  it.  Upon  one  of  the  lots, 
not  purchased  by  the  plaintiff,  was  a  well ; 
upon  another,  was  a  reservoir ;  then  upon 
the  sale  plan,  a  line  was  drawn  connecting 
the  well  with  the  reservoir,  and  another  line 
connecting  the  reservoir  with  the  Acorn  Inn. 
It  is  admitted,  that  the  first-mentioned  line 
denoted  a  stone  drain,  by  which  the  water 
was  conveyed  to  the  reservoir;  and  that  the 
other  line  represented  a  pipe  running  from 
the  reservoir  to  the  kitchen  of  the  inn. 
Since  this  took  place,  the  vendor  has  con- 
veyed the  other  lots  to  the  respective  pur- 

(S)  1  Myl.  &  Cr.  469;  8.c.  6  Law  J.  Rep.  (w.s.) 
Chase.  41. 
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chasers,  and,  in  their  conveyances,  had  not 
taken  any  means  to  secure  to  the  plaintiff 
the  flow  of  water.  Under  these  circum- 
stances, the  plaintiff  says,  that  the  effect  of 
the  sale  plan  was  to  represent  to  him,  that 
the  water  supplied  hy  the  stone  drain  and 
pipe  to  the  inn,  was  part  of  his  lot ;  and 
that  the  vendor,  having  conveyed  away  the 
other  property,  without  any  reservation,  has 
damnified  him  by  the  loss  of  the  use  of  the 
water,  and  that  therefore  he  is  entitled  to 
compensation.  If,  in  this  case,  it  was  ma- 
terial to  advert  to  the  sale  plan,  I  should 
require  more  information  than  I  now  have. 
There  is  no  evidence  that  the  plaintiff  ever 
saw  the  sale  plan.  There  is  direct  evidence 
that  the  plaintiff,  shortly  after  his  purchase, 
had  an  abstract  of  titie,  and  prepared  a  draft 
conveyance,  on  the  footing  of  his  being 
satisfied  with  the  title.  That  draft  is  not 
produced  in  evidence,  so  that  I  have  no 
means  of  knowing,  whether  upon  the  draft, 
he  claimed  any  such  reservation  as  that  upon 
which  he  now  insists;  though  I  do  not  mean 
to  say  tiiat  any  omission  on  his  part  to  spe- 
cify tiiat,  would  vary  the  contract.  But  in 
a  case  where,  to  say  the  least  of  it,  the  terms 
of  the  contract  are  extremely  equivocal,  if 
the  plaintiff  has  gone  on  from  September 
1837  to  March  1838,  without  making  any 
such  claim  as  he  now  makes  by  his  bill, 
and  has  allowed  the  vendor  to  convey  the 
rest  of  the*  property  to  other  persons,  with 
an  indirect  intimation  on  his  part  that  he 
did  not  mean  to  claim  any  such  reservation, 
the  Court  will  leave  him  to  his  other  reme- 
dies, independently  of  his  right  to  compen- 
sation. For  nothing  would  be  more  unjust, 
after  the  vendor  has  put  it  out  of  his  power, 
by  conveyances,  to  grant  it  himself,  to  allow 
a  purchaser  to  make  this  claim ;  which,  if 
the  contract  included  it,  would  be  binding 
on  the  other  purchasers  equally  with  the 
vendor.  The  Court  would  not,  after  that, 
give  the  plaintiff  the  relief  asked  in  respect 
of  compensation.  But  I  am  not  called  upon 
to  decide  thatpoint,  because,  in  my  view  of  the 
case,  there  is  no  such  contract  as  that  set  up. 
I  observe,  first,  that  the  sale  plan  does  not, 
in  the  slightest  degree,  vary  the  contract. 
Where  the  sale  plan  is  different  from  the 
actual  state  of  the  property,  it  is  extremely 
material  to  consider,  whether  the  purchaser 
was  misled  by  the  fact;  but,  where  the  sale 
plan   accurately   represents   the    property, 


which  in  this  case  it  does,  can  the  sale  plan 
carry  the  case  fiirther  than  a  view  of  the 
property  itself  would  ?  I  am  only,  there- 
fore, called  upon  to  assume,  that  which  the 
plaintiff  has  clearly  a  right  to  have  assumed, 
that  the  property  was  advertised  to  be  sold 
to  him  as  it  stood  at  the  time.  The  question 
is  then,  assuming  that  the  plaintiff  went  to 
the  property  and  viewed  it,  and  saw  the 
pipe,  &c.,  would  he  in  that  case  be  entitled 
to  the  reservation  he  claims  ?  The  state  of 
the  case  is  this:  a  person  has  property, 
consisting,  partly  of  the  Acorn  Inn,  and 
partly  of  other  property;  he  has  a  pipe 
leading  from  one  part  of  the  property  to  the 
inn,  for  the  use  of  the  kitchen ;  he  adver- 
tises the  property  for  sale  in  lots,  which  is 
a  direct  intimation  to  the  purchaser,  that  if 
he  does  not  purchase  the  other  lots,  they 
will  go  into  the  hands  of  other  persons, 
liable  to  be  dealt  with  by  them,  as  any  per- 
son may  deal  with  property  in  which  he  has 
acquired  an  absolute  ownership.  All  the 
vendor  undertook  was  to  sell  the  property ; 
but  with  notice,  that  the  rest  of  the  property 
would  no  longer  remain  in  his  hands.  Sup- 
pose this  altogether  a  natural  flow  of  water. 
A  person  then  agrees  to  sell  property,  and 
sells  it  with  the  running  water  tiiere  ;  but 
makes  no  stipulation  that  he  will  enter  into 
a  covenant,  tiiat  the  other  purchasers  shall 
not  disturb  the  natural  flow  of  the  water ; 
the  plaintiff  purchasing  the  property  with 
such  natural  flow  of  water,  is  left  to  assert 
his  right  against  the  other  purchasers,  if  the 
flow  of  water  is  an  easement  to  the  property. 
How  does  the  case  differ  if  it  is  an  artificial 
stream  ?  The  vendor  says,  "  I  sell  you  the 
property  as  it  is.  Other  persons  will  hold 
one  part,  and  you  the  other  ;'*  the  plaintiff 
must  be  left  to  assert  his  right  against  the 
other  purchasers.  It  is  not  for  the  vendor 
himself  to  take  any  other  precaution  than 
that  of  conveying  to  the  purchaser  that 
which  he  contracts  to  sell.  I  have  less 
hesitation  in  coming  to  this  conclusion,  be- 
cause, if  the  effect  of  the  contract  really  is 
to  give  the  plaintiff  the  right  he  claims,  the 
other  purchasers  who  have  purchased  on  the 
footing  of  the  sale  plan,  wiU  have  purchased 
with  notice  of  the  plaintiff's  contract,  and 
are  as  much  liable  to  the  purchaser  as  the 
vendor  himself,  if  he  had  remained  owner 
of  the  other  lots ;  for,  in  point  of  fact,  they 
all  purchased  upon  the  same  footing,  and 
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with  foil  notice  of  the  stipulations.  The 
plaintiff  cannot  be  damnified  by  my  deci- 
sion ;  but  the  vendor  would  be  seriously 
damnified  by  being  called  upon,  after  he  hais 
conveyed  away  the  property  to  persons,  sub- 
ject to  this  equity,  to  make  compensation. 
If  my  opinion  were  less  decided  than  it  is, 
I  could  not  give  the  relief  in  the  form  in 
which  the  case  now  stands,  because  there  is 
not  a  particle  of  evidence  to  shew  that  the 
well  gives  a  supply  of  water  naturally  with- 
out manual  labour ;  it  might  then  assimilate 
itself  to  the  case  of  a  natural  stream.  But 
most  likely  a  pump  and  manual  labour  are 
necessary ;  and  then  nothing  could  be  more 
extravagant  than  to  suppose  that  when  the 
vendor  sold  the  property,  he  intended  the 
other  purchasers,  by  manual  labour,  to  sup- 
ply the  inn  with  water  from  the  well,  or  that 
the  purchaser  of  this  lot  should  have  power 
to  enter  the  other  property  and  pump  for 
himself.  I  am  not  at  all  inron];ied,  whether 
the  plaintiff  would  derive  any  essential  be- 
nefit from  it.  A  supply  of  water  is  indeed 
most  essential  to  an  inn ;  but  there  is  no 
evidence  to  shew  that  the  house  is  not  al- 
ready abundantly  supplied  with  water.  In 
a  question  of  compensation,  and  after  a 
conveyance  of  the  rest  of  the  property,  the 
damage  sustained  by  the  plaintiff  is  a  mate- 
rial consideration.  All  these  facts  might 
have  been  brought  before  the  Court  if  the 
plaintiff  had  had  a  substantial  case.  The 
utmost  I  could  have  done,  under  the  most 
favourable  view  of  the  case,  woidd  have 
been  to  refer  it  to  the  Master  to  inquire 
whether  the  property  had  sustained  material 
damage.  But  parties,  who  bring  a  case  be- 
fore the  Court  in  this  way,  are  not  entitled 
to  any  indldgence.  Upon  these  grounds, 
and  also  because  I  shall  not  do  the  plaintiff 
any  injury,  I  shall  refrise  that  part  of  the 
prayer  of  the  bill.  The  prayer  for  specific 
performance  is  not  opposed.  The  only  other 
question  is  as  to  costs.  The  Hemingways 
were  made  defendants  to  this  bill.  With 
frill  notice  of  a  subsisting  contract  between 
Fewster  and  Turner,  the  Hemingways  enter 
into  a  contract  with  Turner  to  purchase  this 
same  property,  and  they  do  not  suggest  in 
their  answer,  that  at  the  time  of  their  con- 
tract they  really  believed  the  plaintiff  had 
abandoned  his  contract.  If  the  plaintiff  had 
filed  his  bill  against  Turner  alone,  he  would 
have   been   liable   to  another  suit  by  the 


Hemingways.  The  question  is,  was  the 
plaintiff  justified  in  making  them  defen- 
dants? I  was  pressed  with  the  argument 
that  the  Hemingways  had  formally  aban- 
doned their  contract  before  the  bill  was  filed. 
If  they  had  given  notice  of  that  fact  to  the 
plaintiff,  I  should  have  little  hesitation  in 
making  the  plaintiff  pay  them  their  costs ; 
but  in  the  absence  of  that  notice,  the  plain- 
tiff was  not  bound  to  infer  any  change  of 
circumstances;  therefore  the  bill  must  be 
dismissed  as  against  the  Hemingways  with- 
out costs.  As  to  the  costs  of  the  suit  gene- 
rally; the  bill  seeks  specific  performance 
with  compensation.  The  answer  distinctly 
admits  the  right  to  specific  performance 
without  compensation.  As  the  plaintiff  is 
not  entitled  to  compensation,  which  question 
was  the  only  reason  of  the  bill  being  filed, 
I  think  I  ought  to  give  costs  against  the 
plaintiff. 


WlORAM,  V.C. 


LAM,  V.C.     \ 

,16,17,24.J 


BLAKESLT  V,  WIELDOK. 


Dec.  15 

Vendor  and  Purchaser — Specific  Per- 
formance— Coal  Mines — Covenants, 

A.  contracts  tvith  B.  for  the  purchase  of 
aU  the  coal  under  certain  lands,  at  the  rate 
of  3502.  per  acre,  to  be  paid  by  annual 
instalments  of  3502.  tiU  the  whole  should  be 
got;  and  it  was  further  agreed,  that,  if 
more  than  an  acre  should  be  got  in  any  one 
year,  an  additional  sum  should  be  paid  for 
such  excess  in  the  proportion  of  3502.  to  the 
acre: — Held,  that  there  was  an  implied 
contract  for  a  covenant  in  the  conveyance^ 
enabling  B,  and  his  agents  to  enter  the  mines^ 
for  the  purpose  of  inspecting  and  measuring 
the  quantity  got  in  each  year. 

This  was  a  suit  for  the  specific  perform- 
ance of  an  agreement,  dated  the  6th  of  April 
1838,  by  which  the  plaintiff,  who  was  the 
owner  of  twelve  acres  of  land,  agreed  to  sell, 
and  the  defendant  agreed  to  purchase,  the 
coal  under  the  same,  at  the  rate  of  3502.  per 
acre,  surface  measure,  to  be  paid  by  yearly 
instalments  of  3502.,  until  the  whole  should 
be  worked  out ;  and  it  was  further  agreed, 
that  if  more  than  one  surfuce  acre  should  be 
got  in  any  one  year,  then  an  additional  sum 
should  be  paid  for  such  excess,  in  the  pro- 
portion of  3502.  to  the  acre.   The  defendant 


Digitized  by 


Google 


HILARY  TERM,  1842. 


165 


accepted  the  title,  and  began  to  work  the 
mines ;  and  afterwards  a  dispute  arose  as  to 
the  form  of  the  conveyance,  the  plaintiffs 
insisting  upon  a  right  to  have  a  covenant 
inserted,  empowering  him  and  his  agents  to 
enter  the  mines  to  see  and  measure  the 
quantity  of  coal  worked  and  got  in  each 
year.  The  evidence,  on  the  part  of  the 
plaintiffs  was  to  the  effect,  that  whenever 
the  amount  of  the  payments  depended  on 
the  amount  of  coal  got,  such  a  covenant  was 
proper  and  usual.  The  evidence,  on  the 
part  of  the  defendant  was,  that  such  a  cove- 
nant was  only  usual  in  the  case  of  royalties 
reserved,  hut  not  in  the  case  of  a  sale  by 
surface  measure. 

Mr.  Sutton  Sharpe  and  Mr.  James 
Parker,  for  the  plaintiffs. — This  is,  in  effect, 
a  sale  by  royalty.  The  purchase-money 
being  to  be  paid  by  instalments,  according 
to  the  quantity  worked,  is  in  the  nature  of  a 
royalty ;  such  a  right  of  entry  is,  therefore, 
equally  necessary,  as  the  plaintiff  has  no 
other  means  of  judging  of  the  surface  quan- 
tity got ;  and  the  covenant  insisted  on  is 
both  reasonable  and  customary. 

Mr.  Boteler  and  Mr.  Cockerell,  for  the 
defendant,  contended,  that  there  was  no  such 
custom  in  sales  of  mines  like  the  present ;  but 
that  if  the  Court  should  decide  the  contrary, 
the  right  of  entry  ought  to  be  limited  to 
once  in  every  twelve  months. 

Mr.  S.  Sharpe,  in  reply. — It  is  the  same 
principle  of  law  which  gives  a  landlord  a 
ri^t  of  entry  to  view  the  state  of  a  house  or 
lands,  and  he  is  not  obliged  to  trust  to  the 
representations  which  the  tenant  may  choose 
to  make. 

Dec.  17.  — WiGRAM,  V.C.— I  will  not 
finally  dispose  of  this  case  till  I  have  had  an 
opportunity  of  examining  some  cases,  which 
have  a  close  bearing  on  the  question,  and  till 
I  have  read  the  evidence.  I  shall  also  take 
time  to  word  the  decree,  if  I  should  direct 
any  covenant  to  be  inserted,  and  the  question 
of  costs  may  then  be  disposed  of.  The 
general  rule  is,  as  has  been  argued,  that 
where  a  person  contracts  with  another  in 
respect  to  property,  there  is  an  implied  con« 
tract  for  such  covenants  as  shall  give  security 
for  the  due  performance  of  the  contract.  If 
the  property  is  leased  at  royalty  rent,  there 
cau  be  no  question  as  to  what  the  covenants 
must  be.   Custom  will  give  the  lessor  a  right 


to  inspect,  and  such  a  covenant  must  be  in- 
serted. There  is  no  positive  law  on  the 
subject ;  but  these  covenants  are  usual,  be- 
cause they  are  reasonable.  The  very  fact 
that  all- persons,  without  objection,  do  sub- 
mit to  the  usual  clauses  of  entry,  to  see  what 
quantity  is  got,  is  conclusive  evidence ;  they 
submit,  because  they  are  usual  and  reason- 
able. Wl^ere  the  price  of  the  coal  is  not  paid 
down,  and  the  amount  of  the  instalments 
depends  upon  the  amount  got,  such  a  cove- 
nant is  necessary.  With  that  certain  guide 
before  me,  I  shall  compare  the  admitted  cases 
with  that  before  me.  There  are  two.  The 
vendor  contracts  for  two  things  ;  a  right  of 
entry  to  see  the  ^quantity  got ;  and  that  the 
coal  is  worked  in  a  workman-like  manner.  In 
the  present  case,  there  is  no  contract  as  to  the 
mode  of  working,  but  only  as  to  the  quantity 
got.  How  can  I,  in  the  absence  of  evidence 
to  the  contrary,  infer  that  the  covenant  for 
entry  is  inapplicable,  because  there  is  here 
only  one  object,  viz.  to  see  the  "quantity" 
got?  I  should  scarcely  h^ve  hesitated  in 
coming  to  the  conclusion,  that  a  covenant 
enabling  a  party  to  enter  for  the  sole  purpose 
of  ascertaining  whether  more  than  an  acre 
was  got,  was  a  reasonable  covenant ;  even  if 
I  had  nothing  before  me  but  the  fact,  that 
covenants  of  an  analogous  nature,  but  more 
extensive,  are  inserted  where  royalties  are 
reserved.  In  this  case,  the  issue  has  been 
precisely  raised,  whether  there  should  be 
such  analogous  covenant,  and  each  party 
knew  that  that  was  the  point  to  be  contested. 
The  plaintiff  has  examined  witnesses,  who 
say  positively,  that  such  a  covenant  is  usual 
where  the  payments  depend  upon  the  quan- 
tity. That  is  so  analogous  to  die  other  cases, 
that  the  mind  is  prepared  to  believe  the  evi- 
dence. The  evidence  on  the  other  side,  which 
was  called  for  the  express  purpose  of  nega- 
tiving this  case,  confirms  it  in  an  extraor- 
dinary manner.  There  is  no  evidence  as  to 
absolute  sales ;  but  they  say,  in  leases  with 
royalties  reserved,  such  a  power  is  given, 
and  also  whenever  the  price  is  to  be  paid  in 
the  nature  of  a  royalty.  What  that  means 
I  do  not  know,  except  it  is  when  it  depends 
on  the  quantity  got.  I  shall  not  decide  what 
is  a  reasonable  covenant  in  this  case ;  but 
only  declare  that  in  the  conveyance  to  be 
setUed  by  the  Master,  there  is  to  be  inserted 
a  covenant  enabling  the  plaintiff  and  his 
agents,  except  such  persons  usuaUy  except- 
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ed,  to  enter  for  the  sole  purpose  of  seeing 
whether  the  quantity  of  minerals  got  during 
the  year  does  or  does  not  exceed  one  acre. 
The  covenant  must  be  limited  in  that  way 
to  guard  against  any  undue  advantage.  The 
case  will  have  to  go  to  the  Master  with 
these  directions. 

Dec.  24. — ^WiGRAM,  V.C. — The  general 
principle  of  law  is,  that  where  a  person  grants 
any  given  thing  to  another,  he  impliedly 
grants  whatever  is  necessary  for  the  enjoy- 
ment of  it — 6  LiU.  56,  a;  153,  a;  3  Com. 
Dig.  58,  Pom/ret  v.  Ricroft  (1),  Senhouse 
V.  Christian  (2)  In  Henderson  v.  Hay  (3), 
Lord  Thurlow  held,  that  common  and  usual 
covenants  must  mean  covenants  incidental  to 
the  lease .  Considerable  doubt  had  been  thrown 
upon  that  case  by  Morgan  v.  Slaughter  (4). 
But  in  the  subsequent  case  of  Church  v.  Brown 
(5),  Lord  Eldon,  after  great  consideration, 
set  up  Lord  Thurlow's  opinion,  saying,  that 
it  maide  no  difference  whether  the  agreement 
was  for  the  usual  and  proper  covenants  or 
not ;  for  in  every  agreement,  whether  for  a 
lease  or  sale  of  a  fee  simple,  there  was  an 
imphed  contract  for  those  covenants.  In 
the  case  of  an  agreement  for  a  lease,  with  a 
stipulation  that  the  lessee  shall  keep  the 
premises  in  repair,  the  right  of  entry  is 
always  reserved  to  the  landlord.  To  apply 
this  reasoning  to  the  present  case.  It  is 
admitted,  that  where  coal-mines  are  let  or 
sold  at  or  for  a  royalty,  a  right  of  entry  is 
reserved ;  and  that  such  a  covenant  is  inci- 
dental to  the  contract.  The  contract  for  the 
lease  or  sale  would,  in  Lord  Eldon's  lan- 
guage, (15  Ves,  263,)  carry  in  gremio  the 
right  to  proper  covenants.  The  present 
case  differs  only  in  this,  that  the  vendor  has 
only  an  interest  in  the  quantity  of  coal 
raised ;  his  right  of  entry,  therefore,  must  be 
limited  to  the  necessary  protection  of  his 
interest.  But  this  case  does  not  rest  merely 
upon  legal  conclusions,  but  the  evidence  of 
the  plaintiff's  witnesses  leads  irresistibly 
to  the  same  conclusion.  There  must  be  a 
decree  for  a  specific  performance  of  the 
agreement  of  the  6th  of  April  1838,  the 
defendant  admitting  that  he  has  accepted  the 

(1)  1  Saund.  32l,n. 

(2)  1  Term  Rep.  560. 

(3)  3  Bro.  C.C.  632. 


title,  and  the  plaintiff  waiving  all  claim  to 
interest  upon  die  instalments  ;  and  let  it  be 
referred  to  the  Master  to  settle  a  conveyance 
to  carry  the  agreement  into  effect  in  case  the 
parties  differ;  in  settling  the  conveyance, 
let  the  Master  insert  a  clause  enabling  the 
plaintiff  and  his  agents,  at  reasonable  times, 
and  giving  reasonable  notice,  to  enter  the 
mines  in  the  pleadings  mentioned,  and  to 
inspect  and  measure  the  same,  so  &r  as  from 
time  to  time  shall  be  necessary  for  the  sole 
purpose  of  ascertaining  whether  the  quantity 
of  coal  which  shall  or  may  be  gotten  in  eadi 
year,  shall  exceed  one  acre  of  sur&ce  mea- 
sure, and  how  much,  tiU  the  whole  quantity 
is  gotten,  or  the  whole  of  the  twelve  instal- 
ments is  paid ;  and  in  settling  such  convey- 
ance, let  the  Master  have  regard  to  the 
clauses  usually  inserted  in  sales  of  coal  by 
royalty. 

Costs  reserved^   with   liberty  to 
either  party  to  apply. 


} 


CAMPBELL  V,  SCOTT. 


4)  1  Esp.  8 
■5)  15  Ve8. 


(5) 


268. 


V.C. 

Feb.  8. 

Copyrigh  t — Piracy — Injunction, 

Injunction  granted  to  restrain  the  publica- 
tion of  a  book  called  The  Modem  Poets  of 
the  19th  Century,  containing  32  pages  of 
original  biographical  notices  of  forty^three 
poets,  and  758  pages  consisting  of  10,000 
lines  of  extracts  from  the  writings  of  those 
poets,  out  of  which  369  lines  were  taken 
from  the  plaintiff*  s  works^  including  six  whole 
poems. 

This  was  a  motion,  on  behalf  of  the  plain- 
tiff, that  an  injunction  might  be  awarded 
to  restrain  the  defendants,  Adam  Scott  and 
John  Geary,  from  selling,  or  exposing  for 
sale,  any  further  copies  of  the  work  or 
voliune  called  Book  of  the  Poets — The  Mo- 
dern  Poets  of  the  \9th  Century,  in  the 
pleadings  mentioned,  or  such  part  or  parts 
.  thereof  as  consist  or  consists  of  the  plaintiff's 
original  compositions,  comprised  between 
p.  233  and  p.  251,  both  inclusive,  of  the 
same  volume,  and  from  printing  or  pub- 
lishing the  same,  or  any  odier  of  the  plain- 
tiff's compositions  in  any  other  volumes  or 
works,  widiout  the  leave  of  the  plaintiff  first 
obtained  thereto. 

The  bill  stated,  that  the  copyright  in 
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certain  poems  composed  by  the  plaintiff, 
Thomas  Campbell,  was  still  remaining  in 
the  plaintiff;  that  he  had,  in  the  year  1840, 
caused  to  be  printed  and  published,  by  Mr. 
Moxon,  a  bookseller  and  publisher,  under 
an  agreement,  a  new  edition  of  his  poetical 
works ;  that  Mr.  Moxon  had  also,  by  agree- 
ment, from  time  to  time  printed  and  sold 
otiber  editions  of  his  works ;  that  the  defen- 
dants, Messrs.  Scott  &  Geary,  booksellers 
and  publishers,  had  just  printed  and  pub- 
lished a  work,  entitled  Book  of  the  Modem 
Poets  of  the  I9th  Century,  and  had,  without 
leave  of  the  plaintiff,  printed  in  such  book, 
amongst  other  things,  divers  of  the  said  ori- 
ginal poems,  entirely  composed  by  the  plain- 
tiff, and  copious  selections  from  others  of  such 
poems,  all  of  which  were  comprised  in  the 
said  edition  of  plaintiff's  poetical  works, 
published  by  Mr.  Moxon ;  that  several  of 
such  poems  were  amongst  the  most  popular 
and  cbaracteristic  of  plaintiff's  poetical 
works,  and  plaintiff's  profits  were  likely  to 
be  greatly  injured  by  the  said  publication. 

The  bill  then  charged,  that  the  defen- 
dants had  printed  and  published  in  their 
work,  not  less  than  six  entire  poems,  called 
"  Ye  Mariners  of  England,"  "  Lord  Ullin's 
Daughter,"  "  Glenara,"  "  Song  of  the 
Greeks,"  "  The  Turkish  Lady,"  and  "  The 
Last  Man,"  besides  large  extracts  from  other 
poems ;  that  the  same  were  not  published 
as  quotations  for  the  purpose  of  criticism 
(as  alleged  by  the  defendants),  and  were  not 
£sdr  quotations  for  that  or  any  other  purpose 
allowed  by  law. 

The  defendant  Scott,  by  his  affidavit, 
stated,  that  his  work  was  the  second  or 
companion  volume  to  a  work  published  by 
him,  entitled  Book  of  the  Poets — Chaucer  to 
Beattie  ;"  that  the  object  of  both  volumes 
was  to  illustrate  the  progress  of  English 
poetry,  having  biographical  notices  of  various 
poets,  and  selections  from  their  works, 
illustrated  by  engravings;  that  the  2nd 
volume,  called  Book  of  the  Modern  Poets, 
contained  similar  biographical  notices  and 
selections  from  forty-three  poets;  that  it 
had  been  the  custom  of  the  trade  to  publish 
works  of  a  similar  nature,  such  as  Elegant 
Extracts,  Poetical  Epitomes,  and  many 
others,  some  of  which  contained  poems  taken 
from  the  plaintiff's  works,  without  leave 
from  the  plaintiff,  and  some  actually  con- 
tained the  very  poems  taken  by  the  defen- 


dants, and  that  no  complaints  had  ever 
before  been  made  respecting  such  extracts ; 
that  the  editor  employed  to  write  the  bio- 
graphical notices,  had  not  confined  himself 
to  die  work  published  by  Mr.  Moxon,  but 
had  taken  some  which  were  not  published 
in  any  of  Mr.  Moxon's  publications,  but 
served  to  illustrate  the  biographical  notice ; 
that  it  was  impossible  the  defendants*  work 
could  injure  the  plaintiff,  as  the  various 
editions  of  the  plaintiff's  works  were  sold  at 
from  9s.  to  2s,  6d,,  whereas  the  defendants' 
work  was  sold  for  11,  Is,,  and  contained  only 
about  400  lines  taken  from  the  plaintiff's 
works;  that  the  defendants,  in  publishing 
their  work,  had  no  intention  whatever  of 
injuring  the  plaintiff,  but  they  verily  be- 
lieved that  the  extracts  complained  of  were 
fair  and  legitimate  extracts,  and  that  they 
were  entitled  to  make  them. 

The  defendants'  book  contained  790  pages, 
out  of  which  32  pages  contained  original 
matter,  being  biographical  notices  of  the  43 
poets  of  the  19th  century,  and  the  remaining 
758  pages  contained  10,000  lines  of  extracts 
from  these  poets,  out  of  which  only  6  whole 
poems,  amounting  to  298  lines,  and  71  lines 
of  extracts  from  other  poems  by  Mr.  Camp- 
bell, not  published  by  Moxon,  were  con- 
tained in  this  book. 

Mr.  Cooper  and  Mr,  Coleridge,  for  the 
plaintiff. — An  injunction  must  be  granted  in 
this  case,  unless  it  can  be  shewn,  that  the  pub- 
lication is  in  the  fair  way  of  criticism.  Here 
there  is  no  criticism ;  Uiere  is  a  short  essay 
at  the  beginning  upon  the'  poets,  and  then 
follow  regular  selections  taken  from  the 
author :  it  is  plain  the  principal  object  was  to 
publish  the  poems,  and  then  a  short  biogra- 
phical notice  is  tacked  on  to  them.  The 
defendants  say  they  have  a  right  to  do  this. 
How  far  that  right  may  extend  to  the  old 
authors,  is  a  different  question;  but  they 
cannot  possibly  have  any  right  to  take  from 
living  authors,  as  they  have  done,  whole 
poems :  some  line  must  be  drawn,  and  surely 
if  an  entire  poem  is  taken,  that  must  be  a 
piracy — Bramwell  v,  Halcomb{l). 

Mr,  Kenyon  Parker  and  Mr,  Glasse,  for 
the  defendfljits. — The  injunction  asked  is, 
for  the  second  volume  only  of  this  work ; 
the  second  is  a  continuation  of  the  first  vo- 
lume, containing  the  poets  from  Chaucer  to 

(1)  8MyL&Cr.  737. 
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Beatde,  and  this  contains  the  modem  poets, 
and  the  verses  are  merely  taken  to  illustrate 
the  general  style  of  the  poet,  and  form  there- 
fore a  fair  criticism.  As  to  any  injury  arising, 
that  is  impossible,  for  the  defendants*  work 
will  serve  as  an  advertisement  for  the  plain- 
tiff's, and  it  cannot  be  a  substitution  for  the 
plaintiff's  work,  since  the  quantity  taken  is 
so  small  a  proportion,  and  the  cost  so  much 
greater  than  the  plaintiff's  works  in  any  of 
file  different  forms  of  publication — Roworih 
v.  Wilkes  (2).  Another  question  is,  whether 
the  plaintiff  can  come  for  an  injunction  after 
having  allowed  the  publication  of  many  of 
his  poems  in  other  works ;  and  whether  he 
is  not  therefore  precluded  from  having  this 
injunction.  At  any  rate,  it  shews  that  the 
custom  of  the  trade  has  been  always  to  con- 
sider such  a  taking  as  this  perfectly  legal — 

Saunders  v.  Smith,  3  Myl.  &  Cr.  711 ; 
s.  c.  7  Law  J.  Rep.  (n.s.)  Chanc,  227. 

Rundell  v.  Murray ^  Jac.  311. 

Dodsley  v.  Kinnerslet/,  Ambl.  403. 

The  Vice  Chancellor. — I  cannot  but 
think,  that  in  this  case  the  legal  right  is 
primd  facie  quite  clear  with  the  plaintiff, 
because  there  is  no  question  made,  but  that 
the  things  complained  of  are  actually  taken 
literally  as  they  stand  from  the  plaintiff's 
own  work,  which  is  not  denied,  and  could 
not  be.  Now,  is  this  work  anything  like 
an  abridgment  ?  I  see  passages  are  taken 
wholesale,  such  as  they  are.  Some  of  the 
things  are  given  entire,  and  large  extracts 
are  given  fiom  other  poems ;  and  I  cannot 
think  this  can  be  considered  as  a  book  of 
criticism,  when  you  observe  the  way  in 
which  it  is  composed.  Now,  I  will  take 
the  book  complained  of,  the  second  volume : 
here  are  799  pages,  and  here  are  32  pages 
of  general  disquisition  upon  the  nature  of 
the  poetry  of  the  nineteenth  century  ;  then, 
without  any  particular  observation  being 
appended  to  the  particular  poems,  and  ex- 
tracts from  poems,  which  follow,  there  they 
are,  to  the  amount,  I  think,  of  758  pages; 
and  I  cannot  consider  that  that  can  at  all 
be  held,  in  anything  like  common  sense,  to 
be  a  book  of  criticisms.  If  there  were  cri- 
tical notes  appended  to  each  separate  pas- 
sage, or  several  of  the  passages  in  succes- 
sion, which  might  illustrate  it,  and  shew 

(2)  1  Campb.  94. 


from  whence  Mr.  Campbell  had  borrowed 
an  idea,  or  what  idea  he  had  communi- 
cated to  others,  I  could  understand  that  to 
be  a  fail  criticism.  It  appears  to  me,  this  is 
a  general  essay  :  then  there  follows  this  vast 
mass  of  pirated  matter,  which,  in  &ct,  con- 
stitutes the  value  of  the  volume.  Then,  it 
is  said,  that  there  is  no  animus  furandi. 
Why  you  must  judge  a  little  for  yourself 
about  that.  If  you  find  that  A.  actually 
takes  the  property  of  B,  primd  facie,  the 
animus  furandi  is  considered  as  proved  by 
the  taking.  And  it  rather  appears  to  me, 
here  is  such  a  very  distinct  takmg ;  though 
I  do  not  think  it  necessary  to  say  it  has 
been  feloniously  done,  but  it  appears  to  me, 
it  has  been  done  in  a  manner  die  law  will 
not  permit.  Now  the  case  cited  was  one 
where,  in  a  very  copious  work,  Encyclopce^ 
dia  Londinensis,  there  was  a  treatise  which 
had  contained  118  pages,  and  75  pages  were 
taken ;  that,  I  think,  is  the  subject  of  the 
action.  It  was  a  very  small  taking  ynth  re- 
spect to  the  large  amount  of  the  work  into 
which  it  was  taken,  and  the  jury  found,  in 
that  case,  for  the  plaintiff,  who  complained 
of  the  improper  taking.  I  do  not  think  that 
it  is  necessary  to  sit  here,  and  consider  whe- 
ther those  18  pages  of  poetical  work,  con- 
tained in  the  plaintiff's  book,  are  the  very 
cream  and  essence  of  all  that  Mr.  Campbell 
has  written;  but  it  is  pretty  plain,  that  they 
would  not  have  been  printed  at  all  in  this 
work,  unless  the  party  who  printed  them 
thought  they  would  be  very  attractive  in 
themselves.  It  so  happens,  in  turning  over 
the  pages,  I  find,  that  the  only  extract 
printed  from  the  poem  called  "  The  Plea- 
sures of  Hope,**  is  the  only  part  of  the 
poem  of  which  I  have  any  distinct  recollec- 
tion. I  have  reason  to  suppose,  that  is  a 
very  striking  passage  which  has  remained 
impressed  upon  the  memory  for  so  many 
years  as  it  has  upon  mine.  I  cannot  but 
think,  primd  facie,  the  case  is  with  the 
plaintiff,  who  has  been  admitted  to  be  the 
original  composer  of  these  works,  and  who 
finds  them  now  bodily  collected  together  in 
the  way  in  which  they  are,  without  any 
criticism  at  all ;  and,  as  I  understand,  col- 
lected merely  because  they  are  thought  to 
be  the  valuable  and  striking  parts  of  the 
poems  which  he  has  written.  Then,  it  is 
said,  with  respect  to  three  of  them,  that  is, 
with  respect  to  the  lines  on  James  IV., 
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and  die  Dealli  of  Wallace,  and  a  song,  that 
tlie  Court  ought  not  to  interfere,  or  enter 
into  the  connderation  of  them,  in  the  present 
case.  I  admit,  they  are  not  mentioned  in 
Mr.  Moxon's  book,  nevertheless  there  is 
a  general  statement  that  the  plaintiff  com- 
posed them  all.  I  observe,  that  Mr.  Camp- 
bell is  the  sole  plaintiff;  it  is  not  a  complaint 
by  Mr.  Campbell  and  Mr.  Moxon,  or  Mr. 
Moxon,  but  by  Mr.  Campbell  solely.  I 
consider  his  copyright  is  as  much  to  be  pro- 
tected in  the  rest  of  the  matters,  which  un- 
questionably have  been  pirated  from  him  in 
tiiis  defendant's  book.  Then,  the  only 
question  is,  really,  whether  there  has  been 
such  a  damnum  as  will  justify  the  party  in 
applying  to  the  Court,  because  injuria  there 
clearly  has  been — what  has  been  done,  is 
against  tbe  right  of  the  plaintiff.  Now,  in  my 
opinion,  he  is  the  person  best  able  to  judge  of 
that  himself ;  and  if  the  Court  does  clearly  see 
there  has  been  that  thing  done  which  tends 
to  an  injury,  I  cannot  but  think,  the  safest 
rule  is  to  follow  the  legal  right  and  grant 
the  injunction.  But  if,  however,  the  other 
side  desire  to  bring  an  action  at  law,  then 
the  question  will  be  tried  how  much  of 
damnum  has  accompanied  this  injuria.  It 
strikes  me,  upon  the  whole,  therefore,  that 
I  ought  to  grant  the  injunction  in  this  case ; 
and  I  will  put  Mr.  Campbell,  if  the  other 
side  desire  it,  to  bring  sudi  action  as  he  may 
be  advised. 

Mr,  Kenyan  Parker, — Your  Honour  will 
limit  the  time  for  bringing  the  action. 

The  Vice  Chancellor. — I  will  tell  you 
what  I  shall  do  here,  as  I  have  done  in  other 
cases :  I  shall  grant  the  injunction,  giving 
the  plaintiff  liberty  to  bring  such  action  as 
he  may  be  advised,  to  establish  his  legal 
title,  and  reserve  the  further  consideration 
of  the  motion,  and  give  both  sides  liberty  to 
apply;  then  if  the  action  is  not  brought 
within  due  time,  you  can  apply. 


SNELL  V,  CROCKER. 


WiGRAM,  V.C.\ 

Jan.  12.      J 

Practice,^22nd  Order  of  August  1841— 
Subpoena. 

Application  under  the  22nd  Order  of 
August  1841,  refused,  where  the  subpoena 
to  appear  and  answer  had  been  served  in  the 
old  form. 

New  Series,  XL—Chanc. 


A  motion  was  made  under  the  22nd  of  the 
Orders  of  August  1841,  for  liberty  to  file  a 
traversing  note,  the  subpoena  to  appear  and 
answer  having  been  served  in  the  old  form. 

Mr,  Teed,  for  the  motion. 

WiGRAM,  V.C. — ^The  subpoena  having 
been  served  in  the  old  form,  the  defendant 
has  not  been  properly  apprised  of  the  con- 
sequences of  his  default.  The  22nd  New 
Order  wDl  not,  therefore,  apply  to  this  case. 

Application  refused. 


K.  Bruce,  V.C. 
March  1. 


} 


BROOKS  V,  PURTON. 


Practice, — Order  for  Time — Plea, 

On  an  application  to  the  Master,  by  a 
defendant,  for  further  time  to  answer,  on 
grounds  that  had  reference  exclusively  to  an 
answer,  an  order  was  given  for  five  weeks 
"  to  plead,  answer,  or  demur,  not  demurring 
alone."  This  order  was  altered  by  the 
Court  to  five  weeks  **  to  answer,"  on  the 
ground  that  the  application  to  the  Master 
had  reference  to  an  answer  alone.  The 
defendant  ptU  in  a  plea.  This  plea  was 
ordered /to  be  taken  off  the  file  for  irregu- 
larity. 

A  plea  may  be  ordered  to  be  taken  off  the 
file  on  motion. 

This  was  a  motion  to  take  a  plea  off  the 
file  for  irregularity.  The  time  for  answering 
of  a  defendant  having  expired,  he  made  a 
special  application  to  the  Master  for  further 
time  to  answer,  under  the  20th  Order  of 
1833.  The  afi^davit  on  which  the  appli- 
cation was  grotmded  had  reference  solely 
to  an  answer,  and  at  the  foot  of  the  warrant 
the  object  of  the  application  was  specified 
to  be  time  "  to  answer,"  The  Master  al- 
lowed the  defendant  five  weeks  for  his  an- 
swer; but  the  order,  being  drawn  up  in 
the  usual  form,  gave  the  defendant  five 
weeks  to  **  answer,  plead,  or  demur,  not 
demurring  alone. '  *  The  plaintiff  then  moved 
K.  Bruce,  V.C.  that  the  words,  "  plead  or 
demur,  not  demurring  alone,"  should  be 
struck  out  of  the  order;  and  his  Honour 
made  a  direction  accordingly,  on  the  ground 
that  the  defendant  was,  under  the  circum- 
stances, entitled  to  no  more  than  he  had 
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asked  of  the  Master,  that  is,  tfane  to  answer 
alone.  The  order  therefore,  as  altered,  was, 
that  the  defendant  should  have  five  weeks 
"  to  answer.**  The  defendant  afterwards 
put  in  a  plea  for  want  of  a  party. 

Mr,  Wigram  and  Mr,  Romilly  now  moved 
that  this  plea  should  he  taken  off  the  file 
for  irregularity. 

Mr,  Russell  and  Mr,  James  Parker,  for 
the  defendant. — From  the  time  of  Peere 
Williams  to  the  present  time,  it  has  been 
established,  that,  under  an  order  for  time  to 
answer,  a  defendant  may  put  in  a  plea. 
This  rule  Lord  Eldon,  after  a  review  of  the 
cases,  considered  binding  upon  him ;  and 
Lord  Langdale,  in  a  recent  case,  has  ac- 
knowledged it. 

Anonymous,  2  P.  Wms.  464. 

Roberts  v.  Hartley,  1  Bro.  C.C.  56. 

De  Minckuitz  v.  Udney,  16  Ves.  356. 

Kay  V.  Marshall,  I  Keen,  190,  196. 
In  order  to  exclude  a  plea,  the  words, 
"but  not  to  plead,"  ought  to  have  been 
inserted  in  the  order.  Had  the  defendant 
known  fully  that  he  would  not  have  been 
allowed  to  plead,  he  might  have  declined  to 
avail  himself  of  the  order  for  further  time, 
and  filed  the  plea  independently  of  ajiy 
order.  The  defendant  was  not  bound  to 
notice  what  had  taken  place  in  court  on  the 
occasion  that  the  order  of  the  Master  was 
altered ;  *  all  that  he  had  to  look  to  was  the 
formal  order  as  drawn  up.  By  that  order  he 
had  five  weeks  to  answer,  and  by  the  rules 
of  the  Court,  under  an  order  to  answer,  he 
might  put  in  a  plea.  The  plea  was  there- 
fore regular.  Anonymous  ( 1 )  was  also  cited, 
to  shew  that  a  plea  could  not  be  suppressed 
on  motion. 

[K.  Bruce,  V.C. — The  case  in  Mosely 
on  that  point  has  been  overruled  by  the 
Vice  Chancellor  of  England,  in  Moon  v.  Lee, 
a  case  not  reported.] 

EnightBruce,  V.C. — ^The  circumstances 
of  the  case  are  these : — ^The  defendant  made 
a  special  application  to  the  Master,  on  affi- 
davits, for  time  to  answer.  The  affidavits 
stated,  as  grounds  for  the  indulgence,  matters 
which  had  reference  and  appUcation  exclu- 
sively to  an  answer,  in  the  ordinary  accep- 
tation of  the  term.  The  Master  intended, 
or  ought  to  have  intended,  to  give  time  for 

(1)  Mosely.  207. 


an  answer  only,  ^en  the  Master's  order 
was  brought  before  me,  taking  the  same 
view,  I  directed  the  words,  **  plea  or  demur, 
not  demurring  alone,"  to  be  expunged.  The 
defendant,  knowing  all  this,  has  filed  a  plea, 
and  I  think  has  filed  it  improperly  and 
vexatiously.  The  plea  must  be  taken  off 
the  file;  but  I  decide  this  on  the  special 
circumstances  of  this  case.  The  defendant 
to  pay  the  costs  of  the  plea  and  of  this 
application. 


DRANT  V,  VAUSE. 


K.  Bruce,  V.C.\ 
March  7.      J 

Will — Devise^-'  Construction, 

A,  demised  hereditaments  for*a  term,  and 
gave  the  lessees  an  option  ofpurchitse  at  any 
time  within  the  term.  A,  by  his  will,  devised 
these  hereditaments  to  B,  for  life,  with  re^ 
mainder  to  his  issue  in  tail,  with  remainders 
over.  After  the  death  of  the  testator,  the 
lessees  declared  their  intention  of  purchasing 
the  hereditaments ;  and,  a  decree  having  been 
made  in  their  favour,  the  purehase-money 
was  paid  into  court : — Held,  that  under  the 
terms  of  the  devise,  the  money  ought  to  be 
substituted  for  the  land,  and  settled  on  Zimt- 
kitions  analogous  to  those  contained  in  the 
wiU  relating  to  the  land,  in  favour  ofB.  and 
his  issue. 

By  an  indenture,  dated  in  September 
1827,  George  Drant  demised  to  Richard  and 
Thomas  Sissons,  certain  hereditaments  for 
a  term  of  fourteen  years,  and  gave  the  lessees 
an  option  of  purchasing  the  demised  pre- 
mises at  any  time  during  the  term,  at  the 
price  of  2,000Z. 

George  Drant  made  his  will  in  March 
1831,  whereby,  after  giving  his  wife  an  an- 
nuity of  1 501,  charged  upon  his  real  property, 
afterwards  given  to  his  children,  he  gave  and 
devised  the  premises  comprised  in  the  lease, 
with  other  hereditaments,  to  his  son  George 
Drant,  the  plaintiff,  for  life,  with  remainders 
over  for  the  benefit  of  his  issue  in  tail,  with 
remainders  over,  in  default  of  such  issue,  to 
his  other  chil^n.  These  hereditaments 
were  charged  with  a  portion  of  the  annuity 
given  to  the  wife,  and  the  option  given  in 
Uie  lease  was  not  noticed  by  the  testator. 
The  testator  then  disposed  of  his  other  real 
property  to  his  other  children,  charged  with 
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other  parts  of  the  annuity,  and  bequeathed 
his  personal  estate  among  his  children 
equally.  The  testator  died  in  1831,  soon 
after  the  date  of  his  will. 

In  1835,  the  lessees  declared  an  intention 
of  purchasing  the  hereditaments  upon  the 
terms  mentioned  in  the  lease,  and  instituted 
a  suit  for  the  purpose  of  obtaining  a  convey- 
ance ;  and,  a  decree  having  been  made  in  their 
fiivour,  the  purchase-money,  after  deducting 
the  costs  of  the  suit,  was  paid  into  court  in 
that  suit. 

The  biU  in  this  suit  was  filed  by  the  son 
George  Drant,  junior,  for  the  purpose  of 
ascertaining  the  rights  of  the  children  of  the 
testator  to  this  purchase-money. 

Mr.  T.  Turner,  for  the  plahitiff,  con- 
tended, that  the  purchase-money,  in  the 
events  that  happened,  had  become  substi- 
tuted for  the  land,  and  that  it  ought  to  be 
settled,  as  money,  upon  limitations  analo- 
gous to  those  given  in  the  will  as  to  the  land. 

Mr,  Amphlettj  for  the  other  children  of 
the  testator,  argued,  that  under  the  autho- 
rity of 

Latves  v.  Bennett,  1  Cox,  167, 
Townley  v.  Bedwell,  14  Ves.  590, 
Knollys  v.  Shepherd,   cited  1   Jac.  & 
Walk.  499, 
the  hereditaments  in  question  had  vested  in 
the  plaintiff  until  the  option  was  declared, 
and  that  after  that  time  the  title  of  the  plain- 
tiff became  devested ;  the  land  going  to  the 
Messrs.  Sissons,  and   the  purchase-money 
forming  a  part  of  the  personal  estate  of  the 
testator.     If,  however,  the  purchase-money 
was  to  be  substituted  for  the  land,  it  ought 
to  be  considered  as  land,  and  settled  upon 
limitations  identical  with  those  on  which  the 
hereditaments  were  settled. 

Mr,  CrofUm  and  Mr,  Thorp,  for  other 
parties. 

Knight  Bruce,  V.C. — The  testator,  by 
the  devise  of  this  property  to  lus  son  George, 
by  his  will,  after  the  date  of  the  lease,  has, 
I  think,  clearly  expressed  an  intention  that 
Geoige  should  have  the  benefit  of  the  devise, 
either  in  the  shape  of  money  or  land.  I 
wish  it  to  be  understood,  that  I  do  not  ques- 
tion the  authorities  cited,  and  that  I  consider 
this  decision  to  be  perfectly  consistent  with 
them.  The  purchase-money  must  be  settled 
as  money  upon  limitations  analogous  to  those 


contained  in  the  will.  The  costs  of  the 
Sissons  suit,  and  of  this  suit,  must  be  reserved 
until  after  taking  the  accounts  of  the  testa- 
tor's debts  and  personal  estate. 


M.R.     1 
March  12  I      heighington  v,  grant. 

Executor — Administration  Suit — Costs, 

In  a  suit  by  residuary  legatees,  seeking 
the  administration  of  a  testator's  estate,  the 
defendant,  the  executor,  is  entitled  to  his 
general  costs  out  of  the  estate,  as  between 
solicitor  and  client,  although,  in  the  progress  of 
the  proceedings,  he  may  have  been  charged  with 
compound  interest  on  the  balances  of  assets 
in  his  hands  from  time  to  time,  and  is  on  further 
directions^  directed  to  pay  to  the  plaintiff  the 
amount  of  such  costs  as  had  relation  to  that 
proceeding. 

For  the  reports  of  this  case,  on  further 
directions  and  on  appeal,  vide  9  Law  J, 
Rep,  (k.s.)  Chanc.  142,  and  10  Law  J.  Rep, 
(n.s.)  Chanc.  12. 

A  bill  was  filed  by  residuary  legatees, 
for  the  administration  of  the  testator's  estate ; 
and  the  Master,  on  further  directions,  was 
directed  to  ascertain  what  balances  were  in 
the  defendant's  hands,  at  the  end  of  each 
year,  since  the  expiration  of  the  first  year 
after  the  testator's  death,  and  he  was  to 
compute  interest  at  51,  per  cent,  per  annum, 
on  the  balances  in  the  defendant's  hands  at 
the  end  of  each  year;  and  the  Master,  in 
taking  the  accounts,  was  directed  to  make 
annual  rests,  and  to  charge  the  defendant 
with  compound  interest. 

The  cause  now  came  on  to  be  heard  on 
the  Master's  report,  made  in  pursuance  of 
the  reference  to  him,  to  charge  the  defendant 
with  compound  interest ;  and  the  only  ques- 
tion for  discussion  (there  being  no  other 
charge  of  irregular  conduct  against  him) 
was,  whether  the  defendant  was  entitled  to 
be  paid  the  general  costs  of  the  suit  out  of 
the  estate. 

Mr,  Kindershy  and  Mr,  Keene,  for  the 
plaintiff. 

Mr,  Pemberton  and  Mr,  Lloyd,  contend- 
ed, that  the  general  costs  of  the  proceedings 
in  a  suit  for  Qie  administration  of  a  testator's 
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estate,  were  not  affected  by  an-  unsuccessfiil 
proceeding  therein,  on  a  particular  point; 
and  cited — 

Flanagan  v.  Nolan,  1  Moll.  84. 

Travers  v.  Townsend,  Ibid.  496. 

The  Master  of  the  Rolls  decided,  that 
the  defendant  must  pay  so  much  of  the  costs 
of  the  suit  as  related  to  the  order,  charging 
him  with  interest  on  the  balances  in  his 
hands  from  time  to  time,  and  that  the  defen- 
dant was  entitled  to  be  paid  his  general  costs 
of  the  suit,  as  between  solicitor  and  client. 


Ai^^^^^^^ji^a^^^^ 


} 


MORRIS  17.  LIVIE. 


K.  Bruce,  V.C 
March  14. 

Will — Breach  of  Trust — Legacy. 

A  testator  bequeathed  a  sum  of  stock  to  A, 
upon  trust  to  pay  the  dividends  to  C,  P,  for 
life,  with  a  direction,  that  on  the  death  of 
C,  P,  it  should  sink  into  the  residue.  He 
gave  the  residue  of  his  estate,  in  trust  for  J, 
L,  for  life,  and  directed  that  after  her  de^ 
cease,  a  legacy  of  5,000L  should  be  paid  to 
A,  and  the  remainder  be  disposed  of  in  the 
manner  therein  mentioned.  A.  assigned  this 
legacy  to  B,  and  afterwards  appropriated 
the  trust  stock,  A  petition  presented  by  C 
P,  to  be  paid  her  annuity  out  of  other  assets 
of  the  testator,  had  been  dismissed  by  the 
Master  of  the  Rolls,  but  liberty  had  been 
reserved  to  her  to  apply  after  the  death  of 
J,  L  : — Held,  that  the  legacy  of  5,0001.,  on 
its  becoming  payable,  ought  to  be  apportioned 
among  the  legatees  of  the  testator  disappointed 
by  the  breach  of  trust  of  A,  to  the  exclusion 
of  the  assignee  B, 

Forgiveness  of  a  debt  in  a  wiU,  followed  by 
a  direction  for  the  payment  of  the  legacy 
duty  on  all  pecuniary  legacies  out  of  the 
personal  estate : — Held,  that  the  legacy  duty 
was  to  be  paid  out  of  the  personal  estate,  in 
respect  of  this  forgiveness  of  debt. 

A  testator,  by  his  will,  bequeathed  4,0001. 
to  Champion  and  Robert  Livie,  jun.,  on 
trust  to  invest  the  same  in  the  funds,  and  to 
pay  the  dividends  to  Catherine  Primrose  for 
life,  with  remainder  to  Thomas  Primrose 
(who  died  in  her  lifetime)  for  life,  and  di- 
rected, that  after  the  death  of  the  survivor. 


the  stock  should  sink  into  the  residue  of  his 
personal  estate.  He  gave  the  residue  of  his 
personal  estate,  in  trust  for  Jane  Livie,  his 
wife,  for  her  life,  and  directed,  that  after  her 
decease  certain  legacies  should  be  paid ; 
among  which,  was  one  of  5,0002.  to  Robert 
Livie,  jun.,  and  one  to  Robert  Primrose  of 
6,0002.,  and  that  the  surplus  should  go  to 
the  persons  therein  mentioned.  By  a  codicil, 
the  testator  directed,  that  instead  of  invest- 
ing the  4,0002.  in  the  fiinds,  the  trustees 
should  purchase  the  sum  of  6,6602.  ISs.  4d.^ 
Si.  per  cents.,  and  that  the  dividends  and 
capital  should  go  in  the  same  manner  as 
he  directed  by  his  will  as  to  the  sum  to  be 
purchased  with  the  4,0002.  In  June  1807, 
the  sum  of  6,6602.  13s,  4d.,  32.  per  cents., 
was  purchased  and  invested  in  the  joint 
names  of  Champion  and  Robert  Livie,  jun. 

Champion  died  in  1809.  In  October 
1812,  Robert  Livie,  jun.  assigned  his  legacy 
to  Seward,  and  in  December  in  the  same 
year,  appropriated  the  stock  to  himself. 

A  suit  was  instituted  for  the  adminis- 
tration of  the  estate  of  the  testator.  In 
this  suit,  a  petition  presented  by  Catha- 
rine Primrose,  that  her  annuity  should  be 
paid  out  of  the  other  assets  of  the  testa- 
tor, had  been  dismissed  by  the  Master 
of  the  Rolls ;  but  liberty  had  been  reserved 
for  her  to  apply  on  the  death  of  Jane  Livie. 
Robert  Livie  afterwards  became  bankrupt, 
and  his  assignees  were  made  parties  to  die 
suit. 

The  causes  coming  on  to  be  heard,  after 
the  death  of  Catharine  Primrose  and  Jane 
Livie,  a  question  was  made  as  to  the  legacy 
of  5,0002.,  bequeathed  to  Robert  Livie,  jun. 
The  claimants  for  this  legacy,  were  the  as- 
signee Seward,  the  representative  of  Catha- 
rine Primrose,  in  respect  of  the  dividends 
that  had  been  withheld,  and  the  parties  in- 
terested in  the  residuary  estate. 

Mr.  Wigram,  Mr.  Goldsmid,  Mr.  Rue-- 
sell,  Mr.  K.  Parker,  Mr.  Stinton,  Mr. 
Swanston,  Mr.  Alfrey,  and  Mr.  Groves,  for 
the  different  parties. 

Skinner  v.  Sweet,  3  Madd.  244, 
Hopkins  v.  Gowan,  1  Moll.  661, 
were  cited,  as  to  the  forfeiture  of  the  legacy 
for  the  benefit  of  the  parties  interested  under 
the  will  in  the  stock  that  had  been  appro- 
priated. 
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Knight  Bruce,  V.C.  said,  that  as  the 
assignee  Seward  must  have  been  aware  of 
the  power  of  Robert  Livie  to  disappoint  the 
intentions  of  the  testator,  and  as  he  might 
have  secured  this  legacy,  by  taking  proper 
steps,  he  thought  that  he  had  no  claim  to 
the  legacy.  The  legacy  was  given  to  Robert 
Livie,  subject  to  his  fulfilling  the  duties 
imposed  on  him  by  law.  Having  regard  to 
the  circumstances  of  the  case,  and  to  the 
order  of  the  Master  of  the  Rolls,  he  thought 
it  most  consistent  with  the  justice  of  the 
case,  and  perfectly  consistent  with  the  law, 
that  the  legacy  should  be  apportioned  among 
those  persons  who  had  suffered  by  the  breach 
of  trust. 

Another  question  arose  in  these  causes, 
on  the  will  of  Jane  Livie. 

Robert  Primrose,  the  legatee  of  6,000L 
under  the  will  of  the  testator,  had  been  in- 
debted to  Jane  Livie  in  the  sum  of  2,000^., 
for  which  he  had  given  his  bond  and  assign- 
ed his  l^acy  of  6,0002.  Jane  Livie,  by 
her  will,  released  and  dischaiged  Robert 
Primrose  from  the  payment  of  the  2,000Z., 
and  directed  that  all  the  securities  for  it 
should  be  given  up ;  and,  by  a  codicil,  di- 
rected that  '*  all  her  pecuniary  legacies 
should  be  paid  free  and  clear  of  legacy  duty," 
which  duty  was  to  be  paid  out  of  her  per- 
sonal estate. 

It  was  contended,  that  as  the  release  of  a 
debt  was  a  specific  and  not  a  pecuniary 
legacy,  the  legacy  duty  on  this  benefit  to 
Robert  Primrose  was  not  chargeable  on  the 
estate  of  Ann  Livie ;  but — 

Knight  Bruce,  V.C.  said,  that  it  was 
the  intention  of  the  testatrix  to  exonerate 
the  legatee  wholly  from  all  liability ;  and 
that,  as  the  words  "pecuniary  legacy," 
were  susceptible  of  carrying  out  that  inten- 
tion, he  thought  the  legacy  duty  ought  to 
be  paid  out  of  the  personal  estate  of  the  tes- 
tatrix. 


HEREFORD  V,  RAVENHILL. 


M.R.     \ 
Mar.  12.  J 

Will — Conversion — Heir-at-Law — Next- 
of'Kin. 

H.  C,  by  wiUj  gave  his  ready  monies,  ^c. 
to  trustees^  upon  trust  to  lay  out  the  same,  in 


one  or  mare  purcJuise  or  purchases  of  Jree^ 
hold,  leasehold,  or  copyhold  messuages,  tenc" 
ments,  or  hereditaments,  and  to  settle  the 
purchased  premises  to  the  same  uses  as  were 
declared  of  certain  real  estates  devised  by 
his  Ml ;  and  H.  C,  by  his  will,  constituted 
his  wife  his  sole  residuary  legatee  and  exe^ 
cutrix.  Several  of  the  limitations  declared 
by  H,  C,  of  the  estates  mentioned  in  his  will, 
failed  of  taking  effect,  by  the  decease  of  the 
parties  interested  during  the  lifetime  of  the 
testator : — Held,  thai  the  gift  amounted  to  a 
conversion  into  real  estate,  but  that  the  testa-- 
tor*s  widow,  to  the  extent  to  which  the  gift 
failed  of  effect,  (no  purchase  having,  in  fact, 
been  made  of  either  freehold,  leasehold,  or 
copyhold  estates,)  took  the  fund;  and  that 
the  same,  on  her  decease,  became  distributable 
amongst  her  next-of-kin,  and  did  not  devolve 
on  her  heir-at-law. 

By  indentures  of  lease  and  release,  dated 
the  9th  and  10th  of  June  1767,  and  by 
virtue  of  a  common  recovery,  su^ered  in 
pursuance  thereof,  certain  freehold  heredi- 
taments situate  in  the  respective  parishes  of 
Holmer  Dilwyn  and  Lingen,  in  the  county 
of  Hereford,  were  settled  to  the  use  of 
Howorth  Cooke,  for  life,  with  remainder  to 
the  use  of  Mary  Cooke  his  wife,  for  life, 
with  remainder  to  the  use  of  such  person 
and  persons,  for  such  estate  and  estates,  and 
to  and  for  such  uses,  ends,  intents,  and  pur- 
poses, and  under  and  subject  to  such  pro- 
visoes, powers,  conditions,  limitations,  and 
agreements,  and  charged  and  chargeable 
with  and  for  the  payment  of  such  annuity 
and  annuities,  sum  or  sums  of  money,  and 
in  such  sort,  manner,  and  form  as  the  said 
Howorth  Cooke,  by  any  deed  or  deeds, 
writing  or  writings,  with  or  without  power 
of  revocation,  by  him  duly  executed,  in  the 
presence  of  and  attested  by  two  or  more 
credible  witnesses,  or  by  his  last  will  and 
testament  in  writing,  or  other  writing  pur- 
porting to  be  a  will,  by  him  duly  executed, 
in  the  presence  of  and  attested  by  three  or 
more  credible  witnesses,  should  direct,  limit, 
or  appoint. 

By  virtue  of  the  power  vested  in  him 
by  the  last-mentioned  indenture,  Howorth 
Cooke  made  his  will,  dated  the  18th  of 
August  1767,  and  thereby  gave  and  ap- 
pointed the  hereditaments  comprised  in  the 
indenture  of  release,  and  situate  in  the  said 
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several  parishes  of  Holmer  Dilwyn  and 
Lingen,  after  the  decease  of  his  wife,  to  the 
use  of  his  youngest  son,  Charles  Cooke,  and 
his  assignees,  for  his  life,  without  impeach- 
ment of  waste,  with  a  limitation  to  certain 
trustees,  to  preserve  contingent  remainders ; 
with  remainder  to  the  use  of  the  first  and 
other  sons  in  succession  of  the  body  of  the 
said  Charles  Cooke,  in  tail;  with  remainder, 
in  default  of  such  issue,  to  the  use  of  the 
daughters  of  the  said  Charles  Cooke,  as 
tenants  in  common  in  tail ;  and  in  default  of 
such  issue,  then  the  limitation  was  to  the 
use  of  his  eldest  son,  John  Cooke,  and  his 
assignees,  for  his  life,  with  a  limitation  to 
the  same  trustees,  to  preserve  contingent 
remainders,  with  like  limitations  to  the  issue 
of  the  said  testator's  eldest  son,  John  Cooke, 
and  in  default  of  such  issue,  the  testator 
limited  the  three  estates  to  three  distinct 
persons,  (subject  to  the  payment  of  certain 
sums  of  money,)  who  all  predeceased  the 
testator.  The  testator  then  proceeded  to 
direct,  that  aU  his  debts,  funeral  expenses, 
and  the  charges  of  proving  his  will,  should 
be  borne  and  paid  by  and  out  of  his  ready 
money,  and  money  which  should  be  due 
and  owing  to  him  at  his  decease,  other 
than  such  part  thereof  as  he  should  other- 
wise dispose  of,  in  and  by  his  will ;  and  all 
the  residue  and  overplus  of  his  ready  money, 
and  money  which  should  be  so  due  and 
owing  to  him,  save  as  aforesaid,  the  testator 
gave  and  bequeathed  unto  his  Mends  Arnold 
Russell  and  William  Ravenhill  the  younger, 
their  executors,  administrators,  and  assigns, 
in  trust  that  they,  the  said  Arnold  Russell 
and  William  Ravenhill,  or  the  survivor  of 
them,  or  the  executors,  administrators,  and 
assigns  of  such  survivor,  should,  as  soon 
after  his  decease  as  a  convenient  purchase 
or  purchases  could  be  found,  by  and  with 
the  consent  and  approbation  of  his  wife,  if 
she  should  be  then  living,  signified  in  writ- 
ing, otherwise  at  their  own  discretion,  lay 
out  and  dispose  of  all  such  residue  and  over- 
plus of  his  ready  money,  and  money  which 
should  be  so  due  and  owing  to  him,  save  as 
aforesaid,  either  together  or  in  parcels,  in 
one  or  more  purchase  or  purchases  of  free- 
hold, leasehold,  or  copyhold  messuages, 
lands,  tenements,  or  hereditaments  in  the 
county  of  Hereford,  and  thereupon  settle, 
convey,  and  assure,  or  cause  to  be  conveyed 
and  assured,  all  and  singular  the  said  mes- 


suages, lands,  tenements,  and  hereditaments 
so  to  be  purchased,  as  aforesaid,  to  the  use 
and  behoof  of  his  loving  wife,  the  said  Mary 
Cooke,  for  and  during  her  life,  and  after  her 
decease,  then  to,  for,  and  upon  such  or  the 
same  and  the  like  uses,  trusts,  intents,  and 
purposes,  and  under  and  subject  to  such  or 
the  same  and  the  like  powers,  provisoes, 
conditions,  limitations,  and  agreements  as 
were  hereinbefore  mentioned,  expressed, 
declared,  or  directed,  of  and  concerning  the 
hereditaments  thereinbefore  mentioned  to  be 
situate  in  the  parishes  of  Holmer  Dilwyn 
and  Lingen  ;  and  his  will  and  meaning  fiur- 
ther  was,  and  he  did  thereby  direct,  that  the 
said  Arnold  Russell  and  William  Ravenhill, 
and  the  survivor  of  them,  his  executors,  ad- 
ministrators, and  assigns,  with  the  approba- 
tion of  his  said  wife,  whilst  living,  and  in 
case  of  her  decease,  at  their  own  discretion, 
should  in  the  meantime,  and  until  such  pur- 
chase or  purchases  could  be  procured,  lend 
and  place  out  all  such  residue  and  overplus 
of  lus  ready  money,  and  money  which 
should  be  due  and  owing  to  him  (save  as 
aforesaid),  upon  any  public  or  private  secu- 
rity at  interest,  or  invest  the  same,  or  any 
part  thereof,  in  the  purchase  of  stock  in  any 
of  the  public  funds,  subject  to  the  trusts 
aforesaid,  and  -with  such  approbation  as 
aforesaid,  and  so  from  time  to  time  to  call 
in  such  money  so  lent  or  placed  out  upon 
the  securities,  as  aforesaid,  or  to  sell  and 
dispose  of  such  stock  so  to  be  purchased, 
or  any  part  thereof,  as  often  as  they  should 
think  fit,  with  such  approbation  as  aforesaid, 
subject  to  the  trusts  thereinbefore  mentioned ; 
and  his  wiU  and  meaning  further  was,  and 
he  did  thereby  direct,  that  in  the  meantime, 
and  until  the  said  residue  and  surplus  of  his 
ready  money  and  money  which  should  be 
so  due  and  owing  to  him  (save  as  aforesaid),' 
should  be  laid  out  and  invested  in  a  pur- 
chase or  purchases  of  messuages,  lands, 
tenements,  or  hereditaments,  as  aforesaid, 
and  all  the  interest,  proceeds,  and  produce 
that  should  arise  thereby,  or  be  made  there- 
of, should  from  time  to  time  be  paid  to  and 
received  by  such  person  or  persons,  as  and 
to  whom  the  rents  and  profits  of  the  premises 
so  to  be  purchased  as  aforesaid,  if  purchased 
and  settled,  would  for  the  time  being  belong 
or  appertain,  by  virtue  of  that  his  will,  and 
the  uses  and  limitations  thereinbefore  men- 
tioned or  directed.     The  testator  concluded 
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Mb  will,  by  giving  unto  his  wife  the  rest 
and  residue  of  his  goods,  chattels,  and  per* 
sonal  estate  whatsoever,  to  and  for  her  own 
use  and  benefit,  and  thereby  constituted  her 
the  sole  executrix  thereof. 

The  testator,  Howorth  Cooke,  died  in 
1788,  leaving  the  said  Mary  Cooke,  his 
widow,  the  said  John  Cooke,  his  eldest  son 
and  heir-at-law,  and  the  said  Charles  Cooke, 
his  only  other  child,  him  surviving.  On 
the  death  of  Howorth  Cooke,  his  widow 
entered  into  receipt  of  the  rents  and  profits 
of  tfaie  devised  real  estates,  iind  William 
Ravenhill  the  younger  invested  the  clear 
residue  of  the  testator's  personal  estate,  in 
his  name,  in  the  purchase  of  government 
funds,  and  on  mortgage  and  other  securities, 
the  interest  and  dividends  of  which  were 
paid  to  his  widow  duiing  her  life.  John 
Cooke  died  on  the  11th  of  January  1794, 
intestate  and  without  issue,  leaving  his  bro- 
ther Charles  Cooke  his  heir-at-law,  and 
his  mother  and  brother  Charles  Cooke  his 
only  next-of-kin.  Mary  Cooke  died  in 
1802,  having  previously  executed  a  will 
and  several  codicils  thereto,  but  she  did  not, 
by  any  of  them,  make  any  disposition  of 
any  real  estates,  or  of  any  estate  of  the 
nature  of  real  estate,  and  she  left  Charles 
Cooke,  her  only  child  and  heir-at-law,  and 
sole  next-of-kin,  her  surviving.  Charles 
Cooke  died  in  1835,  having  previously  exe- 
cuted a  will  and  several  codicils,  but  he  died 
wholly  intestate  as  to  the  property  in  ques- 
tion in  this  suit,  and  had  never  been,  married, 
and  left  Richard  Hereford  his  heir-at-law 
ex  parte  matemd,  and  the  same  person  and 
his  five  sisters,  his  sole  next-of-kin,  him 
surviving. 

The  personal  representatives  of  William 
Ravenhill  the  younger,  the  surviving  trustee 
named  in  Howorth  Cooke's  will,  and  of 
Mary  Cooke,  were  Jane  Ravenhill,  Samuel 
Carless,  and  Charles  Holloway,  and  they 
had  paid  the  dividends  accruing  on  the 
public  stocks  standing  in  their  names,  to 
Charles  Cooke,  up  to  the  time  of  his  death, 
but  no  part  of  such  funds  had  ever  been 
laid  out  in  the  purchase  of  freehold,  lease- 
hold, or  copyhold  estates  pursuant  to  the 
directions  contained  in  Howorth  Cooke's 
will. 

The  bill,  which  was  filed  by  Richard 
Hereford,  as  the  .heir-at-law  of  Charles 
Cooke,  and  as  one  of  his  next-of-kin,  against 


the  three  personal  representatives  of  William 
Ravenhill  the  younger,  and  Mary  Cooke, 
and  the  personal  representative  of  John 
Cooke,  and  the  five  sisters  of  the  plaintiff, 
as  the  other  next-of-kin  of  Charles  Cooke, 
alleged  that  the  trust  ^nd  passed  under  the 
residuary  bequest  contained  in  the  will  of 
Howorth  Cooke,  to  Mary  Cooke,  his  widow, 
and  that  the  same  partook  of  the  natuie  of 
real  estate ;  and  that  the  said  Mary  Cooke 
died  intestate  as  to  the  said  trust  fund;  and 
that  Charles  Cooke  also  died  intestate  as  to 
the  said  trust  fund ;  and  that  the  plaintiff 
on  the  death  of  Charles  Cooke,  became  en- 
titled thereto,  as  the  heir-at-law  of  Charles 
Cooke  or  of  Mary  Cooke,  but  that  the  de- 
fendants, the  five  other  next-of-kin  of 
Charles  Cooke,  claimed  five  sixth  parts  of 
the  fund,  as  five  of  the  next-of-kin  of  Charles 
Cooke ;  and  the  bill  prayed  in  the  alterna- 
tive, a  declaration,  eidier  that  the  plaintiff 
was  absolutely  entitled  to  the  whole  fond, 
as  the  heir-at-law  of  Charles  Cooke,  or  that 
he  and  the  defendants,  the  other  next-of-kin 
of  Charles  Cooke,  were  entitled  thereto  in 
equal  sixth  parts. 

The  question  to  be  discussed  was,  whe- 
ther the  trust  fund  was  to  be  considered  as 
converted  into  real  estate,  under  the  terms 
used  in  the  will  of  Howorth  Cooke;  and 
whether  the  heir-at-law  or  next-of-kin  of 
Charles  Cooke  were  entitled  to  the  same, 

Mr,  Pemberton  and  Mr.  Stinlon^  for  the 
plaintiff,  contended,  that  there  was  an  abso- 
lute trust  to  invest  the  fund  in  freehold, 
leasehold,  and  copyhold  estates,  and  there- 
fore a  conversion ;  that  if  leaseholds  were 
purchased  with  die  fund,  they  must  be  lease- 
holds for  lives,  because  the  uses  declared  by 
him  were  inapplicable  to  leaseholds  for  years, 
and  that  the  fund  remained  impressed  with 
the  character  of  real  estate,  and  must  pass 
to  the  heir-at-law. 

Walker  v.  Denne,  2  Ves.  jun.  170 ;  see 

also  Van  v.  Barnett,  19  Ves.  102. 
Cogan  v.  Stephens,  1  Beav.  482,  n. ; 
s.  c.  5  Law  J.  Rep.  (n.s.)  Chanc.  17. 
Jarm.  on  Wills,  vol.  I,  526. 

Mr,  Kindersley  and  Mr.  RomUly,  contra, 
for  the  next-of-kin  except  the  plaintiff,  con- 
tended, that  there  was  no  actual  conver- 
siouj  for  the  testator  gave  permission  to  the 
trustees  to  act  in  the  alternative ;  and  if  free- 
hold property  could  not  be  immediately 
found,  they  were  to  be  at  liberty,  in  the 
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meanwhile,  to  invest  the  fiind  in  the  puhlic 
stocks ;  that  the  whole  fund,  if  laid  out  hy 
the  trustees  in  the  purchase  of  leasehold 
for  a  term  of  999  years,  would  neither 
he  a  hreach  of  trust  nor  improper ;  that  in 
the  cases  where  a  conversion  has  been  allow- 
ed  to  exist,  if  any  of  the  purposes  fidled,  the 
fund  pro  tanto  was  considered  as  personal 
estate — Cagan  v.  Stephens ;  and  that  there- 
fore, in  the  present  case,  the  fund  passed  to 
the  widow  of  the  testator  under  the  residuary 
clause  contained  in  his  will,  and  became 
part  of  the  personal  estate  of  Charles  Cooke, 
and  became  distributable  amongst  his  next- 
of-kin — Ackroyd  v.  Smithson  (1). 

Mr.  CoUdns,  for  the  first  three  defendants, 
on  the  record,  viz.  Jane  Ravenhill,  Samuel 
Carless,  and  Charles  HoUoway. 

The  Master  op  the  Rolls. — On  the 
first  point  which  is  raised  here,  as  to  whether 
there  was  a  trust  for  conversion,  I  certainly 
am  of  opinion  there  was.  This  case  differs 
from  the  one  which  has  been  cited  of  Walker 
V.  Denne  in  this,  that  the  leaseholds  were 
expressly  stated  there  to  be  for  a  term  of 
years ;  and  I  think,  that  that  express  term  of 
years  made  the  decision  very  right  in  that 
respect ;  but  considering  what  were  the  ob- 
jects for  which  the  conversion  was  here  to 
be  made,  I  think  that  all  the  words  ought 
practically  to  be  considered  with  reference 
to  that  object,  and  so  as  to  give  effect  to  it ; 
and  it  appears  to  me,  that  this  must  be 
considered,  therefore,  a  trust  for  conversion. 
But  that  carries  us  certainly  a  very  little 
way  in  the  decision  of  this  case,  'for  there 
being  a  trust  for  conversion  for  certain  pur- 
poses, which  are  distinctly  stated  in  the 
will,  and  some  of  those  purposes  having 
Mled,  following  the  rule  that  the  conversion 
is  made  for  the  purposes  that  can  be  carried 
into  effect,  and  it  is  not  made  for  the  pur- 
poses which  cannot  be  carried  into  effect,  it 
has  been  necessarily  admitted  now,  with 
respect  to  the  conversion,  that  that  portion 
of  the  limitation  in  the  devise  which  could 
not  take  effect,  is  to  remain  personalty  of  the 
testator,  and,  being  personalty  of  the  testator, 
belonged  to  his  residuary  legatee  under  his 
will.  Now,  the  residuary  legatee,  I  appre- 
hend, having  a  right  to  the  ultimate  rever- 
flion,  might  have  directed  it  to  be  disposed 

(1)  1  Bro.  C.C.  603. 


of  in  any  manner  she  thought  fit;  she  might 
have  directed  the  reversion  to  be  limited  to 
her  and  her  heirs ;  she  might  have  directed 
it  to  be  limited  in  any  other  way,  it  being 
hers,  to  be  disposed  of  as  she  pleased. 
Unfortunately,  nothing  whatever  was  done, 
and  we  are  left  to  consider  what  is  the  right 
to  it,  independently  of  any  act  whatever  of 
the  parties;  and  it  being  personal  estate, 
because  not  subject  to  any  direction  by  which 
the  conversion  was  to  be  made,  I  do  not 
think  there  is  any  reason  fix>m  which  I  can 
fairly  make  the  inference,  that  it  was  to  go 
differently  from  that  which  had  been  l£e 
state  in  which  it  was.  It  was  left  by  the 
testator  in  the  character  of  personalty ;  there 
is  no  act  of  any  sort  done  by  which  the 
character  of  personalty  can  be  altered.  It 
appears  to  me,  therefore,  it  remains  person- 
alty, and  belongs  to  the  next-of-kin. 


LEWIS  V,  LEATHAM. 


K.  Bruce,  V.C] 
March  17.      J 

Evidence, 

An  abstract  of  a  deed,  not  admitted  as 
secondary  evidence  of  the  deed. 

Mr.  Wigram^  on  the  part  of  the  plaintiff 
in  this  case,  having  proved  the  delivery  of 
a  notice  to  a  defendaoit,  to  produce  a  deed 
in  his  possession,  proposed  to  read  an  ab- 
stract of  the  deed,  as  secondary  evidence  of 
it;  but — 

Knight  Bruce,  V.C.  never  knew  an  ab- 
stract admitted  as  secondary  evidence,  and 
declined  to  receive  it. 


K.  Bruce,  V.C.I    pettinoall  r.  pettin- 
March  15,  23.  /  gall. 

Will — Bequest  in  favour  of  an  Animal. 

Bequest  hy  a  testator  of  501.  per  annum, 
to  his  executor,  to  be  paid  for  the  keep  of  a 
mare,  with  a  direction  that  the  executor  should 
consider  himself  bound  in  honour  to  fulfU 
this  wish,  and  see  that  she  be  well  provided 
for : — Held,  that  the  trust  in  favour  of  the 
mare  ought  to  be  performed,  and  that  the 
executor  was  entitled  to  the  surplus  not  re- 
quired  for  the  mare*s  keep. 
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A  testator  made  the  following  bequest  by 
his  will : — "  Haying  a  favourite  blad^  mare, 
I  hereby  bequeath,  that  at  my  death,  50/. 
per  annum  be  paid  for  her  keep  in  some 
park  in  England  or  Wales ;  her  dbioes  to  be 
taken  off,  and  she  never  to  be  ndden  or  put  in 
harness ;  and  that  my  executor  consider  him- 
self in  honour  bound  to  fulfil  my  wish,  and 
see  that  she  be  well  provided  for,  and  re- 
moveable  at  his  will.  At  her  death  all  pay- 
ment to  cease." 

It  being  admitted  that  a  bequest  in  favour 
of  an  animal  was  valid,  two  questions  were 
made :  first,  as  to  the  form  of  the  decree  on  this 
point ;  and  secondly,  as  to  the  disposition  of 
the  surplus  not  required  for  the  mare. 

Knioht  Bruce,  V.C.  said,  that  so  much 
of  the  50/.  as  would  be  required  to  keep 
the  mare  comfortably,  should  be  applied 
by  the  executor,  and  that  he  was  entitled 
to  the  surplus.  He  must  give  full  infor- 
mation, whenever  required,  respecting  the 
mare;  and  if  the  mare  were  not  properly 
attended  to,  any  of  the  parties  interested  in 
the  residue  might  apply  to  the  Court.  The 
decree  on  this  point  ought  to  be,  that  50/. 
a  year  should  be  paid  to  the  executor  during 
the  life  of  the  mare,  or  until  further  order; 
he  undertaking  to  maintain  her  comfortably ; 
with  liberty  for  all  parties  to  apply. 

Mr,  Wigram  and  Mr.  Romilly^  for  the 
executor. 

Mr,  SwansUm,  Mr,  Keene^  Mr,  Simp' 
kifuoUf  Mr,  Shadwell^  Mr,  Russelly  Mr, 
HavenSt  Mr,  Parker,  and  Mr,  Heathfield, 
for  other  parties. 


} 


DAUBENY  r.  COGHLAN. 


V.C. 
Mar.  14. 

fVill — Mistake  in  Description — Practice, 
upon  Exceptions  being  allowed, 

A  testator  gave  a  sum  of  stock  to  trustees, 
for  the  benefit  of  "  all  and  every  the  child 
and  children  of  his  niece  Catherine,  and  of 
his  nephew,  the  late  James  Coghlan,*^  The 
testator  never  had  any  nephew  named  James, 
who  was  ever  married  and  ht^d  children: 
the  only  nephew  who  was  ever  married,  and 
who  was  dead  at  the  date  of  the  wtU,  having 
left  children  surviving  him,  was  named  Henry, 
Evidence  wets  entered  into  before  the  Master, 
New  Series,  XL— Ciianc. 


who  found  that  the  testator  had  mistaken 
James  for  Henry  ; — Held,  upon  exceptions 
to  the  Master's  report,  that  the  testator,  hav^ 
ing  made  his  will  in  ignorance  of  the  real 
state  of  his  family,  had  made  no  more  mistake 
than  that  of  giving  to  the  children  of  a  person 
who  had  no  children.  Exceptions  allowed. 
The  Master  having  made  his  report  upon 
certain  evidence  produced,  and  the  Court 
having  decided  that  the  Master  is  wrong, 
those  who  rely  on  the  report  are  considered 
by  the  Court  <is  entitled  to  a  reference,  in 
order  that  they  may  have  further  evidence 
brought  forward,  than  that  which  has  saUs^ 
fied  the  Master. 

This  cause  came  on  upon  exceptions  to 
the  Master's  report,  to  whom  it  was  referred, 
to  inquire  and  state  what  persons  were 
meant  by  Andrew  Coghlan,  the  testator,  by 
''  all  and  every  the  child  and  children  of  his 
niece  Catherine  Anthony  and  his  nephew 
Charles  Coghlan.*'  The  state  of  facts  carried 
in  before  the  Master  was  to  this  effect :— ^ 
that  the  testator,  Andrew  Coghlan,  by  his 
will,  dated  the  14th  of  March  1837,  gave 
and  bequeathed  to  his  trustees  the  sum  of 
5,000/.  3^/.  per  cents.,  upon  trust  to  pay 
and  apply,  or  assign  and  transfer  the  same 
to  and  amongst  all  and  every  the  child  and 
children  of  his  niece  Catherine  Anthony,  and 
of  his  nephew,  the  late  James  Coghlan,  to 
be  divided  between  and  amongst  them,  if 
more  than  one,  share  and  share  alike ;  and 
if  there  should  be  but  one  child,  then  to 
such  only  child ;  to  be  paid  to  the  sons  at 
twenty^one,  and  the  daughters  at  twenty- 
one  or  marriage :  that  the  testator  died  in 
March  1 837,  without  issue  :  that  the  testator 
never  had  any  nephew  named  James  Coglw 
Ian,  who  was  ever  married,  and  had  any 
children  or  child :  that  the  testator  had  five 
brothers,  and  no  more,  named  John,  Ed- 
mund, Charles,  James,  and  Thomas  Cogh- 
lan, and  also  four  sisters ;  his  eldest  brother, 
John,  died  about  thirty  years  ago,  in  the 
lifetime  of  the  testator,  without  leaving  any 
child  or  children  ;  his  second  brother,  Ed- 
ward, died  in  1827,  leaving  one  child  only, 
who  died  several  years  before  the  will  of 
the  testator,  without  having  been  married ; 
that  his  third  brother,  Charles,  died  in  1829, 
leaving  one  son  and  one  daughter,  named 
James  and  Cecilia ;  James  married,  and  died 
in  1821,  without  children:  that  the  fourth 
2A 
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brother,  James,  died  in  1795  or  1796,  leav- 
ing two  sons,  James  and  Henry,  and  two 
daughters;  James  died  after  his  father's 
deadi,  in  the  lifetime  of  the  testator,  before 
the  date  of  his  will,  an  infant  unmarried,  and 
Henry  died  in  1827,  in  the  lifetime  of  the 
testator,  and  before  the  date  of  his  will : 
that  Henry  was  the  only  nephew  of  the 
testator  who  was  ever  married,  and  who  was 
dead  at  the  time  of  the  date  of  the  testator's 
will,  having  left  any  children  him  surviving : 
that  the  testator  saw  his  nephew  Henry  in 
1809  or  1810,  and  he  had  frequently  told 
his  wife  Sarah  Coghlan,  that  he  intended  to 
leave  a  portion  of  his  property  to  Henry : 
that  the  testator  was  aware,  at  the  time  he 
made  his  will,  that  his  said  nephew  Henry 
had  died,  leaving  children,  and  was  also 
aware  that  his  nephew  James  had  died  with- 
out leaving  any  children :  that  the  testator, 
before  he  executed  his  will,  read  it  over  to 
his  wife,  and  asked  her  if  she  approved  of 
it,  as  it  was  not  too  late  to  alter  it :  that  she, 
upon  hearing  the  will,  fully  believed  that 
the  testator  had  named  his  nephew  Henry's 
children  as  legatees;  and  she  was  satisfied 
in  her  own  mind,  that  the  name  of  James 
was  inserted  by  mistake  instead  of  Henry  ; 
that  such  mistake  might  have  arisen  from 
some  confusion  of  names,  owing  to  James 
being  the  name  of  Henry's  father,  who  died 
forty  years  ago  :  that  soon  after  the  death 
of  the  testator's  nephew  Henry,  the  testator 
was  written  to  by  Captain  Edmunds,  and 
informed  of  that  fact :  that  neither  the  tes- 
tator nor  his  wife  discovered  that  the  name 
of  James  was  inserted  in  the  will :  that  the 
testator  had  been  very  much  displeased  with 
the  conduct  of  his  nephew  James :  that  the 
testator  had  frequently  expressed  himself 
in  terms  of  great  approbation  towards  his 
nephew  Henry,  to  his  intimate  friend  Capt. 
Edmunds,  who  believed  the  testator  intended 
to  secure  his  property  to  him :  that  the  tes- 
tator's fifth  brother,  Thomas,  died  an  infEmt, 
before  the  testator  was  bom. 

Evidence  was  produced  in  support  of  this 
state  of  facts,  which  was  carried  in  before 
the  Master,  by  the  defendants,  the  children 
of  Henry,  who  therefore  chaj^d,  that  the 
persons  meant  by  the  testator,  by  "all  and 
every  the  child  and  children  of  his  nephew, 
the  late  James  Coghlan,"  were  the  saidinfimt 
children  of  his  nephew  Henry  Coghlan  ; 
and  that  no  other  nephew  of  the  testator 


ever  had  children ;  and  that  the  name  of 
James  was  inserted  in  the  testator's  will  by 
mistake  for  the  name  of  Henry.  Under  the 
circumstances  stated,  the  Master  certified, 
by  his  report,  that  the  testator  clearly  made 
a  mistake,  when  he  coupled  with  his  gill 
to  the  children  of  his  niece  Catherine  An- 
thony, a  gift  also  to  the  children  of  his  late 
nephew  James  Coghlan ;  and  secondly,  that 
it  appeared  by  the  pedigree  and  evidence, 
that  the  testator  had  no  nephew  of  the  name 
of  Coghlan  that  had  left  children,  except 
his'  nephew  Henry,  and  that  the  testator 
was  in  various  ways  made  acquainted  with 
the  fact  that  his  last-named  nephew  Henry 
had  left  children ;  and  therefore  if  it  was  to 
be  presumed  (as  the  said  Master  thought  it 
must  be),  that  the  testator  meant  to  benefit 
some  other  of  his  great-nephews  and  nieces 
besides  the  children  of  his  niece  Catherine 
Anthony,  he  could  (as  the  fiEu:t  stood)  only 
efiect  that  intention  by  coupling  with  her 
name  the  children  of  his  late  nephew  Henry. 
And  the  Master  reported,  thirdly,  that  he 
found  the  children  of  the  testator's  nephew 
Henry,  were  the  persons  meant  by  the  tes- 
tator, in  so  much  of  his  bequest  as  purported 
to  refer  to  the  child  or  chOdren  of  his  late 
nephew  James  Coghlan. 

To  this  report  exceptions  were  taken  by 
the  children  of  Catherine  Anthony,  on  the 
ground  that  there  was  not  sujQicient  evidence 
for  the  Master  to  have  come  to  these  con- 
clusions. 

Sir  Charles  WetkereU  and  Mr,  Lovat^ 
in  support  of  the  exceptions. — The  only 
cases  in  which  evidence  can  be  admitted  to 
prove  a  mistake,  and  let  another  person 
into  the  will  by  substitution,  is,  when  a 
person  is  known  by  two  names :  here  there 
is  no  such  evidence ;  there  is  no  evidence 
of  the  testator  knowing  that  his  nephew 
Henry  had  children,  or  that  the  children  of 
Charles  had  ever  died.  This  is  the  common 
case  of  persons  well  described,  but  there 
being  no  one  capable  of  taking,  no  case  has 
been  shewn  to  let  in  evidence ;  but  even  if 
evidence  should  be  received,  this  evidence 
does  not  in  any  way  establish  the  fact  of  the 
testator  having  made  a  mistake  in  the  name. 

Cases  cited : — 

Del  Mare  v.  Rehello,  3  Bro.  C.C.  446. 
Holmes  v.  Custance,  12  Ves.  279. 
Miller  v.  Travers,  8  Bing.  244 ;  s.  c.  1 
Law  J.  Rep.  (n.s.)  Chanc.  157. 
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Mr,  Bethell  and  Mr,  Chandless,  contra. 
' — ^There  is  in  this  case  a  description  appli- 
cable partly  to  one  person  and  partly  to 
another.  If  a  testator  is  shewn  to  have 
made  a  will  in  favour  of  an  impossible 
object,  that  contains  in  itself  evidence  of 
some  mistake.  If  the  seeds  of  a  mistake 
are  found,  the  least  evidence  should  be 
sufficient  to  induce  the  Court  to  take  the 
person  who  answers  nine-tenths  of  the 
clause,  particularly  when  no  one  else  is 
ibund  to  answer  it  in  the  least.  The  sub- 
stantiality of  the  gift  is  a  bequest  to  a  ne- 
phew, named  Coghlan ;  and  having  arrived 
at  that,  it  is  found  that  Henry  was  the  only 
nephew  having  children.  The  testator  clearly 
had  in  his  mind  the  children  of  a  nephew 
called  Coghlan.  There  is  no  one  to  claim  in 
competition;  but  this  is  an  objection  by 
the  children  of  Catherine,  to  any  one  being 
intended — Jones  v.  Morgan  (I), 

The  Vice  Chancellor. — This  appears  to 
me  really  to  be  a  reasonably  plain  case. 
We  should  first  of  all  look  at  the  very  words 
of  the  will,  and  see  whether  it  is  not  evident, 
on  the  hce  of  the  wUl,  that  this  testator 
chose  to  make  it,  to  a  certain  extent,  in  the 
dark.  Now  observe  this — ^he  gives  a  sum 
of  3JZ.  per  cents,  to  the  trustees,  "  on  trust, 
to  pay  or  apply,  or  assign  and  transfer  the 
same,  to  and  amongst  all  and  every  the  child 
and  children  of  his  niece  Catherine  Anthony, 
and  his  nephew,  the  late  James  Coghlan, 
to  be  divided  between  and  amongst  them, 
if  more  than  one,  share  and  share  alike ; 
and  if  there  should  be  but  one  such  child, 
to  such  only  child."  And  then  there  is  a 
proviso  as  to  the  time  of  payment  to  such 
child  or  children :  to  the  sons  at  twenty-one, 
and  the  daughters  at  twenty-one  or  mar- 
riage, which  words  shew  to  me, — at  least,  it 
reasonably  leads  to  the  inference — that  at 
the  time  when  the  testator  made  his  will,  he 
was  ignorant  whether  the  subjects  which 
are  made  the  objects  of  his  bounty  were 
really  in  existence  or  not.  It  is  evidence 
of  an  intention  to  decide  in  defiance  of 
knowledge.  Now,  there  are  two  circum- 
stances to  be  considered;  one,  that  the 
&ther  of  the  children  who  claimed  was 
iiamed  Henry,  and  the  other,  that  James,  who 
was  the  son  of  Charles,  died  without  issue. 

(1)  Fearne,  App.  577,  and  3  Bro.  P.O.  323. 


Why  might  not  the  testator  as  much  have 
forgotten  the  one  fact  as  the  other?  How 
am  I  to  know  that  he  forgot  one  more  than 
the  other?  If  he  forgot  both,  why  then  it 
was  as  reasonable  for  him  primd  facie  to 
devise  in  favour  of  the  unknown  children 
of  Charles,  as  in  favour  of  the  unknown 
children  of  Henry.  There  is  nothing  what- 
ever on  the  face  of  the  will  which  at  all 
makes  me  incline  to  think  that  the  testator 
forgot  one  of  the  facts  more  than  the  other, 
and  the  presumption  rather  would  be,  that 
he  would  be  more  aware  of  the  fact  of  the 
father  of  the  children,  who  claims,  being 
named  Henry,  than  he  would  have  im- 
pressed upon  his  mind,  at  the  time  that  he 
made  his  will,  the  fact  that  the  son  of  Charles, 
who  had  died  twenty-six  years  before,  had 
died  without  children.  Then,  with  respect  to 
the  evidence  which  has  been  given  here,  it  is 
of  the  loosest  and  most  unsatisfactory  nature. 
I  do  not  at  all  wish  to  impeach  the  veracity 
of  Mrs.  Coghlan ;  on  the  contrary,  it  appears 
to  me,  the  very  diffuse  way  in  which  she 
has  spoken  shews,  that  she  meant,  as  it 
were,  to  empty  all  her  mind  on  the  subject 
into  an  affidavit ;  but  she  has  stated  thmgs 
which  appear  to  me  to  be  very  extraordi- 
nary, for  she  teUs  you,  that  the  testator 
read  over  the  will  to  her,  and  asked  her  the 
particular  question,  whether  she  approved 
of  it ;  and  said,  if  she  did  not,  it  was  not 
too  late, — meaning  that  it  might  be  altered. 
She  does  not  state  what  answer  she  gave, 
but  it  is  quite  plain  that  she  did  approve  of 
it.  Now,  if  by  the  statement  she  makes, 
namely,  tiiat  the  testator  read  the  will  over 
to  her,  she  wishes  to  have  us  understand 
that  she  was  aware  of  every  portion  of  the 
will,  or,  at  any  rate,  of  this  particular  por- 
tion ;  why,  then  it  is  a  most  extraordinary 
thing,  that  with  such  knowledge  as  she 
seems  to  have  had  in  her  own  mind  that 
Henry  was  meant,  that  she  should  never 
have  suggested  it ;  and,  I  must  say,  inas- 
much as  it  appears  to  me  more  likely  that 
the  testator  knew  at  the  time  when  he  made 
his  will  that  Henry  was  the  name  of  the 
father  of  the  children  who  claimed,  than 
that  he  knew  of  the  fact,  in  the  sense  of 
having  it  present  to  his  mind,  that  James 
had  died  without  children,  that  is,  the  James 
who  died  twenty-six  years  before  the  will 
was  made,  my  opinion  is,  there  is  nothing 
for  me  to  look  to  but  the  words  in  the  will. 
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He  makes  the  gift  in  utter  ignorance  of  the 
facts;  and,  upon  the  whole,  it  appears  to 
me  there  is  nothing  whatever  which  can 
enahle  me  to  say,  there  is  any  more  mistake 
than  there  is  a  mistake  made  when  a  person 
gives  to  the  children  of  A,  and  it  turns  out 
diat  A.  has  no  children. 

Mr,  Beihell  then  said,  it  would  of  course 
go  hack  to  the  Master,  that  he  might  receive 
further  evidence. 

Sir  Charles  Wetherell  ohjected  to  this 
course,  as  all  the  facts  of  the  case  were  out ; 
the  only  point  was,  that  the  Master  had 
treated  it  as  a  topic  of  mistake,  instead  of  a 
topic  of  fact. 

The  Vice  Chancellor. — I  cannot  tell 
what  other  evidence  there  may  he,  hut 
certainly  it  has  heen  the  hahit  of  the  Court, 
where  a  report  has  been  made  in  a  given 
manner  upon  certain  evidence,  that  the 
parties  who  rely  upon  the  report  should  be 
considered,  by  the  Court,  as  capable  of 
having  more  evidence  brought  forward  than 
that  which  has  satisfied  the  Master.  They 
abstained  from  bringing  forward  more  evi- 
dence, because  they  found  the  Master  was 
satisfied  with  that  which  they  had  produced ; 
and  unless,  therefore,  it  could  be  made  out 
to  me,  that  there  could  not  be  any  ftirther 
evidence,  I  rather  think  I  should  most 
comply  with  the  rule  of  the  court  in  sending 
it  back  to  the  Master.  It  must  go  by 
analogy :  in  a  case  where  it  is  referred  to 
the  Master  to  see  whether  there  is  a  good 
title,  a  discussion  arises  on  some  particular 
fact,  and  the  parties  in  support  of  the  title 
bring  forward  some  evidence  which  satisfies 
the  Master — the  Master  reports  that  it  is 
a  good  title — it  comes  back  to  the  Court — 
the  Court  is  of  opinion,  that  the  Master 
ought  not  to  have  reported  as  he  did ;  or,  in 
other  words,  that  the  evidence  was  not  suffi- 
cient. Now,  what  injustice  it  would  be  to 
prevent  those  who  might,  but  for  the  inti- 
mation of  the  Master's  opinion  in  their 
favour,  have  brought  ftirther  evidence,  from 
having  an  opportunity  of  bringing  forward 
such  evidence.  I  shall  allow  the  exceptions, 
with  reference  to  the  case  upon  which  the 
Master  has  reported,  and  send  it  back  to  the 
Master  to  review  his  report. 


'1 


Ex  parte  burnett  anu 
BOYD  in  re  blake. 


L.C. 
Nov.  4,  5, 1841 
April  23,  1842, 

Bankrupt — Separate  Fiat  —  Petitioning 
Creditor's  Debt — Joint  and  Separate  Debts 
— Proof  of  Joint  Debt, 

A  separate  fiat  is  issued  against  A,  on  the 
petition  of  two  persons  toho  are  joint  credi- 
tors of  A,  and  B,  and  separate  creditors  of 
A : — Heidi  (reversing  the  decision  of  the 
Court  of  Review,)  that  they  are  entitled  to 
prove  against  the  estate  of  A,  in  respect  of 
both  the  joint  and  separate  debts. 

This  was  an  appeal  by  way  of  special 
case,  from  the  Court  of  Review,  which  had 
decided,  that  where  a  separate  fiat  had  been 
issued  against  a  bankrupt  by  two  persons 
who  were  the  separate  creditors  of  the  bank- 
rupt, and  also  the  joint  creditors  of  the 
bankrupt  and  another  person,  those  parties 
were  not  entitled  to  prove  for  the  amount  of 
the  joint  debt  against  the  separate  estate  of 
the  bankrupt. 

Mr,  Swanston,  Mr.  GirdlestonCy  and  Mr. 
Teed,  in  support  of  the  appeal.— It  has 
been  settled,  and  cannot  be  questioned  at 
the  present  day,  that  a  joint  creditor  may 
sustain  a  separate  fiat  and  receive  dividends 
with  the  separate  creditors  (1).  In  this  case, 
the  fiat  is  as  much  sustained  by  the  joint  as 
the  separate  debt ;  and  if  such  be  the  case,  it 
is  difiicultto  tmderstand  how  the  petitioning 
creditors  can  be  precluded  from  proving  both 
their  debts,  for,  by  their*  proof,  they  deprive 
themselves  of  the  right  to  proceed  at  law  for 
the  recovery  of  either  of  their  debts,  and  the 
privilege  of  proof  ought  to  be  co-extensive 
with  the  advantage  arising  to  the  separate 
creditors  in  respect  of  the  fiat,  which  is  sup- 
ported by  the  aggregate  debts  of  the  peti- 
tioning creditors,  consisting  of  their  joint  and 
separate  debts ;  a  fiat  being  in  the  nature  of 
an  execution  for  the  benefit  of  all  the  cre- 
ditors. There  is  nothing  in  the  62nd  section 
of  the  Stat.  6  Geo.  4.  c.  16,  to  restrict  the 
right  of  the  petitioning  creditors.  The  fiat 
issues  on  the  making  of  a  general  afiidavit 
of  debt,  and  not  of  a  particular  joint  or 
separate  debt ;  and  the  existence  of  part  of 
the  debt,  and  not  the  ingredients  of  it,  are 
necessary  to  be  proved  to  support  the  fiat : 

(1)  Ex  parte  Crisp,  1  Atk.  133. 
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it  is  a  matter  of  justice,  and  not  of  necessity, 
that  the  petitioning  creditor,  wHo  is  joint 
creditor,  is  allowed  to  come  in  and  prove 
with  the  separate  creditors. 

The  other  cases  cited  in  support  of  the 
appeal  were : — 

Ex  parte  Holly  9  Ves.  849. 
Ex  parte  Ackerman,  14  Ibid.  604. 
Ex  parte  De  Tattet,  17  Ibid.  247. 
Ex  parte  Bolton,  2  Rose,  389 ;  s.  c. 

Buck.  7. 
Ex  parte  CrinsoZy  1  Bro.  C.C.  270. 
Ex  parte  EUon,  3  Yes.  239,  as  to  the 

observations  of  the  Lord  Chancellor. 
Ex  parte  Wilson^  1  Atk.  152. 
Ex  parte  Ward,  Ibid.  153. 
Ex  parte  Lewes,  Ibid.  154. 
Ex  parte  Hardenberghy  1  Rose,  204. 
Ex  parte  Bryanty  1  Yes.  &  Bea.  215. 

Mr,  BetheU  and  Mr.  J.  Russell,  contr^. 
•^-The  exception  as  to  proof  made  in  favour 
of  a  joint  creditor  suing  out  a  separate  fiat, 
arises  from  two  causes;  first,  the  circum- 
stance of  his  making  his  election  to  proceed 
in  respect  of  his  debt  only  under  die  fiat, 
(Ex  parte  Elton)  ;  and,  second,  to  prevent 
the  probable  removal  of  the  very  foundation- 
stone  of  the  fiat.  In  the  present  case,  the 
separate  debt  is  sufficient  in  amount  to  sup* 
port  the  fiat ;  and  therefore  the  suing  out  of 
the  present  fiat  is  no  election  to  proceed  in 
bankruptcy,  as  regards  the  joint  debt  of  the 
petitioning  creditors,  for  a  joint  and  separate 
creditor  suing  out  a  separate  fiat,  as  in  the  pre- 
sent case,  is  not  inconvenienced  by  the  rule  of 
law  which  restrains  a  mere  joint  creditor  from 
proceeding  at  law,  and  he  loses  no  remedy 
in  respect  of  his  joint  debt  against  the  co- 
debtor— //eai^  V.  Hall  {2).  The  statute 
only  speaks  of  a  joint  creditor  being  a  peti- 
tioning creditor,  and  the  existing  anomaly 
of  allowing  a  separate  fiat  to  be  supported 
by  a  joint  debt,  is  accounted  for  by  Lord 
Loughborough,  in  the  circumstance  of  the 
separate  creditors  gaining  a  benefit  thereby ; 
whereas  in  the  case  before  the  Court, 
there  is  no  occasion  to  take  advantage  of 
the  petitioning  creditors'  joint  debt,  inas- 
much as  there  is  a  separate  debt  due  to  the 
petitioning  creditors,  which  will  sustain  the 
fiat — Ex  parte  Earned  (3). 

(2)  4  Taunt.  326. 

(S)  1  Glyn  &  Jam.  309. 


The  Lord  Chancellor. — The  petitioners, 
in  this  case,  are  creditors  of  Edward  Blake 
and  William  Blake,  to  a  very  large  amount, 
and  they  were  also  creditors  of  Edward 
Blake  idone  to  the  amount  of  between 
200/.  and  SOOl, ;  they  sued  out  a  separate 
fiat  against  Edward  Blake ;  and  the  ques- 
tion is,  whether,  under  that  separate  fiat 
against  Edward  Blake,  they  are  entitled 
to  prove  their  joint  debt,  and  to  receive 
dividends,  in  competition  with  the  separate 
creditors.  Now,  die  rule  in  general  is,  that 
where  a  joint  creditor  sues  out  a  separate 
fiat,  he  is  entitled,  in  respect  of  his  joint 
debt,  to  prove  against  the  separate  estate,  in 
competition  witb  the  separate  creditors  :  he 
is,  indeed,  upon  an  equal  footing  with  the 
separate  creditors ;  that  is  the  general  rule. 
But  it  is  stated  in  this  case,  that  there  is  an 
exception,  and  that  is,  that  the  separate  debt 
is  sufficient  to  support  the  fiat ;  and,  there- 
fore, the  petitioners  have  no  right  to  prove 
and  receive  dividends  upon  the  separate 
estate  in  competition  with  the  separate  cre- 
ditors. I  do  not  find  in  any  text  writers, 
nor  do  I  find  in  any  reported  case,  any 
hint  of  any  such  exception;  and  as  this 
state  of  circumstances  must  have  firequent- 
ly  occurred,  it  appears  to  me,  that  that 
affords  strong  evidence  of  the  opinion  of 
the  profession  with  respect  to  this  matter, 
because,  as  the  rule  is  general,  it  is  impos- 
sible almost  to  suppose  that  any  party 
would  have  abandoned  his  right  to  prove, 
without  obtaining  the  judgment  of  a  Court 
on  the  subject.  The  silence,  therefore,  of 
all  reports  of  text- writers  upon  the  subject, 
leads  me  to  the  conclusion,  that  the  opinion 
of  the  profession  has  been  adverse  to  any  such 
supposed  exception.  But  the  case  does  not 
rest  here :  the  fiat  is  supported  by  the  whole 
debt ;  it  is  supported  by  the  separate  debt, 
and  by  the  joint  debt;  theotie  supports  the 
fiat  just  as  much  as  the  other ;  if  a  part  of 
the  separate  debt  fails,  so  as  not  to  be  suffi- 
cient in  amount  to  maintain  the  fiat,  then 
the  fiat  is  supported  by  the  joint  debt.  If 
a  part  of  the  joint  debt  fails  so  as  not  to  be 
sufficient  to  support  the  fiat,  the  fiat  is  then 
supported  by  the  separate  debt.  The  cre- 
ditors have  a  right  to  rest  upon  both  debts, 
for  the  purpose  of  supporting  the  fiat. 

It  does  not  appear  to  me,  therefore,  that 
in  principle  there  is  any  ground  to  support 
this  exception.    But  further,  the  petitioning 
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creditor  haying  a  joint  debt,  is  not  upon  an 
equal  footing  with  other  jomt  creditors, 
unless  he  is  allowed  to  prove  under  the 
separate  fiat.  Other  joint  creditors,  in  re- 
spect of  a  joint  debt,  may  sue  the  bankrupt, 
and  sue  his  co-debtor  at  law,  but  the  peti- 
tioning (creditor  cannot  do  diis,  for  he  is 
considered  as  having  conclusively  made  his 
election  not  to  proceed  at  law ;  and  the  ut- 
most that  was  contended  for  at  the  bar  was 
this,  viz.  that  in  the  event  of  any  deficiency, 
he  would  have  a  right  to  prove  against  his 
co-debtor,  but  the  co-debtor  may  have  no 
fimds — ^he  may  be  unable  to  pay — ^he  may 
be  entirely  insolvent ;  and,  therefore,  unless 
the  petitioning  creditor,  who  is  precluded 
from  proceedmg  against  the  bankrupt  at 
law,  has  a  right  to  proceed  against  the  sepa- 
rate estate,  he  is  not  on  an  equal  footing 
with  the  otlier  joint  creditors.  Again,  pre- 
vious to  the  statute  49  Geo.  3.  c.  121,  how 
did  the  matter  stand  with  respect  to  peti- 
tioning creditors  and  other  creditors  ?  An 
ordinary  creditor,  if  he  made  a  distinct  de- 
mand, might  prove  under  the  commission 
for  one  demand,  and  proceed  at  law  for  an- 
other, as  in  BotterilTs  case  (4),  and  the  other 
cases  of  that  description ;  but  the  petition- 
ing creditor  has  no  right  to  do  this  if  he 
had  two  distinct  demands ;  for,  having  con- 
clusively made  his  election,  he  had  no  right 
to  proceed  at  law  on  either  of  them.  Even 
supposing  one  were  insufficient  to  support 
the  commission,  still  he  was  bound  to  pro- 
ceed under  the  commission,  with  respect  to 
the  other ;  in  short,  he  was  considered  as 
having  conclusively  made  his  election,  and 
had  no  right  whatever  to  proceed  at  law ; 
therefore  the  circumstance  of  the  separate 
debt  being  sufficient  to  support  the  com- 
mission, appears  to  me  to  have  no  decisive 
bearing  on  the  subject.  For  these  reasons, 
I  am  of  opinion,  that  the  general  rule  must 
prevail,  that  this  supposed  exception  is  not 
warranted  by  any  principle,  and  certainly 
not  warranted  by  any  decided  case;  and 
therefore  the  judgment  of  the  Court  of 
Review  must  be  reversed. 

NoU, — It  has  been  thought  desirable  to  print 
this  case  with  as  little  delay  as  possible. 

(4)  1  Atk.  109. 


WILLETT  V,    BLAN- 
FORD. 


'Ac- 


WiGRAH,  V.C.         ^ 

Dec.  20,  21,  22,  1841.  > 
Jan.  12,  1842.       } 

Partnership  —  Deceased  Partner 
count. 

By  articles  of  partnership^  A.  and  B. 
agreed  to  become  partners  for  twenty-one 
years,  and  to  take  the  profits  in  the  pro- 
portion of  seven-tenths  to  A,  and  three 
tenths  to  B ;  in  case  ofA*s  death  during  the 
term,  B.  was  to  carry  on  the  business  for  the 
residue  of  the  term,  with  A*s  executors,  who 
should  be  entitled  to  one-third  of  the  profits, 
and  B,  to  two-thirds  ;  B,  paying  to  the  ex- 
ecutors so  much  money  as  A*s  share  of  the 
capital  exceeded  one-third,  to  be  ascertained 
by  appraisement.  On  the  death  of  A,  during 
the  term,  B.  (who  was  his  executor  J  carried 
on  the  trade  with  the  whole  of  the  testator's 
capital,  and  without  following  out  the  provi- 
sions of  the  articles;  accounting,  however, 
to  A^s  estate  for  one-third  of  the  profits,  and 
paying  51.  per  cent,  upon  the  excess  of  A*s 
capital : — Held,  that  B.  was  liable  to  ac- 
count for  the  profits  of  the  business  since  A*» 
death. 

In  such  a  case,  there  is  no  universal  rule 
as  to  the  proportion  of  profits  to  which  the 
estate  of  the  deceased  partner  is  entitled ; 
and  the  Court  wiU  not  decide  upon  such  pro- 
portion, without  a  previous  inquiry  as  to  the 
nature  of  the  trade,  the  amount  of  capital 
employed,  the  state  of  the  accounts  at  the 
death  of  the  testator,  and  the  conduct  of  the 
business  afterwards. 

On  the  30th  of  December  1815,  Gerard 
Willett  (the  testator)  entered  into  partner- 
ship with  Yince,  since  deceased,  and  the 
defendant  Blanford,  in  the  business  of  pic- 
ture-frame makers,  and  articles  of  partner- 
ship of  that  date  were  executed  between 
them  ;  by  the  terms  of  which,  the  partner- 
ship was  to  last  for  twenty-one  years,  from 
the  1st  of  January  1816 ;  the  capital  em- 
ployed in  the  business  was  to  be  taken  at 
2,000Z. ;  Vince  and  Blanford  were  to  pay 
to  Willett  4002.  each,  and  the  profits  were 
to  be  divided  in  the  following  proportions : 
to  G.  Willett  three-fifths;  Vince  one-fifth; 
and  Blanford  one-fifth :  the  trade  to  be  car- 
ried on  in  the  same  premises ;  none  of  the 
parties,  except  Willett,  to  part  with  his  in- 
terest.    It  was  then  provided,  that  in  case 
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O.  Willett  died  during  the  tenn,  Vinoe  and 
Blanford,  or  the  survivor  of  them,  should, 
during  the  residue  of  the  term,  carry  on  the 
trade  in  the  premises,  conjointly  with  the 
executors  or  administrators  of  6.  Willett, 
or  such  person  as  he  should  name  in  his 
wiU;  and  that,  thereupon,  the  executors, 
&c.  of  Willett  should  be  entitled  to  receive 
one-third  part  of  the  profits  of  the  business, 
and  Vince  and  Blanford,  or  the  survivor  of 
them,  should  be  entitled  to  the  other  two- 
thirds  ;  the  losses  and  expenses  to  be  borne 
by  the  executors,  &c.  of  Willett  in  the  same 
proportion ;  and  that  Vince  and  Blanford, 
and  the  executors,  &c.  of  Willett,  should 
thereupon  enter  into  articles  of  partnership 
for  the  residue  of  the  term,  imder  similar 
covenants  with  the  present  indenture.  And 
further,  that  in  case  of  Willett  d3ring  during 
the  term,  Vince  and  Blanford,  or  the  sur- 
vivor of  them,  should  pay  to  his  executors 
so  much  money  as  Willett's  interest  in  the 
capital  and  stock  exceeded  one-third,  (to  be 
ascertained  by  a  fair  appraisement,)  within 
three  years,  by  six  half-yearly  instalments ; 
the  fint  instalment  to  be  made  within  three 
weeks  after  Willett's  death,  and  the  remain- 
der to  be  secured  by  the  bond  of  Vince  and 
Blanford,  or  the  survivor  of  them.  The 
business  was  commenced  by  the  three  upon 
that  footing,  and  in  1819  Vince  died,  with- 
out having  brought  in  the  4002. ;  and 
accordingly  Willett  and  Blanford  became 
entitled  to  the  profits  in  the  following  pro- 
portions; Willett  to  seven-tenths  and  Blan- 
ford to  three-tenths.  At  the  time  of  the 
partnership,  B.  Willett,  the  nephew,  was  in 
business  as  a  carver  and  gilder.  On  his 
death  in  1821,  Willett  and  Blanford  entered 
into  a  distinct  partnership  vnth  his  widow, 
in  the  business  of  carvers  and  gilders  ;  and 
by  a  parol  agreement  they  were  to  share  the 
profits  in  thirds.  The  widow  died  in  1827, 
and  Willett  and  Blanford  continued  that 
business,  as  entitled  to  the  profits  in  moie- 
ties, keeping  distinct  accounts  and  a  separate 
place  of  trade.  In  June  1826,  Willett  and 
Blanford  purchased  out  of  the  partnership 
assets  a  leasehold  house  in  Bouverie  Street, 
with  the  adjoining  premises,  and  they  then 
removed  the  said  two  trades  to  that  place. 
Gerard  Willett  died  in  August  1829,  and 
by  his  will  gave  all  his  interest  in  trade,  and 
aU  his  estate  to  his  wife  (a  defendant),  S. 
Coley,  since  deceased,  and  Blanford,  upon 


trust,  to  pay  his  wife,  during  her  widowhood, 
an  annuity  of  200/.  a  year,  and  upon  fur- 
ther trust,  to  maintain  his  five  children  till 
they  attained  twenty-one ;  and  after  giving 
certain  other  annuities,  he  directed  the  resi- 
due of  his  estate  to  be  divided  among  his 
children  when  the  youngest  attained  twenty- 
one,  vrith  benefit  of  survivorship.  And  the 
testator  appointed  the  trustees  executors  of 
his  will.  The  three  executors  proved  the 
vrill,  and  S.  Coley  died  without  having  pos- 
sessed herself  of  any  of  the  partnership 
assets.  The  bill  alleged,  that  the  capital  of 
the  two  trades  was  of  considerable  value  at 
the  time  of  the  testator's  death ;  that  Blan- 
ford and  Mrs.  Willett  did  not  avail  them- 
selves of  the  provisions  of  the  partnership 
deed ;  but  Blanford  took  the  sole  manage- 
ment of  the  two  businesses,  and  carried  them 
on  under  the  style  of  Willett  &  Blanford, 
vrith  the  whole  of  the  testator's  share  of  the 
capital,  till  the  31st  of  August  1838,  with- 
out any  appraisement  or  new  articles,  and 
vrithout  coming  to  any  account  with  the 
testator's  estate,  or  giving  a  bond  according 
to  the  provisions  of  the  partnership  deed. 
It  was  alleged,  that  Blanford  during  that 
time  had  expended  large  sums  of  the  part- 
nership property  in  repairing  the  business 
premises;  that  he  had  lent  2,000/.,  part 
thereof,  to  his  brother-in-law  upon  a  pro- 
missory note,  of  which  sum,  1,500/.  was 
now  due,  and  that  the  said  sum  was  not  lent 
for  partnership  purposes.  The  bill  was  filed 
by  the  residuary  legatees  imder  the  vrill  of 
G.  Willett,  against  Mrs.  Willett  and  Blan- 
ford ;  and  it  prayed  an  account  of  the  per- 
sonal estate  of  the  testator,  received  by  the 
executors  ;  of  the  stock  belonging  to  the 
testator  in  the  two  trades  at  the  time  of  his 
death,  and  the  debts  due  to  the  concerns ; 
and  a  declaration  that  the  testator's  estate 
was  entitled  to  seven-tenths  of  the  profits 
of  the  picture-frame  business,  and  a  moiety 
of  the  profits  of  the  carving  business,  which 
had  accrued  in  each  year  since  the  death  of 
the  testator,  and  that  the  partaership  afibirs 
might  be  wound  up,  and  the  premises  and 
stock  in  trade  sold  ;  and  a  declaration,  that 
in  taking  the  account,  Blanford  might  be 
charged  personally  wiUi  the  2,000/.  lent ; 
and  an  inquiry  as  to  the  money  expended 
by  Blanford,  in  repairs  of  the  premises  since 
the  death  of  the  testator,  and  for  an  inquiry 
as  to  what  money  had  been  paid  to  G.  Wil- 
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lett  the  son,  in  respect  of  his  share  of  the 
residue. 

The  answer  of  the  defendant  BlanfcMid 
insisted,  that  in  June  1829,  (before  the  tes- 
tator's decease,)  J.  A,  at  the  request  of  the 
testator,  examined  and  settled  the  accounts 
of  the  two  trades,  which  accounts  were  ap- 
proved by  the  testator,  and  would  have  been 
signed  by  him,  but  for  his  sudden  illness 
and  death  ;  that  shortly  after  his  deatli,  the 
accounts  were  settled  and  brought  down  by 
the  said  J.  A.  to  the  day  of  tibe  testator's 
death ;  and  that  the  value  of  the  partnership 
assets  was  ascertained,  and  such  accounts 
were  then  signed  by  Blanford,  Mrs.  Willett, 
and  S.  Coley,  who  took  an  active  part  in 
the  trusts  of  die  will,  though  she  had  pos- 
sessed herself  of  none  of  the  testator's  estate ; 
that  by  the  accounts,  it  appeared  that  the 
testator's  share  in  the  picture-frame  business, 
at  the  time  of  his  death,  was  4,4372.,  and 
Blanford's  share  3,7112.  13«.  4d. ;  that  the 
capital  then  employed  in  the  carving  busi- 
ness, did  not  exceed  1432.  78.  4.d,  The 
defendant  admitted,  that  after  the  testator's 
death,  he  took  the  whole  management  of  the 
two  trades,  and  insisted,  that  from  that  time 
he  was  entitled  to  two-thirds  of  the  picture- 
frame  business,  and  to  the  whole  profits  of 
.  the  carving  business ;  that  Blanford  did 
nevertheless  allow  the  testator's  estate  the 
one-third  of  the  profits  of  the  carving  busi- 
ness, and  that  he  debited  himself  in  the 
books  with  the  amount  of  the  excess  of  the 
testator's  capital,  and  with  52.  per  cent,  per 
annum  thereupon ;  he  admitted  the  money 
laid  out  in  the  improvements  in  the  premises 
in  Bouverie  Street,  and  that  he  charged 
himself  with  two-thirds  of  such  expenditure, 
and  the  testator's  estate  with  one-third ; 
that  in  August  1838,  the  partnership  term 
having  expired,  he,  Blanford,  and  Mrs. 
Willett  agreed  to  dissolve  partnership,  and 
that  then  the  accounts  of  the  executors  and 
of  the  partnership  were  drawn  out  to  August 
1838,  and  examined  by  Mrs.  Willett  and 
her  solicitor ;  that  the  stock,  &c.  of  the  two 
trades  were  duly  and  correctly  valued  by 
G.  Willett  the  son,  on  behalf  of  Mrs.  Wil- 
lett, and  by  R.  P.  on  the  part  of  the  defen- 
dant, and  the  accounts  were  settled  and 
signed  by  him  and  Mrs.  Willett  in  September 
1838,  and  notice  of  the  dissolution  was  in- 
serted in  the  London  Gazette ;  and  that  by 
deed  of  November  1838,  reciting  that  the 


stock,  &c.,  and  lihe  leasehold  premises  had 
been  fairly  valued,  and  that  4,4792.  5«.  Td. 
was  due  to  the  estate  of  the  testator,  Mrs. 
Willett  assigned  the  two  trades,  the  stock, 
&c.,  and  the  leasehold  premises,  to  Blanford, 
who,  in  consideration  thereof^  covenanted  to 
invest  the  4,4792.  bs.  7d.  in  the  public  funds, 
upon  the  trusts  of  the  will,  and  to  pay  in- 
terest at  52.  per  cent,  till  the  same  was  in- 
vested ;  that  in  November  1838,  Blanford, 
at  the  request  of  Mrs.  Willett,  advanced 
6472.  to  G.  Willett  the  son;  that  since 
August  1838,  he,  Blandford,  had  carried  on 
the  two  trades  on  his  own  account,  and  in- 
sisted that  the  picture-frame  business  had 
been  carried  on  in  pursuance  of  the  articles, 
and  that  he  was  entitled  to  two-thirds  of  the 
profits  of  that  business ;  and  he  admitted 
that  no  new  articles  of  partnership  were 
executed  ;  that  no  bond  was  given  f(»-,  or 
payment  made  on  account  of  the  testator's 
interest  in  the  stock,  in  pursuance  of  the 
articles,  but  that  he  had  paid  interest  on 
such  excess,  at  the  rate  of  52.  percent.,  and 
that  the  money  due  to  the  testator  was  forth- 
coming. He  admitted  also,  that  1,5002. 
was  due  to  the  partnership  assets,  on  account 
of  the  2,0002.  lent,  and  that  the  same  sum 
was  included  in  the  partnership  accounts. 

Mr.  Sutton  Sharpe  and  Mr.  O.  Bichner^ 
for  the  plaintifis. — The  surviving  partner, 
Blanford,  was  at  liberty  to  continue  the 
picture-firame  business,  in  partnership  with 
his  co-executors,  but  upon  the  terms  of 
paying  over  the  excess  of  the  testator's  share 
above  one-third,  of  executing  partnership 
articles,  and  giving  a  bond  to  secure  the 
instalments.  The  carving  and  gilding  busi- 
ness would  have  been  his  absolutely,  upon 
his  selling  the  stock  and  paying  the  testa- 
tor's share  in  the  capital;  but  as  he  did 
not  choose  to  comply  with  the  provisions  of 
die  deed  in  the  one  case,  or  to  sell  the  part- 
nership property  in  the  other,  and  all  the 
capital  of  the  testator  remained  in  the  busi- 
ness, Blanford  must  be  considered  as  cany- 
ing  on  both  trades  on  the  same  footing  as 
if  the  testator  were  alive ;  and  must  conse- 
quently account  for  seven-tenths  of  the  pro- 
fits of  one  business,  and  a  moiety  of  the 
other. 

Wedderbume  v.  Wedderbume,  2  Keen, 
722  ;  s.  c.  4  Myl.  &  Cr.  41 ;  8  Law 
J.  Rep.  (n.8.)  Chanc.  177. 

Cook  V.  CoUingridge^  Jac.  607. 
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Crawshay  v.  Collins,  15  Ves.  218;  s.  c. 
1  Jac.  &  Walk.  274 ;  2  Russ.  325. 
Blanford  and  Mrs.  Willett  could  make  no 
such  arrangement  as  that  set  up  by  the  an- 
swer, which  would  enable  Blanford  to  trade 
with  the  capital  of  the  testator,  and  expose 
it  to  risk,  himself  claiming  the  benefit  of 
such  trading.  Blanford  insists  by  his  an- 
swer, that  he  has  paid  interest  on  the  share 
of  the  testator,  and  that  the  principal  is 
forthcoming.  That  i^  no  answer.  His 
eestuis  que  trust  are  entitled  to  claim  the 
profits — Docker  v.  SoTnes  (1).  To  obtain 
the  benefit  of  the  deed,  Blanford  ought  to 
have  fulfilled  the  conditions  of  the  deed 
strictly. 

Cocker  v.  Quayle,  1  Russ.  &  Myl.  535. 
Hopkins  v.  MyaU,  2  Ibid.  86. 
The  conditions  not  having  been  complied 
with,  the  general  law  of  partnership  will 
apply,  and  Blanford  not  having  realized  the 
assets  of  the  partnership  by  a  sale,  the  tes- 
tator's estate  is  entitled  to  the  same  propor- 
tion of  profits  as  the  testator  himself  would 
have  been;  if  he  was  stiU  alive,  and  this  on 
the  principle  that  the  partnership  has  never 
been  put  an  end  to. 

Mr,  Evansy  for  Gerrard  Willett,  the  son. 

Mr.  Greene,  for  Mrs.  Willett. 

Mr.  Temple  and  Mr.  Bacon,  for  Blanford. 

Mr.  S.  Sharpe,  in  reply. 

WiGRAM,  V.  C. — I  give  Mr.  Blanford  credit 
for  the  best  motives,  and  the  belief  that  he 
was  doing  what  was  most  beneficial  for  the 
testator's  estate ;  but  I  have  no  discretion 
but  to  apply  the  general  and  well  settled 
rule  of  law,  that  if  a  person  who  takes  upon 
himself  a  fiduciary  character  embarks  the 
trust  property  in  his  own  trade,  he  is  bound 
to  account  for  the  profits,  even  if  that  trade 
was  carried  on  for  his  own  benefit.  That 
proposition  is  plain,  and  has  been  acted  upon 
ever  since  the  case  of  Crawshay  v.  Collins ; 
and  the  only  question  raised  has  been,  in  what 
manner  and  proportion  the  profits  are  to  be 
accounted  for.  Are  there  any  circumstances 
to  take  this  case  out  of  the  general  rule, 
which  is,  that  a  sale  shall  take  place  at  the 
death  of  a  partner  ?  In  this  case,  a  particular 
power  was  given  to  the  continuing  partner 
to  keep  part  of  the  testator's  property  in 
the  trade.     If  he  chose  to  do  tibat,  an  ap- 

(!)  2  Myl.  &  K.  655  ;  A.C.  3  Law  J.  Rep.  (n.s.) 
Chanc.  200. 
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praisement  was  to  be  made,  &c.  The  tes- 
tator afterwards  made  his  will,  and  appointed 
Blanford  and  Mrs.  Willett  executor  and 
executrix.  It  was  said  in  argument,  that  it 
was  the  testator's  own  act  in  making  Blan- 
ford his  executor.  But  the  obvious  answer 
to  that  is,  that  Blanford  was  not  bound  to 
prove  the  will ;  but  if  he  did,  he  placed 
himself  in  a  positive  incapacity  to  contract 
for  or  deal  with  the  property  for  his  own 
benefit.  Even,  then,  he  might  have  come 
to  the  Court  in  an  amicable  suit,  and  at  a 
trifling  expense  have  got  the  whole  matter  set 
right.  But  it  was  argued,  that  he  must  then 
have  paid  the  excess  of  the  stock  into  court, 
and  the  children  would  then  have  got  little 
more  than  3Z.  per  cent. ;  whereas  they  werd 
receiving  5Z.  percent,  from  Blanford.  The  rule 
of  this  court  proceeds  upon  the  supposition 
that  it  is  more  advantageous  to  the  children 
to  have  3/.  per  cent,  si^e,  than  5/.  per  cent, 
with  the  risk  of  trade.  It  is  said,  that  no 
loss  has  happened  ;  but  a  case  of  this  kind 
is  not  to  be  determined  by  the  result,  for  the 
children,  by  the  speculation,  might  have  lost 
the  whole  of  their  principal.  The  rule  must 
be  abided  by,  which  is,  that  a  party  must 
account  if  he  continues  the  property  in  trade. 
Nothing  can  save  Blanford  from  the  liability 
to  account,  if  he  did  not  deal  with  the  pro- 
perty so  as  to  bring  himself  within  the  pro- 
tection of  the  articles  of  partnership.  Tliree 
changes  were  to  take  place ;  a  fair  appraise- 
ment was  to  be  made,  a  bond  given,  and 
fresh  articles  executed.  The  appraisement 
was  made  by  Blanford  himself,  who,  by  the 
rules  of  the  court,  was  bound  to  give  to  the 
estate  the  benefit  of  his  own  diligence ;  he 
himself  settles,  in  1829,  wh&t  is  the  amount 
of  the  testator's  property.  The  appraise- 
ment may  have  been  fair ;  but,  dealing  upon 
general  principles,  is  an  account  settled  by 
an  executor  on  his  own  behalf,  one  which 
can  stand  in  this  court  ?  Then  must  I  not 
treat  the  case  as  if  nothing  had  taken  place 
but  Blanford's  carrying  on  the  business  with 
the  capital  of  the  testator  ?  The  settlement 
of  1838  must  fail,  because  it  was  founded 
upon  an  account,  which  account  proceeded 
upon  the  basis  of  that  of  1829.  As  to 
that  part  of  the  case,  I  have  not  during  the 
argument  entertained  a  doubt ;  and  I  have 
no  discretion  as  to  the  decree  I  must  make. 
The  next  question  is  one  of  great  difficulty, 
f .  e.  whether  the  testator's  estate  is  entitled 
2B 
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to  the  same  proportions  of  the  profits  in  the 
two  trades  as  the  testator  was  in  his  lifetime 
— Crawshay  v.  Collins,  That  case  came 
before  Lord  Eldon  in  a  subsequent  stage — 
2  Ru8s.  325.  That  case  was  considered  as 
deciding  that  the  assignees  were  entitled  to 
a  share  of  the  profits  in  proportion  to  the 
capital  employed.  The  decree  decided  no 
such  point ;  but  that  was  the  principle  which 
the  subject  of  inquiry  was  considered  to  es- 
tablish, because  the  inquiry  was  to  ascertain 
the  amount  of  capital  employed,  uUra  the 
amount  in  the  concern  at  the  time  of  the 
bankruptcy  ;  it  being  understood  that  if 
more  capital  was  employed,  the  assignees 
were  then  entitled  to  a  share  of  the  profits 
in  addition  to  the  share  at  the  time  of  the 
bankruptcy.  It  is  extremely  difficult  to  see 
what  the  inquiry  was,  for  if  that  was  not 
the  point — if  the  abstract  proposition  is 
right,  that  the  partnership  is  considered  as 
carried  on  in  the  same  proportions  as  at  the 
date  of  the  bankruptcy,  what  occasion  was 
there  for  the  inquiry  ?  The  very  fact,  that 
Lord  Eldon  thought  that  inquiry  necessary, 
was  a  declaration  of  his  opinion,  that  the 
amount  of  the  capital  might  be  a  material 
consideration.  If  the  principle  is  once  car- 
ried out,  that  the  amount  of  capital  employ- 
ed would  make  a  difference  in  the  amount 
of  profits,  the  subtraction  of  the  capital  by 
a  partner  might  also  make  a  difierence.  That 
that  was  the  understanding  and  unavoidable 
efiect  of  the  decision,  is  proved  by  the  judg- 
ment of  Sir  W.  Grant,  in  Featherstonhaugh 
V.  Fenwick,  where,  after  stating  the  right  of 
a  retiring  partner  to  have  sale  of  the  part- 
nership effects,  he  states  t^e  right  of  the 
party  where  that  has  not  been  done :  *'  that 
the  parties  continuing  to  trade  with  his 
stock,  under  the  liability  to  answer  for  the 
profits,  the  same  inquiry  must  be  directed 
as  in  Craufshay  v.  Collins,  to  ascertain  what 
was  the  stock  at  the  period  of  the  dissolution, 
what  use  was  afterwards  made  of  it,  and 
what  profits  were  produced  by  the  trade." 

Now  Lord  Eldon,  in  his  original  judgment 
in  Crawshay  v.  Collins,  decides  nothing; 
he  will  know  the  facts  first.  In  Broum  v. 
De  Tastet(2),  the  question  was  argued, 
whether  the  estate  of  a  deceased  person  was 
to  have  a  share  of  the  profits  of  the  trade, 
proportionate  to  the  amount  he  would  have 

(2)  Jac.  296. 


had  in  his  lifetime,  or  in  what  other  propor- 
tion. Lord  Eldon  said,  '^  It  is  asked,  will 
you  say,  that  in  all  cases  where  there  is  a 
partnership,  such  is  to  be  the  consequence 
of  carrying  on  a  business,  that  the  profits 
shall  be  divided  in  the  same  way  as  if  the 
partner  had  not  died  or  had  not  become 
bankrupt  ?  I  say  no ;  I  do  not  mean  to 
say  that  it  will  be  so  in  all  cases ;  but,  on 
the  other  hand,  I  will  not  deny  that  it  may 
be  the  law  in  some  cases." — **  Those  who 
choose  to  employ  the  property  of  another  for 
the  purposes  of  their  trade,  exposing  it  to  all 
the  risks  of  insolvency  or  bankruptcy,  have 
no  right  to  say  that  the  account  shall  not 
be  taken,  if  it  can  be  taken  without  incurring 
difficulties  which  might  embarrass  the  house 
to  such  an  extent  as  to  make  it  unjust  to 
demand  it."  The  general  rule  is,  that  an 
account  shall  be  taken  of  the  profits,  ¥dth-> 
out  at  that  time  saying,  what  is  the  rule  to 
be  applied  as  to  the  proportions.  The  case 
coming  on  again  before  Lord  Eldon,  (2 
Russ,  346,)  he  says,  **  This,  therefore,  is  a 
case  in  which  die  surviving  partner  has 
made  profits  by  the  use  of  the  funds  which 
belonged  to  the  partnership  itself:  then  an- 
other question  arises — if  he  has  added  funds 
of  his  own  to  those  funds,  is  that  circum- 
stance to  vary  the  rule  ?" — "  On  the  other 
hand,  is  not  this  the  more  equitable  rule, 
that  you  shall  consider  what  you  have  added 
to  the  partnership  funds,  as  a  debt  due  to 
you  from  it,  which  shall  diminish  the  profits, 
or 'that  it  shall  be  made  the  subject  of 
a  claim  for  just  allowances  ?"  I  cannot 
comprehend,  if  the  addition  of  capital  will 
vary  the  rule,  how  the  diminution  will  not 
vary  the  rule  too,  if  you  once  admit  the 
principle  that  a  change  of  capital  makes  a 
difference.  Again  he  says,  ''My  opinion 
goes  upon  the  particular  circumstances  of 
this  case,  and  I  do  not  lay  down  any  pxin* 
ciple  which  will  decide  any  other^  case." 
Having  made  these  general  observations, 
that  the  increase  of  capital  is  in  particular 
cases  to  be  the  rule,  his  decree  is  worded 
thus,  "That  having  regard  to  all  the  cir- 
cumstances of  the  case,"  &c.  Coupling 
this  with  Brown  v.  De  Tastet,  can  it  be 
said,  that  there  is  any  general  rule  ?  Till 
the  case  of  Cook  v.  CoUingridge,  there  was 
no  case  in  which  the  Court  decided,  without 
knowing  what  the  account  was.  In  Crair- 
shay  V.   Collins,  the  original  share  of  the 
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capital  of  the  testator  was  remaimng,  so  that 
there  was  no  piinciple  of  division  except 
the  three-eighths.  Then  comes  the  case  of 
Wedderbum  v.  Wedderhum.  If  the  case 
of  Crawshay  v.  ColUns  laid  down  a  general 
rule.  Lord  Langdale  has  distinctly  oveimled 
it  in  Wedderbum  v.  Wedderbum,  which 
was  confirmed  on  appeal.  I  have  very 
anxiously  considered  whether  there  was  any 
abstract  role  to  govern  these  cases,  or  whe- 
ther I  ought  not,  as  Lord  Eldon  did,  to 
look  at  the  state  of  the  capital  at  the  time 
of  the  testator's  death,  and  the  nature  of  the 
trade,  before  deciding  upon  the  rights  of  the 
parties.  Suppose  the  case  of  a  man  with  a 
capital  of  20,000Z.  and  no  skill,  and  he  takes 
in  a  partner  with  a  capital  of  only  lOOL,  but 
of  great  skill ;  the  new  partner  does  all  the 
business  of  the  firm,  and  dies :  could  it  after- 
wards be  said  that  his  family  might  come  in 
and  claim  the  whole  share  of  the  profits  ? 
Suppose  in  this  case  it  should  turn  out  that 
the  trade  of  a  fi»me-maker  depended  mostly 
on  personal  skill ;  that  the  capital  was  only 
100/.,  and  the  profits  1,000/.  a  year;  one 
partner  dies,  and  the  concern  is  carried  on 
afterwards :  could  it  be  the  principle  of  this 
Court  to  give  to  the  estate  of  the  deceased 
1,000/.  a  year  in  such  a  case?  I  think 
these  are  the  kind  of  cases  that  Lord  Eldon 
had  in  his  contemplation,  when  he  took  the 
course  he  did.  In  every  case  except  Cook 
V.  CoUingridge,  the  Court  directed  an  in- 
quiry as  to  the  state  of  the  partnership  as- 
sets and  capital,  before  decreeing  an  account 
of  the  profits. 

Jan.  12,  1842.— WiGRAM,  V.C.— After 
carefully  reading  through  the  cases  referred 
to  in  the  argument,  I  remain  of  the  opinion 
I  expressed  before,  that  there  is  no  rule  of 
this  court  i^plicable  alike  to  all  cases  of  this 
description  :  the  facts  of  each  case  must  be 
under  the  view  of  the  Court,  before  it  can 
be  in  a  position  to  decide  what  justice  to  all 
parties  requires.  No  one  can  read  with 
attention  Lord  Eldon's  elaborate  judgment 
in  Crawshay  v.  CoUins,  Cook  v.  CoUing' 
ridge^  and  Brown  v.  De  Tastet,  without 
being  satisfied  that  his  mind  was  impressed 
with  the  impossibility  of  submitting  cases 
so  various  as  these  of  trading  partnerships 
to  one  universal  rule.  The  decrees  of  Lord 
Eldon  in  those  cases,  and  of  Sir  W.  Grant 
in  Featherstonhaugh  v.  Fenwick,   of  Lord 


Langdale  and  Lord  Cottenham  in  Wedder- 
bum  V.  Wedderbum,  establish  the  sound- 
ness of  that  proposition.  Nor  can  the  ques- 
tion be  considered  even  abstractedly  from 
authority,  without  its  being  evident  that 
justice  would  be  endangered  by  such  an 
attempt  The  circumstances  of  some  cases 
would,  indeed,  almost  exclude  the  possibility 
of  making  a  decree  on  any  other  terms  than 
those  which  are  insisted  on  in  this  case. 
Take  the  very  case  suggested  by  Lord  Eldon 
in  Crawshay  v.  Collins,  of  a  conversion  into 
money  at  a  large  profit,  long  after  the  tes- 
tator's death,  of  property  which  belonged  to 
the  partnership  at  his  death,  with  no  other 
circumstances  to  embarrass  the  question. 
Again,  take  the  case  of  a  dissolution  of 
partnership,  and  a  division  of  the  profits  on 
a  new  contract  being  made :  before  the  old 
accounts  can  be  wound  up,  one  partner  dies ; 
in  the  absence  of  circumstances  to  alter  the 
case,  it  would  be  impossible  to  deny  the 
right  of  the  estate  of  the  deceased  partner 
to  participate  in  the  profits  on  the  winding 
up  of  the  old  concern.  If  in  such  a  case 
the  surviving  partner  could  say  that  he 
had  mixed  up  the  old  with  the  new  dealings, 
that  the  two  accounts  should  not  be  sepa- 
rated, the  right  of  the  estate  of  the  deceased 
partner  to  share  in  the  profits  of  the  new 
concern  would  inevitably  attach.  In  another 
case,  a  partnership  may  be  formed,  the  sub- 
stratum of  which  may  consist  of  particular 
things,  as  patents  or  inventions  the  property 
of  one  partner.  The  profits  may  have  been 
wholly  or  principally  firom  contracts  sub- 
sisting at  his  death,  and  not  completed 
till  a^rwards;  or  contracts  may  be  en- 
tered into  after  his  death,  of  which  his  spe- 
cific property  may  have  been  the  main 
source.  In  such  a  case,  in  the  absence  of 
special  circumstances,  it  would  be  difficult 
to  suggest  the  prindple  on  which  the  estate 
of  the  deceased  partner  should  be  refiised 
the  same  proportion  of  the  profits  as  he  en- 
joyed, or  would  have  enjoyed,  during  his 
lifetime.  This  appears  to  have  been  the 
ground  of  Lord  Eldon*s  ultimate  decision  in 
Crawshay  v.  Collins.  Again,  the  whole  or 
a  substantial  part  of  the  trade  may  consist 
of  good-will.  In  such  a  case,  the  good- will 
is  &e  identical  source  of  profit  which  operates 
both  before  and  after  the  dissolution.  This 
appears  to  have  been  the  ground  of  Lord 
Eldon's  judgment  in  Cook  v.  Collingridge. 
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But  put  the  case  of  a  business  the  profits 
of  which  are  made  by  the  use  of  money, 
and  personal  exertion  and  attention  alone. 
Such  a  case  may  require  a  different  deter- 
mination. In  Brown  v.  De  Tastet,  the  de- 
cree is  different  from  that  in  Crawshay  v. 
CoUins;  and  FeathersUmhaugh  v.  Fenwick 
is  to  the  same  effect.  If  two  partners  are 
interested  in  the  profits  in  equal  proportions, 
the  one  a  builder  finding  capital,  tiie  other 
an  architect  supplying  skill  alone  ;  and  the 
latter  before  his  skill  has  established  a  con- 
nexion should  die,  and  the  survivor,  by 
his  agents,  should  carry  on  the  concern  on 
the  partnership  premises,  it  could  scarcely 
be  contended,  that  after  a  lapse  of  years 
the  estate  of  the  deceased  partner,  who  had 
contributed  no  capital  and  no  skill,  was  en- 
titied  to  a  moiety  of  the  profits  made  during 
such  a  lapse  of  years.  If  his  estate  would 
not  be  so  entitied  where  the  deceased  partner 
had  no  capital,  it  would  be  difiUcult  to  esta- 
blish a  right  to  a  moiety  or  other  portion  of 
die  profits,  only  because  there  was  some 
small  share  of  the  capital  to  which  he  was 
entitied  at  his  death,  without  reference  to 
the  amount  or  the  other  circumstances  of 
the  case.  If  on  the  other  hand  the  skill  of 
the  individual  had  been  exercised  as  a  part- 
ner in  the  concern,  until  it  had  created  a 
connexion  and  good- will ;  and  if  on  his 
death  the  surviving  partner,  instead  of  giving 
to  his  estate  the  benefit  of  that  good-will, 
by  a  sale  of  the  concern,  should  think  proper 
to  carry  on  the  concern  for  his  own  benefit, 
it  would  not  be  difficult  to  justify  a  decree 
which  in  such  a  case  should  declare  the 
estate  of  the  deceased  partner  entitied  to  a 
share  of  the  profits  accrued  after  his  death. 

Again,  if  the  amount  of  the  capital  were 
to  be  taken  as  the  sole  basis  on  which  the 
profits  are  to  be  calculated,  much  injustice 
might  arise.  Suppose  a  partnership,  in  which 
the  agreed  capital  is  generally  constant,  not- 
withstanding one  partaiermay  make  advances 
to,  and  the  other  abstract  money  from,  the 
concern ;  if,  at  the  death  of  the  acting  part- 
ner, he  had  abstracted  money  from  the  con- 
cern exceeding  the  amount  of  his  stipulated 
capital  in  it,  it  would  not  be  just  to  hold 
that  his  right  to  participate  in  the  profits, 
afler  his  death,  should  continue  to  tiie  same 
extent  as  if  his  accounts  with  the  partner- 
ship were  straight,  and  he  had  given  his 
time  and  attention  to  the  business.    On  the 


whole,  I  feel  bound,  by  authority,  to  hold 
that  the  nature  of  the  trade,  the  mode  of 
carrying  it  on,  the  amount  of  capital  em- 
ployed, the  state  of  the  accounts  between 
the  partnership  and  the  deceased  partner  at 
his  death,  and  the  conduct  of  the  business 
after  his  deatii  may  materially  afifect  the 
rights  of  die  parties.  I  must,  however, 
have  more  information  than  I  now  possess, 
before  I  can  safely  decide  this  case. 

Feb.  22. — ^The  decree,  after  directing  the 
usual  accounts  of  the  testator's  estate,  and 
his  debts  and  legacies — ^an  inquiry,  as  to 
the  children,  and  what  money  had  been 
advanced  to  G.  Willett  the  son,  in  respect  of 
his  share,  proceeded  as  follows : — "  And  it 
is  ordered,  that  the  Master  do  take  an  ac- 
count of  the  partnership  dealings  and  trans- 
actions between  the  said  testator  and  the 
defendant  Blanford,  up  to  the  death  of  the 
testator,  in  regard  to  each  of  the  businesses 
of  a  picture-frame-maker  and  a  carver  and 
gilder,  in  the  pleadings  mentioned ;  but  in 
taking  the  said  accounts,  the  Master  is  not 
to  disturb  any  account  that  he  may  find  to 
have  been  settied  between  the  said  parties ; 
and  in  taking  such  account,  the  Master  is 
to  take  an  account  of  the  amount  of  profits 
drawn  out  in  each  year  by  each  of  them, 
the  said  testator  and  Blanford;  and  to 
ascertain  and  state  the  amount  of  capital  of 
each  of  them,  tiie  said  testator  and  Blanford, 
in  the  said  businesses,  and  to  calculate 
interest  thereon,  at  the  rate  of  51.  per  cent, 
per  annimi.  And  it  is  ordered,  that  the 
Master  do  take  an  account  of  the  property 
and  effects,  debts  and  credits,  employed  in, 
or  of  or  belonging  or  due  to,  and  the 
debts  due  from,  or  the  liabilities  of  each  of 
the  said  businesses,  at  the  death  of  the  tes- 
tator. And  it  is  oidered,  that  the  said  Mas- 
ter do  ascertain  and  state  the  amount  of  tiie 
capital  of  each  of  them,  the  said  testator  and 
Blanford,  in  each  of  the  said  businesses,  at 
the  time  of  the  death  of  the  testator.  And 
it  is  ordered,  that  the  Master  do  ascertain 
and  state  of  what  stock  in  trade  each  of  the 
said  businesses  consisted,  and  the  respective 
values  thereof;  and  also  the  value  of  the 
good-will  of  each  of  the  said  businesses,  at 
tiie  death  of  the  testator.  And  it  is  ordered, 
that  the  said  Master  do  inquire  and  state  if 
an3rthing,  and  on  what  account,  was  due  to 
the  said  testator  at  his  death,  from  the  said 
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busmesses,  or  eidier  and  which  of  them,  or 
from  the  said  Blanford,  in  respect  of  such 
businesses,  or  either  and  which  of  them, 
exclusive  of  his,  the  said  testator's,  share  of 
or  in  the  capital  and  stock  in  trade  of  such 
respective  businesses.  And  it  is  ordered, 
that  the  said  Master  do  take  an  account  of 
the  amount  and  particulars  of  the  capital 
from  time  to  time  employed  in  each  of  the 
said  businesses  since  the  death  6f  the  testa-r 
tor,  and  by  whom  and  when  and  in  what 
manner  the  same  respectively  has  been  sup- 
plied, and  also  an  account  of  the  amount  of 
profits  made  in  each  of  the  said  businesses 
in  each  year  since  his,  the  said  testator's, 
death.  And  it  is  ordered,  that  the  said  Mas- 
ter do  take  an  account  of  aU  sums  of  money 
which,  since  the  death  of  the  testator,  have 
been  retained  or  paid,  or  taken,  either  on 
account  of  profits,  capital,  or  otherwise,  out 
of  each  of  die  said  businesses,  or  either,  and 
which  of  them;  and  the  respective  times 
when,  and  by  whom,  and  to  whom,  and  for 
what  purpose,  other  than  such  siuns  as  have 
been  paid  on  account  of  such  businesses,  in 
the  ordinary  course  of  carrying  on  the  same. 
And  it  is  ordered,  that  the  Master  do  com- 
pute interest  after  the  rate  of  52.  per  cent, 
on  aU  such  sums,  from  the  respective  times 
the  same  were  retained,  or  paid,  or  taken. 
And  it  is  ordered,  that  the  Master  be  at 
liberty,  at  the  request  of  any  party,  to  state 
such  special  circumstances,  as  to  him  should 
seem  material,  as  to  the  nature  of  each  or 
either  of  the  said  businesses,  and  the  manner 
of  carrying  on  the  same,  as  well  in  the  life- 
time of  the  testator  as  since  his  death,  for 
the  purpose  of  shewing  how  hi  each  or 
either  of  the  said  businesses  may  have  de- 
pended on  the  personal  skill  of  the  said  tes- 
tator and  Blanford,  or  either  of  them.  And 
it  is  ordered,  that  the  said  Master  do  inquire 
and  state  to  the  Court,  whether,  since  the 
death  of  the  testator,  any  and  what  alter- 
ations have  been  made  in  the  partnership 
house  and  premises  in  Bouverie  Street,  and 
by  whom,  and  what  money  has  been  ex- 
pended in  making  the  same,  and  by  whom, 
and  how,  or  out  of  what  fiind  paid  or  sup- 
plied ;  and  the  Master  is  to  be  at  liberty  to 
state  special  circumstances  in  relation  to 
any  of  the  inquiries  and  accounts  before 
directed ;  and  this  Court  doth  declare,  that 
all  such  inquiries  and  accounts  are  directed 
without  prejudice  to  any  questions  relating 


to  the  same,  or  in  the  cause.  And  for  the 
better  taking  the  accounts,  and  discovery  of 
the  matters  aforesaid,  the  parties  are  to 
produce  books,  &c.«  and  to  be  examined 
upon  interrogatories,  as  the  said  Master 
shall  direct,  who,  in  taking  the  said  accounts, 
is  to  make  unto  the  parties  all  just  allow- 
ances. Further  directions  and  costs  re- 
served till  the  Master  should  have  made  his 
report ;  with  liberty  to  any  party  to  apply. 


,  V.C") 

^,24;   V 

8.       J 


TAYLOR  V.  CLARKE. 


WiGRAM. 

Nov.  28 
Dec 

Partnership — Tenant  for  Life — Conver- 
sion— Income. 

-  Bv  articles  of  partnership  between  A,  8^ 
jB,  {wine  merchants  at  OportOyJ  it  was  pro- 
videdf  that  in  the  event  of  A,  dying  within 
the  term,  and  at  a  certain  period  of  the  year, 
the  concern  was  to  be  carried  on  some  months 
longer ;  and  that  at  the  close  of  the  partner- 
ship,  B,  was  to  have  three  years  to  pay  A*s 
share  of  the  capital,  with  interest  at  bl,  per 
cent.  A.  died  during  the  term,  and  by  hii 
will  gave  all  his  residuary  estate  to  his  trus- 
tees  and  executors,  in  trust  to  get  in  and  in^ 
vest  in  the  English  funds,  ^c,  and  to  pay 
the  interest  to  his  wife  for  Ufe,  with  remain- 
ders over ;  with  a  power  to  his  trustees  to 
grant  to  B.  an  extension  of  the  time  of  pay- 
ment. On  a  bill  by  the  widow  claiming  the 
actual  profits  and  interest  accruing  from  the 
property  in  Oporto  since  A*s  death : — Held, 
that  she  was  entitled  from  A*s  death  to  divi- 
dends on  so  much  SI.  per  cent,  stock  as  would 
have  been  produced  by  the  conversion  of  the 
property  at  the  end  of  one  year. 

By  the  settlement  made  on  the  marriage 
of  J.  Charles  Taylor,  (the  testator,)  with 
the  plaintiff^  dated  the  20th  of  September 
1881,  5,0002.  3Z.  per  cent,  consolidated 
Bank  aimuities,  the  property  of  J.  C.  Tay- 
lor, and  5,0002.  like  annuities,  the  property 
of  the  plaintiff;  and  also  aU  her  interest 
under  die  will  of  J.  R,  deceased,  were  as- 
signed and  transferred  to  trustees,  upon 
trust,  for  the  separate  use  of  the  plaintifiT 
during  the  joint  lives  of  the  husband  and 
wife ;  remainder  to  the  survivor  of  them  for 
life.  And  after  providing  for  the  issue  of 
the  marriage  which  entirely  failed,  the  ulti- 
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mate  trusts  were  declared,  as  to  the  property 
settled  by  the  husband,  for  him,  his  execu- 
tors, &c.  absolutely ;  and  as  to  the  property 
settled  by  the  wife,  as  she  should  appoint 
by  deed  or  will,  and  in  de&ult  of  such  ap- 
pointment for  her  next-of-kin.  And  J.  C. 
Taylor  therein  covenanted,  that  in  case  of 
the  plaintiff  surviving  him,  his  heirs,  execu- 
tors, or  administrators  should  pay  to  the 
plaintiiF  an  annuity  of  SOOL  for  her  life.  In 
June  1836,  Taylor  agreed  to  enter  into  part- 
nership witli  John  Fladgate,  of  Oporto ;  and 
articles  of  partnership  of  that  date  were 
executed  by  them  respectively,  containing, 
among  other  things,  the  following  stipula- 
tions : — '*  That  the  said  partnership  should 
commence  on  the  1st  of  July  1836,  and 
continue  nine  years ;  and  be  carried  on  un- 
der the  iirm  of  Joseph  Taylor  &  Co.,  for  the 
first  two  years ;  and  under  the  firm  oif  Joseph 
Taylor,  Fladgate,  &  Co.,  for  the  residue  of 
the  term ;  that  the  capital  of  the  partnership 
should  consist  of  the  following  amount,  and 
be  distributed  in  the  following  proportions, 
viz.  during  the  three  first  years  80,000 
florins,  of  which  three-fourths  should  be 
contributed  by  Taylor,  and  one-fourth  by 
Fladgate;  that  interest  at  the  rate  of  51, 
per  cent,  should  be  a  charge  both  on  the 
debit  and  credit  side  of  all  accounts ;  and 
interest  at  that  rate  should  be  allowed  to 
either  partner  upon  any  amount  of  capital 
actually  advanced  by  lum  beyond  his  re- 
quired share  ;  that  in  case  of  the  death  of 
either  partner  at  any  period  between  the  1st 
of  January  and  the  30th  of  June,  the  busi- 
ness should  be  continued  on  the  same  foot- 
ing, until  the  1st  of  July  then  next,  and  the 
annual  balance  be  then  struck  as  usual; 
but  that,  on  the  death  of  either  of  them  at 
any  other  period  of  the  year,  the  partnership 
should  close  on  the  day  of  such  death,  and 
a  valuation  should,  after  such  death  or  the 
close  of  the  partnership,  be  made  of  the 
stock  and  property  then  belonging  to  the 
partnership,  by  two  persons  to  be  named 
respectively  by  the  surviving  partner,  and 
the  representatives  of  the  deceased,  &c., 
and  the  last  annual  account  of  the  said  part- 
nership should,  upon  such  valuation,  be 
binding  upon  both  parties.  And  in  case  J. 
Taylor  should  die  during  the  first  five  years 
of  the  term,  his  share  in  the  capital  stock 
and  profits  of  the  partnership  at  the  time  of 
his  death,  should  be  paid  by  Fladgate  to 


the  representatives  of  Taylor,  by  three  equal 
instalments  at  the  end  of  the  first,  second, 
and  thhrd  year,  fiom  the  day  of  the  death  of 
Taylor,  or  firom  the  end  of  ihe  curroat  year, 
for  which  the  partnership  should  be  so  con- 
tinued, as  before  provided,  together  with 
interest  thereon,  at  the  rate  of  5L  per  cent, 
per  annum,  to  be  calculated  firom  the  expir- 
ation of  one  year  from  the  termination  of 
such  partncfrship ;  the  book  debts  due  to  the 
firm  at  the  time  of  Taylor's  death  to  be 
considered  as  part  of  the  profits,  but  not  to 
be  divisible  till  received.  The  partnership 
business  was  continued  in  pursuance  of  the 
articles,  until  the  Ist  of  July  1837,  when, 
by  the  decease  of  J.  C.  Taylor,  in  the  early 
part  of  January  preceding,  it  virtually  de- 
termined. 

J.  C.  Taylor,  by  his  will,  dated  the  3rd 
of  January  1837,  aiter  directing  payment  of 
his  debts,  &c.,  and  confirming  his  marriage 
settlement,  directing  a  sufiident  portion  of 
his  personal  property  to  be  invested  to  secure 
the  annuity  of  300/.,  thereby  agreed  to  be 
given  to  the  plaintiff,  and  giving  certain 
pecuniary  legacies,  gave  his  money,  securities 
for  money,  money  in  the  foreign  or  English 
funds,  stock  in  trade,  and  all  the  rest  and 
residue  of  his  estate  and  effects,  real  and 
personal,  and  of  what  nature  or  kind  soever, 
and  whether  situate  in  Great  Britain,  the 
kingdom  of  Portugal,  or  elsewhere,  unto 
M.  Clark,  Thomas  Philpotts,  R.  Wood- 
house,  and  M.  Leach,  their  heirs,  executors, 
&c.,  upon  trust,  as  soon  as  convenie^itly 
might  be  after  his  decease,  (subject  to  the 
discretionary  power  thereinafter  given  to  his 
executors  as  to  his  partnership  property,)  to 
sell  and  convert  into  money,  or  otherwise 
collect,  get  in,  and  receive  his  said  real 
estate  (if  any),  and  all  such  part  of  his  per- 
sonal estate  as  should  not  consist  of  money, 
or  money  in  the  English  ftinds,  and  to  stand 
possessed  of  the  monies  to  arise  by  such 
sale,  conversion,  or  collection,  as  aforesaid, 
and  also  of  so  much  and  such  part  of  his 
personal  estate  as  should  consist  of  money, 
or  money  in  the  English  funds,  at  the  time 
of  his  decease,  after  satisfying  the  several 
directions  thereinbefore  contained,  upon  trust 
to  lay  out  and  invest  all  such  parts  of  his 
residuary  estate  as  should  not  consist  of 
money  in  the  English  fimds,  or  real  securi- 
ties in  Great  Britain,  bearing  interest,  in 
such  government  or  real  securities,  in  the 
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names  of  the  said  four  tnuleeSy  or  the  sur- 
vivoTB,  &c.,  and  to  stand  possessed  of  the 
same,  upon  trust  to  permit  his  wife,  the 
plaintiff,  to  receive  the  interest,  &c.,  for  her 
life,  for  her  separate  use ;  remainder,  in  case 
there  should  be  any  issue  of  the  marriage, 
upon  the  trusts  declared  in  his  marriage 
settlement  concerning  the  sum  of  5,000/. 
settled  by  him ;  and  in  case  of  failure  of 
such  issue,  upon  the  trusts  by  his  said  will 
declared  concerning  the  same.  And  the 
testator,  after  reciting  the  articles  of  partner- 
ship between  himself  and  Fladgate,  declared 
that  his  executors  should  and  might  have 
full  power  and  discretion,  and  he  ftilly  au« 
thorized  them  accordingly  to  allow  and  afford 
unto  Fladgate  any  further  extension  of  time 
for  the  payment  of  any  proportion  of  the 
capitid  out  of  his  said  business,  beyond  the 
period  fixed  by  their  terms  of  partnership, 
not  exceeding  in  the  whole  the  period  of 
five  years  fix)m  his  decease;  for  which 
extension  his  executors  should  not  incur 
any  personal  responsibility  whatever,  but 
the  same  should  be  given  ^in  such  manner, 
and  upon  such  security  as  they  should 
think  reasonable  and  proper,  unless  they 
should  see  any  good  reason  to  refuse  such 
extension.  And  the  testator  appointed  his 
four  trustees  his  executors.  Nearly  the 
whole  of  the  testator's  property  was,  at  his 
death,  invested  in  the  partnership  stock  in 
Portugal;  when  on  a  valuation  taken  in 
July  1837,  the  testator's  share  in  the  said 
business  was  found  to  amount  to  46,865/. 
sterUng.  In  May  1839,  the  testator's  widow 
filed  her  bill,  to  have  the  trusts  of  the  will 
carried  into  execution,  claiming,  as  tenant 
for  life  of  the  whole  of  the  residuary  estate 
of  the  testator,  to  be  entitled  to  all  monies- 
received  by  the  executors,  whether  arising 
from  the  profits  of  business,  or  from  interest 
of  capital  invested  in  foreign  or  government 
or  real  securities  since  the  testator's  death. 
Mr,  Temple  and  Mr.  Harrison^  for  the 
plaintiff. — The  funds,  while  in  the  hands  of 
Fladgate,  were  in  a  proper  state  of  invest- 
ment, the  testator  having  given  his  executors  - 
a  power  to  continue  them  in  Portugal  for 
five  years.  The  widow  is  consequently  en- 
titled to  all  the  income  derived  therefrom, 
which  has  come  to  the  hands  of  the  execu- 
tors. 

Douglas  v.  CongrevCy  1  Keen,  410;  s.  c. 
6  Law  J.  Rep.  (n.s.)  Chanc.  51. 


Hewitt  V.  Morris,  Turn.  &  Russ.  241 ; 
s.  c.  2  Law  J.  Rep.  Chanc.  87. 
In  Angerstein  v.  Martin  (1),  the  tenant 
for  life  was  entitled,  from  ^e  death  of  the 
testator,  to  the  proceeds  of  money  in- 
vested in  the  Russian  funds — Holland  v. 
Hughes  {2). 

^Mr.  Sutton  SJiarpe,  for  the  parties  entitled 
in  remainder. — ^By  the  will,  no  interesj;  is 
given  to  the  tenant  for  life,  till  the  conver- 
sion into  the  English  funds ;  and  with  good 
reason,  for  the  widow  was  otherwise  well 
provided  for.  But  if  the  Court  is  adverse  on 
that  point,  the  widow  will  only  be  entitled 
to^  interest  on  the  funds,  as  if  they  had 
been  properly  invested — Dimes  v.  Scott  (S). 
In  Angerstein  v.  Martin,  Lord  Eldon  does 
not  notice  the  fact  of  the  property  being  in 
the  Russian  frinds;  and  that  case  is  incon- 
sistent with  Hewitt  v.  Morris. 

Mr.  Lowndes  and  Mr.  Beales,  for  the 
trustees,  who  were  also  contingently  inter- 
ested, contended,  that  the  widow  was  not 
entitled  to  the  profits  actually  made,  but 
only  to  an  income  after  the  first  year,  calcu- 
lated upon  what  the  property  would  have 
produced,  if  realized  and  properly  invested. 

Sitwell  V.  Bernard,  6  Ves.  520. 

Feams  v.  Young,  9  Ibid.  549. 
Mr.  Temple,  in  reply. — It  would  be  an 
extreme  thing  to  say  that  the  widow  is  to 
have  no  income  at  aU,  and  that  all  the  in- 
terest is  to  go  to  the  secondary  objects  of 
the  testator's  bounty,  i.  e.  the  tenants  in 
remainder.  At  all  events,  the  widow  is 
entitled  to  the  actual  profits  from  the  end 
of  one  year  after  the  testator's  death — 
Vickersv.  Scott  {4). 

Nov.  3. — ^WiGKAM,  V.C. — ^In  some  cases 
it  is  impossible  for  executors  to  get  in  the 
property  in  a  reasonable  time;  in  other 
cases  it  might  be  attended  with  a  ruinous 
loss  to  the  estate ;  in  others,  again,  the 
different  degrees  of  diligence  in  executors 
might  materially  affect  the  interest  of  a 
legatee  for  life,  as  in  the  case  of  Sitwell 
V.  Bernard,  and  might  affect  also  the  in- 
terests of  those  in  remainder.     To  obviate 


(1)  Turn.  &  Ru86.  232;   s.  c.  2  Law  J.  Rep. 
Cfaaoo.  88. 

(2)  16  Ves.  111. 
(8)  4  Russ.  195. 

(4)  3  Myl.  &  K.  500 ;  8. 0. 8  Law  J.  Rep.  (n.s.) 
Chanc.  226. 
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these  and  other  inconvenieiices,  the  Court 
has  been  in  the  habit  of  considering  the 
property  as  converted  at  the  end  of  one 
year,  and  giving  to  the  tenant  for  life  the 
income  he  would  have  had,  if  the  property 
had  been  invested.  That  rule  must  be  ap- 
plied here,  unless  the  language  of  the  will 
is  incompatible  with  the  general  rule.  But 
I  do  not  think  it  is  countervailed  by  the 
direction  to  invest  a  particular  ^portion  of 
the  estate.  In  SitweU  v.  Bernard  it  was 
held,  that  the  tenant  for  life  was  entitled, 
at  least  at  the  end  of  one  year,  to  an  income 
computed  upon  the  supposition  that  the 
property  had  been  wholly  converted.  Ex- 
cluding, for  the  present,  the  question,  whe- 
ther the  tenant  for  life  is  entitled  to  the 
income  of  the  property  in  Portugal  for  the 
first  year,  I  will  next  consider  the  widow's 
claim  to  have  the  actual  income  of  that  pro- 
perty after  the  expiration  of  the  first  year. 
This  claim  is  untenable. 

The  argument  in  support  of  it  was,  that 
the  testator  having  directed  the  property  to 
rem^n  in  Portugal  for  a  limited  time,  that 
property  must  be  considered  as  in  a  proper 
state  of  investment  while  in  Portugal ;  and 
that  if  the  investment  was  proper,  the  tenant 
for  life  is  entitled  to  the  income.  But  this 
reasoning  cannot  be  supported.  I  cannot 
treat  this  direction  as  of  the  essence  of  the 
will,  and  treat  as  directory  merely  that  part 
of  the  will  which  excludes  the  plaintiff  from 
taking  the  benefit  till  investment;  it  is  only 
by  considering  the  investment  as  secondary, 
that  the  tenant  for  life  can  get  at  the  income 
before  the  actual  investment.  I  am  of 
opinion,  therefore,  that,  for  the  purpose  of 
determining  the  amount  of  the  income  of  the 
widow,  the  property  in  Portugal  must  be 
considered  as  converted  and  placed  in  a 
proper  state  of  investment.  I  am  only 
speaking  of  the  mere  income,  and  not  that 
she  can  necessarily  demand  payment  to  that 
amount  till  it  is  got  in ;  for  it  may  be  even- 
tually lost.  The  remaining  question  is  one 
of  great  difficulty ;  viz.  what  is  the  right  of 
a  tenant  for  life  of  a  residue,  directed  to  be 
invested  in  a  particular  manner.  There  are 
four  propositions,  and  high  authorities  in  sup- 
port of  each.  According  to  Sir  J.  Leach,  in 
Stott  V.  Hollingworih{b\  and  Sir  T.  Plumer, 
in  Taylor  v.  Hibbert  (6),  the  tenant  $fff  life 

(5)  S  Mad.  161. 

(6)  1  Jac.  6c  Walk.  308. 


of  a  residue  is  not  entided  to  the  income  till 
the  expiration  of  a  year ;  and  it  is  extremely 
difficult  to  interpret  the  language  of  Lord 
Eldon  in  SitweU  v.  Bernard^  so  as  not  to 
support  the  same  opinion.  According  to  the 
opinion  of  Sir  A.  Hart,  in  La  Terriere  •v. 
Bulmer  (7),  the  tenant  for  life  is  entitled  to 
the  income,  for  the  first  year,  of  such  parts 
of  the  testator's  estate  as  were  invested  upon 
proper  securities,  at  the  time  of  the  testator's 
death,  and  of  such  parts  as  should  be  pro- 
perly invested  during  ^uch  year,  but  not  to 
the  income  of  the  other  parts.  In  Anger- 
stein  V.  Martin^  Lord  Eldon  gave  the  tenant 
for  life  of  a  residue,  directed  to  be  invest- 
ed, the  income  of  such  parts  as  were  upon 
securities  bearing  interest,  from  the  death 
of  the  testator.  Part  of  the  property  was 
in  Russian  funds,  which  was  clearly  not  a 
proper  investment ;  yet  Lord  Eldon  made 
no  distinction  as  to  that.  In  Douglas  v. 
Congreve{%\  the  Master  of  the  Rolls  gave 
the  tenant  for  life  the  income  during  the 
first  year,  without  reference  to  investment. 
In  the  absence  of  authority,  I  should  have 
thought  that  the  distinction  in  La  Terriere 
V.  Bulmer  was  right ;  and  that  Angerstein  v. 
Martin  did  not  intend  to  impeach  the  law. 
Every  word  of  Lord  Eldon  applies  to  a  fimd 
in  a  proper  state  of  investment.  The  tes- 
tator gave  the  produce  of  the  land  from  the 
moment  of  the  purchase,  and  gave  the  in- 
come till  the  land  was  purchased.  How  can 
his  argument  apply  to  the  income  of  pro- 
perty not  invested  in  the  interval  between 
the  death  and  the  time  of  the  purchase. 
When  the  Court,  in  common  equity,  treats 
the  property  as  converted,  it  gives  the  tenant 
for  life  that  income  only  which  the  testator 
intended.  If  the  tenant  for  life  is  to  take 
the  actual  income,  she  will  get  more  than 
the  testator  intended.  I  cannot  think  that 
Lord  Eldon's  attention  was  called  to  the 
Russian  funds,  for  not  one  word  of  the  case 
was  directed  to  these  funds.  In  Dimes  v. 
Scottj  Lord  Lyndhurst  held,  that  a  tenant 
for  life  of  a  residue  was  only  entitled  to  the 
dividends  of  so  much  stock  as  would  have 
been  produced  by  the  conversion,  at  the 
end  of  a  year  from  the  testator's  death. 
Lord  Langdale,  by  following  Lord  Eldon, 
has  left  the  law  in  a  state  of  uncertainty,  and 

(7)  2  Sim.  18. 

(8)  1  Keen,  410;  8.  c.  6  Law  J.  Rep.  (n.s.) 
Chanc.  61. 


Digitized  by 


Google 


HILARY  TERM,  1842. 


193 


there  are  now  four  classes  of  decisions,  giving 
four  different  rights.  J  am  therefore  placed 
in  this  embarrassing  situation,  that  I  can 
make  no  decision  without  overruling  one  or 
more  of  these  cases.  If  I  were  to  express 
my  own  unfettered  opinion,  I  should  say, 
that  the  decision  in  La  Terriere  v.  Buhner 
was  right,  and  that  Dimes  v.  SeoU  was  to 
be  regretted.  To  give  to  the  tenant  for  life 
the  income  for  the  first  year,  of  ^nds  pro- 
perly invested,  is  according  to  the  testator's 
expressed  intention.  To  give  the  tenant  for 
life,  as  in  Dtmglas  v.  Congreve  and  Anger- 
stein  v.  Martin^  the  actual  income  without 
reference  to  investment,  is  to  give  bim  what 
the  testator  never  intended  to  give  him.  To 
postpone  it  for  a  year  is  merely  assimilating 
the  case  of  a  residuary  legatee  to  another 
legatee.  To  give  the  tenant  for  life  the 
income  for  the  first  year,  calculated  upon  a 
supposed  investment,  is  to  make  a  distinc- 
tion between  a  residuary  legatee  and  another 
legatee — Dimes  v.  ScoU^  so  £ur  as  that  is 
concerned,  is  a  case  of  the  first  impression. 
Lord  Langdale*s  judgment  oveitules  it.  In 
this  conflict  of  authorities,  I  feel  bound  to 
follow  the  decision  of  the  Lord  Chancellor 
in  Dimes  v.  Scoit^  though  that  case  intro- 
duced a  distinction  where  there  was  no  sub- 
stantial difference.  I  cannot  conclude  my 
observations  without  expressing  a  hope  that 
the  amount  of  the  property  in  question  may 
be  such  as  to  make  it  worth  the  while  to 
carry  it  to  a  higher  tribunal. 


WILKINSON  V,  PAGE. 


WlORAM,  V.C. 

1841. 

Dec.  23,  24. 

1842. 

Jan.  12. 

Arbitration — Award — Order  of  Court. 

A  motion  to  make  an  award  an  order  of 
cowrt  must  he  made  upon  notice;  and  the 
forty  intending  to  impeach  the  award  must 
then  give  notice  of  a  cross  motion  for  that 
purpose.  The  award,  when  once  made  an 
order  of  courts  is  conclusive. 

The  bill  was  filed  by  the  plaintiff  for  a 
dissolution  of  partnership ;  and  by  consent 
an  order  of  reference  to  arbitration  was  made 
in  the  cause,  and  liberty  was  reserved  to 
either  party  to  apply  to  make  the  award  an 
Nbw  SERift^X!.— Chanc. 


order  of  court.  The  arbitrator  awarded  a 
certain  sum  of  money  to  be  paid  by  the 
plaintiff  on  or  before  the  1st  of  January  1848. 

The  defendant  then  gave  notice  of  motion, 
that  the  award  might  be  made  an  order  of 
court,  and  that  the  defendant  might  be 
ordered  to  pay  the  money  by  the  day  named 
in  the  award.  It  was  stated,  that  the  secre- 
tary at  the  Rolls  had  refused  to  give  out 
the  order  as  of  course,  and  it  appeared  that 
an  afiidavit  was  required  at  the  office,  or  a 
consent  brief. 

Mr.  Wood  and  Mr.  WiUcock,  for  the  mo- 
tion.— The  proper  course  is  to  give  notice 
of  the  motion,  which  must  be  supported  by 
an  affidavit.  If  the  other  side  object  to  the 
award,  they  may  then  impeach  it  by  a  cross 
motion.  Two  cases  have  occurred  at  the 
Rolls  in  the  course  of  last  year,  in  both  of 
which  the  motion  was  made  upon  notice. 
Cunningham  v.  Cunningham,  and 
Jones  V.  Baynton,  (not  reported.) 

If  they  allow  the  award  to  be  made  a  rule 
of  court,  they  cannot  afterwards  come  by 
a  cross-motion  to  set  it  aside,  or  take  excep- 
tions to  it. 

Price  V.  Williams,  3  Bro.  C.C.  163. 
Knox  V.  Symmonds,  1  Ves.  jun.  369. 

If  an  affidavit  is  necessary,  the  order 
cannot  be  of  course.  We  are  entitled,  at 
all  events,  to  an  order  for  payment  without 
making  the  award  a  rule  of  court — Ormonde 
V.  KynnersleyiX). 

[WioRAM,  V.C. —  Was  the  application 
there  before  the  day  of  payment  ?] 

The  order  made  was  for  the  payment  of 
the  money  according  to  the  award. 

Mr.  Sutton  Sharpe  and  Mr.  Anderdon, 
contr^. — ^The  books  of  practice  do  not  dis- 
tinguish between  an  order  made  under  the 
audiority  of  the  Court,  and  an  award  made 
by  the  submission  of  ihe  parties  to  arbitra- 
tion ;  in  which  case  the  jurisdiction  attaches 
by  tlie  statute.  It  is  quite  clear,  that  if 
parties  out  of  court  agree  to  refer  the  matters 
to  arbitration,  before  the  Court  cau^  have 
jurisdiction  over  the  award,  it  must  be  made 
a  rule  of  court ;  and  that  has  always  been 
considered  a  motion  of  course.  The  defen- 
dant cannot  ask  both  things ;  he  must  either 
ask  that  it  may  be  made  a  rule  of  court,  or, 
in  substitution  of  that,  for  an  order  for  pay- 
ment of  the  money,  pursuant  to  the  awani. 

(1)  2  Sim.  &  Sta.  15;  s.c.2  Law  J.  Rep.  ChaBc. 
178. 
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But  in  Salman  v.  Osborne  (2),  the  Court 
would  not  allow  the  money  awarded  to  be 
paid  out  of  court,  before  the  award  was 
made  a  rule  of  court.  The  award  must  be 
made  a  rule  of  court  for  the  purpose  of 
having  a  constat  upon  the  record,  and  after 
that,  when  the  plaintiff  comes  to  enforce  it, 
the  opposite  party  may  impeach  it  by  a 
cross-motion — Smith  v.  Symes(3)  ;  but  the 
Court  will  not  allow  a  party  to  come  for  an 
order  in  the  first  instance,  on  which  to 
ground  a  contempt,  before  it  is  known  that 
the  award  will  be  disobeyed.  But  it  is  not  at 
all  necessary  that  it  should  be  made  a  rule 
of  court  in  order  to  give  the  Court  authority 
over  it — Haggett  v.  Welsh  (4). 

Mr,  Woodf  in  reply. — Smith  v.  Symes 
does  not  apply,  as  that  was  a  case  under  the 
statute.  In  this  case,  the  usual  order  of 
reference  gives  the  party  liberty  to  apply  to 
make  the  award  a  rule  of  court — Seton  on 
Decrees,  378,  (n.  5.)  The  award  cannot  be 
made  a  rule  of  court  without  some  constat ; 
and,  therefore,  the  affidavit  is  necessary  to 
verify  the  award  as  an  exhibit.  The  words 
of  the  notice  of  motion,  "  That  the  party 
may  be  ordered  to  pay,"  &c.,  are  mere  sur- 
plusage, the  making  the  award  a  rule  of 
court  having  the  same  effect.  According  to 
Knox  V.  Sgmmonds,  the  other  side  ought,  at 
this  stage,  to  have  given  notice  of  a  cross- 
motion. 

WiGRAM,  V.C— If  the  Court  makes  an 
order,  that  the  award  be  one  of  its  own 
oitiers,  then  that  would  seem  to  confirm  the 
award,  and  the  party  could  not  impeach  it 
afterwards,  without  discharging  the  order 
making  it  an  order  of  court  But  there  seems 
great  confusion  at  present  as  to  what  is  the 
right  stage  for  making  the  cross-motion.  If 
I  shoidd  be  of  opinion,  that  the  motion  is 
regular,  the  defendant  will  be  entitled  to  his 
order  as  of  to-day,  and  wiJl  be  in  a  condition 
to  enforce  it  on  the  first  day  of  next  term. 
It  is  right,  however,  that  I  should  give  the 
other  party  an  opportunity  of  making  a 
cross-motion  on  the  first  day  of  next  term ; 
but  upon  the  terms  of  putting  the  plaintiff 
right  in  point  of  time,  and  submitting  to  such 
time  of  payment  as  I  shall  appoint. 

(2)  3  My].  &  K.  429;  8.C.  3  Law  J.  Rep.  (n.s.) 
Chano.  237. 

(3)  5  Mad.  74. 

(4)  1  Sim.  &  Stu.  134. 


Jan.  12. — ^WiGEAM,  V.C.  held,  that  the 
defendant's  motion  was  regular  in  point  of 
practice ;  but,  for  the  reasons  above  stated, 
gave  the  plaintiff  leave  to  give  notice  of  a 
cross-motion  to  impeach  the  award. 


} 


APPLEBY  V.  DUKE. 


WiGBAM,  V.C. 

Jan.  26,  31. 

Practice.  —  Costs — Provisional  Assignee 
— Foreclosure, 

A  provisional  assignee,  who  is  made  a  de- 
fendant to  a  foreclosure  suit,  is  not  entitled 
to  have  his  costs  from  the  plaintiff,  even 
though  he  disclaims  by  his  answer,  and  has 
no  assets  of  the  insolvent's  estate  in  his  hands. 

This  was  a  foreclosure  suit.  One  of  the 
parties  interested  in  the  equity  of  redemp- 
tion, had  taken  the  benefit  of  tiie  Insolvent 
Debtors  Act,  and  the  provisional  assignee, 
who  was  made  a  defendant,  put  in  his  an- 
swer, stating  that  he  did  not  claim  any  right 
or  interest  in  the  matters  in  question,  save 
such,  if  any,  as  might  be  vested  in  him,  as 
such  assignee,  in  trust  for  the  creditors  of 
the  insolvent.  The  sole  question  was,  as 
to  the  costs  of  the  provisional  assignee. 

Mr,  Chandless,  for  the  mortgagee. — ^The 
provisional  assignee  cannot,  in  any  event, 
call  upon  a  mortgagee,  with  an  insufficient 
security,  to  pay  him  his  costs.  But  not 
having  disclaimed,  he  is  not  entitied  to  his 
costs— C/ar*  V.  Wilmot{l). 

Mr,  Reynolds,  for  the  provisional  assig- 
nee.— The  provisional  assignee,  in  point  of 
duty,  ought  not  to  disclaim  upon  the  record ; 
for  by  that  proceeding,  he  might  bar  the 
rights  of  the  creditors,  without  sufficient 
evidence  as  to  the  state  of  the  property.  As 
a  public  officer,  he  ought  to  have  his  costs ; 
for  he  has  stated  in  his  answer,  that  he  has 
no  assets  of  the  estate  in  his  hands,  and 
consequenUy  the  costs,  if  not  paid  by  the 
plaintiff,  will  fall  upon  him  personally. 
Woodward  v.  Haddon,  4  Sim.  606 ;  s.  c. 

1  Law  J.  Rep.  (n.s.)  Chanc.  106. 
Boswell  V.  Tucker,  1  Beav.  493. 
Peake  v.  Gibbon,  2  Russ.  &  Myl.  354 ; 
8.  c.  9  Law  J.  Rep.  Chanc.  168. 

Mr,  Smythe,  for  the  other  defendants. 

Mr,  Chandiess,  in  reply. 

(1)  Ant$,  p.  16. 
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WiGRAM,  V.C. — I  have  a  strong  impres- 
sion, that  Lord  Cottenham  recently  decided 
that  the  provisional  assignee  was  not  en- 
titled to  his  costs  in  such  a  case,  saying, 
however,  that  it  was  a  fit  case  for  the  inter- 
ference of  the  legislature.  I  will  not  decide 
the  question  without  examining  that  case. 

Jan.  31.— WiGRAM,  V.C. — This  is  a  hill 
filed  hy  a  mortgagee  to  foreclose,  against  a 
mortgagor  who  1ms  hecome  insolvent  and 
whose  interest  in  the  equity  of  redemption 
is  vested  in  his  assignee.  The  decree  of 
foreclosure  must  he  made  ;  and  the  only 
question  is,  whether  the  provisional  assignee 
is  to  have  his  costs  paid  him  by  the  mort- 
gagee, who  is  to  add  them  to  his  debt.  The 
provisional  assignee  has  not  disclaimed,  but 
has  filed  an  answer,  which  made  it  indispens- 
ably necessary  for  the  plaintiff  to  bring  the 
suit  to  a  hearing  against  him.  It  has  been 
argued  for  the  provisional  assignee,  that 
regard  being  had  to  his  duty  as  a  public 
officer,  he  ought  not  to  disclaim,  till  he  has 
ascertained  whether  the  estate  is  worth  re- 
deeming or  not — a  proposition  which  I  am 
not  called  upon  to  consider ;  having  only 
to  decide  whether,  if  a  provisional  assignee 
incurs  costs  by  doing  so,  he  is  entitled  to 
ca]l  upon  the  mortgagee  to  pay  him.  The 
mortgagee  objects  to  pay  him  his  costs,  even 
upon  the  terms  of  adding  them  to  his  debt; 
suggesting  that  he  has  advanced  as  much 
money  as  the  security  is  worth,  and  that  the 
Court  ought  not  to  compel  him  to  increase 
his  advances.  Whether  the  security  is  not 
more  than  sufficient,  I  do  not  know ;  it  is 
enough  for  me  to  know,  that  the  suggestion 
may  be  true,  in  order  to  decide  the  question 
of  costs,  wi^  due  regard  to  principle  and 
authority.  Upon  principle,  there  is  no 
doubt.  In  equity^  the  estate  belonged  to 
the  mortgagor  (if  solvent)  upon  the  terms  of 
paying  the  mortgagee  his  principal,  interest, 
and  costs.  It  is  clear,  that  the  mortgagor,  if 
solvent,  could  not  call  upon  the  mortgagee 
to  pay  him  his  costs ;  nor  could  an  assignee 
ibr  value ;  nor  an  assignee  in  bankruptcy, 
though  there  the  proceedings  are  in  invitum. 
Upon  what  pleaUien  can  the  mortgagor,  by 
claiming  the  benefit  of  the  Insolvent  Debtors 
Act,  vary  the  ordinary  rights  of  the  mort- 
gagee, by  requiring  him  to  make  further 
advances  in  the  shape  of  costs  ?  But  au- 
thorities were  referred  to,  by  which,  if  they 


stood  alone,  I  should  feel  bound — Peake  v. 
Gibbon,  Woodward  v.  fladdon,  BosweU  v. 
Tucker,  But  those  cases  do  not  stand 
alone,  and  cannot  be  supported  upon  prin- 
ciple. In  Hunter  v.  Pugh  (2),  a  late  case 
before  Lord  Cottenham,  I  successfully  re- 
sisted the  claim  of  the  provisional  assignee, — 
a  claim  rested  by  his  counsel  upon  the  same 
grounds  and  the  same  authorities.  Mr. 
Reynolds  there  asked,  that  the  costs  of  the 
provisional  assignee  should  be  provided  for. 
Lord  Cottenham  said,  diat  if  there  was  an 
established  rule,  he  would  not  alter  it,  but 
he  must  inquire  into  the  practice.  The 
case  stood  over  for  three  months,  and  on 
the  7th  of  March  following,  the  Lord  Chan- 
cellor decided,  that  the  provisional  assignee 
should  not  have  his  costs.  The  assignee 
there  filed  a  short  answer,  in  which,  after 
stating  the  proceedings  in  the  insolvency, 
he  submitted  to  the  judgment  of  the  Court, 
•  whether  the  estate  and  effects  of  the  insol- 
vent were  not  transferred  to  him  as  such 
assignee,  in  trust  for  the  creditors  of  the 
insolvent  debtor,  whose  rights  and  interests 
he  submitted  to  the  care  and  protection  of 
the  Court — "nevertheless,  the  defendant 
does  not  claim  any  interest  in  the  matters 
in  question,  other  than  such  estate  as  is 
vested  in  him  as  such  assignee,  in  trust,  as 
aforesaid;"  and  in  a  subsequent  passage  he 
says,  "  he  is  a  stranger  to  the  other  matters, 
and  submits  to  act  as  the  Court  shall  direct.** 
There  was  a  public  ofiicer,  upon  whom  the 
law  had  cast  a  duty,  and  who  merely  ap- 
peared and  submitted ;  and  that  was  a  case 
upon  the  construction  of  a  will,  upon  which 
there  might  be  some  ground  to  say  costs 
ought  to  be  given ;  but  in  the  case  of  a  mort- 
gagee, it  is  a  much  stronger  proposition  to 
say,  he  shall  make  an  additional  advance 
upon  his  security.  At  the  time  Hunter 
V.  Pugh  was  decided,  I  understood  Lord 
Cottenham  to  express  a  decided  disappro- 
bation of  the  principle  of  the  cases  cited  at 
the  bar.  I  may  observe,  that  no  Judge 
(unless  Sir  J.  Leach  is  an  exception)  before 
whom  the  point  was  argued,  appears  to  have 
been  satisfied  with  the  principle  of  those 
cases ;  and  Sir  J.  Leach  himself  was  not 
always  uniform  in  his  decisions,  as  appears 
by  the  case  of  Collins  v.  Shirley  (3),  as  cor- 

(2)  Not  raported. 

(3)  1  Rusa.  &  Myl.  638. 
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rected  in  Thompson  v.  Kendall  (A),  The 
ground  of  the  decision  in  Hunter  v.  Pugh 
is,  that  the  assignee  and  the  insolvent  stand 
in  the  same  position,  and  neither  one  nor 
the  other  have  any  right  to  impair  the  secu- 
rity of,  or  increase  the  charge  on  the  mort- 
gagee. I  observed  that  the  provisional 
assignee  had  not  disclaimed.  I  do  not  mean 
by  that  expression  to  intimate  that,  if  he 
had,  it  would  have  made  any  difference; 
my  judgment  proceeds  upon  the  general 
principle,  that  ^e  mortgagee  has  a  right  to 
retain  his  security  unimpaired  till  he  is  paid 
his  principal,  interest,  and  costs.  My  deci- 
sion may,  therefore,  be  appealed  from,  if 
erroneous,  though  it  involves  only  a  question 
of  costs  ;  but  I  am  not  to  be  understood  as 
recommending  an  appeal,  or  as  doubting 
the  correctness  of  the  conclusion  that  I  have 
come  to.  When  Hunter  v.  Pugh  was  de- 
cided. Lord  Cottenham  said,  that  he  thought 
that  the  Judges  had  each  followed  the  de- 
cisions of  the  others,  though  all  disapproved 
of  them  ;  but,  that  he  not  being  bound  by 
those  decisions,  would  decide  the  case  upon 
principle,  and  not  give  the  provisional  assig- 
nee his  costs. 


CASH  V.  B£LCU£R. 


WlGRAMj 

Jan.  31 
Feb, 

Practice, — Bankrupt — Official  Assignee 
— Costs — Foreclosure — Disclaimer. 

The  official  assignee  of  a  bankrupt  mort~ 
gagor,  who  is  properly  made  a  party  to  a 
foreclosure  suit  and  disclaims^  is  not  entitled 
to  have  his  costs  up  to  the  time  of  his  dis- 
claimer paid  by  the  plaintiff.  And  the  plain- 
tiff not  being  able  to  dismiss  him  upon  the 
coming  in  of  the  disclaimer ^  except  upon  the 
terms  of  paying  his  costs ^  he  is  not  entitled^ 
as  against  the  plaintiffs  to  have  his  costs  of 
being  brought  to'  a  hearing. 

This  was  a  foreclosure  suit  by  the  first 
mortgagee,  against  the  second  mortgagee 
and  ^e  official  and  creditors*  assignees  of  the 
mortgagor,  who  had  become  bankrupt 

The  answer  of  the  assignees  was  as  fol- 
lows :  **  These  defendants  say,  that  between 
the  appointment  of  the  defendants  as  assig- 

(4)  9  Sim.  399 ;  8.  c.  9  Law  J.  Rep.  (h.s.)  Chanc 
318. 


nees,  and  the  filing  of  the  bill,  these  defen- 
dants were  not  able  to  obtain  sufficient 
information  with  respect  to  the  value  of  the 
equity  of  redemption ;  but  that  if  the  plain- 
tiff had  granted  a  short  delay,  the  defendants 
would  have  discovered  that  the  premises 
were  mortgaged  for  more  than  their  value, 
and  defendants  would  have  released  the 
equity  of  redemption  therein  to  the  plaindfi^, 
if  they  had  been  applied  to  for  that  purpose ; 
but  no  application  was  ever  made  to  defen^ 
dants;  and  defendants  do  not  now  daim 
any  right  to  the  said  mortgaged  premises  or 
any  part  thereof;  and  that  defendants  have 
no  estate  of  the  bankrupt  to  pay  the  costs 
of  this  suit." 

Mr.  F.  Bayleyy  for  the  assignees,  relied 
on  the  case  of  Thompson  v.  KendaU{\\  as 
similar  in  its  circumstances  to  the  present 


Collins  V.  Shirley,  1  Russ.  &  Myl.  638. 

Woodward  v.  Haddon,  4  Sim.  606;  s.  c. 

1  Law  J.  Rep.  (n.s.)  Chanc.  106. 

Mr.  Wood,  for  the  second  mortgagee, 
cited — 

Barry  v.  Wray,  Beames  on  Costs,  App. 

392. 
Boswell  V.  Tucker,  1  Beav.  493. 

Mr,  Steere,  for  the  plaintiff. — The  assig- 
nees were  necessary  parties  to  the  suit,  and 
the  first  mortgagee  could  not  have  had  a 
title  without  them.  Their  disclaimer  does 
not  entitle  them  to  have  their  costs  from  the 
plaintiff— J^wa^er  v.  Turner  (2).  The 
plaintiff  could  not  have  dismissed  the  assig- 
nees upon  the  coming  in  of  their  answer, 
without  paying  their  costs. 

Feb.  8. — ^WioRAM,  V.C. — In  this  case, 
the  only  question  was,  who  ought  to  pay 
the  costs  of  the  bankrupt's  assignees.  In 
Appleby  v.  Duke,  (vide  ante,  p.  194,)  I  had 
to  consider  the  case  of  the  provisional  assignee 
of  an  insolvent  mortgagor,  made  defendant 
to  a  foreclosure  suit ;  and  upon  the  authority 
of  Hunter  v.  Pugh  (3),  I  hdd  that  he  was  not 
entitled  to  have  his  costs  firom  the  plaintiff. 
In  Appleby  v.  Duke  and  Hunter  v.  Pugh^ 
the  provisional  assignee  had  not  disclaimed. 
In  the  case  now  before  me,  the  official  aa- 

(1)9  Sim.  897  j  8.  c.  9  Law  J.  Rep.  (n.s.)  Chanc. 
318. 

SAnte,  161. 
Not  reported. 


Digitized  by 


Google 


HILARY  TERM,  1842. 


197 


ngaee  has  disclaimed  in  this  sense — that 
he  says,  "  the  estate  is  mortgaged  for  more 
than  its  value,  and  therefore  he  disclaims 
all  interest,  &c. ;  and  that  he  would  have 
released  the  equity  of  redemption,  if  an 
opportunity  Jiad  been  offered  him."  It  is 
obvious,  tluit  if  the  disclaimer  does  not  shew 
that  the  official  assignee  was  not  a  proper 
party  to  the  suit  at  the  time  of  filing  the 
bill,  the  principle  upon  which  Applehy  v. 
Duke  was  decided,  wiU  apply  to  the  costs 
of  the  official  assignee,  up  to  the  time  of 
putting  in  the  disclaimer.  But  it  was  argued, 
that  he  was  entitled  to  the  costs  of  being 
brought  to  a  hearing  after  he  had  disclaimed. 
I  do  not  deny  that  there  are  cases  in  which 
a  defendant  who  disclaims,  may  be  entitled 
to  claim  his  costs  of  suit  if  brought  to  a 
hearing,  or  who,  having  disclaimed,  appears 
not  to  be  a  necessary  party  to  the  suit.  I 
cannot,  however,  apply  that  principle  to  a 
case  in  which  the  defendant  is  properly  a 
party  to  the  suit,  for  the  plaintiff  must  eidier 
have  dismissed  the  bill  against  the  official 
assignee,  paying  him  his  costs,  upon  the 
disclaimer  being  filed,  or  have  brought  him 
to  a  hearing ;  and  unless  the  case  appears 
to  be  one  on  which  it  was  obligatory  on  the 
plaintiff  to  dismiss  the  official  assignee,  and 
pay  him  his  costs,  I  cannot  hold  that  he  did 
wrong  in  bringing  him  to  a  hearing;  He 
had  no  other  alternative.  I  acted  upon  this 
principle  in  Fewster  v.  Turner^  and  I  see 
no  reason  for  changing  my  opinion.  The 
usual  decree  of  foreclosure  must  be  made. 


} 


STRICKLAND  V.  STRICKLAND. 


v.c. 

Jan.  27. 

Practice, — BiU  of  Revivor — Executor, 

Where  one  of  two  executors  Jms  dUme 
proved  the  will  of  a  testator,  it  is  only  neces- 
sary  to  revive  the  suit  against  the  executor 
who  has  proved. 

Mr,  ShadweU  moved,  on  behalf  of  Sir 
Creorge  Strickland  and  George  Meynell,£sq., 
executors  of  Eustachius  Strickland,  since 
deceased,  one  of  the  defendants  in  this  suit, 
that  the  plaintiff  should  be  ordered,  within 
fourteen  days,  to  revive  the  suit  against  the 
executors  of  the  deceased  E.  Strickland,  or 
in  default  thereof,  that  the  bill  be  dismissed 
as  against  them.     It  had  been  objected. 


that  Mr.  Meynell  not  having  proved  the 
will  of  E.  Strickland,  and  not  having  been 
a  party  to  the  cause,  must  be  considered  as 
a  stranger  to  the  suit,  and  could  not  move 
to  have  the  bUl  revived  as  against  him.  Sir 
G.  Strickland  had  alone  proved  the  will,  but 
that  did  not  preclude  Mr.  Meynell,  who 
was  also  an  executor,  firom  joining  in  this 
motion.  The  same  thing  had  been  done  in 
the  cases  of — 

Burnett  v.  the  Duke  of  WeUinyton,  6 
Sim.  461. 

Adamson  v.  HaU^  Turn,  ft  Russ.  258 ; 
s.  c.  1  Law  J.  Rep.  Chanc.  91. 

Froward  v.  Bingham^  4  Sim.  483. 
Mr,  BetheUj  contra.  —  Everything  has 
been  done  in  this  suit  which  could  be  requir- 
ed. The  plaintiff  obtained  an  order  to 
revive  on  the  7th  of  January  last  against 
Sir  G.  Strickland,  who  is  the  only  executor 
of  the  deceased  defendant,  who  proved  the 
will.  The  probate  is  the  only  evidence  of 
who  are  the  executors  ;  but  if  it  were  pos- 
sible to  say,  that  the  executor  who  did  not 
prove,  ought  to  be  brought  before  the  Court, 
then  it  would  be  necessary  that  the  other 
order,  which  would  be  imperfect,  should  be 
first  discharged;  but  there  is  no  obliga- 
tion to  bring  before  the  Court  an  executor 
who  has  not  proved.  An  application  was 
made  by  the  plaintiff's  solicitor,  to  ascertain 
who  were  the  executors  of  the  deceased  de- 
fendant ;  and  an  answer  was  returned,  stating 
that  Sir  G.  Strickland  had  alone  proved  the 
will. 

Mr,  ShadweU^  in  reply. — ^As  to  Sir  G. 
Strickland  having  alone  proved  the  will,  the 
executorship  arises  froxa  the  will,  not  the 
probate ;  and  nothing  has  taken  place  to 
prevent  Mr.  Meynell  being  still  an  exe- 
cutor; and  if  so,  it  is  necessary  the  bill 
should  be  revived  against  him.  The  order 
of  revivor,  as  to  Sir  G.  Strickland,  cannot 
now  be  got  rid  of,  but  at  any  rate  that  would 
not  bind  Mr.  Meynell.  Where  there  is  a 
question  of  representation,  it  is  necessary  to 
bring  all  the  executors  before  the  Court, 
though,  in  some  cases,  you  can  have  a 
remedy  against  any  one  executor  who  proves 
the  will.  In  this  case,  Mr.  Meynell  has  a 
right  to  have  the  suit  revived,  or  dismissed, 
as  against  him. 

The  Vice  Chancellor. — I  should  be 
unwilling  to  dischai^  the  order,  founded 
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upon  the  well-known  practice,  that  where  a 
person  has  appointed  two  persons  executors, 
it  is  considered  sufficient  to  have  that  one 
who  proved  the  will  before  the  Court.  He 
has  made  himself  liable  as  to  any  act  by 
the  probate.  Here  is  an  affidavit,  stating 
that  the  plaintiff  applied  to  the  defendant's 
solicitor  for  information,  to  know  whether 
the  will  was  proved  so  as  to  file  a  bill  of 
revivor ;  and  then  information  is  sent,  that 
it  had  been  proved  by  Sir  O.  Strickland, 
and  nothing  else  is  mentioned ;  so  it  appears 
information  was  given  which^  I  think,  was 
sufficient,  and  on  which  the  plaintiffs  pro- 
ceeded to  revive  the  suit  as  far  as  Eustachius 
was  concerned,  against  the  sole  proving 
executor.  I  think  the  motion  should  be 
dismissed,  with  costs. 


V.C.      1 

F  b    3        I      STRICKLAND  V.  STRICKLAND. 

Practice. — Costs. 

The  Master  having  made  a  report  in 
favour  of  the  plaintiffs,  exceptions  were  taken 
to  such  report,  which  were  aUowed.  An  appli- 
cation was  made  for  a  reference^  that  the  costs 
of  those  proceedings  and  of  that  application 
might  be  taxed  and  paid  by  the  pkiiniiff  to 
the  defendant.  Reference  ordered  in  the 
terms  of  the  notice  of  motion. 

In  this  cause,  the  answer  being  referred 
for  impertinence,  the  Master  made  a  report 
in  favour  of  the  plaintiff.  Upon  exceptions 
to  the  Master's  *  report,  the  Court  was  of 
opinion,  that  the  Master  was  wrong,  and 
afiowed  the  exceptions. 

Mr.  ShadweU  now  moved,  on  behalf  of 
the  defendant,  that  the  costs  of  the  proceed- 
ings under  the  order  of  reference,  and  of  the 
present  motion,  might  be  taxed  by  the  Master 
and  paid  by  the  plaintiffs  to  the  said  defen- 
dant. 

Mr.  BetheU,  contra. 

The  Vice  Chancellor  (after  having  di- 
rected th^  application  to  stand  over,  in  order 
that  inquiries  might  be  made  by  tbe  regis- 
trar, as  to  the  practice,)  said — The  registrar 
has  supplied  me  with  the  papers  in  the  two 
cases  of  Desanges  v.  Gregory  (1)  and  Everet 

(I)  Not  reported. 


V.  Prythergch  (2).  In  Desanges  v.  Gregory, 
the  words  were  precisely  the  same  as  in  the 
present  case — ^viz.  there  had  been  a  reference, 
and  the  Master  had  reported,  in  favour  of  it ; 
then  there  were  exceptions,  and  the  Court 
determined  against  the  Master,  so  that  an 
application  became  necessary  for  a  reference 
to  tax  the  costs.  The  application  was  made, 
but  in  that  case,  the  costs  of  the  application 
were  not  asked  for,  and  all  the  Court  did 
was  merely  to  comply  with  the  request — 
viz.  to  refer  it  to  the  Master  to  tax  the  costs. 
In  Everet  v.  Prythergch,  the  case  was  the 
same.  The  party  first  succeeded  before  the 
Master,  and  then  failed  on  the  exceptions; 
and  the  application  was  made  on  notice,  that 
it  might  be  referred  to  the  Master  to  tax  the 
plaintiff  the  costs  of  attending  the  reference, 
and  also  the  plaintiff's  costs  of  attending 
the  application ;  and  the  order  that  was  pro- 
nounced was  according  to  the  notice  of 
motion.  The  order  has  not  yet  been  drawn 
up ;  but  that  was  the  order  pronounced.  It 
appears  to  me,  it  is  best  to  have  uniformity 
of  practice,  and  whichever  settles  it  origi- 
nally does  not  much  signify ;  but  I  think, 
properly  speaking,  the  costs  a  party  is  put 
to  in  obtaining  his  right,  ought  to  be  paid  by 
the  party  who  has  done  the  wrong;  and 
inasmuch  as  the  plaintiff  (or  the  party 
whoever  it  is  making  the  application,)  comes 
before  the  Court  in  consequence  of  a  refer- 
ence for  impertinence,  on  which,  though  the 
Master  thought  with  him,  the  Court,  upon 
appeal,  was  against  the  Master,  and  in  that 
sense  it  was  wrong ;  it  rather  appears  to  me 
right  to  give  the  party  who  makes  the  appli- 
cation an  order,  that  ihe  Master  shall  tax  his 
costs  of  the  proceedings  upon  the  matter,  and 
also  the  costs  of  the  application  ;  therefore, 
I  think,  the  order  in  this  case  should  be 
made  in  the  same  way  as  the  order  in  Eve^ 
ret  V.  Prythergch. 


V.C.  1  queen's  COtLEGS  9. 

March  11, 18.  J  button. 

WiU — Legacy — Construction. 

A  te^ator  bequeathed  30,000i.,  to  'the 
provost  and  ^^feUows**  of  Queen's  College, 
Oxford,  to  be  laid  oui  within  three  years,  in 

(3)  AnU,  pp.  6  aod  54. 
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books  far  the  use  of  the  eoUege;  ike  executor 
reused  to  transfer,  except  under  ike  direc^ 
turn  of  the  Court,  on  account  of  the  testator 
having  misnamed  the  college,  which,  in  the 
charter,  was  styled  provost  and  *'  scholars^'* 
Upon  biU  JUed  by  the  provost  and  scholars, 
it  was  held,  that  the  plaintiffs  were  entitled 
to  a  tranrfer  inmediatelg-'-^ind  to  their  taxed 
easts. — Held,  also,  that  the  time  within  which 
the  books  were  to  be  purchased  was  not  im- 
perative. 

In  this  case,  Robert  Mason,  D.D.,  a 
member  of  Queen's  College,  in  the  Univer- 
sity of  Oxford,  by  his  will,  dated  the  25th 
of  September  1833,  gave,  devised,  and  be- 
queathed to  the  provost  and  feUows  of 
Queen's  CoUege,  in  the  University  of  Ox- 
ford, the  sum  of  30,0001.  3/.  per  cent,  con- 
solidated bank  annuities  to  be  by  them 
expended  within  the  space  of  three  years 
next  ensuing  the  date  of  his  decease,  in  and 
for  the  purchase  of  suck  books  for  the  use  of, 
and  to  be  added  to  the  library  of  the  said 
college,  as  they,  the  said  provost  and  fellows 
of  the  said  college  for  the  time  being,  should 
in  their  discretion  think  fit;"  and  after 
other  devises  and  bequests,  the  said  testator 
gave,  devised,  and  bequeathed  all  the  rest, 
residue,  and  remainder  of  his  real  and  per- 
sonal estate  unto  John  Sutton,  of  Islington, 
stock-broker,  and  nominated  and  appointed 
the  said  John  Sutton  sole  executor  of  his 
win.  The  testator  died  (m  the  7th  of  Jan- 
uary 1841,  without  having  revoked  or 
altered  his  wiU,  which  was  duly  proved,  on 
the  16th  of  January  following,  by  the  said 
John  Sutton.  The  testator's  personal  estate 
was  amply  sufficient  to  answer  the  legacy  to 
die  provost  and  fellows  of  Queen's  Col- 
lege, together  with  all  other  demands  upon 
his  estate.  The  executor  having  possessed 
himself  of  the  testator's  personal  estate,  the 
provost  and  scholars  of  Queen's  College 
applied  for  a  transfer  of  the  legacy,  be- 
queathed to  them  by  the  said  Robert  Mason, 
and  set  forth  the  letters  patent^  dated  the 
22nd  of  October,  in  the  26th  of  Eliz.  in  the 
year  1559,  whereby  the  provost  and  scho" 
lars  of  Queen's  College,  Oxford,  and  their 
successors,  were  constituted  a  body  corporate 
in  perpetual  succession,  in  deed  and  name, 
and  had  power  to  sue  and  were  invested 
with  a  common  seal ;  they  also  represented 
that  the  library  of  the  college  was  held  by 


them  in  a  corporate  capacity,  and  was  a 
collection  of  books  given  by  many  bene&c- 
tors  at  different  times  to  the  college.  The 
executor,  John  Sutton,  having  refused  to 
transfer,  unless  under  the  direction  of  the 
Court,  the  provost  and  scholars  filed  their 
bill  against  him,  which  stated  the  foregoing 
facts,  and  prayed,  that  the  defendant,  upon 
admission  of  assets,  might  transfer  the  sum 
of  30,000/.  into  their  names,  and  if  not  for 
an  accQunt,  and  for  an  account  of  what^was 
due  on  the  legacy  for  principal  and  interest. 
The  defendant  put  in  his  answer,  admitting 
assets  sufficient  for  payment  of  the  legacy, 
but  stating,  that  as  the  application  was  made 
by  the  provost  and  scholars,  and  conse- 
quently in  a  different  title  to  the  bequest, 
which  was  to  the  provost  and  fellows,  he 
was  advised  he  could  not  safely  transfer 
without  the  direction  of  the  Court. 

Mr.  G.  Richards  and  Mr.  W.  R.  WiU 
liams,  for  the  plaintiffs,  cited — 
Fontaine  v.  Tyler,  9  Price,  94. 
Bethune  v.  Kennedy,  1  Myl.  &  Cr.  114. 

Mr.  Walker  and  Mr.  Simpson,  for  the 
defendant,  cited — 

Webster  v.  Hale,  8  Ves.  410. 
Mann  v.  Copland,  2  Madd.  223. 
Roberts  v.  Pocock,  4  Ves.  150. 
Smith  V.  Fitzgerald,  3  Yes.  8c  B.  7. 

The  Vice  Chancellor. — ^This  legacy  is 
clearly  specific,  and  plainly  shews  that  the 
provost  and  fellows  of  Queen's  College 
for  the  time  being,  are  to  exercise  their 
discretion.  There  is  no  difference  between 
this  case  and  that  of  Fontaine  v.  Tyler.  If 
the  last  words  read  came  firsts  he  would 
HI  effect  have  used  the  very  words  in  that 
case.  They  could  not  exercise  their  discre- 
tion without  having  a  fund  to  lay  out ;  they 
are  entitled  to  say,  they  are  to  have  it  from 
the  day  of  the  death.  This  legacy  ought  to 
have  been  treated  as  specific.  I  think  the 
plaintiffs  are  entitled  to  the  money  from  the 
time  of  the  death  of  the  testator. 

Declare,  the  provost  and  fellows  of  Queen's 
College  entitled  to  a  transfer  of  the  sum  of 
26,9602.  3f .  5d. ;  and  to  an  account  for  the 
dividends  from  tJie  time  of  the  decease  of 
the  testator. 

Older,  the  defendant  to  pay  the  plaintiffs' 
taxed  costs. 
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The  Vies  Chancellor  also  held,  the 
direction  to  purchase  hooks  within  the  space 
of  three  years  from  the  time  of  the  decease 
was  not  imperative,  as  to  the  time  within 
which  the  legacy  should  he  laid  out. 


%u£AM.'S-iiSaJi-f. 


} 


BAMFTON  V.  BIRCHALL. 


M.R. 

March  14. 

Pleading — Distinct  Pleas — Pleas  of  No 
Heir  and  Statute  of  Limitations. 

Ay  as  the  assignee  of  B.  under  B*s  insol^ 
veney,  filed  his  biU  against  C,  who  was  in 
possession  of  certain  real  estates,  claiming 
title  thereto  as  the  assignee  of  B,  who  was 
alleged  hy  the  biU  to  be  the  heir-at-law  of 
Dy  who  died  seised  of  the  estates  upwards  of 
twenty  years  previously  to  the  fUng  of  the 
bilL  On  the  application  of  C,  the  Court 
allowed  him  to  file  two  distinct  matters  as 
several  pleas  to  the  bill,  viz,  the  pleas  of  no 
heir  and  of  the  Statute  of  limitations. 

The  Court  will  allow  two  pleas  to  be  filed 
to  a  bill,  wherever  such  permission  appears 
to  be  no  disadvantage  to  the  plaintiff,  and  is 
a  convenience  to  the  defendant. 

The  plaintiff  in  this  case  was  the  assignee 
under  tiie  insolvency  of  Thomas  Standish, 
or  Stanley,  deceased,  who  took  the  benefit 
of  the  Insolvent  Debtors  Act  in  the  year 
1820,  and  was  alleged  hy  the  hill  to  have 
been  the  heir-at-law  of  Sir  Frank  Standish, 
who  died  in  the  year  1812«  The  plaintiff 
claimed  in  right  of  the  heir,  and  by  his  bill 
prayed  a  declaration  that  he  was  entitied  to 
the  estates  of  which  Sir  Frank  Standish 
died  seised ;  and  he  prayed  for  such  relief, 
discovery,  and  accounts  as  he  might  be  en- 
titied to  in  right  of  the  heir,  and  by  virtue  of 
the  title  whid^  he  claimed  in  that  character. 
The  defendants  alleged,  first,  that  Thomas 
Standish,  or  Stanley,  was  not  the  heir  of  Sir 
Frank  Standish ;  and  secondly,  that  even  if 
he  were  such  hehr,  the  plaintiff 'slight  to  relief 
was  barred  by  the  Statute  of  Limitations. 

Mr.  G.  Turner  and  Mr.  Ehnsley  now 
moved,  on  behalf  of  the  defendants,  for 
leave  to  plead  two  distinct  matters  as  several 
pleas  to  the  biU,  viz.  that  the  plaintiff  was 
not  heir,  and  the  Statute  of  Limitations, 
which  was  opposed  by — 

Mr.  Pemberton  and  Mr.  /.  Johnson,  on 
behalf  of  the  plaintiff. 


The  Master  of  the  Rolls  (after  stating 
the  facts  of  the  case)  pronounced  his  judg- 
ment as  follows : — If  the  defendants  were  to 
plead  singly  that  Thomas  Standish,  or  Stan- 
ley, was  not  the  heir  of  Sir  Frank  Standish, 
and  the  plaintiff  should  take  issue  on  the 
plea,  and  succeed,  the  defendants  would  be 
precluded  from  pleading  the  Statute  of 
Limitations ;  and  the  plaintiff  having,  in  the 
case  supposed,  established  his  claim  in  right 
of  the  heir,  would  succeed  in  his  suit,  not- 
withstanding a  good  defence  existed,  to  the 
benefit  of  which  the  defendants  might  be 
legally  entitied.  And  although  I  apprehend 
that  the  defendants  might  plead  the  Statute 
of  Limitations,  and  ful  in  maintaining  it, 
without  precluding  themselves  from  the  de- 
fence of  no  heir,  yet  in  the  case  thus  sup- 
posed it  would  be  necessary  for  them  either 
to  apply  to  the  Court  for  leave  to  plead  "no 
heir,"  after  fiailure  of  the  first  plea,  or  to 
make  a  defence  by  answer,  at  the  risk  of 
being  obliged  to  give  the  discovery  and  set 
out  the  accounts,  to  which  the  plaintiff  has 
no  claim  whatever  otherwise  than  in  right 
of  the  heir,  which  is  in  question. 

I  think  the  question  whether  the  defen- 
dants should  be  allowed  to  plead  several 
pleas,  depends  on  the  nature  of  the  case, 
and  the  convenience  which  may  attend  one 
or  other  course  of  proceeding.  I  have  not 
succeeded  in  finding  any  instance  in  which 
two  several  pleas  of  the  kind  now  proposed 
have  been  permitted ;  but  upon  considera- 
tion, I  find  no  reasonable  objection  to  them. 
Each  of  them  may  be  a  complete  defence  to 
the  bill.  If  Thomas  Standish,  or  Stanley, 
was  not  heir,  the  plaintiff  has  no  titie.  If 
the  titie  in  which  the  plaintiff  sues  accrued 
at  such  a  time,  and  was  so  neglected  that 
the  Statute  of  Limitations  bars  the  remedy, 
the  plaintiff  cannot  recover;  and  in  pleading 
the  Statute  of  Limitations,  it  is  not  necessary 
to  admit  that  the  plaintiff  has,  or  ever  had, 
any  such  titie.  Ajid  it  appearing  to  me  that 
it  would  be  no  disadvantage  to  the  plaintiff, 
and  a  great  convenience  to  the  defendants, 
tiiat  the  defences  should  be  put  in  in  the 
form  of  pleas,  in  order  that  their  validity 
may  be  considered  before  a  discovery  is  en- 
forced, I  think  that  leave  must  be  given. to 
plead  as  desired,  the  defendants  paying  the 
costs  of  the  application. 
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WiGRAM,  V.C.    ^ 
Nov.  6,  10,  1841.  VsALKELDr.  JOHNSTONE* 

Feb.  8,  1842.    J 

Tithes — Endowment  of  Vicarage — Proof 
— Exemption — 2  ^  3  Will.  4.  c.  100 — Con- 
struction— Disclaimer. 

Where  the  old  terrier's  tend  to  negative  the 
viear^s  right  to  all  small  tithes,  the  perception 
by  the  vicar  of  all  the  small  tithes  that  have 
ever  been  rendered  in  the  parish,  will  not  he 
held  evidence  of  an  endowment  of  the  vicarage 
with  '<  air  the  small  tithes. 

The2  ^  3  Witt.  4.  c.  100.  did  not  raise 
a  new  ground  of  exemption  from  tithes :  con- 
sequetUlg,  in  pleading  that  statute,  it  is  still 
necessary  to  shew  a  legal  origin  of  the  ex- 
emption,  ^e.  Proof  of  non-payment  alone 
for  any  length  of  time,  wiU  not  he  sufficient. 

BUI  by  vicar  for  certain  smaU  tithes.  The 
rector,  a  defendant,  disclaimed.  Account  of 
tithes  decreed  to  vicar,  but  title  not  established. 

The  original  bill  was  filed  by  the  vicar  of 
the  parish  of  Crosby-upon-£den,  for  an 
account  of  certain  smaU  tithes  of  modem 
introduction,  enumerated  in  his  Honour's 
judgment,  against  the  occupiers  of  lands  in 
the  parish.  The  defendants,  by  their  an- 
swer, set  up  that  the  title  to  these  tithes  was 
in  the  rector.  The  bill  was  then  amended 
by  ma-lfing  the  rector  a  party  defendant. 
The  rector  by  his  answer  disclaimed.  It 
was  admitted  that  the  vicar  had  received  all 
the  smaU  tithes  that  had  ever  been  paid  in 
the  parish,  and  that  tithes  of  the  matters  in 
question  had  never  been  rendered  to  any 
one.  The  defendants,  the  occupiers,  by 
their  answer,  set  up  as  a  defence  the  2  &  3 
Will.  4.  c.  100,  that  the  land  had  been  en- 
joyed without  payment  or  render  of  the  tithes 
in  question,  during  the  whole  time  that  two 
persons  in  succession  had  held  the  benefice, 
and  three  years  after  the  induction  of  a  third 
person,  or  for  the  fiill  period  of  sixty  years. 
Four  terriers  were  put  in  evidence. 

Mr.  Simpkinson  and  Mr.  Purvis,  for  the 
plaintiff. — ^The  receipt  by  the  vicar  of  all 
the  small  tithes  that  were  ever  rendered  in 
the  parish,  is  good  evidence  that  the  endow- 
ment of  the  vicarage  was  of  all  the  small 
tithes. 

Cartwright  v.  Bailey,  GwiD.  938. 
Jeremy  v.  Strangeways,  ibid.  1173. 
New  Series,  XL— Chang. 


Kennicott  v.  Watson,  2  Bag.  &  You.  690. 

By  am  v.  Booth,  3  ibid.  716. 

Willis  v.  Farrer,  2  You.  &  Jer.  217. 

Gamons  v.  Barnard,  2  Bag.  &  You. 
380. 

Masters  v.  Fletcher,  You.  25. 

Manby  v.  Curtis,  3  Bag.  &  You.  733.         * 

Jackson  V.  Woodroffe,  ibid.  1302. 

1  EagU  on  Tithes,  122,  127. 
The  tithes  are  due  to  some  one  of  common 
right.     The  rector  having  disclaimed,  the 
vicar  is  entitled  to  an  account. 

Williams  v.  Jones,  You.  252. 

Leathes  v.  Newitt,  3  Bag.  &  You.  848. 
The  2  &  3  Will.  4.  c.  100.  does  not  apply 
to  a  case  like  this.  The  exemption  must 
still  be  pleaded ;  and  if,  upon  the  face  of  the 
pleadings,  that  exemption  would  not  be 
valid  before  the  passing  of  that  act,  it  will 
not  be  now.  The  construction  of  the  act  is 
to  be  collected  firom  the  preamble,  which 
shews  that  it  was  passed  for  the  purpose  of 
"  shortening  the  time"  required  for  establish- 
ing claims  of  modus,  &c.,  and  not  for  making 
an  exemption  good  which  was  bad  before. 

Mr.  Boteler  and  Mr.  Eagle,  for  the  de- 
fendants.— Jeremy  v.  Strangeways  differs 
very  much  firom  tiie  present  case.  In  Ken- 
nicott v.  Watson  and  Masters  v.  Fletcher, 
the  old  documents  contained  expressions, 
firom  which  it  might  be  inferred,  that  the 
vicar  was  entitled  to  all  small  tithes.  In 
Willis  V.  Farrer,  the  vicar  got  no  decree. 
Here,  the  terriers  tend  to  negative  the  pre- 
sumption of  the  vicar's  right.  Clarke  v. 
Stapler  (I)  shews  the  ground  of  th^  decision 
in  Cartwright  v.  Bailey.  As  to  the  disclaimer, 
the  answer  of  one  defendant  cannot  be  read 
against  another  defendant.  As  to  the  act, 
the  preamble  is  not  to  be  read  as  limiting 
the  meaning  of  the  enacting  clauses.  If 
there  is  no  objection  to  the  exemption  claim- 
ed, on  the  score  of  illegality  or  uncertainty, 
then  the  sixty-three  years  concludes  the 
matter ;  and  the  defendants  are  not  bound 
to  shew  that  the  lands  were  part  of  one  of 
the  larger  monasteries,  or  to  shew  at  all  the 
legal  origin  of  the  exemption, 
Mr.  Simpkinson,  in  reply. 

Feb.  8,  1842.— WiGRAM,  V.C— I  post- 
poned giving  my  judgment,  partly  on  account 
of  the  importance  and  the  very  great  difficulty 

(1)  Gwill.926. 
2D 
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of  the  point,  which  arises  upon  the  construc- 
tion of  Lord  Tenterden's  Act,  and  which  has 
never  yet  been  settled,  and  partly  because 
it  was  said  that  a  case  was  depending  in  the 
Court  of  Queen's  Bench,  the  decision  upon 
which  would  form  a  precedent  in  the  case 
before  me.  But  upon  inquiry,  I  find  that 
the  case  before  me  differs  so  much  from  the 
case  before  the  Queen's  Bench,  that  even  if 
the  Judges  there  should  come  to  a  different 
conclusion  upon  the  construction  of  the  act, 
I  should  still  feel  bound  tp  give  the  judg- 
ment I  am  now  about  to  pronounce. 

The  plaintiff  in  this  cause  is  the  vicar  of 
the  parish  of  Crosby -upon-Eden,  in  the 
county  of  Cumberland,  of  which  parish  the 
defendant,  the  Bishop  of  Carlisle,  is  rector. 
The  defendants  in  the  cause,  except  the 
Bishop  of  Carlisle,  are  occupiers  of  land 
within  the  parish  ;  and  the  bill  prays  against 
the  defendants,  the  occupiers,  an  account  of 
the  tithes  of  '*  turnips,  potatoes,  cabbages, 
tares,  grass,  clover,  rye  grass,  sainfoin,  and 
other  artificial  grasses  not  made  into  hay, 
but  used  as  and  for  green  fodder,  or  carried 
off  the  land  in  a  green  state,  and  other  green 
crops  yearly  arising  within  the  parish." 
The  bill  also  prays  an  account  of  the  tithes 
for  agistment.  That  the  plaintiff  is  the 
vicar  of  the  parish,  and  that  he  has  received 
tithes,  other  than  those  claimed  by  the  biU, 
is  not  in  dispute.  That  the  Bishop  of  Car- 
lisle is  rector  of  the  parish,  is  admitted ;  and 
for  the  purpose  of  raising  the  question  of 
right,  which  is  in  issue  in  the  cause,  the 
defendants,  who  are  occupiers  of  the  land 
within  the  parish,  have  entered  into  admis- 
sions of  the  production  upon  and  from  off 
their  respective  lands,  or  tiie  lands  of  some 
of  them,  of  each  of  the  titheable  matters  and 
things  of  which  the  tithes  are  claimed  by 
the  bill.  It  is  also  admitted,  that  cattle 
have  been  agisted  by  the  defendants,  or 
some  of  them.  No  special  ground  of  legal 
exemption  from  payment  of  tithes  in  kind, 
is  set  up  by  the  answer,  but  the  defendants 
say,  they  believe  that  ^'  the  right  and  title 
to  the  tithes  of  all  the  several  titheable  mat- 
ters and  things  is,  and  hath  always  been, 
vested  in  the  rector  for  the  time  being  of 
the  parish,  save  and  except  so  fiax  as  the 
same  hath,  as  those  defendants  believe,  been 
barred  by  a  certain  act  of  parliament,  2  &  3 
Will.  4,  an  act  for  shortening  the  time  re- 
qtdred  in  claims  of  modus  decimandi^  or 


exemption  from  or  discharge  of  tithes ;" 
and  Uie  answer  then  says,  &at  the  defen- 
dants "believe  that  the  lands  thereinafter 
mentioned  to  have  been  in  their  respective 
occupations,  have  been  respectively  enjoyed, 
without  payment  or  render  of  any  tithes  of 
the  said  titheable  matters  and  things,  or  any 
of  them,  or  money  or  other  matter  in  lieu 
thereof,  or  any  of  them,  to  the  vicar  of  the 
said  parish,  for  and  during  the  whole  time 
that  two  persons  in  succession  have  held  the 
said  vicarage,  and  for  not  less  than  three 
years  after  the  institution  of  a  third  person 
thereto,  and  during  such  number  of  years 
as  are  sufficient  to  make  up  the  full  period 
of  sixty  years,  and  also  the  ftirther  period 
of  three  years  after  the  institution  of  a  third 
person  to  the  said  vicarage.''  The  answer, 
therefore,  after  suggesting  that  such  tithes, 
if  payable  at  all,  are  payable  to  the  rector 
in  point  of  fact,  pleads  Lord  Tenterden's 
Act,  in  bar  to  the  present  demand.  Several 
answers  and  further  answers  were  filed,  but 
to  these  it  is  unnecessary  more  particularly 
to  advert. 

In  the  comrse  of  the  argument,  a  question 
was  made,  whether  the  bill  was  to  be  read  as 
claiming  the  tithes  in  question  in  the  cause, 
as  parcel  of  an  endowment  of  all  the  small 
tithes  arising  within  the  parish ;  or  whether 
the  bill  was  to  be  read,  as  claiming  the  tithes 
in  question,  without  insisting  upon  the  vicar- 
age being  endowed  with  all  small  tithes. 
But,  upon  reading  the  bill,  I  think  the 
plaintiff  is  entitled  to  have  the  bill  read,  as 
founding  his  title  to  the  tithes  in  question 
in  the  cause,  as  part  of  a  general  endowment 
of  all  the  small  tithes  of  the  parish.  The 
rector  has  disclaimed,  and  evidence,  both 
oral  and  documentary,  has  been  gone  into. 

In  this  state  of  circumstances,  the  first 
question  which  I  have  to  determine  is,  whe- 
tiier  the  lands  in  the  defendant's  possession 
are  exempt  from  the  payment  of  tithes  in 
kind,  under  the  2  &3  WHl.  4.  c.  100,  com- 
monly called  Lord  Tenterden's  Act.  If 
this  defence  should  succeed,  no  other  ques- 
tion mU  arise ;  but  if  this  defence  should 
fail,  jthen  the  frirther  question  will  arise, 
whether  the  plaintiff  has  established  a  right 
and  title  to  the  particular  tithes  he  chums 
by  his  bill.  The  history  of  die  vicarage,  so 
far  as  the  successive  incumblEmces  are  con- 
cerned, is  as  follows  :*— On  the  16th  of  Au- 
gust 1730,  Gibson  became  incumbent  of  the 
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vicarage  on  the  death  of  the  preceding  in- 
cumbent. On  the  25th  of  February  1758, 
Shaw  succeeded  Gibson.  On  the  18th  of 
July  1791,  Lowry  succeeded  Shaw.  On  the 
28th  of  January  1833,  Salkeld,  the  plaintiff, 
succeeded  Lowry.  On  the  9th  of  November 
1833,  the  bill  is  filed,  being  within  three 
years  after  the  commencement  of  the  plain- 
tiffs incumbency.  In  order  to  prove  that 
none  of  the  tithes  claimed  by  the  bill  have 
been  paid  to  the  vicar,  the  defendant  has 
examined  witnesses  on  his  part,  and  he  also 
relied  upon  certain  terriers  which  were  put 
in  evidence  by  the  plaintiff,  and  to  which  I 
will  presently  refer.  Without  going  through 
the  evidence  in  detail,  I  may  say  it  proves 
that  the  vicar  of  the  parish,  for  the  time  be- 
ing, has  received,  and  I  think  I  may  add,  is 
entitled  to  receive,  the  tithes  of  certain  tithe- 
able  matters  and  things  arising  within  the 
parish, — "certain,"  at  all  events,  in  this  sense, 
that  they  do  not  include,  but  are  different 
from  the  titheable  matters  and  things  of 
which  the  tithes  are  claimed  in  this  suit. 
But  tithes  of  some  titheable  matters  have 
been  paid  in  respect  of  all  the  land  in  the 
parish ;  and  the  claim  in  this  cause  is  not 
that  of  a  general  exemption  of  the  lands 
from  all  tithes,  but  a  claim  of  exemption 
only  in  respect  of  particular  titheable  matters 
arising  from  lands  confessedly  liable  to  the 
payment  of  other  titheable  matters.  If  the 
plaintiff  were  permitted  to  garble  the  evi- 
dence adduced  by  himself,  for  the  purpose 
of  making  his  case  appear  in  the  most  favour- 
able light,  he  could  not  successfully  contend 
that  any  of  the  evidence  in  the  cause  carries 
his  case  higher  than  this  point  at  which  I 
have  placed  it.  In  fact,  however,  two  out 
of  the  four  terriers  which  the  plaintiff  has 
put  in  evidence  in  the  cause,  viz.  the  terriers 
of  1777  and  1828,  negative,  or  tend  to 
negative  his  right  to  some  of  the  tithes 
claimed  by  the  bill.  The  evidence  also 
proves  with  equal  clearness  the  receipt  by 
the  rector  for  the  time  being,  or  by  his  lessee, 
of  the  tithes  of  com  and  grain ;  and,  as  far 
as  the  evidence  in  the  cause  goes,  the  rector 
of  the  parish  has  never  received  or  claimed 
tithes  of  any  of  the  titheable  matters  and 
things  claimed  by  the  vicar  in  this  suit. 
The  tithes  claimed  in  this  suit  have  not,  in 
fact,  been  paid  to  any  one.  Those  tithes, 
however,  must,  upon  the  pleadings  in  this 
cause,  be  taken  to  have  been  at  all  times 


due  to  some  one,  unless  the  statute  which 
is  relied  upon  has  destroyed  the  right ;  and 
the  conclusion  therefore  is,  that  the  lawful 
owner  of  those  tithes,  whoever  he  may  be, 
has  merely  neglected  to  enforce  his  rights. 
The  questions  then  are,  whether  the  tithes 
demanded  in  this  cause,  are  now  payable : 
and  if  payable,  to  whom  they  should  be  ren- 
dered. The  defendants,  against  whom  an 
account  of  tithes  is  prayed,  are  laymen ;  and 
their  answer  to  the  vicar's  claim  for  tithes  h 
for  the  titheable  matters  in  question,  is  / 
founded  merely  upon  the  non-payment  of  | 
those  particular  titheable  matters  during  two  ' 
successive  incumbencies,  (being  together  of  : 
not  less  than  sixty  years*  duration,)  and  more  i 
than  three  years  after  the  induction  of  a  ' 
third  incumbent.  The  claim  of  exemption 
is  founded  on  non-payment  of  the  tithes  in 
question,  and  upon  non-payment  only.  No 
attempt  has  been  made  to  shew  such  a  title 
to  the  lands  which  the  defendants  occupy, 
as,  prior  to  the  statute  of  2  &  3  Will.  4. 
c.  100,  might,  in  conjunction  with  non-pay- 
ment of  tidies  in  modem  times,  have  esta- 
blished a  case  of  legal  exemption.  The 
defendants  insist,  that,  according  to  the  true 
construction  of  that  act,  non-payment  of 
tithes,  during  two  such  successive  incum- 
bencies as  the  act  requires,  and  more  than 
three  years  after  the  induction  of  a  third  in- 
cumbent, will  of  itself  constitute  a  bar  to  the 
vicar's  claim.  The  vicar,  on  the  other  hand, 
insists,  that  the  statute,  properly  expounded, 
has  not  introduced  any  such  rule  of  law  as 
the  defendants  contend  for;  and  the  true 
construction  of  the  act  is  the  first  question 
to  which  my  attention  must  be  directed. 
In  order  to  a  right  solution  of  this  question, 
it  will  be  convenient  to  begin  by  adverting 
to  the  state  of  the  law  respecting  legal  ex- 
emptions of  lands  from  the  payment  of  tithes 
before  and  at  the  time  when  Lord  Tenter- 
den's  Act  was  passed.  Prior  to  that  act, 
all  lands  in  the  hands  of  laymen  were  primd 
facie  liable  to  the  payment  of  tithes ;  and 
evidence  shewing  die  enjoyment  of  lands, 
without  payment  or  render  of  tithes  for  a 
period  commencing  before  the  time  of  legal 
memory,  was  no  answer  by  a  layman  to  the 
demands  of  a  rector  or  vicar;  a  principle 
which  was  comiAonly  expressed,  by  saying 
that  a  layman  could  not  prescribe  in  non 
decimando.  "  There,  non-payment  of  tithes," 
says  Mr.  Toller,  2nd  edit.,  page  163,  "  al- 
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though  from  time  immemorial,  does  not 
amount  to  a  discharge,  without  shewing 
some  special  ground  of  exemption ;  evidence 
of  length  of  possession  in  such  a  case,  a 
Court  can  pay  no  regard  to,  for  the  posses- 
sion must  have  been  unlawful,  and  therefore 
there  must  be  a  decree  in  favour  of  the 
common  right/'  But,  notwithstanding  this 
general  rule,  there  were  certain  cases  in 
which  a  layman  might  effectually  insist  upon 
his  lands  being  exempt  from  payment  of 
tithes.  The  groimd  of  such  exemption, 
however,  could  only  be  found  "  in  the  title 
of  the  lands,"  in  respect  of  which  the  ex- 
emption was  claimed.  The  title  which  car- 
ried this  privilege  with  it,  was  a  title  to  lands 
proved  to  have  been  formerly  parcel  of  the 
possessions  of  one  of  the  greater  monasteries 
at  the  time  of  their  dissolution  by  King 
Henry  the  Eighth.  In  order,  however,  that 
such  claim  of  exemption  might  be  legally 
established,  two  things  were  requisite ;  first, 
that  the  lands  should  have  belonged  to  one 
of  the  greater  monasteries,  and  secondly, 
that  the  lands  should  have  been  holden  by 
the  monastery,  discharged  of  the  payment 
of  tithes  at  the  time  of  the  dissolution. 
Proof  of  the  former  of  the  above  requisites, 
namely,  that  the  lands  in  respect  of  which 
the  exemption  was  claimed  had  formerly 
belonged  to  one  of  the  greater  monasteries, 
carried  with  it  a  capacity  in  the  lands  for 
exemption  from  payment  of  tithes  in  kind, 
but  did  not  necessMily  prove  it.  Proof  of 
the  latter,  namely,  that  the  lands  were  holden 
by  the  monastery  discharged  of  the  pay- 
ment of  tithes  at  the  time  of  the  dissolution, 
was  indispensably  necessary  to  convert  the 
mere  capacity  for  exemption,  which  proof 
of  the  former  fact  established,  into  an  actual 
right  of  exemption.  In  practice,  the  course 
which  the  trial  took  in  cases  in  which  ex- 
emption from  the  payment  of  tithes  was 
claimed,  was  this:  the  party  claiming  the 
exemption  began  first,  by  deducing  his  title 
to  the  lands,  in  respect  of  which  the  ex- 
emption was  claimed,  under  one  of  the  greater 
monasteries ;  and  secondly,  having  by  this 
proof  established  a  capacity  for  exemption 
in  the  lands,  he  proceeded  to  prove  that 
they  were  held  by  the  monastery  discharged 
of  tithes  at  the  time  of  the  dissolution.  'Has 
latter  proof  was  given  in  practice,  by  shew- 
ing a  usage  of  non  decimando  in  modem 
times ;  from  which,  when  not  opposed  or 


not  effectually  controverted  by  evidence  of 
a  contrary  usage  in  earlier  times,  the  Court 
"was  called  upon  to  infer,  that  the  lands  had 
been  held  exempt  from  tithes  at  the  time 
of  the  dissolution  of  the  monastery  to  which 
they  were  proved  to  have  belonged.  But 
in  such  cases,  the  Court  or  a  jury  had  often 
to  determine  between  the  weight  of  modem 
usage  and  evidence  of  older  date,  in  deciding 
whether  the  evidence  was  sufiSident  to  justify 
the  presumption  that  the  lands  had  been 
held  by  the  monastery  discharged  of  tithes 
at  the  time  of  the  dissolution.  The  state  of 
the  law  then  before  and  at  the  time  of  the 
passing  of  Lord  Tenterden's  Act  was  this : 
that  with  respect  to  lands  in  the  hands  of  a 
layman,  not  proved  to  have  belonged  to  one 
of  the  greater  monasteries,  evidence  shewing 
the  enjo3nnent  of  the  lands,  without  payment 
or  render  of  tithes  fer  any  length  of  time, 
was  immaterial ;  and  evidence  of  the  fact 
was  neither  required  nor  admissible  in  suits 
for  the  recovery  of  tithes  ;  and  with  respect 
to  lands  proved  to  have  belonged  to  one  of 
the  greater  monasteries,  and  having  on  that 
account  a  capacity  for  exemption,  proof  of 
the  enjoyment  of  lands,  exempt  firom  the 
payment  or  render  of  tithes  in  modem  times, 
thojugh  carried  back  for  centuries,  might  be 
countervailed  by  the  production  of  a  terrier, 
survey,  valuation,  or  other  evidence  of  more 
ancient  date.  No  time  of  definite  duration 
was  fixed  by  law,  which  should  carry  with 
it  a  title  to  exemption,  in  spite  of  more  an- 
cient evidence  to  the  contrary.  In  this  state 
of  the  law.  Lord  Tenterden's  Act  was  passed ; 
the  preamble  of  that  act  is  as  follows : — 
"Whereas  the  expense  and  inconvenience 
of  suits  instituted  for  the  recovery  of  tithes, 
may  and  ought  to  be  prevented,  by  shorten- 
ing the  time  required  for  the  valid  establish- 
ment of  claims  of  a  modus  decimandi  or  ex- 
emption from  or  a  discharge  of  tithes,  be  it 
enacted" — then  follow  the  enacting  clauses ; 
and  by  those  clauses,  it  is  enacted,  that 
where  a  claim  for  the  render  of  tithes  in  kind, 
shall  be  made  by  any  lay  person,  a  claim  of 
exemption  from  or  discharge  of  tithes,  shall 
be  sustained  and  deemed  good  and  valid  in 
law,  upon  evidence  proving  the  enjoyment 
of  the  lands  without  payment,  or  render  of 
tithes,  money,  or  other  matter  in  lieu  thereof, 
for  thirty  years  next  before  the  time  of  de- 
mand ;  unless  proof  is  given  of  the  payment 
of  tithes  in  kind,  prior  to  the  thfrty  years ; 
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and  if  the  proof  of  the  enjoyment  of  the  land 
without  such  payment  or  render  as  afore- 
said, be  carried  back  for  sixty  years,  the 
exemption  becomes  absolute,  notwithstand- 
ing the  production  of  any  earlier  evidence ; 
unless  it  is  proved  that  ^e  enjoyment  was 
had  by  some  covenant  or  agreement  ex- 
pressly. There  are  then  other  clauses  ap- 
plicable to  the  case  of  claims  made  by  the 
deigy,  which  I  need  not  here  repeat,  because 
in  point  of  &ct,  they  have  this  effect ;  that 
whereas,  before  the  act,  proof  for  any  num- 
ber of  years  back,  that  the  lands  had  been 
enjoyed  without  payment  of  tithes,  might 
always  be  countervailed  by  the  production  of 
earlier  evidence, — ^by  that  act,  if  the  proof 
was  carried  back  for  a  certain  number  of 
years,  that  became  conclusive,  notwithstand- 
ing the  production  of  any  evidence  whatever. 
Now,  upon  this  act,  the  vicar  insists  that 
it  merely  applies  to  cases  in  which  before 
the  act  an  exemption  might  lawfully  have 
been  pleaded.  He  insists,  that  the  case  of 
every  occupier  of  land  claiming  exemption 
before  the  statute,  consisted  of  two  distinct 
parts ;  one  relating  to  the  title  of  his  lands,  the 
other  to  non-payment  of  tithes  in  respect  of 
those  lands ;  and  that  the  statute  applies  to 
this  latter  point  only,  and  leaves  the  occupier 
under  the  same  obligations,  as  before  the 
statute,  to  prove  the  former.  The  defendants, 
on  the  other  hand,  insist,  that  the  act  is 
general  in  its  operation,  and  that  a  prescrip- 
tion in  non  decimando,  may  now  be  pleaded 
by  any  layman  against  a  claimant  of  tithes, 
without  reference  to  the  title  of  the  lands  in 
respect  of  which  the  exemption  is  claimed. 
To  this  latter  construction  of  the  act,  I 
cannot  accede.  What  was  the  cause  of  the 
expense  and  inconvenience  which,  according 
to  the  preamble  of  the  act,  it  was  the  object 
of  the  legislature  to  prevent  ?  This  is  clearly 
answered  by  the  language  of  the  preamble 
itself.  The  cause  was  the  length  of  time 
required  for  the  valid  establishment  of  claims 
of  a  modus  deeimandi,  or  exemption  from  or 
a  discharge  of  tithes.  What  were  the  cases 
in  which  the  expense  and  inconvenience 
were  incurred  ?  Not  certainly  in  cases  in 
which  no  legal  exemption  from  payment  of 
tithes  might  be  made ;  for,  except  in  those 
cases  in  which  the  title  to  the  lands  was 
deduced  from  one  of  the  greater  monasteries, 
the  enjoyment  of  the  lands  without  payment 
or  render  of  tithes  for  any  length  of  time 


was  wholly  immaterial,  and  neither  expense 
nor  inconvenience  were  or  could  be  incurred 
in  such  cases.  The  proposition  suggested 
by  the  preamble  of  the  act  is,  not  that  the 
expense  and  inconvenience  is  to  be  prevented, 
by  making  time  material  in  cases  in  which 
before  the  passing  of  the  act  it  was  imma- 
terial ;  but,  that  the  time  theretofore  required 
by  courts  of  law  for  the  valid  establishment 
of  exemption  from  or  discharge  of  tithes 
should  be  shortened.  How  can  this  lan- 
guage apply  to  cases  in  which  proof  for  any 
length  of  time  was  not  theretofore  required, 
which  the  law  itself^  before  the  passing  of 
the  statute,  excluded  from  the  operation  of 
that  inconvenience  and  expense  which  the 
statute  intended  to  prevent  ?  If  the  preamble 
of  the  act  is  a  legitimate  test  for  determining 
what  the  cases  were,  to  which  the  act  was 
intended  to  apply,  it  is  impossible  to  say 
that  the  act  can  have  been  intended  to  apply 
to  cases,  into  which  the  time  which  the  act 
proposes  to  shorten  never  entered ;  in  which, 
for  that  reason,  there  was  no  time  to  shorten. 
It  may  be  true,  that  the  proof  of  a  title  to 
lands  under  one  of  the  greater  monasteries, 
may  of  itself  be  both  expensive  and  incon- 
venient. But  it  is  not  that  part  of  the  occu- 
piers' case,  nor  that  expense  and  incon- 
venience, which  the  act  proposes  to  deal 
with.  It  is  with  time,  and  time  only,  that 
the  statute  has  to  do.  Bearing  in  mind 
then,  that  at  the  time  of  the  passing  of  the 
act,  two  classes  of  cases  existed,  to  one  of 
which  the  preamble  had  no  application,  but 
to  the  other  of  which  it  had  a  direct  appli- 
cation ;  in  one  class  of  which,  the  expense 
and  incontenience,  pointed  at  by  the  act, 
did  not  and  could  not  apply ;  in  the  other 
of  which,  that  inconvenience  and  expense 
did  occur ;  in  one  of  which,  there  was  no 
required  time  to  shorten,  in  the  other  of 
which,  a  law  limiting  the  time  required  for 
the  valid  establishment  of  claims  of  a  modus 
decimandi  was  much  called  for ;  could  that 
be  a  reasonable  construction  of  an  act  of 
parliament,  professing  only  to  remedy  an 
existing  inconvenience  in  the  mode  of  prov- 
ing existing  rights,  which  should  make  the 
act  introduce  an  entirely  new  ground  of 
exemption,  and  that,  a  prescription  in  non 
decimando  theretofore  repudiated  by  the  law ; 
and  thus,  by  a  side-wind  sweep  from  the 
church  a  material  part  of  its  revenues,  the 
claims  to  which  never  occasioned  the  mis- 
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chie£3  which  the  act  proposes  to  remove  ?  I 
must  here  observe,  Ihat,  in  the  construction 
I  put  upon  the  act,  I  do  not  in  any  way 
restrain  the  operation  of  its  enacting  clauses 
in  their  application  to  cases  within  the  act. 
I  use  the  preamble  only  for  the  purpose  of 
ascertaining  what  the  cases  are  to  which  the 
act  was  intended  to  apply.  This  is  a  strictly 
legitimate  process  for  interpreting  an  act  of 
parliament — Emanuel  v.  Constable  (2),  Fo*- 
ter  V.  Banbury  (3).  Indeed,  courts  of  law 
have  held,  that  the  mere  subject-matter  of 
an  act  alone,  without  any  preamble,  may 
safely  be  relied  upon  for  restraining  the 
operation  of  general  words— /n  re  Bruce  (4), 
Arnold  v.  Arnold  (5).  So  with  respect  to 
the  stock-jobbing  acts :  these  in  terms  are 
general,  and  woidd  apply  to  transactions  in 
foreign  stocks ;  a  verbal  construction  which 
the  Courts  have  rejected  in  favour  of  the 
obvious  intention  of  the  legislature  to  apply 
them  only  to  British  stocks — Henderson  v. 
Bise{6\  Wells  v.  Porter  (7),  Morgan  v. 
Pebrer{s),  Elsworth  v.  Cole  (9).  Other  cases 
may  be  cited  to  the  same  purpose. 

The  considerations  upon  which  the  pre- 
ceding observations  are  founded,  have 
been  derived  entirely  from  the  preamble 
of  the  act,  and  the  nature  of  the  subject 
about  which  the  act  is  conversant.  But  the 
enacting  clauses  appear  to  me  to  lead  irre- 
sistibly to  the  same  conclusion.  The  act 
speaks  of  claims  of  modus  and  exemption. 
Can  it  have  been  intended  that  a  modus, 
bad  upon  the  face  of  it,  as  being  desultory, 
uncertain,  or  otherwise  invalid  in  law,  before 
the  act,  should  be  made  valid  by  the  opera^ 
tion  of  the  act?  This  question  must  be 
answered  in  the  negative  ;  for  the  act  only 
professes  to  aid  the  proof  of  a  modus,  and 
not  to  make  good  a  modus  which  before 
the  act  was  invalid.  It  refers  to  the  modus 
to  be  established  as  something  known  to  the 
law.     The  act,  in  effect,  describes  the  sort 

(2)  3  Ru80. 4S6 ;  8.  c.  5  Law  J.  Rep.  Chano.  191. 

IZ)  8  Sim.  40. 

(♦)  2  Cr.  &  Jer.  4S6  j  s.c.  1  Law  J.  Rep.  (k.s.) 
Ezch.  153. 

(£)  2  Myl.  &  Cr.  256  ;  a.o.  6  Uw  J.  Rep.  (k.8.) 
Cbanc.  218. 

(6)  3  Stark.  N.P.C.  158. 

(7)  2  Binr.  N.C.  722 ;  a.  c.  5  Law  J.  Rep.  (n.s.) 
C.P.  250. 

(8)  3  Ibid.  457 ;  a.  c.  6  Law  J.  Rep.  (m.8.)  C.P. 
75. 

(9)  2  Mee.  &  Wels.  31 ;  a.o.  6  Uw  J.  Rep. 
(N.a.)  Ezch.  50. 


of  modus  or  exemption  it  means  to  aid*  It 
is  to  be  a  modus  or  exemption  by  composi- 
tion real  or  otherwise.  The  composition 
real  is  put  as  an  example.  The  words  *'  or 
otherwise,''  must  mean  other  legal  causes. 
The  legislature  could  not  have  intended, 
under  those  general  words,  to  create  new 
causes  for  modus  or  exemption  before  un- 
known to  the  law.  Nor  is  this  the  only 
argument  to  be  derived  from  the  enactments 
of  the  statute.  The  modus  or  exemption 
"  by  composition  real  or  otherwise,"  of  which 
the  act  speaks,  is  to  be  sustained  and  to  be 
deemed  good  and  valid  in  law,  upon  evidence 
of  a  certain  kind  described  in  the  act.  The 
modus  or  exemption  then  is  a  distinct  thing 
from  the  evidence  which  is  to  sustain  it. 
The  act  does  not  say  that  evidence  of  non- 
payment alone  shall  create^  but  only  that  it 
shall  sustain  the  modus  or  exemption  spoken 
of.  The  modus  or  exemption,  therefore, 
whether  by  composition  real  or  otherwise, 
must  be  pleaded,  or  there  will  be  no  issue, 
which  the  evidence  is  to  sustain.  The  7th 
section  of  the  act,  practically  considered, 
supports  this  view  of  the  case.  I  do  not 
understand  how  a  plea  could  be  framed 
under  the  7th  section,  which  could  avoid 
putting  the  exemption  upon  some  known 
ground.  Such  are  the  considerations,  which, 
upon  a  general  view  of  Lord  Tenterden's 
Act,  would  have  led  me  to  the  conclusion, 
that  that  act  should  receive  the  limited  con- 
struction for  which  the  vicar  contends.  But 
when  these  considerations  are  applied  to  a 
case  like  that  before  me,  they  become  irre- 
sistible. Tithes  in  kind,  of  all  titheable 
matters  produced  from  off  the  defendant's 
land,  except  the  tithes  in  question,  are  ad- 
mitted to  be  payable.  If  the  lands  are  ex- 
empted from  tiie  titheable  matters  in  question 
under  Lord  Tenterden's  Act,  it  must  be 
upon  the  ground  of  a  supposed  contract  for 
such  exemption,  commencing  before  time  of 
legal  memory.  But  the  titheable  matters 
which  are  the  subject  of  this  supposed  con- 
tract, or  the  greater  part  of  them,  were  con- 
fessedly unknown  in  this  country,  until  long 
afler  the  time  of  legal  memory.  A  modus, 
indeed,  which  is  also  founded  upon  a  sup- 
posed contract  before  the  tame  of  legihl 
memory,  may  well  cover  mattera  of  new 
introduction,  for  the  contract  in  that  case 
may  have  been  for  the  general  exemption 
of  tiie  lands  from  payment  of  tithes  of  what- 
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ever  nature,  whether  the  titheable  matters 
were  known  or  unknown  at  the  time  of  the 
supposed  contract.  But  a  contract  before 
the  time  of  legal  memory,  not  to  pay  tithes 
of  titheable  matters  then  unknown,  and 
thereafter  to  be  introduced,  would  be  merely 
void  for  want  of  consideration.  Tithes  of 
all  titheable  matters  being  originally  due,  a 
contract  to  take  part  only  in  sads^tion  of 
the  whole,  cannot  satisfy  the  right  to  the 
residue  without  an  equivalent  in  value.  It 
has,  indeed,  been  suggested,  that  the  statute 
makes  no  distinction  between  titheable  mat« 
ters  of  modem  introduction  into  this  country, 
and  other  titheable  matters.  This,  I  admit ; 
but,  in  construing  an  act  of  parliament,  the 
same  rules  of  construction  must  be  applied 
as  in  the  construction  of  other  writings,  and 
if  the  subject-matter  to  which  an  act  of  par- 
liament applies,  be  such  as  to  make  a  given 
construction  of  its  clauses  impossible  or 
irrational,  I  cannot  for  a  moment  doubt  the 
right  or  the  duty  of  a  Court  to  have  regard 
to  such  subject-matter,  as  necessarily  bear- 
ing upon  the  legal  construction  of  the  act. 
This  is  invariably  done  in  the  construction 
of  wills  and  deeds,  and  the  principles  which 
are  correctly  applicable  to  the  construction 
of  such  instruments,  are  equally  applicable 
to  the  construction  of  an  act  of  parliament. 
The  only  way  of  escaping  from  this  diffi- 
culty is,  to  suppose  the  act  to  apply  only  to 
cases  in  which  a  general  exemption  from  all 
tithes  in  respect  of  particular  lands  is  claim- 
ed, and  not  to  a  claim  of  exemption  in  re- 
spect of  particular  titheable  matters  only. 
That  construction  of  the  act  will  dispose  of 
the  present  case ;  for  in  this  case,  tiie  ex- 
emption claimed,  is  confined  to  particular 
titheable  matters,  arising  from  lands  in 
respect  of  which  no  general  exemption  is 
danned.  But  I  see  nothing  in  the  words 
of  the  act  to  warrant  suchra  construction  as 
this ;  and  if  the  words  of  the  act  are  to  be 
modified  by  reference  to  the  subject  about 
which  it  is  conversant,  I  cannot  but  think 
this  latter  construction  would  be  more  vio- 
lent than  that  which  the  vicar  contends  for. 
The  vicar  proposes  only  to  confine  the  act 
to  those  cases  to  which  the  preamble  says  it 
was  intended  to  be  applied,  and  to  leave  the 
words  of  the  act  in  fiill  operation  in  all  such 


The  other  construction  would  be  merely 
arbitrary.  It  has  been  said,  indeed, — and  if 
the  suggestion  were  well  founded,  it  would 


be  of  great  force, — that  if  the  construction  of 
the  act  for  which  the  vicar  contends,  were 
adopted,  the  act  would  have  no  operation, 
for  that  before  the  act,  courts  of  law  did  not 
require  proof  of  the  non-render  of  tithes  for 
so  long  a  period  as  is  required  by  the  act, 
nor  proof  of  so  stringent  a  nature  as  that 
which  the  act  requires.  The  first  branch  of 
this  suggestion  is  clearly  founded  in  mistake. 
The  act  has,  in  several  most  important  par- 
ticulars, introduced  amendments  into  the 
law,  though  its  construction  be  confined  in 
the  way  contended  for  by  the  vicar;  for 
whereas,  before  the  ^ct,  proof  of  non-pay- 
ment of  tithes  for  thirty  years,  conferred  no 
presumptive  title  to  exemption,  now,  under 
the  act,  the  common  law  right  of  a  lay  im- 
propriator is  taken  away,  and  a  primd  facie 
title  to  exemption  from  tithes  is  established 
by  such  proof.  Again,  before  the  act,  proof 
of  non-payment  of  tithes  for  100  years 
might  be  destroyed  by  the  production  of  old 
surveys,  valuations,  or  other  documents. 
Now,  under  the  act,  proof  of  non-payment 
of  tithes  during  a  period  defined  by  the  act, 
confers  in  certain  cases  an  absolute  title  to 
exemption  from  the  payment  of  tithes. 
These  examples  of  the  effect  of  the  act, 
under  the  limited  construction  contended 
for  by  the  vicar,  are  ample  for  the  present 
purpose ;  and  if  such  be  the  effect  of  the 
act,  it  cannot  be  matter  of  surprise  that 
direct  and  very  stringent  evidence  should  be 
required,  where  such  new  and  important 
consequences  are  to  follow.  The  act  of 
parliament  has,  in  effect,  brought  down  the 
year  1  Rich.  1,  to  the  commencement  of  a 
period  of  two  incumbencies,  (not  being  to- 
gether less  than  sixty  years,)  and  Qiree 
years  of  a  third  incumbency,  provided  direct 
and  stringent  proof  be  given  that,  during 
this  shorter  period,  no  tithes  in  kind  have 
been  rendered.  Seeing,  then,  that  the  pre- 
amble of  this  act  is  confined  to  a  known 
and  well  defined  class  of  cases,  and  finding 
that  the  act  has  ample  matter  to  work  upon, 
without  extending  it  to  cases  not  within  the 
purview  of  the  preamble,  is  it  not  more 
reasonable  to  ascribe  to  the  legislature  an 
intention  only  to  introduce  the  important 
amendments  in  the  law,  which,  accoiding  to 
the  vicar*s  construction  of  Lord  Tenterden's 
Act,  will  be  introduced  by  it,  than  to  ascribe 
to  the  legislature  an  intention  (by  an  act, 
the  preamble  of  which  defines  its  limited 
object)  to  introduce  by  a  side-wind  a  right 
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in  laymen  of  prescribing  in  non  decmando  ? 
The  reasoning  I  have  applied  to  a  general 
claim  of  exemption,  will  apply,  mutatis 
mutandiSf  to  a  composition  real. 

Treating  the  case  then  as  unaffected  by 
Lord  Tenterden*8  Act,  the  question  remains, 
whether  the  plaintiff,  upon  the  evidence 
now  before  me,  has  proved  his  right  to  the 
tithes  claimed  by  his  bill.  In  considering 
this  question,  I  feel  at  liberty  to  use  the 
disclaimer  of  the  rector,  as  was  done  in 
Leathes  v.  Newitt,  so  far  as  to  give  the  par- 
ticular tithes  claimed  by  this  bill  to  the 
vicar ;  for  they  are  clearly  due  to  some  one ; 
and  the  rector,  to  whom  the  occupier  says 
they  belong,  having  disclaimed,  he  could  not 
be  permitted  to  d^m  them  to  the  injury  of 
the  occupier — Williams  v.  Jones.  But  I 
cannot  give  effect  to  the  disclaimer,  as  prov- 
ing the  plaintiff's  "  title"  to  the  tithes ;  for 
that  would  be  to  read  one  defendant's  an- 
swer as  evidence  against  a  co-defendant. 
If  the  plaintiff  had  desired  the  benefit  of  the 
rector's  disclaimer,  he  might  have  dismissed 
the  bill  as  against  him,  and  have  examined 
him  as  a  witness ;  and  it  would  then  have 
appeared  whether  the  disclaimer  proceeded 
upon 'a  want  of  original  title  in  tiie  rector, 
or  whether  the  rector  had  fallen  into  the 
same  mistake  as  the  vicar,  in  supposing  that 
Lord  Tenterden's  Actwas  a  bar  to  his  claim. 
Upon  principle,  I  must  try  the  question  of 
right,  just  as  if  the  rector  had  not  been  a 
party  to  the  record.  Two  of  the  terriers  go 
a  great  way  to  throw  doubt  upon  the  vicar's 
right.  The  cases  dted,  were  Cartwright  v. 
Bailey,  Jeremy  v.  Strangeways,  Kennicott 
V.  Watson,  and  Byam  v.  Booth, 

Now,  in  the  first  two  of  those  cases,  the 
vicar  proved  the  receipt  of  all  the  tithes  that 
had  ever  been  paid  in  the  parish ;  but  with 
regard  to  some  particular  titheable  matter, 
it  appeared  the  rector  had  received  it ;  but 
the  vicar  having  proved  his  title  to  all  the 
tithes  ever  paid  in  the  parish,  and  the  parti- 
cular tithe  being,  in  one  of  the  cases,  a  tithe 
of  new  introduction,  and  in  the  other,  it 
appearing  that  there  had  been  a  mistake  in 
courts  of  law  respecting  the  right  of  the 
rector  or  vicar  to  tithes,  the  Court  held,  that 
the  receipt  by  the  vicar  of  all  titheable  mat- 
ters that  ever  had  been  paid,  coupled  with 
the  explanation  that  was  given  of  those 
particular  titheable  matters,  left  the  vicar 
entitled  to  all  his  tithes.  With  regard  to 
the  other  ca8e,il  have  examined  the  case 


and  the  judgment  with  great  attention,  and 
I  certainly  am  strongly  impressed  with  the 
belief  that  Mr.  Boteler's  criticism  is  quite 
correct  on  that — that  in  all  those  cases  the 
Court  proceeds  on  the  principle,  that  in 
some  of  the  documents  it  finds  an  acknow- 
ledgment of  the  vicar's  right  to  all  small 
tithes,  to  found  some  such  title.  None  of 
those  cases,  therefore,  are  any  authority  for 
the  proposition,  that  where  a  vicar  has  re- 
ceived only  some  tithes,  and  where  a  great 
number  of  other  different  kinds  of  tithes  are 
claimed,  and  nobody  has  received  them,  and 
where  the  terriers  rather  tend  to  contradict 
the  vicar's  title  to  some  of  them,  there  is 
sufficient  evidence  to  prove  the  vicar's  title. 
The  case  of  Willis  v.  Fairer  was  also  dted. 
Now,  that  case  so  &r  from  being  a  judgment 
in  favour  of  the  vicar,  was  a  case  in  which 
the  Chief  Baron  directed  an  issue  to  try  the 
right.  There  are  some  dicta^  be  found  in 
that  case,  which  would  favour  the  vicar's 
right,  but  when  the  case  is  examined,  and 
the  conclusion  which  was  come  to^  the  case 
itself  is  a  complete  answer  to  the  dicta,  so 
far  as  they  go  to  shew  the  vicar  can  be  held 
entitled  to  all  the  small  tithes,  merely  be- 
cause he  has  received  some ;  when  a  great 
number  were  not  received,  and  when  there 
is  evidence  contradicting  his  right  to  some. 
The  case  of  Masters  v.  Fletcher,  which  was 
also  cited,  seems  to  me  to  stand  on  the  same 
footing  as  the  last,  being  no  authority ;  and 
the  oiSy  other  cases  cited,  were  Jackson  v. 
Woodroffe  and  Manhy  v.  Curtis,  which  do 
not  at  all  apply  to  the  case  before  me. 
Whatever  opinion,  therefore,  I  may  privately 
entertain  with  respect  to  the  vicar's  right 
in  this  case,  I  think  I  should  be  going  f\ir- 
ther  than  any  Court  has  hitherto  gone,  if  in 
the  face  of  the  terriers  and  the  other  circum- 
stances of  this  case,  I  were  to  hold  the  vicar's 
title  established  on  the  evidence  now  before 
me,  unless  I  am  to  give  effect  to  the  rector's 
disclaimer,  in  aid  of  the  plaintiff's  title 
against  the  occupier ;  and  tins  I  cannot  do, 
without  violating  a  very  important  rule  of 
practice.  The  plaintiff,  therefore,  may,  in 
this  case,  on  the  authority  of  the  case  in 
GwUlim,  to  which  I  have  referred,  take  a 
decree  for  the  particular  tithes,  without  costs, 
unless,  for  the  purpose  of  establishing  his 
right,  he  thinks  fit  to  take  an  issue. 
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WALKER  V.  JEFFERTS. 


Specific  Performance — Lease  of  Mines — 
Covenant  for  Renewal — Laches — Covenant 
for  working — General  Relief — Execution 
of  Trust — Consideration, 

By  release  of  the  6th  of  October  1791, 
reciting  that  By  X,  and  K,  (X.  ^  Y,  not 
being  parties  to  the  deed,  J  had  proposed  as 
co-partners  to  accept  a  lease  of  the  premises, 
for  the  purpose  of  getting  the  minerals  there- 
under, and  making  iron  thereon ;  A,  a  mort- 
gagee,  and  B,  the  owner  of  the  equity  of 
redemption,  conveyed  the  premises  with  the 
mines,  ^p.  to  C,  upon  trust,  to  demise  the 
same  to  B,  X,  and  Y,forforty-'two  years,  and 
upon  further  trust,  at  the  request  of  the  lessees, 
to  execute  a  further  lease  for  twenty-one 
years,  and  upon  the  execution  of  the  lease  to 
reconvey  to  A,  and  B,  By  a  deed  of  the  7th 
of  October,  C.  demised  the  premises  to  B,  X, 
and  Y,  for  forty-two  years,  reserving  as  the 
surface  rent,  lOOl,,  and  certain  royalties  in 
respect  of  the  minerals  ;  and  C,  covenanted 
with  the  lessees  to  execute  a  further  lease  for 
twenty-one  years ;  and  the  lessees  covenanted, 
among  other  things,  "  that  the  mines  should 
be  fairly  got  and  regularly  worked  to  as  little 
disadvantage  as  possible  to  C,  his  executors, 
^cr  By  a  deed  of  the  ^th  of  October,  C. 
reconveyed  to  A,  the  premises  and  the  accrue 
ing  rents,  subject  to  the  lease,  and  reserving 
to  C  a  power  to  grant  the  further  lease.  In 
1796,  B.  conveyed  his  reversion  in  fee  in 
the  mines  to  M,  and  T,  as  tenants  in  common. 
The  mines  were  worked  and  royalties  paid 
till  1815,  at  which  time  it  was  admitted  the 
mines  were  **  drowned  out"  The  surface  was 
occupied  by  the  plaintiffs  with  iron-works, 
and  the  rent  of  100/.  regularly  paid  to  the 
parties  entiUed,  up  to  the  present  time.  On 
the  24th  of  June  1883,  the  lessees  applied  to 
M,  and  T.  to  concur  in  the  grant  of  thefur^ 
ther  lease ;  and  on  the  Srd  of  July,  M.  and 
T.  declined  to  comply,  denying  the  right  of 
the  lessees.  On  the  21th  of  June  1836,  the 
assignees  of  the  lease  filed  their  bill,  stating 
the  trust  in  C,  and  the  covenant  to  renew, 
and  praying  a  specific  performance  of  the 
covenant  as  to  the  mines : — 

Held,  that  the  laches  of  the  plaintiffs  in 
New  Series,  XI.— CiIanc. 


filing  their  bill,  would,  if  the  case  depended 
on  the  covenant  alone,  have  been  a  bar  to  the 
relief. 

That  the  prayer  of  the  bill  being  confined 
to  specific  performance  of  the  covenant,  would 
not  preclude  the  Court,  under  the  general 
prayer,  from  entertaining  the  question  of  the 
trust,  as  it  was  no  surprise  on  the  defendants. 

That  under  the  covenant,  '*  that  the  mines 
should  be  fairly  got  and  regularly  worked," 
S^c,  the  lessees  were  bound  to  continue  the 
working,  if  practicable ;  and  that  an  issue 
must  be  directed,  as  to  whether  the  **  drowning 
out"  of  the  mines,  or  their  continuance  in  that 
state, .  was  by  any  default  of  the  plaintiffs. 
Semble — If  it  were  not,  the  Court  would  not 
refuse  specific  performance. 

Semble — That  C.  was,  under  the  deed  of 
the  6th  of  October  1791,  a  trustee  for  the 
lessees  as  well  as  for  the  grantors;  but  that 
the  Court  was  not  bound  to  execute  such  trust 
irrespective  of  the  conduct  of  the  lessees ; 
and  if  they  had  ^*  materially"  failed  in  their 
duty  at  the  time  when  they  asked  the  ctssist- 
ance  of  the  Court,  it  was  a  failure  of  the 
consideration  for  which  the  trust  was  created, 
and  the  lessees  would  be  left  to  their  legal 
remedies,  > 

The  plaintiffs  declining  to  try  the  issue, — ' 
Held,  that  the  onus  of  proving  no  default, 
was  upon  them,  and  the  bill  was  thereupon 
dismissed  with  costs. 

By  indentures  of  lease  and  release  of  the 
5th  and  6th  of  October  1791,  between  A. 
Cocker  of  the  first  part,  John  Read  of  the 
second  part,  J.  Carpenter  of  the  third  part, 
J.  Wilkes,  a  trustee  of  two  several  terms  of 
500  years,  of  the  fourth  part,  and  W.  Chrees, 
a  trustee  of  a  term  of  1,000  years,  of  the 
fifth  part,  reciting  that  John  Read  was  owner 
in  fee  of  a  messuage  and  forty-seven  acres 
of  land,  and  also  of  two  closes  called  "  The 
Lower  Grounds,"  containing  about  six  acres, 
subject  as  to  the  first-mentioned  premises, 
to  a  mortgage  in  fee  to  Cocker,  for  securing 
2,000/. ;  and  reciting  that  W.  Banckes, 
John  Read,  and  J.  Dumaresq  had  proposed, 
as  co-partners,  to  accept  a  lease  of  the  said 
premises,  for  the  purpose  of  getting  the  coal, 
ironstone,  and  other  minerals  in  and  under 
the  same,  and  for  making  iron  thereon  ;  and 
reciting  that  John  Read  had  applied  to  and 
prevailed  upon  A.  Cocker  to  join  him  in 
conveying  the  premises  to  Carpenter  and 
2E 
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his  heirs,  upon  the  trusts  therein  mentioned ; 
it  was  witnessed,  that  for  the  considerations 
therein  mentioned,  Cocker  and  John  Read 
conveyed  the  first-mentioned  premises,  to- 
gether with  all  mines  and  minerals,  &c.  to 
J.  Carpenter,  his  heirs  and  assigns,  in  trust, 
that  J.  Carpenter  should  forthwith  demise 
the  same  to  W.  Banckes,  J.  Read,  and  J. 
Dumaresq,  their  executors,  &c.,  for  the  term 
of  forty-two  years,  suhject  to  such  provisoes 
as  should  he  necessary  to  enable  them  (the 
lessees)  to  work  and  get  the  said  mines  and 
minerals,  and  under  proper  covenants  on  the 
part  of  the  lessees,  for  the  payment  of  the 
surface  and  mineral  rents  intended  to  be 
reserved ;  and,  upon  further  trust,  that  Car- 
penter, his  heirs  and  assigns,  should  at  any 
time  thereafter,  at  the  request  and  costs  of 
the  lessees,  their  executors,  administrators, 
and  assigns,  grant  and  execute  a  Airther 
lease  of  the  said  premises,  for  the  further 
term  of  twenty-one  years,  to  commence  from 
the  expiration  of  the  said  term  of  forty-two 
years,  in  the  said  first-mentioned  lease,  and 
to  be  subject  to  the  same  yearly  rents  and 
covenants,  (except  a  covenant  for  such  re- 
newal,) and  immediately  after  the  execution 
of  the  said  lease,  upon  trust,  that  Carpenter 
and  his  heirs  should  reconvey  the  said  pre- 
mises to  Cocker  and  his  heirs,  for  securing 
the  said  sum  of  2,000/.,  but,  subject  to  the 
said  lease,  and  subject  to  a  power  of  redemp- 
tion for  Carpenter  and  his  heirs,  in  trust  for 
J.  Read,  his  heirs  and  assigns ;  and  by  the 
same  indentures,  J.  Read  conveyed  the  two 
closes  to  Carpenter  and  his  heirs  upon  the 
like  trusts ;  and  Wilkes  and  Chrees  cove- 
nanted to  stand  possessed  of  the  residue  of 
the  several  terms,  in  trust  for  Carpenter,  his 
heirs  and  assigns. 

By  a  deed  of  the  7th  of  October  1791, 
between  J.  Carpenter  of  the  first  part.  Cocker 
of  the  second  part,  Wilkes  of  the  third  part, 
Chrees  of  the  fourth  part,  Banckes,  J.  Read, 
and  Dumaresq  of  the  fifth  part ;  Carpenter 
and  the  parties  of  the  second  and  third  parts 
demised  to  Banckes,  J.  Read,  and  Duma- 
resq, their  executors  and  administrators,  the 
messuage  and  appurtenances,  and  the  forty- 
seven  acres,  and  also  the  two  closes,  and 
also  all  the  mines  and  veins  of  coal  being 
in  and  under  the  same  for  the  term  of  forty- 
two  years,  from  the  29th  of  Sleptember  then 
last  past,  yielding  and  paying  during  the 
asid  term,  to  Carpenter,  his  heirs  and  assigns. 


the  yearly  rent  of  100/.,  as  and  for  the  sur- 
face rent  of  the  messuages  and  closes,  pieces 
or  parcels  of  land,  by  equal  half-yearly  pay- 
ments ;  and  also  yielding  and  papng  every 
year  during  the  said  term,  in  respect  of  the 
mines  and  minerals,  to  Carpenter,  his  heirs 
and  assigns,  the  sum  of  9d,  per  ton,  &c., 
(being  certain  royalty  rents  on  the  minerals 
raised).  And  Carpenter  did  thereby  cove- 
nant with  the  parties  of  the  fifth  part,  that 
he,  Carpenter,  his  heirs  and  assigns,  would 
at  any  time  thereafter,  at  their  request  and 
costs,  execute  a  lease  of  the  said  mines  and 
prembes,  for  the  further  term  of  twenty-one 
years,  to  commence  from  the  expiration  of 
the  term  of  forty-two  years,  and  to  be  sub- 
ject to  the  same  yearly  surface  and  other 
rents,  and  to  the  same  covenants,  except 
the  covenant  for  renewal.  And  t^e  lessees 
therein  covenanted,  that  they,  their  execu- 
tors, administrators,  and  assigns,  should 
and  would  so  work  the  said  mines,  as  that 
there  should  be  no  more  thereof  wasted  or 
left  for  the  support  of  the  roof,  than  should 
be  absolutely  necessary  for  the  safety  of  the 
works,  and  that  all  the  mines  should  be 
fairly  got,  and  regularly  worked,  to  as  little 
disadvantage  as  possible  to  the  said  J.  Car- 
penter, his  executors,  administrators,  and 
assigns.  The  lease  contained  no  provision 
as  to  a  sleeping  rent. 

By  a  de«i  of  release  of  the  8th  of  October 
1791,  after  reciting  the  lease  granted  to  the 
partnership,  CJarpenter,  in  execution  of  the 
trust  of  the  release  of  the  6th  of  October 
1791,  reconvey ed  to  Cocker,  his  heirs  and 
assigns,  the  messuage  and  forty-seven  acres, 
together  with  the  surface  rent  of  100/.,  and 
all  the  rents  and  royalties  to  grow  due  in 
respect  of  the  mines,  subject  to,  and  reserv- 
ing a  power  to  Carpenter  and  his  heirs,  to 
grant  a  further  lease  of  the  said  mines  and 
premises  for  the  term  of  twenty-one  years, 
and  subject  to  redemption  on  payment  of 
the  2,000/.  and  interest.  And  by  the  same 
deed,  Carpenter  reconvey  ed  to  J.  Read,  his 
heirs  and  assigns,  all  the  two  closes,  &c. 
And  Wilkes  and  Chrees*  covenanted  to  hold 
the  several  terms,  in  trust  for  Cocker,  his 
heirs  and  assigns. 

After  several  mesne  assignments,  the 
whole  interest  in  the  lease,  by  a  deed  of  the. 
16th  of  July  1803,  became  vested  in  Baker 
and  Crane,  as  trustees  for  certain  orediton. 

In   August   1811,  John   Read    became 
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iHinkrupt;  and  by  a  deed  of  the  29th  of 
March  1822,  his  assignees  and  the  trustees 
of  the  deed  of  July  1803,  assigned  all  his 
interest  in  the  lease  to  Samuel  Walker. 

In  August  1834,  Samuel  Walker  became 
bankrupt,  and  W.  Ellis  was  appointed  his 
assignee.  On  the  15th  of  December  1834, 
W.  Ellis,  as  such  assignee,  entered  into 
articles  of  agreement,  to  sell  all  the  interest 
in  the  lease  to  the  plaintiffs,  and  on  the  12th 
of  January  1836,  a  formal  assignment  was 
executed. 

By  deeds  of  lease  and  release  of  the  13th 
and  14th  of  April  1796,  John  Read,  in  con- 
sideration of  9,000Z.  conveyeid  to  Matthew 
and  Thomas  Jefferys,  as  tenants  in  common 
in  fee,  all  those,  the  mines  and  minerals, 
&c.,  under  the  lands  comprised  in  the  lease 
of  the  7th  of  October  1791,  (excepting  the 
pipe,  pot,  and  fire  clay,)  subject,  however, 
to  that  lease  and  to  the  covenant  for  renewal 
therein  contained ;  and  J.  Read  thereby 
covenanted  to  pay  off  Cocker*s  mortgage, 
and  to  procure  die  legal  estate  in  the  mines 
to  be  conveyed  to  Slatthew  and  ITiomas 
Jefferys.  Matthew  Jefferys  died  in  1813, 
having  by  his  will  devised  all  his  interest  in 
the  premises  to  his  son  John  Jefferys.  On 
ike  8th  of  July  1835,  John  Jefferys  died, 
and  by  his  will,  his  moiety  of  the  premises 
became  vested  in  G.  Talbot,  William  Lea, 
and  John  Lea,  in  trust  for  sale ;  and  the 
devisees  in  trust,  and  the  cestuis  que  trust 
were  made  defendants  to  the  suit. 

Thomas  Jefferys  (the  other  tenant  in  com- 
mon) died  in  1818,  having  by  his  will, 
(making  no  specific  devise  of  the  mines,) 
given  all  his  residuary  real  and  personal 
estate  to  the  defendant  Mrs.  Coxe,  who  was 
also  his  heiress-at-law. 

In  April  1796,  W.  Savage  and  J.  Adams 
(trustees)  paid  off  Cocker*s  mortgage,  and 
the  mortgaged  premises  were  transferred  to 
them,  as  a  security  for  the  2,000Z.  and  in- 
terest from  that  date.  James  Adams  died 
on  tbe  16th  of  October  1813,  leaving  W. 
Savage,  his  co-trustee,  him  surviving. 

The  bill  then  stated,  that  the  legs!  estate 
in  the  mines  (except  the  pipe,  pot,  and  lire 
clay)  was  now  vested  in  W.  Savage  (defen- 
dant), or  else  as  to  one  moiety  thereof  in 
Ann  Chaplin  (defendant),  in  trust,  as  to  one 
moiety,  for  the  parties  entitled  under  John 
Jefferys's  will,  and  as  to  the  other  moiety  in 
trust  for  Mrs.  Coxe. 


J.  Carpenter  died  in  March  1819,  leaving 
the  defendant,  Greorge  Carpenter,  his  heir- 
at-law.  The  bill  farther  stated,  that  the 
owners  in  fee  of  the  surface  of  the  premises, 
comprised  in  the  lease  of  the  7th  of  October 
1791,  were  always  ready  to  grant  a  further 
lease  of  the  premises,  pursuant  to  the 
covenant  therein  contained.  The  bill  then 
charged,  that  the  defendants,  the  owners  of 
the  reversion  in  the  mines,  were  bound  to 
grant  such  renewed  lease,  in  pursuance  of 
the  covenant,  and  also  of  the  trusts  contained 
in  the  release  of  the  6th  of  October  1791. 
The  owners  of  the  reversion  in  the  surface 
of  the  premises,  were  not  made  parties  to 
the  suit. 

The  bill,  which  was  filed  by  the  plaintiffs, 
as  purchasers  of  all  the  interest  in  the  lease  ' 
from  the  assignees  of  J.  Walker,  prayed  that 
the  covenant  for  renewal  might  be  specific 
caJly  performed,  and  that  the  defendants 
might  be  decreed  to  execute  to  the  plaintiffs 
a  new  lease  for  twenty- one  years,  to  com- 
mence from  the  expiration  of  the  original 
term  of  forty-two  years ;  and  that  the  said 
defendants  might  be  restrained  from  bring-^ 
ing  any  action  of  ejectment,  or  demising  the 
premises  to  any  other  person. 

A  supplemental  bill  was  filed,  stating, 
that  since  the  filing  of  this  bill,  a  decree  had 
been  made  at  the  Rolls,  appointing  John  and 
Matthew  Jefferys  and  C.  Davey,  trustees, 
in  the  place  of  the  trustees  named  in  the 
wUl  of  J.  Jefferys,  deceased,  who  had  de- 
clined to  act ;  and  that  all  the  real  and  per- 
sonal estate  of  the  testator  had  been  conveyed 
to  them ;  and  praying  the  same  relief  against 
the  new  trustees. 

The  term  of  forty-two  years  expired  at 
Michaelmas  1833. 

The  defence  set  up  by  the  answers,  was 
to  the  effect,  that  shortly  after  the  bankruptcy 
of  John  Read,  the  mines  had  ceased  to  be 
worked,  and  were,  in  fact,  "  drowned  out," 
and  that  no  royalty  had  been  paid  to  the 
owners  of  the  reversion  for  twenty  years 
past ;  and  that  it  was  the  intention  of  the 
plaintiffs,  if  they  obtained  a  new  lease,  not 
to  work  the  mines,  but  to  keep  others  from 
working  them,  as  they,  the  plaintif&,  had 
mines  of  their  own  in  the  immediate  neigh- 
bourhood. And  the  defendants  submitted, 
that  it  was  not  an  equitable  u^e  of  the  said 
lease,  to  keep  the  mines  unproductive  to  the 
owners  for  twenty  years,  and  that  the  Court, 
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after  such  an  abuse,  would  not  decree  spe- 
cific performance  of  the  covenant  to  renew. 
That  on  the  24th  of  June  1833,  application 
was  made  by  S.  Walker  to  the  defendants, 
for  a  renewed  lease,  when  by  a  letter  of  the 
28th  of  June,  Bailey,  as  solicitor  of  the 
defendants,  declined  to  grant  such  renewed 
lease. 

The  answers  also  set  up  the  case,  that  in 
consequence  of  the  severance  of  the  interest 
in  the  reversion  of  the  surface  and  of  the 
mines,  the  covenant  for  renewal  could  not 
be  enforced  as  to  the  mines  only. 

Mr.  Wakefield,  Mr.  Faher,  and  Mr. 
Craiffy  for  the  plaintifife. — The  right  of  the 
plaintiffs  to  a  renewal,  rests  upon  two 
grounds.  First,  upon  the  trust  reposed  in 
Carpenter  by  the  deed  of  the  6th  of  October 
1791,  to  grant  a  further  lease  of  twenty-one 
years ;  and  secondly,  upon  the  covenant  to 
renew  in  the  lease  of  the  7th  of  October 
1791.  It  is  asked,  that  the  trustee  may 
execute  that  trust. 

[WiGRAM,  V.C. — The  question  is,  whe- 
ther you  are  eestuis  que  trust  under  the  deed 
of  the  6th  of  October.  Suppose  the  parties 
to  it  had  burnt  it  the  next  day,  could  the 
lessees  have  set  it  up  again  ?] 

It  was  a  trust  for  their  benefit.  And  this 
question  is  quite  independent  of  the  cove- 
nant. Next,  as  to  the  covenant  in  the  lease. 
The  specific  performance  eannot  be  resisted, 
on  the  ground  of  forfeiture  for  not  working, 
for  the  covenant  is  only  to  work  properly, 
and  not  to  raise  any  given  quantity,  or 
for  continuity  of  working.  There  is  no 
sleeping  rent  reserved.  But  in  1815,  the 
mines  were  drowned  out,  by  no  default  of 
the  lessees.  The  severance  of  the  surface 
and  the  mines  by  the  lessor,  cannot  affect 
the  rights  of  the  lessee.  Even  if  there  had 
been  a  forfeiture,  the  acceptance  of  the  sur- 
face rent  by  the  parties  entitled,  has  waived 
it.  But  there  has  been  no  forfeiture  giving 
a  right  of  re-entry — HiU  v.  Barclay  (1). 

Mr.  S.  Sharpe  and  Mr.  FolleU,  for  the 
parties  entitled  under  John  Jefferys's  will. 
Carpenter  was  a  trustee  for  the  owner  of  the 
inheritance,  and  not  for  the  lessees ;  and  so 
the  bill  puts  it,  for  it  prays  merely  a  specific 
performance  of  the  covenant.  After  that 
deed  was  executed,  would  the  lessees  have 
heem  bound  to  accept  a  lease  of  the  premises  ? 


The  arrangement  was  necessary,  in  order 
that  the  lessees  might  have  a  legal  interest. 
In  the  reconveyance  by  Carpenter,  he  re- 
serves to  himself  a  power,  and  not  a  trust. 
But  if  it  were  a  trust,  it  cannot  be  contended 
that  the  lessees,  after  breaking  every  cove- 
nant in  the  lease,  could  come  for  the  execu- 
tion of  that  trust.  Whether  it  stands  upon 
the  trust  or  the  covenant,  it  comes  to  the 
same  question ;  namely,  the  conduct  of  the 
parties.  The  defence  rests  upon  this  ground ; 
it  is  evident,  the  intention  of  the  mortgagee 
and  owner,  in  granting  the  lease  of  October 
1791,  was  to  have  a  beneficial  enjoyment 
of  the  mines  ;  if  that  intention  is  frustrated 
by  the  conduct  of  the  lessees,  the  Court  will 
not  lend  them  its  assistance  to  obtain  a  re- 
newed lease,  but  wiH  leave  them  to  their 
remedies  at  law.  That  is  the  principle  laid 
down  in — 

The  Duke  of  Bedford  v.  the  Trustees  of 

the  British  Museum,  2  Myl.  8c  K. 

552 ;  s.  c.  2  Law  J.  Rep.  (n.s.)  Chanc. 

129. 
Roper  V.  Williams,  Turn.  &  Russ.  18. 
Otherwise,  the  Court  would  be  assisting  the 
plaintiffs  in  preventing  the  mines  being 
worked.  But  the  delay  of  the  plaintiffs  is 
fatal  to  the  relief  asked.  The  lease  expired 
in  Michaelmas  1833  ;  in  June  1833,  appli- 
cation was  made  for  a  new  lease,  and  posi- 
tively refused  by  the  defendants,  and  the  bill 
was  not  filed  till  January  1836. 

Heapy  v.  HiU,  2  Sim.  &  Stu.  29. 
Watson  V.  Reid,  1  Russ.  &  Myl.  236. 

Mr.  Swanston  and  Mr.  J.  Bacon,  for 
Mrs.  Coxe. 

Mr,  Wakefield,  in  reply. — By  the  lan- 
guage of  the  deed  of  October  6,  they  have 
made  this  a  trust,  and  they  cannot  now 
avow  a  different  intention — Lord  Irnham  v. 
Child  (2). 

[WiGRAM,  V.C.  —  The  question  then 
would  be,  whether  you  had  paid  the  whole 
consideration.] 

From  1815  to  1833,  the  lessors  never 
complained  tiiat  no  coal  was  raised.  A 
breach  of  the  covenants  is  said  to  have  been 
committed  for  eighteen  years,  and  the  lessors 
have  never  attempted  to  enforce  their  rights. 
The  object  of  the  lessees  was  not  merely  to 
work  the  mines,  but  to  have  ironworks  on 


(1)  18  Vbb.  56. 


(2)  1  Bro.  C.C.  92. 
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the  sui^M^e.  They  have  not  broken  the  co- 
venailts  in  the  lease,  and  there  is  no  case  of 
a  lease  being  detennined  upon  equitable  cir- 
cumstances. The  cases  cited  as  to  delay, 
do  not  apply ;  for  the  lessees  were  in  posses- 
sion after  the  determination  of  the  lease,  as- 
serting their  right ;  and,  in  that  state  of  things, 
there  could  be  no  laches  in  not  filing  a  bill. 

Jan.  11,  1842.— WioRAM,V.C.— In  this 
case,  I  have  come  to  the  conclusion,  that  I 
cannot  finally  dispose  of  it,  without  an  in- 
quiry on  certain  points.  But  before  I  state 
die  reasons  of  my  judgment,  I  must  mention, 
that  the  record  is  in  that  state,  that  I  can 
make  no  decree,  unless  the  plaintiffs  are 
disposed  to  concede  some  points  which  must 
be  inserted  in  the  decree.  The  bill  is  filed 
by  the  assignees  of  a  lease  granted  in  Octo- 
ber 1791,  for  a  term  of  forty-two  years, 
with  a  covenant  to  renew  for  twenty-one 
years  more,  to  obtain  the  benefit  of  that 
covenant.  Now,  that  lease  comprised  the 
surface  of  certain  lands,  and  the  mines  under 
them.  The  owners  of  the  sur&ce  are  not 
parties  to  the  suit ;  but  it  was  consented  to 
by  all  parties,  that  it  should  be  treated  as  a 
suit  seeking  only  a  lease  of  the  mines ;  and 
with  respect  to  the  mines,  it  is  necessary 
that  all  persons  beneficially  interested  there- 
in should  be  parties.  Now,  it  appears,  that 
in  1794,  J.  Read,  who  seems  from  his  acts 
to  have  been  the  owner  of  the  reversion  in 
the  premises,  conveyed  the  reversion  in  the 
mines,  expectant  on  the  lease,  to  Matthew 
and  Thomas  Jefferys,  as  tenants  in  common 
in  fee,  excepting  thereout  to  himself  and  his 
heirs,  "  the  pipe,  pot,  and  fire  clay,"  Now, 
it  is  not  shewn  what  has  become  of  that 
interest :  for  anything  that  appears  to  the 
contrary,  it  is  at  this  time  vested  in  the 
assignees  of  John  Read ;  for  all  that  they 
conveyed  to  S.  Walker  were  the  leasehold 
interests,  which  at  that  time  were  vested  in 
John  Read.  If,  then,  I  am  to  proceed  in 
the  case,  without  the  assignees  being  parties, 
it  must  be  on  the  terms  of  the  plaintiffs 
waiving  all  right  to  relief,  in  respect  of  libe 
pipe,  pot,  and  fire  clay. 

A  further  difficulty  occurs  with  respect 
to  the  reversion  in  the  mines.  The  title  of 
Mrs.  Coxe  to  one  moiety  appears  to  be 
regularly  deduced.  As  to  the  others,  it 
appears  to  be  vested  in  the  devisees  in  trust 
under  the  will  of  John  Jefferys,  after  pay- 


ment of  debts,  for  the  benefit  of  his  children ; 
and  it  does  not  appear  on  the  record  who 
the  children  of  John  were.  But  on  looking 
through  the  case,  it  appeared  to  me,  that  as 
the  trustees  were  here,  I  might,  by  saving 
the  rights  of  those  parties,  make  a  decree 
with  perfect  safety;  if  the  plaintiffs  will 
consent  that  in  any  lease  to  be  granted, 
there  shall  be  a  recital  of  so  much  of  the 
will  of  John  Jefferys,  as  will  shew  what  the 
interest  of  those  parties  was ;  for  by  decree- 
ing a  lease  to  be  granted  by  the  heir  of 
Carpenter  simpliciier,  a  legal  interest  would 
pass  to  the  lessees,  and  the  property  might 
afterwards  pass  into  the  hands  of  a  purchaser 
for  value  without  notice,  and  thereby  per- 
sons having  beneficial  interests  might  suffer 
by  it.  But  I  take  it  for  granted,  that  the 
plaintiffs  will  not  object  to  that  being  done. 
I  will  now  state  the  conclusions  I  have 
come  to  on  the  case.  It  appears,  that  before 
executing  the  indentures  of  the  5th  and  6th 
October  1791,  J.  Read  and  Banckes  and 
Dumaresq,  carried  on  business,  in  partnership 
as  coal  and  iron-masters,  and  were  desirous 
of  accepting  a  lease  of  the  premises  in  ques- 
tion, for  the  purpose  of  getting  the  coal, 
ironstone,  &c.  under  the  same,  and  making 
iron  thereon.  In  order  to  give  effect  to  this 
desire,  application  was  made  to  Cocker  to 
concur  in  granting  such  lease,  and  the 
arrangement  was  effected  by  the  deeds  of 
the  5th  and  6th  of  October  1791 — (vide 
supra).  By  the  release,  it  will  be  observed, 
the  property  comprised  in  Cocker's  mort- 
gage, and  **  the  lower  grounds,"  not  therein 
comprised,  were  conveyed  to  Carpenter. 
By  a  deed  of  lease  of  the  7th  of  October 
1791,  the  property  is  demised  by  Carpenter 
to  the  partnership,  rents  are  reserved,  a 
sur&ice  rent  of  1002.,  and  no  more,  being 
the  exact  amount  of  the  interest  on  Cocker's 
mortgage ;  royalties  are  reserved,  and  there 
is  a  proviso  for  re-entry,  in  the  case  of  non- 
pa3nnent  of  rent.  Then  follows  a  covenant 
by  the  lessees,  for  payment  of  the  rent,  and 
also  ''that  the  lessees  shall  and  will  so 
work  the  mines,  &c." — (vide  supra).  Then 
in  a  subsequent  part  there  is  a  covenant  for 
renewal.  By  lease  and  release  of  the  7th 
and  8th  of  October  1791,  made  between, 
&c.,  (vide  suprttf)  reciting  the  different 
transactions,  the  property  comprised  in  the 
mortgage  was  reconveyed  to  Cocker,  in  fee, 
subject  to  the  lease  made,  and  subject  to  a 
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power  in  Carpenter  to  grant  a  lease  for 
twenty-one  years,  and  the  rest  of  the  pro- 
perty to  J.  Read,  in  fee,  subject  in  the  like 
manner.  Subsequently,  the  whole  interest 
in  the  lease  became  vested  in  J.  Read.  In 
August  1811,  J.  Read  became  bankrupt,  and 
the  interest  in  the  lease  then  vested  in  his 
assignees.  From  1791  till  his  bankruptcy, 
J.  Read  worked  the  mines,  and  paid  royal- 
ties to  Thomas  and  Matthew  JeSerys ;  and 
from  his  bankruptcy  to  1815,  his  assignees 
worked  the  mines,  and  paid  royalties  to 
Thomas  and  Matthew  JeiFerys.  In  1815, 
the  mines  were,  in  the  language  of  the  ad- 
missions, *^  drowned  out,"  and  the  same 
have  never  been  since  worked,  or  any  rent 
or  royalties  paid  in  respect  of  the  same.  In 
1817,  S.  Walker  purchased  the  interest  in 
the  lease,  which  was  assigned  to  him  in 
March  1822.  On  the  24th  of  June  1833, 
being  little  more  than  three  months  from 
the  expiration  of  the  lease,  the  solicitors  of 
S.  Walker  wrote  a  letter  to  the  solicitor  of 
the  then  proprietors  of  the  mines,  demanding, 
in  effect,  a  further  lease  of  twenty-one  years, 
according  to  the  terms  of  the  contract  con- 
tained in  the  deed  of  the  6th  of  October 
1791,  and  in  pursuance  of  the  covenant  in 
the  lease  of  the  7th  of  October  following. 
It  appears,  therefore,  that  at  that  time  the 
solicitors  of  the  plaintiffs  referred  their  right 
to  the  renewed  lease,  as  in  the  argument  in 
this  case,  both  to  the  covenant  in  the  lease, 
and  to  the  trust  vested  in  Carpenter  to  grant 
a  new  lease.  It  appears  that  that  letter  was 
accompanied  by  a  draft  of  the  proposed  lease. 
On  the  28th  of  June  following,  the  draft 
was  returned  with  the  following  letter  from 
the  defendants*  solicitor : — "  I  was  much 
surprised  to  receive  the  draft  lease,  which 
you  sent  me  for  my  perusal  on  the  25th 
inst.,  having  before  expressed  to  you  that 
Mr.  Jefferys  and  Mrs.  Coxe  do  not  consider 
that  Mr.  Walker  is  entitled  to  demand  it. 
I  therefore  beg  to  return  you  the  draft." 
On  the  Ist  of  July,  Mr.  Walker's  solicitors 
again  wrote  to  the  defendants'  solicitor  a 
letter,  in  which  they  did  not  dispute  his 
statement,  that  he  had  before  expressed  to 
them  that  his  clients  did  not  consider  Mr. 
Walker  entitled  to  demand  the  lease,  but 
expressing  a  wish  to  be  informed  whether 
they  may  consider  his  letter  as  a  re^sal  on 
the  part  of  his  clients  to  grant  the  lease. 
This  is  answered  by  a  letter  of  the  3rd  of 


July,  in  which  the  defendants*  solicitor  says, 
that  **  they  may  consider  his  former  letter 
as  the  refusal  of  his  clients  to  grant  the  lease, 
as  they  decidedly  decline  doing  so."  In 
August  1834,  S.  Walker  became  bankrupt, 
and  W.  Ellis  was  appointed  sole  assignee. 
In  the  same  year,  W.  Ellis  agreed  to  sell  to 
Messrs.  Walker,  the  interest  of  Samuel 
Walker  in  the  lease ;  and  by  a  deed  of  the 
12th  of  January  1836,  the  lease  was  formally 
assigned  to  them.  The  plaintiffs  entered 
upon  the  premises,  and  have  ever  since  been 
in  possession.  .  The  defendants  are  said  to 
be  the  persons  in  whom  the  legal  and  bene- 
ficial interest  in  the  mines  now  are  vested ; 
and  subject  to  the  inquiry  which  I  propose 
to  direct,  I  shall  assume  the  defendants  to 
sustain  that  character.  The  bill  was  filed 
on  the  27th  of  January  1836,  being  two 
years  and  seven  months  after  the  decisive 
refusal  of  Mr.  Bailey  on  the  part  of  his 
client,  to  grant  a  new  lease  for  twenty-one 
years,  and  two  years  and  three  months  after 
the  original  lease  expired.  The  bill  prays 
a  specific  performance  of  the  covenant. 

The  plaintiffs  rest  their  title  to  relief  on 
two  distinct  grounds ;  first,  on  the  covenant 
to  renew  in  Qie  original  lease  of  1791 ;  and 
secondly,  if  for  any  reason  the  Court  should 
refuse  to  enforce  the  performance  of  that 
covenant,  supposing  the  plaintiffs'  title  to 
relief  to  have  depended  on  that  covenant 
alone,  the  plaintiffs  insist  that  they  have 
an  equitable  right  to  the  relief  prayed  by 
the  bill,  on  the  ground  of  a  trust  completely 
declared  in  their  favour  by  the  deed  of  the 
6th  of  October  1791.  In  the  argument  for 
the  defendants,  it  was  insisted,  that  the  prayer 
of  the  bill  being  confined  in  terms  to  a  spe- 
cific performance  of  the  covenant  for  renewal 
in  the  lease  of  October  1791,  the  Court 
could  not  found  a  decree  on  the  allied 
trust  in  the  release  of  the  6th  of  October 
1791.  To  this  argument,  I  cannot  accede ; 
the  whole  question,  so  far  as  the  alleged 
trust  is  concerned,  arises  upon  the  construc- 
tion of  the  instruments  executed  in  October 
1791,  which  are  common  to  both  parties; 
and  I  should  be  greaGy  restricting  the  usual 
practice  of  the  Court  in  such  cases,  if  I  were 
to  reftise  the  plaintiffs,  under  the  prayer  for 
general  relief,  any  equity  to  which  they  are 
entitled  under  the  deed  of  the  6th  of  October 
1791.  No  surprise  on  the  defendants  can 
be  allied  by  my  doing  so ;  and  that  is  a 
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wholesome  test,  though  not  always  a  conclu- 
sive one,  by  which  the  sufficiency  of  the 
prayer  for  general  relief  is  to  be  tried.  I 
shall  therefore  entertain  both  the  questions 
insisted  on  by  the  plaintiffs. 

The  objection  taken  by  the  defendants 
to  the  plamtiffs*  case,  so  fax  as  it  depends  on 
the  covenant  for  renewal,  are  two ;  first,  it 
is  said,  that  the  acquiescence  of  the  plain- 
tiffs, from  the  drd  of  July  1 833,  till  the 
filing  of  the  bill  in  July  1836,  after  the 
refusal  of  the  defendants  to  grant  the  lease, 
is  decisive  against  the  plaintiffs'  claim ;  and 
Heapy  v.  Hill  and  Watson  v.  Reid  were 
cited.  Secondly,  the  defendants  aver,  that 
those  under  whom  the  plaintiffs  claim  had 
forfeited  their  right  to  a  renewal  of  the  lease 
in  equity,  by  a  breach  of  the  covenant,  in 
not  having  so  worked  the  mines,  that  there 
should  be  no  more  thereby  wasted  or  left 
for  the  support  of  the  roof  than  should  be 
necessary  for  the  safety  of  the  works ;  and 
by  a  further  breach  of  covenant  in  having 
wrongfully  discontinued  working  the  mines 
since  the  year  1815,  whereby  the  same  have 
been  and  now  are  wholly  unproductive  to 
the  lessor.  I  will  consider  these  two  ob- 
jections separately;  and  first,  with  respect 
to  the  acquiescence  of  the  plaintiffs  in  the 
notice  given  by  the  defendants  in  July  1 833. 
To  this  objection,  if  it  stood  alone,  I  should 
be  strongly  disposed  to  give  every  effect 
which  the  rules  of  the  Court  permitted  me 
to  do.  In  contracts  relating  to  land,  time 
is  not  generally  considered  as  of  the  essence 
.  of  the  contract  in  courts  of  equity.  At  one 
time  it  was  considered  that  time  could  not 
be  made  of  the  essence  of  the  contract,  even 
by  express  stipulation;  it  was  afterwards 
decided,  that  it  might  by  express  stipula- 
tion ;  and  firom  that  time  the  tendency  of 
the  decisions  of  this  Court,  especially  those 
of  Sir  J.  Leach,  has  been  to  hold  persons, 
concerned  in  contracts  relating  to  land, 
bound,  as  in  other  contracts,  to  regard  time 
as  material — Reynolds  v.  Nelson  (5),  Heapy 
V.  HiU,  Watson  v.  Reid,  Stuart  v.  Smith 
(6),  Cooper  v^  Emery  (7),  (both  those  cases 
are  prepared  for  reporting  by  Mr.  Russell, 
by  whom  I  was  furnished  with  a  note  of 
them) — Ripley  v.  Woods  (8)  and  Lloyd  v. 

(5)  5  Mad.  60. 

(6)  16th  December  1834. 

(7)  Rolls,  17th  July  1889. 

(8)  2  Sim.  161k 


CoUett(9),  And  this  principle  has  been 
applied  with  a  greater  strictness  where,  firomi 
the  circumstance  that  the  property  was  con- 
nected with  trade,  time  was  obviously  mate- 
rial, as  in  Hughes  v.  Wynne  {10)  and  Cos- 
lake  V.  7^17^(11).  Those  cases  appear  to  me 
so  sound  in  principle,  that  I  certainly  will  not 
be  the  first  to  shake  them.  Heapy  v.  HiU 
and  Watson  v.  Reid  are  indeed  authorities, 
that  if  one  of  two  parties,  concerned  in  a 
contract  respecting  lands,  gives  the  other 
notice  that  he  does  not  hold  himself  bound 
to  perform,  and  will  not  perform,  the  con- 
tract between  them,  and  the  other  contract- 
ing party,  to  whom  the  notice  is  given,  makes 
no  immediate  assertion  of  his  right  to  enforce 
the  contract,  equity  will  consider  his  con- 
duct as  an  acquiescence  in  the  notice,  and 
an  abandonment  of  any  equitable  right  he 
may  have  had  subsequently  to  enforce  the 
contract,  and  vrill  leave  the  parties  to  their 
legal  remedies  or  liabilities.  In  this  case 
the  plaintiffs,  or  those  under  whom  they 
claim,  might  have  claimed  a  renewal  of  the 
lease  at  any  time  after  the  7th  of  October 
1791 ;  they  work  the  mines  firom  that  time 
to  1815,  fi-om  which  time  the  working  of 
the  mines  was  discontinued;  I  say,  the 
working  was  discontinued,  because  I  agree 
with  Mr.  Wakefield,  that  the  surface  and 
the  mines  having  been  the  subject  of  one 
demise,  and  having  both  been  enjoyed  toge- 
ther till  1815,  the  continued  possession  of 
the  plaintiffs,  or  those  under  whom  they 
claim,  of  the  surface,  is  in  law  a  continued 
possession  of  the  mines  also,  in  the  absence 
of  any  adverse  possession  of  the  mines  by 
any  other  party.  However,  from  1815,  the 
working  of  the  mines  has,  in  fact,  been 
discontinued.  In  July  1833,  the  plaintiffs 
have  the  most  positive  and  distinct  notice, 
that  the  owners  of  the  mines  deny  their 
right  to  a  renewed  lease,  and  firom  that  time 
no  assertion  of  right,  or  intention  to  assert 
the  right,  has  been  made  or  declared.  I  am 
not  persuaded  that  either  of  the  grounds 
put  forward  by  the  plaintiffs  for  taking  this 
case  out  of  the  operation  of  the  rule  in 
Heapy  v.  Hill  and  Watson  v.  Reid,  are 
sufficient.  The  constructive  possession  of 
the  mines,  without  ever  actually  entering 
them,  which,  since  the  termination  of  the 


(9)  4  Bro.  C.C.  469. 

(10)  Torn.  &  Russ.  3 

(11)  I  Rum.  876» 
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forty-two  years'  lease,  the  plaintiffs  have 
had,  by  the  occupation  of  the  surface,  has 
in  no  respect  altered  the  position  of  either 
party.  The  determination  of  the  defendants 
not  to  renew  the  lease,  has  remained  un- 
revoked, and  the  plaintiffs  have  known 
throughout  that  such  was  the  case.  The 
payment,  in  the  meantime,  of  the  surface 
rent  to  the  owners  of  the  surface,  ought  not, 
in  my  judgment,  to  affect  the  rights  of  the 
owners  of  the  mines.  The  ownership  of 
the  right  and  property  in  the  mines  was 
severed  from  the  interest  in  the  suribce  in 
1796,  and  the  mines  and  the  surfece  have 
been  held  as  separate  inheritances  since  that 
time.  That  was  the  act  of  J.  Read,  under 
whom  all  parties  in  the  cause  claim,  and 
has  been  acknowledged  and  acted  upon  ever 
since  it  was  made  by  the  parties,  from  time 
to  time  holding  the  lease  of  October  1791. 
Indeed,  the  fram^  of  this  suit,  to  which 
the  owners  of  the  surface  are  not  parties, 
would  alone  dispose  of  this  objection.  Find- 
ing, however,  that  the  declaration  of  my 
opinion  on  this  point  will  not  necessarily 
decide  the  whole  case,  on  account  of  the 
question  of  trust,  which  has  been  raised,  I 
shall  abstain  from  expressing  my  opinion 
on  that  point  more  distinctly  thim  I  have 
done.  I  proceed,  therefore,  to  inquire  into 
the  validity  of  the  defendants*  second  objec- 
tion, which  is  foimded  on  alleged  breaches 
of  covenant  by  the  lessees,  from  time  to 
time  holding  the  mines  under  the  lease  of 
October  1791.  In  reply  to  this  objection, 
the  plaintiffs  have  made  four  points  :  first, 
that  there  was  no  evidence  that  more  of  the 
mineral  had  been  wasted  or  left  to  the  sup- 
port of  the  roof  than  was  absolutely  neces- 
sary for  the  safety  of  the  works ;  and  that, 
according  to  the  true  construction  of  the 
covenant  for  working  the  mines,  the  lessees 
were  not  bound  to  work  the  mines,  except 
at  their  will  and  pleasure :  secondly,  the 
discontinuance,  by  the  lessees,  of  working 
the  mines,  had  not  been  an  improper  act, 
for  that  the  working  of  the  mines  had 
been  rendered  impracticable  by  their  being 
drowned  out,  and  such  drowning  is  a  cala- 
mity to  which  all  mining  property  is  liable ; 
and  the  lessees  could  not,  by  working  the 
mines,  according  to  any  construction  of  the 
covenants  in  the  lease,  have  prevented  the 
mines  from  being  drowned,  or  relieved  them 
from  the  water  since  they  were  drowned ; 


and  if  this  can  be  made  out  in  fact,  the 
plaintiffs  contend,  that  a  court  of  equity 
will  not  deprive  them  of  a  renewed  lease  by 
reason  of  accidents  not  under  their  controul, 
but  which,  from  the  nature  of  mining  pro- 
perty, must  be  considered  within  the  con- 
templation of  the  parties  at  the  time  the 
lease  is  granted :  thirdly,  it  was  argued,  that 
a  court  of  equity  will  not  refuse  to  perform 
an  agreement  to  grant  a  lease,  by  reason  of 
such  acts  or  omissions  on  the  part  of  a  lessee 
as,  if  a  lease  had  been  granted,  would  have 
constituted  a  breach  of  covenant,  unless 
that  breach  would  have  entitled  the  lessor 
to  enter  and  avoid  the  lease,  as  in  Hill  v. 
Barclay:  fourthly,  it  was  said,  the  lessor 
had  never  complained  of  the  alleged  breaches 
of  covenant,  and  must,  as  against  purchasers 
since  1815,  be  taken  to  have  waived  them. 
The  first  of  these  points,  so  far  as  it  relates 
to  the  manner  of  working  the  mines  (and 
also  the  fourth  point  if  it  is  desired),  must 
be  the  subject  of  inquiry,  though  neither 
party  will  probably  think  ihe  result  of  such 
inquiry  of  importance  equivalent  to  the 
expense  likely  to  attend  it ;  that  is,  I  mean, 
as  to  the  not  leaving  enough  to  support  the 
roof.  With  respect  to  so  much  of  the  first 
point  as  relates  to  the  construction  of  the 
covenant  for  working  the  mines,  I  cannot 
bring  my  mind  to  accede  to  the  plaintiffs* 
view.  The  clearest  language  will  be  neces- 
sary to  satisfy  me  that  Cocker,  the  mort- 
gagee, whose  trustee  Carpenter  was  intended 
to  be,  had  agreed  to  accept  a  lease,  to  con- 
vert his  interest  in  the  mines  into  a  lease, 
reserving  a  rent  only  just  equal  to  the  in- 
terest on  his  mortgage  debt,  at  the  option 
of  the  lessee,  and  to  have  agreed  to  have  con- 
verted this  into  a  dry  reversion  expectant 
on  two  leases  of  sixty-three  years'  duration. 
I  do  not  find  anything  in  &e  language  of 
the  covenant  to  force  me  to  that ;  it  is  an 
improbable  construction.  The  covenant  with 
Carpenter  is,  in  equity,  a  covenant  with 
Cocker.  The  covenant  is,  that  '*  aU  the 
mines  shall  be  &irly  got  and  regularly 
worked  out."  Stopping  Siere,  the  covenant 
is  imperative.  Then  do  the  subsequent 
words,  which  impose  on  the  lessees  the  obli- 
gation to  work  the  mines  at  as  little  disad- 
vantage as  possible  to  Carpenter,  his  heirs, 
&c.,  so  affect  the  construction  of  the  previ- 
ous words  as  to  absolve  the  lessees  fi^m  all 
obligation  to  work  the  mines  at  all  ?     That 
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would,  in  my  opinion,  be  an  unreasonable 
construction  of  the  covenant.  The  covenant, 
I  think,  was  intended  to  oblige  the  lessees 
to  work  the  mines,  and  something  more. 
This  construction  is  in  principle  the  same 
as  that  which  Lord  Cottenham  adopted, 
after  much  consideration,  in  the  case  of  a 
wiJl — Mirehotue  v.  Scaife  (12).  That  was 
the  case  of  a  person  directing  all  his  debts 
to  be  paid  within  six  months ;  and  Sir  J. 
Leach,  in  one  case,  had  held,  that,  although 
a  direction  that  all  debts  i^ould  be  paid 
will  charge  the  real  estate,  if  the  direction 
is,  that  they  shall  all  be  paid  within  six 
months,  that  merely  referred  to  the  pay- 
ment in  the  ordinary  mode,  and  will  not 
affect  the  real  estate.  Lord  Cottenham 
held,  that  a  direction  to  pay  the  debts  cannot 
be  discharged  by  a  direction  to  pay  them 
in  a  short  time ;  and  he  held,  therefore,  in  a 
case  of  that  sort,  that  the  effect  of  the  words 
would  be  to  charge  the  real  estate ;  and  I 
confess  I  cannot  see,  that  if  a  man  covenants 
he  will  work  the  mines,  he  can  be  said  to  be 
discharged  from  the  obligation  to  work 
them,  because  he  covenants  he  will  work 
them  in  a  workmanlike  manner.  The  cir- 
cumstance, that  the  lessee  was  also  lessor 
of  the  mines,  does  not  appear  to  me  to  throw 
any  doubt  on  the  meaning  of  the  covenant ; 
it  was  the  mortgagee  for  whose  benefit  this 
rent  was  principally  reserved.  On  the 
second  point  made  by  the  plaintiffs,  I  am 
not,  so  far  as  the  facts  of  the  case  are  con- 
cerned, in  a  condition  to  form  any  opinion. 
The  admission  is,  that  the  mines  are  in  fact 
drowned  out,  but  whether  that  state  of  things 
is  to  any  or  what  extent  attributable  to  the 
default  of  the  lessee,  either  before  the  drown- 
ing took  place  or  since,  is  a  point  on  which 
the  evidence  leaves  me  in  the  dark.  I 
inclined  certainly  to  the  opinion,  that  if  the 
drowning  be  not  attributable  to  any  default 
on  the  part  of  the  lessees,  and  if  it  is  of  the 
character  which  the  plaintiffs  now  suppose, 
the  Court  ought  to  give  the  plaintiffs  their 
lease,  because  in  that  view,  the  plaintiffs 
will  be  in  no  de&ult,  and  the  defendants  will 
have,  and  still  have,  all  they  would  have  in 
the  mine,  by  force  of  the  covenant  contained 
in  the  lease.  This  question  will  be  the 
subject  of  the  inquiry  I  shall  presentiy  point 


(12)  2  Myl.  &  Cr.  709 ;  s.  c.  7  Law  J.  Rep.  (n.s.) 
CbaBO.  22. 
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out.  My  ultimate  decision  on  the  third 
point  made  by  the  plaintiffs,  will  depend, 
in  a  great  measure,  on  the  result  of  the 
inquiry  I  have  just  referred  to.  The  general 
rule  of  a  court  of  equity  I  take  to  be  this, 
that  a  party  who  asks  the  Court  to  enforce 
an  agreement  in  his  fiivour,  must  aver  and 
prove  he  has  performed,  or  has  been  ready 
and  willing  to  perform,  the  agreement  on  hu 
part.  Where,  however,  the  application  of 
that  general  rule  would  work  injustice,  the 
Court  would  relax  it.  A  breach  of  an 
agreement  may  have  been  committed  for 
which  a  jury  would  only  give  nominal  dam- 
ages ;  a  breach  may  have  been  committed, 
which  a  jury  woidd  consider  as  waived ; 
and  if  the  party  committing  the  breach  has 
performed  those  parts  of  the  agreement 
whereby  the  other  contracting  party  has 
derived  benefit  under  the  agreement  at  his 
expense,  a  court  of  equity  might  do  great 
injustice  by  refusing  to  decree  a  specific 
performance  of  the  agreement.  The  case 
of  Jones  V.  Jones  (13),  though  not  exacdy 
in  point,  illustrates  the  reason  on  which 
these  observations  proceed ;  but  if  it  really 
has  been  by  the  default  of  the  plaintiffs  that 
the  beneficial  interest  of  the  defendants  in 
the  mines  has  been  wholly  destroyed  and 
suspended,  and  if^  as  the  plaintiffs'  counsel 
have  averred  at  tiie  bar,  the  plaintiff  want 
the  means  only  to  support  and  protect  their 
buildings  on  the  surface,  and  do  not  intend 
to  work  the  mines,  I  am  satisfied  I  shall  be 
doing  no  more  than  justice  in  refusing  to 
the  parties  the  decree  they  ask.  If  this 
case  depended,  and  so  feir  as  it  does  depend 
on  the  covenant  for  renewal,  and  on  that 
only,  I  should  at  once  direct  the  inquiry, 
which  I  shall  presently  state ;  but  the 
plaintiffs  contend,  that  tiiey  have  a  tide  to 
the  renewed  lease,  wholly  independent  of 
the  covenant  for  renewal,  and  of  any  cove- 
nants which  they,  or  tiiose  under  whom 
they  claim,  were  under,  during  the  original 
lease.  They  say,  by  the  terms  of  the  re- 
lease of  the  6th  of  October  1791,  Carpenter 
was  constituted  a  trustee  for  the  lessees 
under  whom  the  plaintiffs  claim  on  two 
distinct  trusts :  first,  on  trust  to  grant  the 
lessees  a  lease  for  forty-two  years,  with  i^ 
covenant  for  a  renewal  for  a  fiuther  term  of 
twenty-one  years ;  and  secondly,  on  trust  to 

(13)  12  Vet.  186. 
2F 
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grant  that  fiirther  lease  for  twenty-one  years 
on  request.  The  plaintiffs  further  insist,  that 
inasmuch  as  the  legal  estate  was  absolutely 
vested  in  Carpenter,  by  conveyance  from 
the  owners,  he  thereby  became  trustee  of 
the  intended  lessees,  and  such  lessees  be- 
came absolute  owners  in  equity  of  the  term, 
to  the  extent  defined  by  Carpenter's  trust, 
as  in  Ellison  v.  ElUsofiy  PuLvertofi  v.  Pt*^- 
vertoft,  Ex  parte  Pye,  and  Ex  parte  Dubost 
(14).  In  answer  to  this,  the  defendants 
insist,  that  the  intended  lessees  not  having 
been  parties  to  the  release,  the  Court  must 
look  into  the  whole  transaction,  and  deter- 
mine whether  the  intention  was  to  make 
Carpenter  a  trustee  for  the  intended  lessees 
absolutely,  or  whether  he  was  not  a  trustee 
for  the  lessor,  as  in  Walwyn  v.  Coutts  (15) 
and  Garrard  v.  Lord  Lauderdale  {16) ;  and 
it  is  broadly  contended  for  the  defendants, 
that  notwithstanding  the  conveyance  to 
Carpenter  on  the  trusts  mentioned  in  the 
release  of  the  6th  of  October  1791,  he  was 
a  trustee  for  the  grantors,  and  not  for  the 
lessees ;  and  the  lessees,  not  having  been 
parties  to  the  release,  could  not  have  sus- 
tained a  bill  against  Carpenter  to  enforce 
the  supposed  trust  It  appears  to  me,  that 
both  parties  have  carried  their  arguments, 
on  this  part  of  the  lease,  further  than  it  is 
possible  they  can  be  sustained.  I  cannot 
hold  with  the  defendants'  argument,  that 
Carpenter  was  the  trustee  for  the  grantors 
in  the  release  of  the  6th  of  October  1791, 
and  not  to  any  extent  the  trustee  of  the 
intended  lessee.  The  release  recites  a  pro- 
posal by  Banckes,  Read,  &  Dumaresq,  as 
co-partners,  to  accept  a  lease  for  forty-two 
years  of  the  premises,  for  the  purpose  of 
getting  and  raising  the  coal,  ironstone,  and 
other  minerals,  in  and  under  the  same,  and 
making  iron  thereon,  and  to  become  co- 
partners, and  carry  on  such  works  and  mines 
for  their  mutual  benefit  and  advantage,  on 
the  terms  and  conditions,  and  in  the  manner 
intended  to  be  specified  and  particularized 
in  certain  co-partnership  artides,  intended 
shortly  to  be  executed  between  them ;  and 
that  for  the  better  accomplishing  and  effect- 
ing the  intention  of  the  parties.  Read  had 
applied  to  and  prevailed  on  Cocker  to  join 
in  the  transaction,  out  of  which  the  litigation 

(14)  18  Ves.  140. 

(16)  3  Mer.  707 ;  s.  c  8  Sim.  14. 

(16)  3  Sim.  1. 


in  this  case  has  arisen.  It  appears,  then, 
the  proposed  arrangement  was  carried  out, 
the  co-partnership  between  Banckes,  Read, 
&  Dumaresq,  was  formed  on  certain  terms 
and  conditions  agreed  on  between  them,  and 
the  partnership  accepted  the  lease  of  the 
7th  of  October  1791,  entered  on  the  pre- 
mises comprised  therein,  and  worked  the 
mines ;  and  if  the  lessors  have,  in  ^t,  done 
all  which,  on  their  part  ought  to  be  done,  I 
cannot  but  think  that  the  Court  would  have 
given  them  the  second  lease  on  their  own 
application,  and  have  charged  Carpenter 
with  a  breach  of  trust,  if  by  any  act  of  his 
the  original  lessees  had  been  deprived  of 
such  lease ;  but  I  cannot,  on  the  other  hand, 
go  the  length  of  the  plaintiffs'  argument, 
that  the  trust  declared  in  favour  of  the  les- 
sees, is  so  imperative,  that  this  Court  must 
now  treat  it  as  executed,  and  decree  Car- 
penter  to  grant  a  lease  for  twenty-one  years, 
irrespective  of  the  conduct  of  the  lessees 
during  the  antecedent  term  of  forty-two 
years.  Suppose  a  contract  for  the  sale  of 
land,  the  purchase-money  to  be  paid  on  a 
future  day,  and  the  legal  estate  to  have  been 
conveyed  by  the  vendor  to  a  trustee  in  trust 
to  convey  to  the  purchaser,  on  a  day  later 
than  that  on  which  the  purchase-money  was 
to  be  paid :  suppose  the  day  for  the  con- 
veyance to  arrive,  the  purchase-money  not 
paid,  and  the  trustee  to  ask  the  direction  of 
the  Court,  whether  he  should  convey  the 
estate  to  the  purchaser  or  obey  the  directions 
of  the  vendor,  and  not  convey  it  till  the 
purchase-money  was  paid.  In  such  a  case 
a  court  of  equity  would  not  decree  the 
conveyance  to  be  executed  till  the  pur- 
chase-^money  was  paid.  How  does  that 
case  differ  in  principle  from  this?  Here 
the  lease  for  twenty-one  years  was  to  be 
executed  on  request,  and  might  have  been 
called  for  before  the  lessee  could  have  been 
required  to  perform  a  single  duty  under  the 
prior  lease  of  October  1791,  and  the  case  is 
apparently  distinguished  from  the  case  I 
suggested  above  in  that  particular,  but  in 
principle  there  is  no  di£ference.  In  each 
case  the  contract  is  mutual,  and  the  convey- 
ance or  lease  is  to  be  executed  in  consider- 
ation of  a  duty  to  be  done  by  the  party 
claiming  the  conveyance  or  lease;  and  if 
that  party  has  failed  in  his  duty,  at  the  time 
the  Court  is  called  upon  to  act,  there  is  a 
failure  of  that  consideration,  without  which 
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a  court  of  equity  ought  not,  in  my  opinion, 
to  act,  but  to  leave  the  parties  to  their 
legal  remedies.  I  think,  therefore,  the  ques- 
tion, on  the  alleged  trust,  must  result  in  the 
same  inquiry  as  the  question  on  the  cove- 
nant ;  or  to  use  the  expression  of  the  de- 
fendants' counsel,  the  plaintiffs'  rights,  under 
the  trust  and  under  the  covenant,  are  ex- 
actly co-extensive.  Now,  as  to  the  way  in 
which  the  question  is  to  be  tried,  I  think 
an  issue  is  better,  both  for  the  plaintiffs  and 
for  the  defendants.  The  issues  will  be  two ; 
first,  whether  the  mines  became  drowned 
out  by  reason  of  any  de&ult  in  the  lessees, 
in  not  fairly  working  the  same  according  to 
the  covenants  in  the  lease ;  and  secondly, 
whether  it  is  by  their  de&ult  the  mines  have 
continued  to  be  drowned  out. 

Jan.  24. — ^Wigram,  V.C. — In  this  case 
I  held,  that  I  did  not,  upon  the  evidence 
before  me,  possess  sufficient  information  to 
enable  me  safely  to  decide  upon  the  rights 
of  the  parties,  and  I  directed  two  issues,  &c. 
I  stiU  think  this  would  be  the  proper  mode 
of  deciding  the  cause,  as  it  would  enable  the 
parties  to  get  the  opinion  of  a  court  of  law 
upon  the  disputed  construction  of  the  cove- 
nant, as  the  proper  working  of  the  mines  is 
a  question  of  local  custom.  Both  parties 
have,  however,  concurred  in  asking  me  to 
decide  upon  the  evidence  before  me,  which 
I  have  already  declared  to  be  unsatisfactory 
and  insufficient.  The  only  way  that  I  can 
do  this,  is  by  determining  upon  which  of 
the  parties,  plaintiffs  or  defendants,  I  ought 
to  consider  Uie  onus  of  proof  as  resting,  and 
by  considering  that  party  as  not  haviag 
established  their  case.  Now,  that  onus  I 
must  hold  to  rest  upon  the  plaintiffs.  Up 
to  1815  the  lessees  worked  the  mines,  and 
paid  royalties.  In  1815  they  ceased  doing 
80,  and,  according  to  my  construction  of  the 
covenant,  are  chargeable  with  a  brsach  of 
trust,  unless  they  can  shew  that  it  was  by 
no  de&ult  of  theirs.  As  they  have  refused 
the  issues,  they  decline  giving  me  that  in- 
formation. I  cannot  therefore,  in  £Eivour  of 
the  plaintifis,  who  have  exclusive  possession 
of  die  mines,  and  of  the  means  of  giving 
me  that  information,  intend  that,  by  pro- 
perly working  the  mines,  they  might  not, 
since  1815,  have  produced,  and  might  not 
now  produce  rent  to  the  lessors.  I  think, 
therefore,  I  cannot  now  do  otherwise  than 


dismiss  the  bill  with  costs.  The  form  of 
the  order  must  be,  ''  The  plaintiffs  and  de- 
fendants, by  the  counsel,  declining  to  try 
the  two  following  issues,  &c.,  let  the  bill  be 
dismissed  with  costs." 


.  Bruce,  V.C 
March  14. 


} 


IL£S  V,  DIXON. 


Costs — i7th  New  Order  o/1841. 

Where  the  Master's  report,  in  a  creditors* 
suit,  was  made  and  confirmed  prevumsly  to 
August  1841,  the  creditors  were  held  not  to 
be  entitled  to  the  costs  of  proving  their  debts 
under  the  ^7th  New  Order  of  August  1841. 

This  was  a  creditors'  suit.  The  usual 
inquiries  as  to  debts  having  been  directed, 
the  report  of  the  Master  was  made  and  con- 
firmed previously  to  the  New  Orders  of 
August  1841  coming  into  operation.  The 
cause  now  coming  on  for  further  directions — 

Mr,  Simpkinson  and  Mr,  Heathfield,  for 
the  creditors,  contended,  that  the  creditors, 
who  had  proved  their  debts  before  the  Mas- 
ter, were  entitled  to  their  costs  of  proving 
them,  under  the  47th  New  Order  of  August 
1841. 

Kntght  Bruce,  V.C.  said,  he  had  no  dis- 
position to  extend  the  effect  of  that  order, 
and  that  he  did  not  consider  the  creditors 
entitled  to  their  costs. 


} 


GRIFFITHS  V.  EVAN. 


M.R. 
March  19, 23 

Will — Limitations — Construction —  Te^ 
nancy  in  Tail — Appointment — Estate  for 
Life. 

A,  by  will,  gave  to  B,  his  eldest  daughter, 
certain  real  estates,  for  and  during  the  term 
of  her  natural  Ufe,  and  the  life  of  her  hus^ 
band  C,  and  after  their  several  deceases  ta 
the  use  of  the  lawful  issue  of  the  body  of  B, 
for  ever,  and  for  want  of  such  issue,  the 
testator  authorized  B.  to  dispose  of  the  estates 
by  will,  as  she  should  think  fit,  ^*  confiding 
in  her  that  she  would  not  aUenate  or  transfer 
the  estates  from  his  nearest  family  "  B,  by 
her  wiU,  after  referring  to  the  power  given 
her  by  A's  will,  gave  to  her  husband  C,  th§ 
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real  estaieSy  for  and  during  ihe  term  of  his 
naiwral  life ;  and  after  his  decease  she  gave 
the  same  to  D,  the  son  of  C,  begotten  on  the 
body  of  J.  W,  the  first  wife  of  C,  and  her 
relation^  and  his  lawful  issue  for  ever,  and 
for  want  of  such  issue  to  survive  Z),  B.  autho- 
rized Z).  to  dispose  of  the  estates  to  such 
person  or  persons  as  he  by  his  last  wiU 
should  directy  limit,  and  appoint: — Held, 
thai  B,  took  an  estate  tail  under  the  will  of 
A,  with  a  power  of  appointment,  by  will  (B. 
having  died  without  issue),  in  the  nature  of 
a  trust,  in  favour  of  the  heirs-at-law  of  Z), 
and  that  the  exectUion  of  the  power  of  ap- 
pointment by  B,  was  void, 

David  Howell,  being  absolutely  seiaed  of 
two  estates,  called  Troedyrhiwtracbwerw 
and  PwUygassey,  the  former  of  which  was 
subject  to  a  term  of  500  years,  for  securing 
to  David  William  the  sum  of  300/.,  and 
interest,  duly  made  his  last  will,  bearing 
date  the  12th  of  January  1786,  as  follows, 
that  is  to  say,  *^  I  give  and  devise  unto  my 
eldest  daughter,  Mary  Evan,  wife  of  Stephen 
Evan,  all  those  estates  called  Troedyrhiw- 
tracbwerw and  PwUygassey,  to  have  and  to 
hold  the  same  imto  her,  my  said  daughter, 
Mary  Evan,  for  and  during  the  term  of  her 
natural  life,  and  the  life  of  her  husband 
Stephen  Evan ;  and  from  and  after  their 
several  deceases,  to  the  use  and  behoof  of 
the  lawful  issue  of  the  body  of  the  said  Mary 
Evan,  for  ever ;  and  for  want  of  such  issue, 
I  do  hereby  empower  and  authorize  her, 
my  said  daughter,  Mary  Evan,  to  sell  and 
dispose  of  my  said  estate  to  such  person  or 
persons  as  she  shall  think  fit,  in  and  by 
one  instrument,  in  writing,  being  her  last 
will  and  testament,  legally  executed  and 
attested  by  three  credible  witnesses,  confiding 
in  her,  my  said  daughter,  that  she  wOl  not 
(by  the  said  instrument)  alienate  or  transfer 
my  said  estate  from  my  nearest  family ; 
subject,  nevertheless,  and  I  do  hereby  charge 
my  said  estate  to  the  payment  of  the  mort* 
gage  already  contracted  and  entered  on  by 
one  David  William,"  The  testator  then 
charged  his  estates  with  the  payment  of  60/. 
to  his  three  other  daughters ;  and  concluded 
his  will  as  follows : — "  And  I  do  further 
recommend  my  said  three  daughters,  Rachel, 
Hannah,  and  Esther,  to  the  tender  care  and 
protection  of  my  said  daughter  and  devisee, 
Mary  Evan,  fatherly  advising  her  to  make 


every  further  and  additional  provision  for 
them  in  her  power,  as  £ar  as  her  circum- 
stances will  adSbrd,  on  account  that  I  have 
made  this  distinction,  and  preferred  her  to  a 
higher  station  in  the  enjoyment  of  both  my 
real  and  personal  estate ;  and  lastly,  as  to  all 
my  remaining  goods,  chattels,  and  personal 
estate  whatsoever,  I  give  and  bequeath  the 
same  unto  my  said  daughter,  Mary  Evan, 
whom  I  do  hereby  constitute  and  appoint 
sole  executrix  of  this  my  last  will  and  tes- 
tament, to  pay  and  discharge  my  legacies, 
debts,  and  funeral  expenses,  and  to  accom- 
plish all  things  that  shall  belong  to  her  as 
an  executrix." 

David  Howell  died  in  the  month  of  Au- 
gust 1788,  and  left  Mary  Evan,  Rachel 
Evan,  Hannah  Howell,  afterwards  Hannah 
Griffiths,  and  Hester  Howell,  his  only  issue 
and  co-heiresses-at>law,  surviving  him. 

Mary  Evan  proved  the  testator's  will,  and 
her  husband,  in  her  right,  entered  into  pos- 
session of  the  devised  estates,  and  paid  the 
legacies  given  by  the  will,  and  having  satis- 
fied the  mortgage  of  300/.,  took  a  convey- 
ance of  the  term  of  500  years  to  his  trustee. 
Mary  Evan  executed  her  will,  bearing  date 
the  18th  day  of  February  1814,  in  the  pre- 
sence of  and  attested  by  four  witnesses, 
which  was  as  follows,  that  is  to  say,  I,  the 
said  Mary  Evan,  do  hereby  give  and  devise 
all  the  estates  called  Troedyrhiwtrachwerw 
and  PwUygassey,  together  cdso  with  all  and 
singular  my  real  estate,  subject  neverthe-* 
less  to  the  payment  of  the  mortgage  con- 
tracted thereon,  and  subject  also  to  the 
payment  of  my  legal  debts  and  incumbrances, 
whatsoever  unto  my  husband,  the  said  Ste- 
phen Evan,  by  virtue  of  my  father's  said 
will,  to  hold  die  same  unto  him,  the  said 
Stephen  Evan,  for  and  during  the  term  of 
his  natural  life,  with  Ml  power  for  him  to 
cut  thereon  as  much  timber,  trees,  wood, 
and  coppices  as  shall  or  may  be  sufficient 
only  for  his  own  use,  on  the  said  faxm  of 
Troedjrrhiwtrachwerw,  during  his  lifetime, 
but  is  not  permitted  to  sell  any.  And  my 
will  further  is,  that  the  said  Stephen  Evan 
shall  not  sell  any  tur£i  fix)m  my  said  devised 
estate  during  his  lifetime;  and  firom  and 
after  the  decease  of  the  said  Stephen  Evan, 
I  give  and  devise  all  the  said  estates,  as 
well  as  all  my  real  property,  unto  David 
Evan,  son  of  my  saidhusband,  Stephen  Evan, 
begotten  on  the  body  of  Jennet  Davies,  his 
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first  wife,  and  my  relation,  to  hold  the  same 
imto  him,  the  said  David  Evan,  ^and  his 
lawful  issue  for  ever ;  and  for  want  of  such 
issue  to  survive  him,  I  do  herehy  empower 
and  authorize  him,  the  said  David  Evan,  to 
dispose  of  all  my  said  devised  estate  to  such 
person  or  persons  as  he,  the  said  David 
Evan,  in  and  hy  his  last  will  and  testament, 
legally  attested,  or  otherwise,  shall  direct, 
limit,  and  appoint. 

Mary  Evan  died  in  July  1823,  without 
ever  having  had  any  issue,  and  Stephen 
Evan,  her  husband,  proved  her  will  in  1826, 
and  remained  in  the  possession  of  the  devised 
estates  until  his  death,  intestate,  in  1838, 
when  David  Evan  took  out  letters  of  ad- 
ministration to  his. estate  and  effects,  and 
entered  into  possession  of  the  devised  estates. 

The  bill  was  filed  by  the  heirs-at-law  of 
David  Howell  against  David  Evan,  and 
stated,  that  the  plaintiffs  were  alone  equita- 
bly entitled  to  the  devised  estates,  as  the 
sole  and  only  heirs-at-law,  as  well  of  David 
Howell  as  of  Mary  Evan,  and  as  such 
"nearest  family**  as  were  pointed  out  by  the 
will  of  I^vid  Howell,  to  take  on  fiulure  of 
issue  of  Mary  Evan.  David  Evan  was  the 
great-nephew  only  of  David  Howell,  and 
Mary  Evan  never  suffered  any  recovery  of 
the  devised  estates.  The  bill  prayed,  that 
David  Evan  might  be  decreed  to  let  the 
plaintifb  into  peaceable  possession  of  the 
said  estates,  and  to  account  for  the  rents 
received  by  him  or  by  Stephen  Evan  during 
his  lifetime,  and  that  the  amount  of  David 
Evan's  lien,  if  any  existed,  on  the  estates, 
mig^t  be  set  off  against  an  equal  amount  of 
the  monies  that  might  be  found  due  to  the 
plaintiff,  in  respect  of  the  rents  received  by 
him,  or  by  the  said  Stephen  Evan. 

The  defendant,  by  his  answer,  submitted, 
whether  a  due  appointment  was  not  made 
by  Mary  Evans  to  the  defendant ;  and  whe- 
ther she  had  not  full  power,  by  law,  to  devise 
a  life  interest  in  the  devised  estates  to  her 
husband,  unless  he  was  otherwise  indepen- 
dently entitled  to  such  a  life  int^est ;  and 
whether,  on  the  decease  of  Mary  Evan, 
without  issue,  the  estates  did  not  devolve  on 
Stephen  Evan  for  his  life,  with  remainder 
to  die  defendant,  as  tenant  in  tail  thereof^ 
with  such  ulterior  power  of  testamentary 
appointment,  as  in  the  will  of  Mary  Evan 
ezpreesed. 


Mr»  Pemberton  and  Mr,  Jenkina,  for  the 
plainti£b. — The  word  "  confiding,"  used  in 
the  will  of  the  testator,  is  tantamount  to  the 
expression,  "in.  full  trust  and  confidence;" 
and  if  Mary  Evan  was  tenant  in  tail,  then 
on  her  death  the  estate  of  her  heirs-at-law 
vested  in  possession.  It  is  said,  she  might 
dispose  of  the  estate  given  her  for  her  hus- 
band's life  ;  but  if  there  be  a  limitation  to 
A,  during  the  life  of  B,  and  after  the  death 
of  B,  then  to  the  heirs  of  A,  the  rule  in 
SheUey*8  case  will  apply;  so  that  the  estate 
jMmr  atiire  vie  in  this  case,  coalesces  with 
the  estate  for  life  given  to  Mary  Evan,  the 
donee  of  the  power,  and  she  not  having 
selected  one  of  the  nearest  relatives  as  the 
appointee,  the  execution  of  the  power  is 
void.  Another  objection  to  the  defendant's 
claim  is  this,  viz.  Mary  Evan  had  power 
given  her  to  dispose,  by  will,  of  the  fee 
simple  of  the  estate,  and  this  she  has  not 
done. 

The  following  authorities  were  cited  on 
behalf  of  the  plaintiffs : — 

Feame^  p.  83. 

WHght  V.  Atkyns,  17  Ves.  255,  and  19 

Ves.  299. 
Douglas  v.  Congreve,  1  Beav.  59 ;  s.  c. 

8  Law  J.  Rep.  (n.s.)  Chanc<  58. 
Doe  V.  Smith,  1  Bli.  1 ;  s.  c.  5  M.  &  S. 

126. 
Knight  v.  Knight,  3  Beav.  148;  s.  c.  9 

Law  J.  Rep.  (n.s.)  Chanc.  35. 
FordY.  Fowler,  3  Beav.  146 ;  s.  c.  9  Law 

J.  Rep.  (n.s.)  Chanc.  352. 
Clapton  V.  Buhner,  10  Sim.  426;  s.c. 

9  Law  J.  Rep.  (n.s.)  Chanc.  261. 

Mr,  Kindersley  and  Mr,  J,  Evans,  con- 
tra.— The  plaintiffs*  bill  is  in  reality  an 
ejectment  bill,  and  nothing  more ;  and  the 
only  ground  on  which  an  heir-at-law  can 
come  into  this  court,  is  to  have  a  term  of 
years,  or  some  other  obstacle  to  the  trial  of 
his  right,  removed  out  of  his  way ;  and  in 
this  case,  the  only  term  is  that  of  500  years, 
which  affects  only  one  of  the  two  estates. 
The  case  raised  by  the  bill  is  not  that  the 
power  was  well  exercised  at  law  and  not  in 
equity;  and  therefore,  for  anything  that 
appears  to  the  contrary,  a  court  of  law  can 
very  well  decide  the  present  case.  This 
estate,  as  given  to  Mary  Evan,  is  no  doubt 
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an  estate  tail ;  and  the  only  question  is,  when 
the  estate  tail  is  to  take  effect.  The  defen- 
dant insists  that  Mary  Evan  took  an  estate 
for  the  lives  of  herself  and  her  husband,  and 
that  the  estate  tail  took  effect  at  the  death 
of  her  husband,  and  not  sooner.  Shoidd  it 
be  considered  that  the  question  is  not  a  legal 
one,  then  the  expression  used  in  the  will  is 
so  uncertain  in  its  nature,  that  the  testator 
must  be  considered  as  having  used  it,  not  as 
signifying  a  trust,  but  as  a  restriction  only 
on  the  general  powers  given  by  him,  and  in 
the  same  sense  as  the  words  were  construed 
in  the  case  of  Knight  v.  Knight.  As  to  the 
word  "  family,"  diflferent  constructions  have 
been  put  upon  it,  according  to  the  context 
of  the  will  in  which  it  has  been  found ;  and 
in  this  case,  both  Stephen  Evan  and  the 
defendant  may  properly  be  termed  members 
of  the  family  of  ihe  testator.  Then  the 
present  case  is  distinguishable  from  Wright 
V.  Atkyns,  inasmuch  as  here  the  power  is 
given  at  once,  which  was  not  the  case  in 
Wright  v.  Atkyns :  and  if  Mary  Evan  "might 
have  appointed  (as  it  is  submitted  she  might 
have  done)  the  estates  by  her  will  in  favour 
of  a  grandchild,  t.  e,  in  favour  of  a  son  of 
one  of  the  testator's  deceased  daughters, 
the  appointment,  in  favour  of  the  defen- 
dant, David  Evan,  ought  to  be  deemed  valid, 
he  being  a  great-nephew  of  the  testator,  and 
therefore  to  be  considered  as  one  of  his 
&mily. 

The  cases  of — 

Doe  V.  JoinviUe,  3  East,  172  ; 

Sale  V.  Moore,  1  Sim.  534 ; 

Robinson  v.  Waddehw,  5  Law  J.  Rep. 
(n.s.)  Chanc.  350 ; 


Meredith  v.  Heneage,  1  Sim.  542 ; 
were  cited  on  behalf  of  the  defendants. 

The  Master  of  the  Rolls — (after  read- 
ing the  testator's  will)— observ^,  that  the 
whole  of  the  will  must  be  taken  into  consi- 
deration, and,  in  his  opinion,  the  gift  therein 
contained  to  Mary  Evan  amounted  to  an 
estate  tail ;  and  that  if  the  words  of  gift  had 
stopped  at  the  expression,  *'  for  want  of  such 
issue,"  Mary  Evan  would  have  had  an  ab- 
solute right  to  the  property ;  but  the  tes- 
tator went  on  to  say  (here  his  Lordship 
read  that  part  of  the  will  commencing  with 
the  words,  "confiding,"  &c.),  thereby  indi- 
cating a  desire  that  his  daughter,  Mary 
Evan,  should  have  respect  to  his  nearest 
feunily,  that  is,  relations,  in  executing  the 
power  given  her  by  his  will.  His  Lordship 
then  stated,  that  the  only  argument  necessary 
to  be  considered  was,  as  to  the  execution  of 
the  power,  which  was  a  qualified  one ;  and 
in  his  opinion,  imposed  a  trust  on  Maiy 
Evan  in  favour  of  the  testator's  heirs-at- 
law,  in  case  she  should  die  without  issue ; 
for,  with  reference  to  real  estates,  such  must 
be  considered  the  meaning  of  the  words, 
'*my  nearest  family."  The  appointment 
therefore  failing,  the  consequential  relief 
must  follow,  and  the  defendant  must  account, 
in  the  character  of  mortgagee  in  possession, 
for  the  rents  and  profits  received  from  the 
time  of  the  death  of  Mary  Evan,  in  1823, 
either  by  Stephen  Evan  or  the  defendant;  and 
although  the  answer  alleged,  that  no  timber 
had  been  sold  from  the  estates,  still  it  was 
not  usual  to  take  the  oath  of  the  defendant 
as  final  on  such  matters. 


END  OF  HILARY  TERM,  1842. 
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PARKER  V.  MARCHANT. 


K.  Bruce,  V.C.  ^ 
Feb.  19,21,  22;  ( 
March  8,  18 ; 
April  18. 

WiU — Devise — Legacy — Construction, 

Under  a  gift  in  a  will,  to  **  my  other  ser^ 
vants  5001.  each,**  a  person  in  the  service  of 
the  testator  at  the  date  of  the  willy  but  who 
had  left  it  before  his  death,  is  entitled  to  a 
legacy  of  500/. 

Under  a  gift  in  a  will  to  A,  of  '*  all  my 
jewels,  plate,  linen,  china,  carriages,  wines, 
and  other  goods,  chattels,  and  effects  what- 
soever, as  her  own  goods  and  chattels  for 
ever,**  not  merely  goods  and  chattels  of  the 
same  nature  with  jewels,  ^c,  but  all  the 
personal  property  of  the  testator  not  other^ 
wise  disposed  of,  passes  to  A, 

A  testator  by  his  will,  after  directing  all 
his  debts  to  be  paid,  and  giving  several 
legacies  of  stock  and  pecuniary  legacies  to  a 
large  amount,  **■  then "  gave  and  bequeathed 
to  A,  and  B,  all  the  rest  and  residue  of  his 
**  ready  money,  securities  for  money,  and 
monies  in  the  funds,**  upon  certain  trusts. 
The  will  contained  a  residuary  bequest : — 
Held,  that  the  legacies  were  charged  upon 
the  ready  money,  securities  for  money,  and 
money  in  the  funds,  but  that  the  debts  were 
not  so  charged,  and  ought  to  be  paid  out  of 
the  residue  of  the  personal  estate. 

Balances  in  bankers*  hands  held  to  pass 
under  the  gift  of  ready  money. 


Whether,  under  a  specific  bequest  of^^  ready 
money,  securities  for  money,  and  money  in 
the  funds,**  these  items,  as  they  stood  at  the 
date  of  the  will,  or  as  they  stood  at  the  time 
of  the  testator's  death,  pass,  quaere.  The 
decree,  at  the  first  hearing  of  the  cause, 
having  directed  the  Master  to  inquire  only 
as  to  those  items  at  the  death,  the  Court  is 
precluded,  on  further  directions,  from  enters 
ing  into  the  question. 

The  testator  devised  to  A.  and  B.  and 
their  heirs  divers  freehold  estates,  and  *'  all 
other  his  messuages,  lands,  tenements,  and 
hereditaments,  which  might  not  be  particu^ 
larly  described  in  his  will.**  Whether  chat- 
tel leaseholds  passed  under  this  devise, 
qusere. 

Under  a  gift  in  a  wiU,  of  all "  my  securi- 
ties for  money,**  all  the  arrear  of  interest 
due  at  the  death  of  the  testator  passes  to  the 
legatee. 

Robert  Parker  made  his  will,  bearing 
date  the  24th  of  June  1829,  which  was  in 
part  as  follows  : — "  I,  Robert  Parker,  do 
make  and  declare  this  writing  to  be  and 
contain  my  last  will  and  testament.  I  direct 
in  the  first  place  all  my  debts  to  be  paid ; 
I  then  give  and  bequeatli  to  my  dear  and 
affectionate  wife  Helen,  60,000Z.  of  3/.  per 
cent,  consols,  part  of  a  larger  sum  standing 
in  my  name  in  the  Bank  of  England."  After 
some  pecuniary  legacies,  the  will  proceeded 
as  follows  :  "  Also  I  give  and  bequeath  unto 
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my  dear  brother-in-law  Sir  Timothy  Shelley, 
Bart.,  and  Sir  John  Shelley  Sidney,  Bart., 
all  the  rest  and  residue  of  my  ready  money, 
securities  for  money,  and  monies  in  the 
funds,  in  trust  to  invest  the  same  in  their 
joint  names,  and  to  pay  to,  or  permit  and 
suffer  my  dear  wife  Helen,  or  her  agent,  for 
her  use,  to  receive  the  dividends  or  interest 
of  the  same,  during  her  life ;  and  after  her 
decease,  for  this  further  trust,  to  divide,  trans- 
fer, and  pay  the  said  stocks  and  monies  imto 
and  amongst  my  cousins  Thomas  Marchant, 
John  Marchant,  and  the  children  of  my  late 
cousin  William  Marchant,  and  the  children 
of  my  late  cousin  Mary  Knight :  viz.  one 
equal  share  to  Thomas  Marduuit,  one  equal 
share  to  John  Marchant,  one  equal  share 
unto  and  amongst  the  children  of  William 
Marchant,  and  the  remaining  share  unto  and 
amongst  tlie  children  of  Mary  Knight ;  the 
share  of  such  child  or  children  as  shall  be 
under  the  age  of  twenty-one  years,  when  the 
same  shall  become  transmissible  by  the  de- 
cease of  my  said  dear  wife,  shall  be  paid  into 
the  hands  of  the  natural  parent  or  next-of-kin, 
or  guardian  appointed,  as  the  case  may  be. 
And  I  do  direct,  that  the  receipt  or  release 
of  each  of  the  said  parties,  children,  parents, 
or  others  respectively,  shall  be  a  sufficient 
discharge  to  my  said  trustees  for  such  share 
or  shares  respectively,  and  that  they  shall 
not  be  answerable  for  any  more  of  my  per- 
sonal estate  than  shall  come  to  their  respec- 
tive hands.  As  to  my  messuages,  lands, 
tenements,  and  real  estate,  I  do  dispose 
thereof  as  follows :  —  I  give  and  devise 
unto  the  said  Sir  Timothy  Shelley  and  Sir 
John  Shelley  Sidney,  and  their  heirs,"  (divers 
freehold  estates  by  ^eir  descriptions,)  *'  and 
all  other  my  messuages,  lands,  tenements, 
and  hereditaments  which  may  not  be  herein 
particularly  described  or  mentioned,  upon 
the  following  trusts,  first,  for  the  use  of  my 
said  wife  Helen,  for  the  term  of  her  natural 
life,  and  after  her  decease,  to  the  use  of  the 
said  Thomas  Marchant  and  John  Marchant, 
and  the  children  of  the  said  William  Mar- 
chant and  Mary  Knight,  in  equal  shares 
and  proportions,  as  tenants  in  common. 
And  I  do  further  give  and  bequeath  to  my 
said  wife,  all  my  jewels,  plate,  linen,  china, 
carriages,  wines,  and  other  goods,  chattels, 
and  effects  whatsoever,  as  her  own  goods 
and  chattels  for  ever."  The  testator  ap- 
pointed his  wife  executrix  of  his  wUl.    The 


testator  made  a  codicil  to  his  will,  dated  the 
15th  of  March  1830,  which  was  as  follows : 
— "  I  give  and  bequeath  to  the  following 
persons,  who  have  lived  many  years  in  my 
family,  viz.  to  Mrs.  Down  1,000Z.,  to  Mr. 
Jones  1,000Z.,  to  Martha  Isgrove  1,0002.» 
and  to  the  other  servants  500T.  each.  This 
writing  I  direct  to  be  taken  as  a  codicil  to 
my  w3l." 

The  testator  died  in  March  1837.  The 
bill  was  filed  by  Mrs.  Parker,  the  widow, 
for  the  administration  of  the  estate.  A  de- 
cree was  made  in  the  cause,  directing  the 
Master  **  to  take  an  account  of  the  personal 
estate  come  to  the  hands  of  the  executors, 
&c.,  and  in  taking  such  account  to  distin- 
guish such  parts  of  the  estate  as  at  the  time, 
of  his  death,  consisted  of  ready  money,  secu- 
rities for  money,  and  money  in  the  funds," 
and  to  make  the  usual  inquiries. 

The  Master  made  his  report,  whereby  it 
appeared  that  Thomas  Marchant  had  died  in 
the  lifetime  of  the  testator ;  that  one  Ann  Relf 
had  been  in  the  testator's  service  at  the  date  of 
the  codicil,  but  had  quitted  it  between  three 
and  four  years  before  the  death  of  the  testa- 
tor ;  that  the  testator  had  died  possessed  of 
chattel  leaseholds ;  that  at  the  time  of  the 
testator's  death,  there  were  at  Hobhouse's 
bank  at  Bath,  where  the  testator  resided,  a 
balance  of  about  6,000Z.,  and  at  Child's 
bank  in  London,  another  balance  of  about' 
16,000/.  The  ready  money,  stock,  and  secu- 
rities for  money  at  the  time  of  the  death, 
were  also  found ;  and  it  appeared  that  there 
was  due  at  the  death,  an  arrear  of  interest 
on  some  of  the  securities  for  money.  Mrs. 
Parker  had  died  after  the  commencement  of 
the  suit,  and  her  personal  representative  had 
filed  a  bill  of  revivor. 

The  cause  now  came  on  for  further  dkec- 
tions,  and  the  following  questions  were  sub- 
mitted to  the  Court: — ^first,  whether  Ann 
Relf  was  entitled  to  a  legacy  of  5001. ; — 
secondly,  whether  under  the  residuary 
clause,  the  wife  became  entitled  to  all  the 
residue  of  the  testator's  estate  not  previously  ^ 
disposed  of,  or  to  those  articles  only  of 
the  same  nature  with  jewels,  plate,  linen, 
china,  &c, ; — ^thirdly,  whether  the  debts  and 
legacies  were  to  be  paid  out  of  the  ready 
money,  securities  for  money,  and  money  in 
the  funds,  or  out  of  the  residue ; — ^fourthly, 
whether  the  balances  of  the  testator  at  the 
banks  at  Bath  and  London,  were  included 
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in  the  term  "ready  money;" — ^fifthly,  whe- 
ther the  gift  of  ready  money,  securities  for 
money,  and  money  in  the  fiinds,  had  refer- 
ence to  those  items  as  they  stood  at  the 
date  of  the  will,  or  at  the  death  of  the 
testator  ; — sixthly,  whether  the  leaseholds 
passed  hy  the  general  residuary  devise  to 
the  trustees ; — seventhly,  whether  the  arrears- 
of  interest  on  the  securities  for  money 
belonged  to  the  specific  legatees  of  the  se- 
curities, or  formed  part  of  die  residue. 

Sir  C.  Wetherell,  Mr.  Wilbraham,  and 
Mr.  Lovat,  for  the  plaintiff. — First,  service 
being  the  cause  of  the  legacy,  continuing 
service  from  the  date  of  the  will  to  the  death, 
was  the  condition  on  which  it  became  pay- 
able— Jones  V.  Henley  (1 ).  Secondly,  under 
the  words  "  goods,  chattels,  and  effects," 
everything  not  previously  disposed  of  passed 
to  the  wife. 

Campbell  v.  Preseott,  15  Yes.  500. 

MUcheU  V.  MiickeU,  5  Mad.  69. 

Heame  v.  Wigginton,  6  ibid.  119. 

Cottier  v.  Squire^  3  Russ.  467. 

Arnold  v.  Arnold^  2  MyL  &  K.  368 ; 
8.  c.  4  Law  J.  Rep.  (n.s.)  Ch.  123. 

Saumarez  v.  iSaumarez,  4  Myl.  8c  Cr. 
831. 
Thirdly,  the  debts  and  legacies  are  payable 
out  of  the  ready  money,  &c. — Choate  v. 
Yates  (2).  Fourthly,  'the  balances  of  the 
testator  at  the  banks  did  not  pass  under  the 
term  "  ready  money." 

Carr  v.  Carr,  1  Mer.  541,  n. 

Sims  V.  Bondy  5  B.  &  Ad.  389,  392. 
Fifthly,  the  gift  of  ready  money,  &c.  had 
reference  to  the  date  of  the  wiU.  Sixthly, 
the  leaseholds  did  not  pass  under  the  genexal 
residuary  devise  to  the  trustees — Thomson 
V.  Lawleyii). 

Against  these  claims  it  was  contended, 
first,  that  Ann  Relf  was  entitled  to  the 
legacy :  on  which  point  were  cited — 

Sherer  v.  Bishop,  4  Bro.  C.C.  56. 

GarraUy.  Nihlock,  1  Russ.  &  Myl.  629. 
Secondly,  the  residuary  clause  passed  only 
articles  of  the  same  nature  with  jewels,  &c. 

Sanders  v.  Earle,  2  Chanc.  Rep.  98. 

Roberts  v.  Cuffin,  2  Atk.  112. 

Chapman  v.  Hart,  1  Yes.  sen.  271. 

Catfendish  v.  Cavendish^  1  Cox,  77. 

(!)  2  Chanc  Rep.  162. 
(2)  1  Jac.  &  Walk.  102. 
(S)  2  Bos.  &  PuL  SOS. 

New  Series,  XI.~Chanc. 


Hart  V.  Hart,  3  Bro.  C.C.  311. 

Bennett  v.  Baichehr,  Ibid.  28. 

Stuart  V.  the  Marquis  of  Bute,  1 1  Ves. 
656. 

Rawlings  v.  Jennings,  13  ibid.  39. 
(In  this  case.  Sir  W.  Grant,  M.R.,  in  his 
judgment,  remarks,  that  part  of  the  property 
being  particularly  given  to  the  wife  after- 
wards, the  word  "effects"  must  receive  a 
more  limited  interpretation.  In  the  will,  as 
given  in  the  report,  there  is  no  such  gift  to 
the  wife  to  be  found.  The  registrar's  book 
was  produced  in  court,  for  the  purpose  of 
seeing  whether  any  such  gift  was  to  be  found 
there,  but  it  agreed  exacdy  with  the  report.) 

Hotham  v.  Sutton,  15  Yes.  319. 

Sutton  V.  Sharp,  1  Russ.  146. 
Fourthly,  the  balances  at  the  bank  passed 
under  the  term  '*  ready  money." 

Vaisey  v.  Reynolds,  5  Russ.  12. 

Taylor  v.  TayUyr,  Jurist,  1837,  p.  401. 
Fifthly,  the  gift  of  ready  money,  &c.  had 
refer^OLce  to  the  death  of  the  testator,  and 
not  the  date  of  the  will. 

Gayre  v.  Gayre,  2  Vem.  638. 

All  Souls  College  v.  Codrington,  1  P. 
Wms.  597. 

Masters  v.  Masters,  Ibid.  424. 

Sheffield  v.  the  Earl  of  Coventry,  2  Russ. 
&  MyL  317. 
Sixthly,  the  leaseholds   passed  under  the 
general  residuary  devise. 

Rose  V.  Bartlett,  Cro.  Car.  292. 

Hartley  v.  Hurle,  5  Ves.  540. 

Dixon  V.  Dawson,  2  Sim.  &  Stu.  327. 

Goodman  v.  Edwards,  2  Myl.  &  K.  759. 

Sherratt  v.  Sherratt,  Coop.  Rep.  temp. 
Brougham,  35. 
And  the  cases  cited  in  the  argument  in 
Hobson  V.  Blackburn  (4). 

Mr,  Simpkinson,  Mr,  Bethell,  Mr,  K, 
Parker,  Mr,  Koe,  Mr.  Roupell,  Mr,  WiU^ 
cock,  Mr,  Tripp,  Mr,  Pitman,  Mr,  Walpole, 
Mr,  F,  J,  Hall,  Mr,  Glasse,  Mr,  Hood, 
Mr.  Lewin,  Mr,  Whatley,  and  Mr.  Du^ 
mergue,  for  the  different  defendants. 

Knight  Bruce,  V.C. — There  are  several 
questions  in  this  case,  arising  on  the  will  of 
Robert  Parker,  who  died  in  1837.  It  will 
be  convenient  to  dispose  first  of  the  codicil. 
I  think  these  are  general  pecuniary  legacies, 

(4)  1  Myl.  &  K.  675. 
2G 
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given  and  payable  out  of  the  general  per- 
sonal estate,  and  not  otherwise.  I  am  of 
opinion  that,  under  the  gift  *'  to  the  other 
servants,"  Ann  Relf  is  entitled  to  a  legacy 
of  500/.  The  codicil  does  not  shew  that  the 
testator  annexed  to  the  gift  the  condition  of 
continuing  service.  Although  persons  are 
described  by  the  character  they  have  at  the 
time  of  the  will,  it  is  not  necessary  that  that 
character  should  continue  to  the  death.  The 
case  of  Jones  v.  Henley  did  not  turn  on  the 
same  language  as  that  before  the  Court.  In 
the  Driest  there  is  the  following  opinion  of 
Ulpian: — '*Si  cognatis  legatum  sit,  et  hi 
cognati  quidem  esse  desieiint,  in  civitate 
autem  maneant,  dicendum  deberi  legatum : 
cognati  enim  testamenti  iacti  tempore  fiie- 
runt.  Certe  si  quis  testam^iti  fiu;ti  tempore 
cognatus  non  Aiit,  mortis  autem  tempore 
factus  est  per  adrogationem  faciHus  legatum 
consequitur."  Dig.  lib.  xxxiv.  tit.  v.  1. 19. 
How  &r  the  latter  principle  has  been  adopted 
by  this  Court,  there  is  no  occasion  now  to 
consider,  but  the  former  part  is  in  con- 
formity with  our  principles. 

The  next  question  is,  whether  the  bene- 
ficial interest  in  the  general  residue  passed  to 
the  wife,  or  whether  the  testator  died  intes- 
tate as  to  it.  This  turns  on  the  meaning 
that  is  to  be  attached  to  the  words  '*  goods, 
chattels,  and  effects,'*  having  regard  to  their 
position  found  in  the  will,  and  the  whole 
contents  of  the  will.  Lord  Cottenham,  in 
Saumarez  v.  Saumarez,  has  expressed  his 
assent  (in  which  I  fully  agree  with  him,) 
to  the  general  rule  of  construction  laid  down 
by  Lord  Eldon,  in  Church  v.  Mwndy  (5), 
'*  that  the  best  rule  is,  to  take  the  words  to 
comprehend  a  subject  which  fSEdls  within 
their  usual  sense,  unless  there  is  something 
like  a  declaration  plain  to  the  contrary." 
The  terms  ''goods,  chattels,  and  effects,"  or 
any  of  them,  in  their  proper  and  natural 
sense,  are  sufBciently  large  to  pass  the 
absolute  interest  in  the  whole  personal 
estate.  A  will  may  be  worded,  so  as  to  shew 
by  reasonable  construction,  that  the  testator 
intended  to  use  the  words  in  a  limited  sense, 
and,  if  that  intention  can  be  collected  from 
the  will,  the  Court  is  bound  to  give  effect  to 
it.  It  lies,  however,  upon  those  who  would 
restrict  them  to  shew  that  a  reasonable  con- 
s^truction  of  the  will  requires  a  departure 


from  the  ordinary  sense  of  the  words  used  by 
the  testator.'  Such  is  the  rule,  and  to  the 
test  of  it  the  gift  in  question  must  be  sub- 
mitted.— [His  Honour  stated  the  general 
effect  of  this  will,  and  read  the  residuary 
clause.] — It  may  be  remarked  here,  first, 
that  the  clause  does  not  contain  any  limit- 
ation in  point  of  locality  ; — secondly,  that 
large  generic  terms  follow  the  specific  terms 
"jewels,"  &c. ; — ^thirdly,  no  disposition  or 
expression,  evidencing  any  intention  or  be- 
lief in  the  testator's  mind,  that  there  was 
anything  not  expressly  disposed  of  by  the 
will,  that  the  clause  did  not  give  to  the  wife, 
can  be  found  in  the  will  or  codicil; — 
fourthly,  the  gift  to  her  is  followed  by 
making  her  executrix,  and  is  contained  in 
that  part  of  the  will  where  the  disposal  of 
the  residue,  if  any  is  made,  would  be  ex- 
pected to  be  found.  These  are  only  met 
by  a  rule  of  frequent,  but  not  universal, 
application — that  general  terms  following 
specific  articles,  must  be  held  to  mean  things 
ejusdem  generis  with  the  particular  'thinss 
given — Stewart  v.  the  Marquis  of  Bute  (6), 
and  Hotham  v.  Sutton. — [His  Honour  here 
cited  the  opinions  of  Lord  Cottenham,  in 
Arnold  V.  Arnold;  of  Sir  W.  Grant,  in 
Campbell  v.  Prescott ;  of  Sir  J.  Leach,  in 
Mitchell  V.  MitcheU.'] — ^Acting  upon  the 
principle  contained  in  these  cases,  and  in 
Church  V.  Mundy,  and  recollecting  that 
general  words  have  primd  facie  a  general 
and  unlimited  meaning  when  applied  to  per- 
sonalty, I  see  no  judicial  ground  for  saying, 
that  tiie  testator  intended  to  use  them  in 
any  other  way.  I  conceive,  that  this  in- 
terpretation will  be  consistent  with  pro- 
priety of  language,  and  probably  conform- 
able to  the  views  of  the  testator,  as  collected 
from  other  parts  of  the  will.  Declare,  that 
according  to  the  true  construction  of  the 
will,  the  plaintiff,  in  the  right  of  Mrs.  Parker, 
is  entitled  to  the  whole  residue  not  otherwise 
disposed  of. — [His  Honour  here  remarked 
the  discrepancy  between  the  terms  of  the 
will  and  the  judgment  of  Sir  W.  Grant,  in 
Rowlings  v.  Jennings,  mentioned  in  the 
argument  for  the  defendant.] 

The  next  question  is,  whether  the  testa- 
tor's debts  and  pecuniary  legacies  are  pay- 
able primarily  out  of  the  ready  moftey,  and 
securities   for  money,   and   money  in   the 


(5)  15  Ves.  396,  406. 


(6)  U  Ves.  656. 
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funds,  or  solely  out  of  the  residue.  Here, 
also,  the  general  rule  must  be  applied,  unless 
fix>m  the  will  or  GodicH  a  contrary  intention 
ofthe  testator  can  be  shewn — ChoateY,  Yates. 
The  words  "  then,"  and  "  rest  and  residue," 
have  been  relied  on,  as  shewing  such  an 
intention.  By  the  first  passage,  the  testator 
has  made  the  real  estate  equitable  assets  for 
the  purpose  of  the  debts,  but  it  has  not  been 
charged  primarily  or  fari  passu,  and  has 
only  been  rendered  liable  in  case  of  neces- 
sity. As  to  the  ready  money,  securities  for 
money,  and  money  in  the  funds,  which  are 
in  the  nature  of  specific  bequests,  he  could 
not  by  law  give  them  otherwise  than  subject 
to  his  debts.  The  word  "  then"  shews  that, 
without  meaning  to  depart  from  the  usual 
rule  in  such  cases,  he  merely  recognized  the 
claims  of  creditors  over  the  objects  of  his 
bounty.  I  find  it  impossible  to  say,  that 
the  plaintifi^  has  done  more  than  to  bring  the 
point  into  doubt,  if  he  has  done  that ;  and 
he  must  make  die  matter  clear  before  he 
can  ask  the  Court  to  depart  from  the  general 
rule.  As  to  the  pecuniary  legacies,  the  case 
is  different.  The  will,  I  think,  recognizes 
diese  l^ades  as  deductions  from  the  ready 
money,  securities  for  money,  and  money  in 
the  fimds.  Looking  at  the  whole  language 
of  the  will,  and  the  final  clause,  there  is  the 
intention  manifest,  that  the  ready  money, 
&c.  should  be  primarily,  if  not  solely, 
charged  with  the  legacies.  Declare  accord- 
ingly. The  lapsed  share  must  bear  its  pro- 
portional part  of  the  burden. 

The  next  question  is,  as  to  the  ready 
money.  There  are  two  sums  of  about 
6,0002.  and  16,0002.,  described  in  the  Mas- 
ter's report, — the  one,  as  the  balance  at  the 
time  ofthe  death  of  the  testator,  in  the  hands 
of  Hobhouse  &  Co.,  of  Bath ;  and  the  other, 
as  the  balance  on  the  testator's  banking 
account  with  Messrs.  Childs,  of  London. 
The  argument  made  at  the  bar  assumes 
that  these  were  ordinaiy  bankers'  balances, 
and  did  not  bear  interest,  and  that  the  tes- 
tator might  have  drawn  cheques,  payable  to 
the  bearer,  of  the  whole.  In  Carr  v.  Carry 
such  balances  would  have  passed  under  the 
term  ''debts,"  but  this  is  not  conclusive  as 
to  their  not  passing  as  ready  money.  There 
are  many  difiiculties  which  might  arise  as  to 
the  construction  of  these  words,  but  which 
do  not  exist  here ;  as,  where  a  testator  by 


contract  is  not  allowed  to  reduce  his  balance 
below  a  certain  amoimt  without  previous 
notice,  where  interest  is  payable  on  it,  where 
the  drafts  are  not  payable  at  once,  where 
debts  are  left  by  the  same  will ;  but  such 
possible  difiiculties  ought  not  to  prevent  the 
Court  from  giving  effect  to  the  language  of 
the  will.  Such  a  balance  is  a  debt  due,  for 
the  party  may  sue  for  it ;  and  yet  it  is  equally 
true,  that  it  may  be  considered  as  ready 
money.  People  say,  they  have  so  much  at 
their  bankers',  but  not  a  debt  due  from  them. 
A  man  who  has  not  enough  in  his  house  to 
pay  a  tradesman's  bill,  says,  he  has  not  so 
much  in  the  house,  not  that  he  has  not  so 
much  ready  money.  Money  is  placed  at  a 
bank  to  be  ready,  as  well  as  safe,  and  avail- 
able for  every  exigency.  In  a  work  of  great 
authority,  a  bank  is  described  as  a  repository 
where  money  is  occasionally  lodged  (John- 
son's Dictionary).  It  is  true,  the  banker  is 
not  bound  to  return  the  money  deposited 
in  specie,  but  this  b  too  thin  and  narrow  a 
distinction  to  affect  the  Court.  As  my  opi- 
nion differs  in  some  respects  from  that  of 
Sir  William  Grant,  in  Carr  v.  Carr,  I  have 
not  arrived  at  this  conclusion  without  dis- 
trust ;  but  I  have  the  relief  of  knowing,  that 
it  is  in  accordance  with  the  opinion  of  Sir 
John  Leach,  and  the  present  Master  of  the 
Rolls. 

The  plaintiffs'  counsel  claimed  so  much 
of  the  securities  for  money  and  ready  money 
as  had  been  acquired  by  the  testator  sub- 
sequently to  the  date  of  the  will;  but, 
throughout  the  cause,  all  the  parties  have 
been  under  the  impression,  that  the  testator 
intended  to  bequeath  all  that  he  should  have 
at  his  death. — £His  Honour  here  stated  the 
terms  of  the  decree  directing  the  account, 
and  said] — ^I  have  come  to  die  conclusion, 
that  I  do  not  consider  it  open  to  me  to  raise 
the  question.  I  do  not  declare  or  intimate 
whether  it  is  or  not  die  true  construction  of 
the  will.  If  this  claim  is  to  be  pressed,  the 
cause  may  be  re-heard  before  the  Lord 
Chancellor. 

As  to  the  leaseholds,  the  construction  is 
not  so  clear  as  to  induce  me  to  decide  it 
without  sending  it  to  a  court  of  law.  A  case 
would  be  better  than  an  action. 

The  arrear  of  interest  on  the  securities 
for  money  belongs  to  the  specific  legatees, 
and  does  not  form  a  part  of  the  residuary 


Digitized  by 


Google 


228 


COURT  OF  CHANCERY : 


estate — HawUy  v.    CuUs  (7)r  Harcouri  v. 
Morgan  (8). 

For  the  convenience  of  the  bar,  I  may 
mention,  that  besides  the  cases  cited  I  have 
referred  to  Brown  v.  Groombridge  (9),  Phil- 
lips V.  Eastwood  (10)  (as  to  the  payment  of 
the  debts),  Edward  v.  Barnes  (ll)  (lease- 
holds), Doe  V.  Evans  (12)  (general  words), 
Webb  V.  Honor {lS)f  sndJonesv,  Curry {14.), 

This  cause  had  been  transferred  to  His 
Honour's  paper,  from  the  Vice  Chancellor 
of  England. 

Sir  C,  Wetherell  applied  to  His  Honour 
to  rehear  the  cause,  for  the  purpose  of  ob- 
taining his  opinion  on  the  question,  whether 
the  gift  of  ready  money,  securities  for  money, 
and  money  in  the  ftmds,  was  to  be  confined 
to  those  items,  as  they  stood  at  the  date  of 
the  will.  He  argued,  diat  as  the  Vice  Chan- 
cellor of  England  could  have  reheard  it.  His 
Honour,  who  might  be  considered  as  repre- 
senting the  Vice  Chancellor  of  England,  as 
&r  as  the  causes  that  were  transferred  were 
concerned,  might  also  rehear  it. 

His  Honour,  however,  on  referring  to  the 
22nd  section  of  5  Vict.  c.  5,  considered  that 
it  was  not  competent  to  him  to  rehear  it. 


:,  V.C.^ 
,23;  V 
22.       ) 


BARNE9  V.  RACKSTER. 


K.  Bruce, 
Mar.  19, 
April  22, 

Mortgage — Marshalling  Securities, 

R,  mortgaged  Whiteacre  to  A,  then  mort- 
gaged Whiteacre  to  By  then  mortgaged 
Whiteacre  and  Blackacre  to  A,  on  the  occa- 
sion of  a  further  advance  from  Ay  and  made 
both  Whiteacre  and  Blackacre  liable  to  the 
whole  mortgage  debt  due  to  A ;  and  lastly , 
mortgaged  Whiteacre  and  Blackacre  to  C, 
Whiteacre  was  insufficient  to  satisfy  the  first 
mortgage  debt  due  to  A,  and  the  mortgage 
debt  due  to  B ;  and  Whiteacre  and  Black- 
acre  were  insufficient  to  satisfy  A^  B  and  C : 

(7)  Freem.  23. 

(8)  2  Keen,  274. 

(9)  4  Mad.  494. 

.    (10)  L.  &  G.  Rap.  Temp.  Sagden,  270. 

(11)  2  Bing.  N.C.  252. 

(12)  9Ad.&  El.  719. 
(18)  1  Jac.  &  Walk.  362. 
(14)  1  Swanst  66, 


Heldf  that  B,  had  no  equity,  as  against  C, 
to  throw  the  whole  mortgage  debt  due  to  A. 
on  Blackacre  alone,  but  that  this  debt  ought 
to  be  thrown  rateably,  and  pari  passu,  on 
Blackacre  and  Whiteacre, 

The  bill  in  this  case  was  filed  by  a  mort- 
gagee against  a  mortgagor  and  other  mort- 
gagees, for  the  purpose  of  obtaining  pay- 
ment of  different  sums  of  money  advanced 
by  him,  on  the  security  of  different  real 


By  a  decree  made  at  the  hearing,  the 
Master  was  directed  to  sell  the  estates.  By 
the  report  it  appeared,  that  the  estates  had 
been  sold,  and  the  purchase-money  paid 
into  court. 

On  the  cause  coming  on  for  hearing  on 
further  directions,  the  following  question  as 
to  priorities  of  mortgagees,  and  of  mar- 
shalling securities,  arose : — 

The  mortgagor,  Rackster,  in  1792  was 
seised  of  two  estates;  one  of  which  was 
called  Foxhall,  and  the  other,  from  its 
being  numbered  32  in  a  plan  referred  to 
in  the  report,  was,  in  the  dliscussion,  called 
No.  32. 

In  1792,  Rackster  mortgaged  Foxhall  to 
Barnes;  in  1795,  he  mortgaged  Foxhall  to 
Harkright.  In  1800,  Ra^ster,  on  the  oc- 
casion of  a  further  advance  having  been 
made  to  him  by  Barnes,  mortgaged  both 
Foxhall  and  No.  32  to  Barnes,  and  made 
both  estates  liable  to  the  whole  mortgage 
debt  due  from  him  to  Barnes.  In  1801, 
Rackster  mortgaged  both  FoxhaU  and  No. 
32  to  Williams. 

Harkright  had  notice  of  the  first  mort- 
gage to  Barnes ;  Barnes  of  the  mortgage  to 
Harkright;  and  Williams  of  all  the  proceed- 
ings affecting  these  estates. 

The  purchase-money  of  Foxhall  alone, 
was  not  sufficient  to  pay  what  was  due  to 
Barnes  on  his  first  mortgage,  and  what  was 
due  to  Harkright ;  and  die  purchase-money 
of  Foxhall  and  No.  32  was  not  sufficient  to 
pay  Barnes,  Harkright,  and  Williams,  in 
ftiU.  In  this  state  of  things  Barnes  was, 
of  course,  indifferent  as  to  the  source  out 
of  which  he  was  to  be  paid.  Harkright's 
claim  was,  that  as  Barnes  had  both  Foxhall 
and  No.  32  to  go  upon,  whereas  he  had 
oiily  Foxhall,  Barnes  should  be  paid  out  of 
No.  32  alone,  and  that  Foxhall  should  be 
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left  to  him ;  that  this  equity  clearly  accrued 
to  him  on  the  execution  of  the  mortgage  of 
1800,  and  was  not  to  be  divested  by  any 
subsequent  transactions.  This  claim  was  re- 
sisted by  Williams,  who  insisted  that  Barnes 
should  be  paid  the  mortgage  debt  due  on  the 
security  of  1792,  out  of  Foxhall  alone,  so 
as  to  leave  No.  32  for  him  ;  or  that  at  least 
the  whole  mortgage  debt  due  to  Barnes 
should  be  thrown  rateably  on  Foxhall  and 
No.  32. 

Mr.  Sufanston,  Mr.  Rasch,  Mr.  Cooper, 
Mr.  James  Parker,  Mr.  Wigram,  and  Mr. 
Elderton,  appeared  for  the  different  parties. 

Knight  Bruce,  V.C. — It  is  plain  that, 
had  the  matter  rested  solely  between  Barnes, 
Harkright,  and  Rackster,  the  contention  of 
Harkright  must  have  been  successful.  This 
nobody  denies.  Is  it,  however,  the  same 
in  the  actual  state  of  things  ?  It  cannot  be 
said,  tliat  the  right  which  Harkright  claims 
arises  on  any  contract  made  with  him  affect* 
ing  No.  32.  Barnes  and  Rackster  could 
have  sold  No.  32  to  a  stranger  for  value,  so 
as  to  relieve  it  wholly  from  all  charge  but 
that  of  Williams ;  Harkright  could  not  have 
filed  a  bill  for  the  purpose  of  redeeming 
Williams  as  to  No.  32.  Could  not  Wil- 
liams have  bought  up  Barnes's  security  ? 
The  rule  laid  down  in  Lanoy  v.  the  Duke 
of  Athol  (1),  does  not  apply  to  a  person  in 
Harkright's  situation,  where,  before  a  per- 
son in  Barnes's  situation  has  come  for  pay- 
ment, the  mortgagor  has  dealt  for  value  in 
favour  of  a  stranger.  This  equity  is  not  to 
be  enforced  against  a  stranger,  as  it  would 
have  been  against  the  mortgagor  himself. 
I  think,  on  the  whole,  that  the  mortgage 
debt  due  to  Barnes  on  the  securities  of  1792 
and  1800,  should  be  thrown  rateably  on 
Foxhall  and  No.  32.  I  do  not  think 
Harkright  is  entitled  to  more  than  what  is 
left  of  Foxhall  after  such  payment. 

In  accordance  with  a  wish  expressed  by 
his  Honour,  the  case  was  elaborately  argued 
on  a  subsequent  day,  by — 

Mr.  Cooper  and  Mr.  James  Parker,  for 
Williams ;  and  Mr.  Swanston  and  Mr. 
Raseh,  for  Harkright 

The  following  cases  and  authorities  were 
cited  and  commented  on : — 

(1)  2  Atk.  446. 


On  the  question  of  marshalling  secu- 
rities : — 

Lanoy  v.  Duke  of  Athol,  2  Atk.  444, 

446, 
Aldrich  V.  Cooper,  8  Ves.  381. 
Ex  parte  Kendall,  17  Ves.  514,  520. 
G Wynne  v.  Edwards,  2  Swansf.  289,  n. 
Gregg  v.  Arrott,  Llo.  &  G.  temp.  Sugd. 

246. 
Averall  v.  Wade,  Llo.  &  G.  temp.  Sugd« 

252 ;  3  Sugd.  V.  &  P.  432. 
Shalcross  v.  Dixon,  5  Jarm.  Bythe.  493 ; 

s.  c.  7  Law  Joum.  Rep.  (n.s.)  Chanc. 

180. 
Aldridge  v.  Forbes,  4  Jur.  20  ;    s.  c.  9 

Law  Joum.  Rep.  (n.s.)  37. 
Hartley  v.  O'Flaherty,  1  Beat.  61 ;  and 

Llo.  &  G.  temp.  Plunk.  208 ;    s.  c. 

1  Story  Eq.  Jur.  518, 519,  on  ^e  doc- 
trine of  the  civil  law  on  the  subject  of 

marshalling. 

As  to  marshalling  in  the  case  of  liabilities 
of  sureties  : — 

Copts  V.  Middleton,  Turn.  &  R.  224. 
Deringy.Lord  Wifichelsea,  1  Cox,  318. 
May  hew  v.  Crtckett,  2  Swanst.  185. 

Knight  Bruce,  V.C. — ^Without  entering 
into  the  rights  and  equities  of  the  parties  in 
different  circumstances  from  the  present,  I 
retain  the  opinion  which  I  expressed  before, 
— that  FoxhaU  and  No.  32  ought  to  bear 
the  sums  due  to  Barnes  rateably  and  pari 
passu.  This  would  have  been  the  case  if 
Rackster  had  died  intestate,  and  the  pro- 
perties had  gone  in  different  directions ;  at 
least,  the  heir  of  Foxhall  could  not  have 
insisted  on  anything  more*  It  was  a  mere 
accident  that  No.  32  was  mortgaged  to 
Barnes;  it  was  a  matter  in  which  he  had 
neither  privity  nor  concern.  Could  not 
Barnes  and  Rackster  have  sold  or  mort- 
gaged No.  32  to  a  stranger,  leaving  Hark« 
right  to  his  security  ?  Why  should  Rack- 
ster have  been  prevented?  It  would  be 
more  than  justice  to  Harkright,  and  less 
than  justice  to  Rackster,  to  hold  otherwise. 
Harkright  had  no  equity  to  prevent  Rack- 
ster from  carrying  the  estate  to  market,  or 
seUing  or  pledgmg  it.  Harkright  is  not, 
therefore,  to  be  entitled  to  more  than  what 
is  left  of  the  purchase-money  of  Foxhall, 
after  such  payment  to  Barnes. 
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HOSKINO  V.  NICH0LL8. 


K.  Bruce,  V.C. 
April  25. 

Legacy —  Trustee — Costs, 

A  legacy  of  **  4,000Z.  capital  stock  in  the 
32.  per  cent,  consols,  or  in  whatever  of  the 
government  funds  the  same  should  be  found 
vested:" — Held,  to  be  demonstrative  or  spe^ 
cific. 

Where  a  bill  was  filed  by  one  set  of  infant 
cestui  que  trusts  against  a  trustee  and  another 
set  of  infant  cestui  que  trusts,  in  respect  of 
a  breach  of  trust  committed  by  the  trustee,  the 
trustee  was  decreed  to  pay  the  costs  of  the 
plaintiffs  ofdy, 

A  testator,  by  his  will,  gave  and  bequeath- 
ed to  the  defendant  Nicholls,  his  executors 
and  administrators,  ''4,0002.  capital  stock 
in  the  32.  per  cent,  consols,  or  in  whatever 
of  the  government  funds  the  same  should  be 
found  vested,"  upon  trust  that  he  should 
assign  and  transfer  the  said  last-mentioned 
capital  stock  unto  and  among  the  children 
of  his  two  cousins,  in  equal  portions.  The 
testator  was,  at  the  time  of  his  death,  pos- 
sessed of  the  sum  of  4,1002.,  32.  per  cent, 
consols,  which  was  applicable  to  the  trust 
declared  by  the  testator  in  £ivout  of  the 
children. 

Nicholls  having  sold  out  the  stock,  a  bill 
was  filed  by  the  infant  children  of  one  of 
the  cousins  against  Nicholls  and  the  infant 
children  of  the  other  cousin,  in  respect  of 
this  breach  of  trust.  Nicholls  was  decreed 
to  pay  what  was  due  to  the  infants  into 
court,  and  the  costs  of  the  plaintifis. 

A  question  was  then  made,  with  reference 
to  the  sum  to  be  paid  by  Nicholls,  whether 
the  legacy  given  for  the  benefit  of  the  chil- 
dren was  general  or  specific ;  that  is,  whe- 
ther the  dividends  on  die  stock  were  payable 
from  the  death  of  the  testator,  or  from  the 
end  of  the  first  year. 

Mr,  Simphinson  and  Mr.  Hurd,  for  the 
plaintiffs. — In  Parrott  v.  Worsfold{l),  the 
Master  of  the  Rolls  laid  down  the  rule,  that 
there  could  not  be  a  specific  legacy  of  what 
the  testator  might  be  possessed  of  after  the 
date  of  his  will.     In  Fountain  v.  Tyler  (2\ 


however,  a  bequest  out  of  stock  of  which  the 
testator  might  be  possessed  at  his  death,  was 
held  to  be  a  specific  legacy,  and  Lord  Cot- 
tenham  in  Bethune  v.  Kennedy  (3),  though 
without  referring  to  Parrott  v.  Worsfold, 
overruled  the  doctrine  contained  in  it.  Ash- 
ton  V.  Ashton  (4)  was  also  cited. 

Mr.  Cooper  and  Mr,  Sheffield,  for  the 
defendant  Nicholls,  argued,  that  there  had 
not  been  a  reference  to  the  stock  sufficiently 
distinct  to  make  the  bequest  a  specific  one. 
They  relied  also  on  Parrott  v.  Worsfold, 

Mr,  Rolt,  for  the  in£uit  defendants. 

Knight  Bruce,  V.C. — The  effect  of  a 
general  legacy  was  obtained  by  the  words, 
*'  4,0002.  capital  stock  in  the  32.  per  cent, 
consols,"  and  had  the  testator  stopped  there, 
the  legacy  would  have  been  a  general  one; 
but  having  gone  on  to  say,  '*  in  whatever  of 
the  government  frmds  the  same  be  found 
vested,"  I  think  he  must  be  taken  to  have 
meant  the  legacy  to  be  demonstrative  or 
specific.  I  do  not  lay  much  stress  on  the 
direction  to  transfer;  but  those  words  aid 
the  construction  I  have  given  to  the  bequest. 
It  has  always  been  held,  that  a  legacy  of 
stock  out  of  stock  was  demonstrative ;  and 
the  testator  has  here  intimated  an  intention 
that  there  was  to  be  a  legacy  of  stock  out 
of  stock.  I  think,  therefore,  that  the  divi- 
dends are  payable  from  the  death. 

Mr,  Rolt,  on  the  part  of  the  in&nt  defen- 
dants, applied  for  their  costs. 

Knight  Bruce,  V.C.  said,  he  should  not 
make  the  defendant  Nicholls  pay  more  than 
one  set  of  costs.  There  was  no  kindred 
required,  to  enable  a  person  to  sue  as  the 
next  friend  of  in&nts,  and  the  infant  defen- 
dants might  and  ought  to  have  been  plain- 
tiffs. The  defendant  should  pay  one  set  of 
costs,  and  the  difference  between  the  costs 
thus  paid,  and  the  sum  of  the  costs  of  the 
plaintiff  and  defendant  infrnts,  must  come 
out  of  the  fund. 

[See  Stephenson  v.  Dowson,  3  Beav.  342 ; 
s.  c.  10  Law  J.  Rep.  (n.s.)  Chanc.  93.] 


(1)1 
(2)9 


(S)  1  Myl.&Cr.  114. 
(4)Ca.t         -"    •- 


.  temp.  Talb.  152. 


Jac.  &  Walk.  594. 
9  Price,  94. 
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HOLLIS  V.  BRYANT. 


L.C. 
April  20;  May  2. 

Bankruptcy — Uncertificated  Bankrupt — 
Insolvency  —Pleading — Receiver, 

A  commission  of  bankrvpty  many  years 
ago,  was  issued  against  B,  the  validity  of 
which  was  contested  by  him.  A  compromise 
was  afterwards  entered  into  between  B.  and 
his  creditors  under  the  commission,  B.  paying 
a  sum  of  money  to  them  in  satisfaction  of 
their  debts ;  bitt  he  never  obtained  his  certi^ 
ficaie  under  the  commission^  or  caused  the 
same  to  be  superseded,  B,  whilst  resident 
witJiin  the  rules  of  the  Queen^s  Bench  prison^ 
coMinued  in  the  receipt  of  the  rents  of  certain 
estates^  over  which  he  exercised  an  undis^ 
turbed  ownership,  and  had  detainers  lodged 
against  him,  at  the  prison,  by  some  of  his 
creditors.  The  assignees,  appointed  under 
the  commission  of  bankrupt,  having  died,  the 
commission,  and  the  proceedings  under  it, 
were  transferred  to  the  Court  of  Bankruptcy, 
and  an  official  assignee  was  appointed  under 
the  same.  Afterwards  a  creditor,  who  had 
matured  his  debt,  by  proceedings  at  law, 
into  a  judgment,  dated  subsequently  to  the 
issuing  of  the  commission,  and  who  had  been 
appointed  the  assignee  of  B*s  estate  under 
the  Insolvent  Debtors  Act,  JUed  a  biU  against 
B,  and  the  official  assignee,  praying  the  ap^ 
pointment  of  a  receiver  over  the  estates  of 
which  B,  was  in  possession ;  and  on  motion 
of  the  plaintiff,  on  affidavit,  a  receiver  wcu 
ordered  to  be  appointed. 

This  was  an  appeal  from  an  order  of  the 
Vice  Chancellor  of  England,  appointing  a 
receiver  in  this  cause.  The  fkcts  of  the  case 
were  shortly  as  follows : — Many  years  ago 
a  commission  of  bankrupt  was  issued  against 
the  defendant  Bryant,  which  he  contested, 
and  at  last  a  compromise  was  entered  into 
between  him  and  his  creditors  under  the 
commission ;  the  defendant,  Bryant,  paying 
a  certain  sum  of  money,  which  the  creditors 
accepted  in  satisfaction  of  their  debts,  and 
no  further  proceedings  were  taken  under 
that  commission ;  the  original  assignees 
under  the  commission  were  dead,  and  a 
short  time  back  the  proceedings  under  that 
commission  were  transferred  to  the  Court 
of  Bankruptcy  ;  and  Belcher,  the  other 
defendant  on  the  record,  was  appointed 
official  assignee.     The  plaintiff  Hollis  was 


a  creditor  of  Bryant,  not  under  the  bank- 
kruptcy,  but  a  creditor  upon  a  transaction 
arising  many  years  after  the  date  of  the 
commission  of  bankrupt ;  not  being  able 
to  obtain  payment  of  his  debt,  he  brought 
an  action  in  the  Court  of  Common  Pleas 
against  Bryant,  and  recovered  judgment 
in  that  action.  The  defendant  Bryant 
had,  for  many  years  of  his  life,  lived  in 
the  rules  of  the  Queen's  Bench  prison, 
and  in  consequence  thereof,  a  detainer  was 
lodged  against  him,  on  behalf  of  the  plaintiff 
Hollis.  Upon  the  lodging  of  that  detainer, 
the  plaintiff  Hollis  applied  to  the  Insolvent 
Debtors  Court  to  be  appointed  assignee 
under  the  provisions  contained  in  the  act 
relating  to  insolvent  debtors,  which  are  of 
a  compulsory  nature :  that  application  was 
resisted  by  the  defendant  Bryant,  who  ap- 
peared before  that  Court  by  coimsel,  but 
the  result  was,  that  the  order  sought  by  the 
plaintiff  was  made,  and  he  was  appointed 
assignee;  and  there  was  a  vesting  order 
made  by  the  Insolvent  Debtors  Court,  which, 
it  was  contended,  was  not  valid.  The  vest- 
ing order  was  foimded  on  a  debt  due  to  a  Mr. 
Burt.  The  defendant  Bryant,  who  never 
applied  for  his  certificate  under  the  conmiis- 
non,  contended,  that  that  debt  was  satisfied, 
and  that  there  was  an  engagement  that  the 
order  should  be  discharged ;  but  the  order 
never  was  discharged,  and  was  a  subsisting 
order;  and  therefore,  when  the  plaintiff 
Hollis  was  appointed  assignee  under  the 
Insolvent  Debtors  Act,  all  the  right  and 
interest,  subject  to  the  existing  bankruptcy, 
which  the  defendant  Bryant  had,  in  any 
part  of  his  property,  vested  in  that  assignee. 
The  plaintiff  Hollis  endeavoured  to  compel 
the  defendant  Bryant  to  file  a  schedule  under 
the  Insolvent  Debtors  Act,  but  he  was  not 
successful  in  that  application;  and,  in  truth, 
that  act  is  defective  in  that  particular,  for 
there  are  no  adequate  means  by  which  the 
commissioners  of  the  Insolvent  Debtors 
Court  can,  under  the  clauses  of  the  act, 
compel  a  party  to  file  a  schedule.  The 
plaintiff  Hollis  attempted  also  to  recover 
his  debt  by  some  application  under  the 
bankruptcy,  but  not  being  a  creditor  under 
the  commission,  his  application  in  that  re- 
spect was  unsuccessful ;  he  had,  therefore, 
no  alternative  but  to  file  a  bill  against  the 
bankrupt  Bryant  and  the  official  assignee 
appointed    under    the    commission   issued 
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againfit  him,  praying  an  injunction  against 
the  defendant  Bryant's  receiving  the  rents 
of  the  estates^  of  which  he  was  in  possession 
as  apparent  owner,  and  the  appointment  of 
a  receiver  thereof. 

Mr,  Wakefield  and  Mr.  Steere  appeared 
in  support  of  the  appeal. 

Mr.  Anderdon  and  Mr,  Terrell^  contra. 
—For  the  appellant  it  was  insisted,  that  it 
was  unnecessary  for  the  plaintiff  to  have 
recourse  to  this  Court,  and  that  the  Insol- 
vent Dehtors  Court  was  the  proper  court  to 
administer  relief  to  the  plaintiff  and  the  rest 
of  the  creditors  of  the  insolvent ;  and  that 
the  form  of  the  bill  was  wrong,  in  joining 
the  insolvent  with  the  official  assignee  as 
co-defendants. 

The  cases  of — 

Nias  V.  AdavMony  3  B.  &  Aid.  225 ; 
Crofton  V.  Poole,  1  B.  &  Ad.  568 ;  s.  c. 

9  Law  J.  Rep.  K.B.  59. 
Drayton  v.  Dale,  2  B.  &  C.  293  ;  s.  c. 

3  D.  &  R.  534;    2  Law  J.  Rep. 

K.B.  20. 
were  citedL 

The  Lord  Chancellor,  after  detailing 
the  facts  of  the  case,  proceeded  as  follows  ; 
— ^Adverting  to  the  40th  section  of  the  act, 
1  &  2  Vict.  c.  116,  it  is  quite  clear  the 
plaintiff  could  not  proceed  under  that  act, 
because  in  consequence  of  the  existence  of 
the  commission  of  bankrupt,  the  assignment 
which  was  made  to  the  plaintiff  was  not 
valid  for  any  beneficial  purposes  to  him. 
It  was  valid  only  so  far  as  it  enabled  him 
to  conduct  certain  inquiries  with  respect  to 
the  state  of  the  defendant  Bryant's  property ; 
but  it  is  expressly  provided,  that  though 
not  valid  in  its  original  operation,  so  as  to 
give  the  party  any  means  of  obtaining  pay- 
ment of  his  debt,  it  is  valid  for  the  purpose 
of  inquiry ;  and  when  a  certificate  undor 
the  conmiission  is  obtained,  then  the  order 
becomes  valid  for  all  purposes ;  therefore, 
until  a  certificate  is  obtained  under  that 
commission,  or  until  the  commission  is  su- 
perseded, that  order  is,  in  point  of  £ftct,  for 
all  beneficial  purposes  to  the  plaintiff  Hollis, 
suspended,  and  is  inoperative.  But  it  is 
perfectly  clear,  that  the  defendant  Bryant 
will  not  take  steps  to  supersede  his  com- 
mission ;   neither  will  he  take  proceedings 


for  the  pmrpose  of  obtaining  his  certificate ; 
and  therefore  the  vesting  order  remains  for 
all  beneficial  purposes  suspended.  Such 
being  the  state  of  things,  what  alternative 
had  the  plaintiff  in  this  case  to  pursue,  but 
to  institute  a  proceeding  like  the  present  ? 
I  am  of  opinion,  that  the  plaintiff's  proceed- 
ing is  perfectly  regular,  and  the  order  for  the 
appointment  of  a  receiver  follows,  as  a 
matter  of  course,  if  that  right  be  affirmed. 
The  order  of  the  Court  below  must  be 
afilrmed. 


:.  Bruce,  V.C.  \ 
May  5.'        J 

Practice. — Time  to  answer. 


NEILSON  V,  HARF0RD« 


Where  a  defendant  obtains  from  the  Master 
further  time  to  answer,  on  pounds  which  have 
reference  to  an  answer  only,  the  order  drawn 
up  on  such  application,  ought  to  contain  the 
words  "  answer  (done,"  and  not  the  words 
^^  plead,  answer,  or  demur,  not  demurring 
alone." 

A  defendant  in  this  cause  obtained  fiK>m 
the  Master  three  weeks  time  to  answer,  on 
grounds  that  had  reference  to  an  answer 
only.  The  order,  as  drawn  up,  gave  the 
defendant  three  weeks  time  "  to  plead,  an- 
swer, or  demur,  not  demurring  alone." 

Mr,  Russell  and  Mr,  Campbell  moved  to 
discharge  this  order,  on  the  ground,  that 
upon  the  case  made  out  by  the  defendant 
before  the  Master  for  further  time,  that  in- 
dulgence ought  not  to  have  been  granted. 

Mr,  Roupell,  contri^. 

Knight  Bruce,  V.C.  said,  that  upon  the 
merits  he  should  have  refused  the  motion 
with  costs,  but  that  in  point  of  form  the  order 
must  be  amended.  The  defendant  had  ap- 
plied to  the  Master  for  further  time,  on 
grounds  that  had  reference  to  an  answer 
only,  and  the  order  ought  to  have  been 
drawn  up,  so  as  to  give  him  three  weeks 
time  to  "  answer  alone,"  and  not  in  the  form 
before  the  Court. 

NoCc— See  Brooks  v.  Puton,  mpra,  p.  78. 
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to^k   *  ^   LANOTON  V.   HOBTON. 
io42. 

Jan.  14,  15 ; 

Apr.  18. 

Ship  and  Shipping — Registry  Act,  3^4 
Witt.  4.  c.  55.— Bill  of  Sale— Assignment 
— Mortgage  —  Cargo  —  Appurtenances  — 
Construction, 

B,  being  possessed  of  one-half  of  a  vessel 
engaged  in  the  South  Sea  whale  fishery^  ex- 
eeiUed  toH.  a  biU  of  sale  thereof  and  of  one-' 
half  of  the  masts^  sails,  tackle,  boats,  oars, 
and  appurtenances  belonging  to  the  vessel,  in 
consideration  of  a  sum  of  money,  the  payment 
of  which  was  secured  by  certain  bills  of  ex- 
change, accepted  by  H,  in  favour  of  B,  and 
for  B.*s  accommodation : — Held,  that  a  cargo 
of  oil  acquired  after  the  date  of  the  bill  of 
sale,  did  not  pass  to  H.  under  the  same. 

Semble — The  cargo  of  a  whale  vessel  is 
not  of  the  nature  of  freight. 

Semble— rAe  act  S  ^  4:  WiU.  4.  c.  55. 
(the  Ship  Registry  Act,)  does  not  prevent  a 
court  of  equity,  on  a  proper  case  being  shewn, 
from  enforcing  as  a  mortgage  security,  an  tn- 
strument  which  has  keen  duly  registered,  and 
which  appears  on  the  face  of  it  to  be  an 
absolute  biU  of  sale  of  die  vessel. 

In  the  beginning  of  the  year  1837,  the 
defendant  Bimie,  trading  under  the  firm  of 
Alexander  Bimie  &  Co.,  was  condderably 
indebted  to  the  defendant  Horton,  who  waa 
a  proTision-merchant,  (Bimie  being  a  ship- 
owner, and  engaged  in  the  South  Sea  whale 
fishery).  The  debt  due  to  Horton  was 
secured  by  acceptances  of  Bimie,  which 
were  then  running,  and  Bimie  having  occa* 
sion  for  farther  advances,  requested  Horton 
to  afford  him  further  accommodation;  at 
that  time  Bimie  was  the  owner  of  a  moiety 
of  the  ship  Ann,  and  her  stores,  and,  with  a 
▼iew  to  obtain  the  further  accommodation 
which  Bimie  required,  he  addressed  to  Hor- 
ton a  letter  which  was  in  these  words ': — 
"  London,  27fh  of  Janaaiy  1837. 

"  Dear  Sir, — From  the  difficulties  at  pre- 
sent existing  in  the  money  market,  I  am 
desirous  of  making  the  foUowing  arrange- 
ment with  you :  to  grant  you  a  bill  of  sale 
of  the  moiety  I  hold  of  the  ship  Ann,  and 
stores,  and  deposit  with  you  a  policy  of  in- 
Nbw  Series,  XL^Cranc. 


Insurance  Company  on  that  vessel,  and  to 
value  on  you  in  bills,  to  the  extent  of  4,200/., 
wliich  bills  I  engage  to  provide  for,  when 
at  maturity,  and  I  propose  to  pay  out  of  the 
bills  drawn  on  you,  my  acceptances  falling 
due  as  under."  Then  the  letter  set  forth 
the  three  bills  then  outstanding,  which  were 
payable  at  different  periods  in  February 
and  March  1837,  and  concludes  thus,  *'  You 
further  putting  me  in  funds  for  850/.,  as 
soon  as  you  may  be  able  to  do  so,  say  by 
the  1st  of  March." 

The  proposal  made  by  this  letter  was 
acceded  to  by  Horton,  and  was  the  founda- 
tion of  the  transaction,  the  effect  of  which 
is,  the  subject  of  the  contest  in  this  cause. 
Horton  accepted  four  bills  of  exchange, 
which  were  drawn  upon  him  by  Bimie,  for 
several  sums,  amounting  in  the  whole  to 
4,200Z.,  which  were  made  payable  at  differ- 
ent dates,  and  Bimie  executed  a  bill  of  sale, 
whereby  it  was  purported,  that  in  consider- 
ation of  4,200/.  paid  by  Horton  to  Bimie, 
he,  Bimie,  granted  and  sold  to  Horton  his 
thirty-two  64th  parts  of  the  ship  Ann,  then 
on  a  voyage  to  ^e  southern  whale  fishery, 
together  with  thirty-two  64th  parts  of  fdl 
and  singular  the  masts,  sails,  sail-yards, 
anchors,  cables,  ropes,  cords,  guns,  gun- 
powder, ammunition,  small  arms,  tackle, 
apparel,  boats,  oan,  and  appurtenances 
whatsoever  to  the  ship  belonging,  or  in  any- 
wise appertaining,  to  hold  the  same  to  Hor- 
ton, lus  executors,  administrators,  and  as- 
signs, to  his  and  their  own  use  for  ever." 

Horton  caused  the  bill  of  sale  to  be  regis- 
tered on  the  Ist  of  February  1837,  as  an 
absolute  bill  of  sale,  and  the  bills  of  exchange 
were  several  times  renewed,  and  on  the 
occasion  of  the  last  renewal,  five  bills  were 
drawn,  amounting  to  6,200/.,  by  Horton, 
and  accepted  by  Bimie,  (as  previously  agreed 
on,)  who  paid  for  the  stamps  and  the  amount 
of  the  commission  and  discount  chazged  on 
each  renewal  of  the  bills.  Shortly  a^r  the 
date  of  the  last  set  of  renewed  bills,  and 
about  June  1838,  Bimie  became  embarrassed 
in  his  circumstances,  and  stopped  payment, 
up  to  which  time  he  acted  as  owner  of  a 
moiety  of  the  vessel,  by  paying  monthly 
money  to  the  fiunilies  of  some  of  the  crew 
of  the  vessel,  in  respect  of  their  wages,  and 
by  effecting  insurances  on  his  moiety  of  the 
vessel,  and  otherwise.  After  the  r^;istry  of 
the  bill  of  sale,  and  in  Augast  1S37»  Horton 
3H 
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tniance  for  3,000/.,  effected  in  the  Marine 
wrote  to  Macduffie,  tbe  derk  of  Bimie,  the 
following  letter  :■—"  Dear  Sir,  inclosed  I 
xetum  ti^e  surplus  paid  me  on  the  29th^ 
(1032.  5«.  9d,) ;  there  is  a  hill  due  on  the 
12-15th  of  Septemher,  for  SOOl.  5s.,  and 
another  on  the  27-30th,  for  692Z.  175., 
which,  as  the  Foxhound  is  arrived,  I  hope 
Mr.  B.  will  take  care  of.  Do  you  not  think, 
if  he  requires  a  continued  assistance  on  the 
moiety  of  the  Ann,  that  the  present  mode 
of  valuing  on  me  is  not  so  expedient  as  the 
reverse  would  he  ?  Pray  speak  to  Mr.  B.  on 
that  point,  as,  for  my  credit  sake,  I  should 
he  glad  it  were  on  the  hest  footing. ' '  Horton 
did  not  attempt  to  act  as  absolute  owner  of 
the  vessel  till  July  1838,  and  on  the  4th  of 
July  1839,  Bimie  being  greatly  indebted  to 
the  plainti^,  executed  to  them  a  mortgage 
of  the  equity  of  redemption  of  his  moiety  of 
the  ship  Ann,  and  of  the  cargo,  stores,  &c. 
Notice  of  this  mortgage  was  given  to  Horton 
by  the  plaintiffs  on  the  5th  of  July  1839. 
On  the  4th  of  July  1839,  the  plaintiffs* 
mortgage  was  tendered  to  the  proper  custom 
house  officer  to  be  registered,  but  he  de- 
clined to  register  the  same,  on  the  ground, 
that  Horton  appeared  by  the  register  to  be 
the  absolute  owner  of  the  vessel.  On  the 
8th  of  July  1839,  the  vessel  arrived  in  the 
port  of  London  with  a  large  and  valuable 
cargo  of  oil  acquired  after  the  date  of  the 
bill  of  sale:  On  the  10th  of  July  1839,  the 
plaintiffs  gave  written  notice  to  the  proper 
custom  house  officer,  that  the  assignment  of 
the  moiety  of  the  vessel,  masts,  &c.,  by 
Bimie  to  Horton,  was  in  reality  only  a 
mortgage  security,  and  not  an  absolute  sale 
thereof.  On  the  9th  of  the  same  month 
of  July,  the  plaintiffs  gave  a  written  notice 
to  the  captain  of  the  vessel  not  to  part  with 
a  moiety  of  its  cargo  to  any  other  person 
than  the  plaintiffs;  but,  notwithstanding 
such  notice,  Horton  obtained  possession 
of  the  whole  of  the  cargo,  and  disposed 
thereof  for  a  considerable  sum,  the  moiety 
whereof  far  exceeded  in  amount  the  sum 
fce  from  Bimie  to  Horton.  The  bill 
was  filed  by  the  plaintiffs  (Langton  and 
Becknell)  against  Horton  and  Bimie,  and 
prayed  for  an  account  of  the  cargo  brought 
home  by  the  vessel,  and  of  the  money  re- 
ceived by  Horton  in  respect  thereof,  and 
that  he  might  be  decreed  to  pay  to  the 
plaintiffs  a  moiety  of  the  residue  of  the 


money,  after  deducting  a  due  proportion 
for  pa3rments  made  by  him,  on  aocoont  of 
the  master  and  crew  of  the  vessel,  and  for 
insurance,  and  might  be  decreed  to  deliver 
up  to  the  plaintiffs  any  part  of  the  moiety 
of  the  cargo  which  might  remain  unsold, 
and  that  an  account  might  be  taken  of  the 
amount  due  to  Horton,  in  respect  of  his 
mortgage  of  the  moiety  of  the  ship,  masts, 
&c. 

Mr.  Pemberton  and  Mr.  C.  Hall,  for  the 
plaintiffs. — If  Horton  was  the  purchaser  of 
the  moiety  of  the  vessel,  he  ought  to  have 
taken  up  the  bills  of  exchange  for  the  4,200/., 
and  to  have  been  at  the  expense  of  the  re- 
newal of  them,  and  not  to  have  charged 
Bimie  in  account  with  discount,  commis- 
sion, and  stamps,  as  he  has  done.  The 
whole  proceedings  between  the  parties  are 
consistent  only  with  the  £Eu;t  of  Horton 
being  a  mortgagee  and  not  a  purchaser, 
either  absolute  or  conditional,  (Uie  bill  of 
sale  and  the  letter  of  the  27th  of  January 
1837,  being  expositions  of  each  other). 
Horton,  however,  says  he  became  the  abso- 
lute owner  of  Bimie's  moiety  of  the  vessel 
and  cargo,  by  virtue  of  the  bill  of  sale, 
whereas  not  a  word  is  found  in  that  docu- 
ment about  the  cargo,  the  assigimient  being 
merely  of  a  moiety  of  the  ship's  hull,  ma- 
chinery, tackle,  &c.,  and  there  is  no  colour 
of  title  whatsoever,  in  the  defendant  Horton, 
to  the  moiety  of  the  cargo.  It  will  then  be 
said,  that  the  bill  of  sale  passed  the  freight 
and  earnings  that  accrued,  as  incident  to  the 
ship,  but  no  freight  or  earnings  accruing 
after  the  date  of  the  bill  of.  sale  will  pass  by 
it,  and  therefore  no  part  of  the  subsequently 
acquired  cargo  will  pass  by  the  bill  of  sale, 
supposing  it  to  be  part  of  the  ship's  freight. 
In  Davenport  v.  JVhiimore{l),  where  Lord 
Chancellor  Cottenham  difiered  in  opinion 
from  this  Court,  the  vessel  was  never  regis- 
tered according  to  the  Ship  Registry  Act, 
and,  a  demurrer  having  been  filed  to  the  bill, 
this  Court  determined,  that  the  assignment  of 
the  vessel  being  invalid,  the  assignment  of  the 
freight  was  invalid  also  ;  but,  on  appeal,  it 
was  held,  that  the  freight,  stores,  &c.  were 
not  inseparable  from  the  vessel,  and  that, 
therefore,  the  plaintiff  might  establish  a  title 
to  some  part  of  the  subject-matter  assigned. 


(1)  2  MyL  &  Cr.  177;  b.c.6  LawJ.  Rep.  (n.s.) 
Chanc.  58. 
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The  Ship  Registry  Act  does  not,  in  any  man- 
ner, affect  the  question  as  to  the  freight,  and 
the  cargo  in  the  present  case  is  the  produce  of 
the  capital  advanced  by  Bimie,  and  distinct 
from  the  ship  and  machinery ;  and  the  latter 
differs  from  the  freight,  inasmuch  as  freight 
is  the  hire  or  rent  paid  for  the  vessel.  Sup- 
pose the  voyage  had  proved  unprofitable, 
would  the  defendant  Horton  have  taken  on 
himself  the  loss  ?  Then  Horton  having  no 
lien  on  the  moiety  of  the  cargo,  how  could 
he,  as  mortgagee,  be  entitled  to  claim  the 
same,  except  from  the  time  when  he  took 
possession  ?  In  this  case,  possession  of  the 
moiety  of  the  vessel  was  never  taken  by 
Horton.  There  is  a  manifest  difference 
between  a  mortgage  and  a  sale  of  a  ship,  for 
a  mortgagee  has  no  right,  till  he  enters  into 
possession,  but  it  is  otherwise  as  to  a  pur- 
chaser ;  but,  at  all  events,  Horton  cotQd  not 
consider  himself  the  owner  of  the  moiety  of  the 
vessel,  until  the  bills  of  exchange  had  been 
paid,  t.  e.  till  after  the  month  of  July  1838. 
Before  the  passing  of  the  act  6  Geo.  4.  c.  11 0, 
there  was  no  express  provision  made  by  the 
law,  applicable  to  mortgages  of  vessels,  but 
a  party  was  allowed  to  prove,  that  what 
had  been  entered  in  the  register  as  an  actual 
purchase,  was  only  a  mortgage  security — 
Thompson  v.  Smith  (2).  And  neither  that 
nor  the  subsequent  act  of  3  &  4  Will.  4. 
c.  55,  anywhere  requires  that  the  defeazance 
in  the  case  of  a  mortgage  shall  be  entered 
on  the  register.  The  other  cases  cited  on 
behalf  of  Qie  plaintiffs,  were — 

Sevier  v.  Greenway,  19  Ves.  413. 

Mestaer  v.  GiUespie,  11  Ibid.  626. 

Douglas  v.  Russell,  4  Sim.  524.  - 

Chinnery  v.  Blaekman,  3  Doug.  391. 

Ceae  v.  Davidson,  5  Mau.  &  Selw.  79  ; 
8.  c.  2  Brod.  &  Bing.  379. 

Heath  v.  Hubbard,  4  East,  110. 

Underwood  v.  Miller,  1  Taunt.  387. 

Mr,  George  Turner,  Mr.  James  RusseU, 
and  Mr,  Adams,  for  the  defendant  Horton. 
— The  argument  for  the  plaintiffs  is  divisible 
into  two  parts ;  and  they  contend,  first,  that 
Horton  sustains  the  character  of  a  mortgagee 
of  Bimie's  moiety  of  the  vessel,  and  not  that 
of  an  absolute  owner ;  secondly,  that  if  Hor- 
ton should  be  held  to  be  the  owner  of  the 
moiety  of  the  ship,  tackle,  &c.,  he  is  not 

(2)  1  Mad.  895. 


the  owner  of  the  corresponding  moiety  of 
the  cargo.  The  bill  of  sale  purports,  on  the 
face  of  it,  not  to  be  a  mortgage,  and  cannot 
be  construed  into  one ;  and  the  transaction 
was  treated  by  Horton  throughout,  as  a 
conditional  sale,  and  not  as  a  mortgage. 
The  cases  of  conditional  sales  and  mortgages 
have  a.  broad  line  of  distinction  between 
them,  and  each  case  must  depend  on  its 
particular  circumstances. 

Goodman  v.  Grierson,  2  Ball  &  Bea.  275. 

Tasburgh  v.  Ecklin,  2  Bro.  P.C.  265, 
Toml.  edit. 
If  the  transaction  had  been  considered  by 
the  parties  to  be  a  mortgage,  the  repayment 
of  the  principal  sum,  and  interest  due  there- 
on, at  stated  times,  would  have  been  formally 
secured,  and  a  power  of  sale,  and  other  pro- 
visions incident  to  mortgage  transactions, 
would  have  been  comprised  in  the  assign- 
ment to  Horton.  There  is  no  evidence  &at 
the  transaction  was  not  a  conditional  sale  y 
and  the  instrument  executed  by  Bimie  to 
Horton  does  not  follow  the  terms  of  the 
letter  of  the  27th  of  January  1837,  or  adopt 
the  proposal  therein  contained;  and  the 
latter  part  of  that  letter  furnishes  the  strongest 
evidence  of  the  transaction  being  one  of  sale 
and  not  of  mortgage.  The  next  document 
relied  on  by  the  other  side,  is  the  letter  of 
August  1837,  written  by  Horton  to  Bimie's 
clerk  Macdufiie,  which  bears  evidence  of  the 
transaction  being  in  the  nature  of  a  condi- 
tional sale,  inasmuch  as  it  was  natural  and 
to  be  expected,  in  the  case  of  a  conditional 
sale,  that  Bimie  would  ask  for  further  time 
to  pay  the  bills  of  exchange  then  becoming, 
due ;  and  as  to  the  acts  of  ownership  exer- 
cised by  Bimie  previously  to  June  1838,  by 
pajrments  made  by  him  to  the  seamen  of 
the  vessel,  Bimie  had  credit  given  him  for 
the  same  by  Horton^s  clerk,  on  Bimie's  own 
personal  request.  It  is  then  said,  the  poliey 
of  the  Ship  Registry  Act  was  to  prevent 
foreigners  becoming  owners  of  British  ves- 
sels ;  but  that  is  a  narrow  view  of  its  objecit, 
the  real  policy  being  to  shut  out  litigation, 
and  to  render  unnecessary  the  process  by 
injunction  in  courts  of  equity,  the  proceed- 
ings in  the  courts  of  Admiralty,  and  actions 
at  law  for  the  determination  of  questions 
whether  ship  transactions  between  parties 
were  to  be  considered  mortgages  or  sales. 
Before  the  act  of  6  Geo.  4.  c.  1 10,  a  trans- 
action was  void,  if  it  did  not  fully  appear 
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upon  the  registep— 'jS^pe^^  v.  Lechmere  (8), 
and  this  Court  will  not  interfere  agednst  a 
puhlic  act  of  parliament,  which  involves  a 
matter  of  puhlic  policy ;  and  in  Davenport 
V.  JVhitmore,  the  Lord  Chancellor  expressed 
no  dissent  from  the  opinion  of  this  Court, 
that  a  trust  of  the  ship  may  exist.  In  the 
present  case,  Horton  must  he  considered  as 
having  heen  owner  from  the  original  time 
mentioned  in  the  hill  of  sale,  and  all  the  in- 
terim profits  hecame  his,  hy  the  neglect  of 
Bimie  to  take  up  the  hills  of  exchange  when 
due ;  and  the  question  then  is,  whether  Hor- 
ton did  not  hecome  ahsolute  owner  of  Bimie's 
moiety  of  the  cargo,  as  well  as  of  his  moiety 
of  the  ship.  According  to  the  letter  of  the 
27th  of  January  1837,  it  is  clear,  the  agree- 
ment was  in  respect  of  the  ship  and  stores, 
and  the  word  "appurtenances,"  contained 
in  the  hill  of  sale,  will  comprise  the  stores. 
In  the  case  of  the  ship  Dundee {4),  stores 
were  held  to  pass  under  the  word  "  appur- 
tenances ;"  and  in  Gale  v,  Laurie  (5),  the 
Court  of  King's  Bench  adopted  the  ohser- 
vations  of  Lord  Stowell,  as  to  the  meaning 
of  the  word  "appurtenances,"  which  are 
found  in  p.  126  of  the  report  of  the  case  of 
the  ship  Dundee,  But  the  cargo  will  pass 
hy  the  hill  of  sale  as  an  incident  to  the  ship, 
t.  e,  the  ship  and  stores  heing  vested  in 
Horton  as  the  owner,  the  cai^  subsequently 
acquired  passes  as  an  incident  to  the  ship ; 
hut  then  it  is  contended  on  the  other  side, 
diat  the  cargo  is  the  result  of  the  labour  of 
the  crew,  and  cannot  pass  as  incident  to  the 
ship.  If  this  be  so,  how  comes  it,  that  when 
a  person  purchases  a  vessel,  the  subsequently 
acquired  freight  passes  with  it? 

Morrison  v.  Parsons,  2  Taunt.  407. 

Davidson  v.  Case,  2  Brod.  &  Bing.  379. 
Again,  the  cargo  is  the  result  of  the  earnings 
of  the  ship,  for  there  could  be  no  other  freight 
or  caigo  acquired  in  this  case,  and  the  case 
of  Battersby  v.  Smyth  (6)  shews,  that  the 
profits  cannot  be  separated  from  the  ship. 
If  Horton,  however,  is  to  be  considered  as 
a  mortgagee  only,  he  is  entitled,  as  such,  to 
freight  or  cargo,  which  had  not  actually  be- 
come due  or  been  acquired,  but  was  accru- 
ing due  at  the  date  of  the  transaction  between 

(8)  13  Ves.  588. 

(4)  1  Hagg.  Adm.  Rep.  131. 

(5)  5  B.  Ac  C.  156;  b.o.  4  Uw  J.  Rep.  K.B. 
149. 

(6)  8  Mad.  110. 


the  parties;  and  possession  having  been 
taken  by  Horton  of  the  ship  and  cargo  on 
its  arrival  in  this  country,  the  cargo  became 
his  property. 

Dean  v.   Magee,  4  Bing.  46 ;    s.  c.  5 

Law  J.  Rep.  C.P.  44. 
Kerswell  v.  Bishop,  2  Cr.  &  Jer.  529  ; 
s.  c.  1  Law  J.  Rep.  (n.s.)  £xch.  227. 
Besides,  the  cargo  was  an  incident  of  the 
ship,  even  if  the  transaction  be  decided  to 
be  a  mortgage,  and  not  an  absolute  purchase, 
and  the  questions  here  are  purely  of  a  legal 
character.  The  other  cases  dted  for  die 
defendant  Horton,  were — 

Prosser  v.  Edmonds,  1  You.  &  Col.  48L 
Hammond  v.  Messenger,  9  Sim.  327» 
388;    s.  c.   7  Law  J.  Rep.  (n.s.) 
Chanc.  310. 

Mr,  Rolt,  for  the  defendant  Bimie,  cited 
Prouting  v.  Hammond  (7), 

The  Master  of  the  Rolls  (after  stating 
the  &cts)  proceeded  as  follows : — ^The  plain* 
tiife  allege,  that  the  bill  of  sale,  thou^ 
absolute  in  form,  was  intended  to  operate 
only  by  way  of  mortgage  or  security  for 
payment  of  the  bills  which  were  accepted 
by  Mr.  Horton,  and  that  the  bill  of  sale 
comprised  only  Mr.  Bimie*s  moiety  of  the 
ship,  tackle,  and  appurtenances,  and  did  not 
give  Mr.  Horton  any  interest  whatsoever  in 
the  cargo.  The  defendant,  Mr.  Horton,  by 
his  answer,  insists  that  a  sale  was  intended, 
but  that  if  Mr.  Bimie  provided  cash  to  meet 
the  acceptances  for  4,200i[.,  he  should  be 
entitled  to  a  retransfer  of  his  moiety  of  the 
ship ;  and,  on  the  other  hand,  that  if  Mr. 
Bimie  should  iieul  to  provide  cash  to  meet 
the  acceptances  when  the  same  became  due, 
Mr.  Horton  was  to  become  absolutely  en- 
titled to  Mr.  Bimie's  moiety  of  the  ship, 
tackle,  and  appurtenances,  including  therein 
Mr.  Bimie's  moiety  of  the  cargo  of  the  ship. 
As  it  is  admitted  that  the  debt  due  from  Mr. 
Bimie  to  Mr.  Horton  exceeds  the  whole 
value  of  Mr.  Bimie's  moiety  of  the  ship  and 
appurtenances,  ezdudvely  of  the  caigo,  it 
is  clear,  if  there  were  no  questions  as  to  the 
cargo,  it  would  be  immaterial  to  either  party 
whether  the  transaction  ought  to  be  deemed 
a  sale  or  mortgage,  because,  in  either  case, 
Mr.  Horton  would  be  entitled  to  the  whole 
value  of  Mr.  Bimie's  moiety  of  the  ship  and 
(7)  8  TMiat.  688* 
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i^ipiirteiiaiices.  I  have,  however,  thought 
it  light  to  consider  what  was  the  intention  of 
these  parties,  and  the  nature  of  the  contest 
hetween  them,  independently  of  the  mere 
legal  effect  of  the  hill  of  sale.  From  the 
statements  they  respectively  make,  it  is 
plain  the  bill  of  sale  does  not  constitute,  or 
is  not  evidence  of^  the  whole  contract 
which  subsisted  between  them.  Even  the 
ease  of  Morton  required  him  to  go  out  of 
the  bill  of  sale  to  support  his  proposition. 
The  sale  was  conditional,  and  considering 
the  transaction  which  took  place  between 
Mr.  Bimie  and  Mr.  Horton  from  the  date 
of  Mr.  Bimie's  letter  of  the  27th  of  January 
1837,  until  the  time  when  Mr.  Bimie's  em- 
barrassments became  fully  known,  I  have 
no  doubt  that  the  transaction  was  intended 
to  be,  and  was  by  both  parties  understood 
to  be,  a  security  or  mortgage,  and  no  other- 
wise a  sale,  absolute  or  conditional.  If  the 
ship  was  intended  to  be  Mr.  Horton's,  un- 
less Mr.  Bimie  provided  cash  for  the  bills 
when  at  maturity,  and  if  cash  was  not  then 
provided  for  them,  as  Mr.  Horton  says,  then 
according  to  his  case,  the  moiety  would  be- 
come absolutely  his,  on  the  bills  becoming 
due,  and  not  being  paid ;  but  no  such  claim 
was  then  made  by  Mr.  Horton.  Mr.  Bimie 
wanted  cash  to  take  up  the  bill,  and  he  ob- 
tained cash  upon  renewed  acceptances  grant- 
ed by  Mr.  Horton  himself.  In  one  view  of 
this  case,  it  might  be  considered,  that  Mr. 
Bimie  having  provided  the  cash,  though 
with  Mr.  Horton*s  assistance,  had  performed 
the  allied  condition,  and  so  was  entitied  to 
a  re-transfer  of  a  moiety  of  the  ship,  and 
that  the  bill  of  sale  was  continued,  or  a  re- 
transfer  not  called  for,  in  order  that  there 
might  be  a  security  for  the  payment  of  the 
renewed  acceptances ;  but  there  is  no  evi- 
dence of  any  new  agreement,  and  Mr.  Bimie 
was  charged  with  commission,  with  stamps, 
and  with  the  expense  of  renewals  from  time 
to  time.  The  insurance  was  continued  in 
his  name,  and  he  made  payments  and  allow- 
ances to  the  femilies  of  tiie  sailors,  and  all 
those  acts  are  consbtent  with  the  notion  of 
his  being  the  owner,  subject  to  a  mortgage 
or  security,  but  whoUy  inconsistent  with  the 
notion  of  Mr.  Horton  having  become  the 
owner  by  breach  of  the  condition.  Having 
regard  to  these  circumstances,  and  looking 
at  the  evidence  in  the  case,  I  am  of  opinion 
this  was  intended  and  understood  to  be  not 


a  sale  absolute  or  conditional,  otherwise 
than  as  a  sale  for  the  purpose  of  mortgage 
or  security  is  to  be  considered  as  a  condi-i 
tional  sale ;  and  even  if  the  transaction  were 
to  be  considered  as  a  conditional  sale,  in  the 
sense  that  the  ship  might  be  redeemed  only 
in  a  limited  time,  and  by  performance  of  a 
particular  condition,  I  am  inclined  to  think, 
that  by  the  transaction  which  subsequentiy 
took  place  between  the  parties,  the  condition 
ought  to  be  considered  as  waived,  and  that 
Mr.  Bimie  was  entitied  to  redeem,  on  pay- 
ment of  what  was  due  on  the  bills. 

But  it  was  argued,  whatever  might  be  the 
intention  of  the  parties,  the  transaction  must, 
imder  the  Ship  Registry  Act,  be  deemed 
to  be  an  absolute  sale,  entitling  Mr.  Horton 
to  the  property  as  purchaser,  notwithstanding 
any  contract  of  his  to  permit  Mr.  Bimie  to 
redeem,  and  that  this  Court  ought  not  to 
interfere  in  such  a  case  as  tiiis,  nor  indeed 
in  any  case,  however  fraudulent.  The  statute 
of  3  &  4  Will.  4.  c.  55.  provides,  that  the 
bill  of  sale  of  a  ship,  or  any  share  thereof 
after  the  particulars  have  been  entered  in 
the  book  of  registry,  shall  be  valid  and 
effectual  to  pass  the  property  thereby  in- 
tended to  be  transferred  against  every  person^ 
and  to  all  intents  and  purposes,  except 
subsequent  purchasers  and  mortgagees,  who 
shall  first  procure  an  indorsement  to  be 
made  on  the  certificate,  as  in  the  act  men-? 
tioned ;  and  further  provided,  that  in  case 
of  mortgagees,  the  collector  and  comptroller 
of  the  port  where  the  ship  is  registered  shall, 
in  the  entry  in  the  book  of  registry,  and  also 
on  the  certificate  of  registry,  express  that 
the  transfer  was  made  only  as  security,  or 
by  way  of  mortgage,  and  that  in  such  cases, 
and  except  for  certain  pmrposes,  the  mort-^ 
gagor,  and  not  the  mortgagee,  shall  be 
deemed  to  be  the  owner  of  the  ship ;  and 
that  the  rights  of  the  mortgagee  are  not  to 
be  affected  by  the  bankmptcy  of  the  mort- 
gagor, notwithstanding  his  reputed  owner«» 
ship.  When  the  transfer  is  not  expressed 
to  be  by  way  of  mortgage  9nd  security,  the 
protection  which  the  act  intended  to  afford 
th^  mortgagee  against  the  creditor  of  a  bank* 
rupt  ship-owner,  is  not  obtained,  and  the 
vendee  who  appears  on  the  registry  to  be 
the  owner,  may  be  subject  to  all  the  liabili* 
ties  which  belong  to  him  in  that  character. 
But  it  may,  I  think,  be  well  doubted,  whe- 
ther, under  the  provisions  of  the  act  of  par- 
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liamenty  there  can  be  no  valid  mortgage  in* 
any  case  in  which  parties  do  not  secure  to 
themselves  the  protection  which  the  statute 
gives,  by  the  mode  of  proceeding,  which  is 
dierein  directed. 

I  do  not  conceive  the  circumstances  of 
this  case  make  it  necessary  for  me  to  ex- 
press any  opinion  on  the  subject :  as  I  have 
already  stated,  the  only  question  which  is  to 
be  decided  with  a  view  to  the  relief  prayed 
is,  whether  Mr.  Horton  has  any  interest  in 
the  cargo.  The  bOl  of  sale  purported  to 
grant  the  moiety  of  the  ship,  masts,  sails, 
tackle,  apparel,  boats,  oars,  and  appurte- 
nances. It  is  admitted,  that  independently 
of  special  contract,  the  sale  or  mortgage  of 
a  ship  will  carry  freight,  accruing  due  at  the 
time  of  the  sale,  or  after  possession  has  been 
taken  by  a  mortgagee ;  and  upon  the  hypo- 
thesis of  sale,  it  is  argued,  that  by  the  word 
*' appurtenances,"  all  stores  would  pass,  and 
that  the  ship  and  stores  having  become  the 
property  of  Mr.  Horton,  he  became  entitled 
to  the  subsequently  acquired  cargo.  It  is 
said,  in  the  voyages  or  adventures  of  these 
whale  ships,  the  cargo  constitutes  the  whole 
earnings  of  the  ship,  and  that  such  earn- 
ings are  incidental  to  the  ship  as  much  as 
freight,  and  that  no  distinction  can  be  made 
between  subsequently  acquired  cargo  and 
subsequently  earned  freight.  The  case, 
upon  the  ship  Dundee,  upon  which  we  have 
a  judgment  by  Lord  Stowell  and  by  Lord 
Tenterden,  has  only  gone  to  the  extent  of 
establishing  that,  under  the  act  of  53  Geo.  3. 
c.  159,  in  the  expression  ''ship  and  her 
appurtenances,"  the  word  "appurtenances" 
must  be  construed  to  extend  to  anything 
belonging  to  the  owners  which  is  on  board  a 
ship,  for  the  accomplishment  of  the  object  of 
the  voyage  and  adventure  on  which  she  is 
engaged  ;  but  the  cargo  itself  is  the  object 
and  purpose  of  the  adventure,  and  not  some- 
thing provided  as  a  means  for  the  attainment 
of  the  object.  I  cannot  construe  the  cargo 
as  something  appertaining  to  the  ship,  though 
it  is  that  which  the  ship  carried,  and  for  the 
attainment  of  which  the  ship  and  its  appur- 
tenances were  provided;  and  I  cannot  con- 
sider a  cargo  of  this  kind  as  freight  incident 
to  the  employment  of  the  ship,  and  as  ne- 
cessarily passing  by  the  transfer  on  sale. 
Freight  is  the  reward  which  the  law  gives 
for  carrying  goods  ;  it  arises  on  a  contract 
for  the  conveyance  of  merchandise,  and  it  is 


said  to  be  in  its  nature  an  entire  contract,  so' 
that,  as  a  general  rule,  (subject  to  some  ex- 
ceptions and  to  special  agreement,)  until  the 
contract  is  completed  by  the  delivery  of  the 
goods  at  the  place  of  destination,  nothing 
can  be  demanded  for  freight.  When  a  ship 
at  sea  is  sold,  the  seller  is  subject  to  an  ob- 
ligation, as  well  as  entitled  to  a  profit  in 
respect  of  freight  accruing  due,  and  the  duty 
and  the  profit  may  be  well  held  to  pass 
together  with  the  ship,  by  means  of  which 
the  duty  is  to  be  performed,  and  the  profit 
to  be  acquired ;  nevertheless,  the  title  to  the 
freight  and  the  title  to  the  ship  are,  as  I 
just  said,  often  separate,  and  the  argument 
founded  on  the  analogy  to  the  case  of  freight 
does  not  rest  on  a  sure  foundation.  The 
cargo  of  a  whale  ship  is  an  acquisition  from 
time  to  time,  made  by  the  employment  of 
the  ship  and  of  the  crew ;  but  there  is  no- 
thing in  the  nature  of  a  contract  for  the 
conveyance  of  merchandise.  The  employ- 
ment of  the  ship  is  not  governed  by  the 
contract  with  other  persons,  but  subject  to 
the  directions  of  the  owners,  who  may  be 
under  no  obligation  whatever  to  complete 
the  voyage,  or  continue  the  employment  of 
the  ship  any  longer  than  suits  their  own 
convenience  or  interest.  Supposing,  that  at 
the  time  of  the  sale,  the  ship  was  engaged  on 
her  adventures,  such,  if  any,  part  of  her 
cargo  as  was  then  acquired  was  already  the 
property  of  the  owners,  and  if  intended  to  be 
sold,  ought  to  be  expressly  named  or  de- 
scribed in  the  transfer,  and  as  to  such  parts 
of  the  cargo  which  might  be  afterwards  ac- 
quired, they  were  acquired  imder  the  direc- 
tions and  by  means  of  the  liabilities  of  the 
owners,  which,  as  it  appears  to  me,  do  not 
necessarily  enure  to  the  benefit  of  the  pur- 
chaser, without  an  express  stipulation  for  the 
purpose.  Between  the  inconvenience  of  de- 
termining, in  the  absence  of  express  contract, 
what  may  be  due  to  the  purchaser  for  the 
employment  of  the  ship,  in  acquiring  the 
cargo  for  the  seller  after  the  sale,  and  the  in- 
convenience of  giving  to  the  purchaser  under 
the  description  of  &e  ship,  the  uncertain 
cargo  acquired  at  the  time  of  the  sale,  and 
which  may  be  afterwards  acquired,  I  incline 
to  think,  diat  the  first  is  the  least ;  but  inde- 
pendently of  that,  it  does  not  appear  to  me, 
that  the  cargo  of  a  ship,  or  that  which  it 
carries,  can  be  considered  as  part  of,  or  as 
an  incident  to  the  ship  itself;    and  I  am 
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therefore  of  opinion,  that  it  does  not  pass 
by  an  assignment  of  the  ship  and  its  appur- 
tenances, without  any  specification  of  or 
allusion  to  the  cargo.  The  plaintif&  are, 
therefore,  entitled  to  the  account  which  they 
ask  of  the  moiety  of  the  cargo,  and  that 
account  must  be  taken. 


LC.  ^ 
ril23;  > 
ty5,7.3 


NEEDHAM  9.  NEEDHAM. 


April! 
May/ 

Practice. — Prisoner — Act  1  Will  4.  c.  36. 
*.  15,  rule  5 — Construction, 

If  the  last  of  the  thirty  days  mentioned  in 
rule  5,  sect,  15,  of  the  Act  1  WiU,  4.  c.  36, 
(during  which  time  a  plaintiff  is  required  to 
bring  a  defendant  in  contempt  for  not  answer- 
ing to  the  bar  of  the  Courty)  happens  out  of 
term,  the  plaintiff  may  bring  the  defendant 
to  the  bar  of  the  Court  on  any  day  during 
vacation  time,  though  prior  to  the  expiration 
of  the  first  four  days  of  the  ensuing  term, 

Mr,  G,  Richards  and  Mr.  Calvert  moved 
to  discharge  an  order  of  the  Vice  Chancellor 
of  England,  by  which  the  defendant  in  this 
case  was  discharged  out  of  the  custody  of  the 
warden  of  the  Fleet. 

Onlhe  19th  of  January  1842,  the  defen- 
dant was  attached,  at  the  instance  of  the 
plaintiff,  for  want  of  answer  to  the  plain- 
tiff's bill,  the  defendant  being  at  that  time 
in  the  custody  of  the  sheriff  of  Middlesex, 
under  process  issuing  out  of  another  court. 
On  the  13th  of  February  following,  a  writ 
of  habeas  corpus  cum  causd  was  issued, 
whereupon  the  defendant  was,  on  the  21st 
of  February,  brought  to  the  bar  of  the  court, 
and  turned  over  to  the  warden  of  the  Fleet. 
On  the  1 9th  of  April,  by  virtue  of  another  writ 
of  habeas  corpus,  the  defendant  was  brought 
up  before  the  Vice  Chancellor  of  England, 
for  the  purpose  of  having  the  bill  taken  pro 
confesso  against  him,  when  the  defendant 
objected  that  the  proceedings  were  irregular, 
and  that  he  had  been  brought  to  the  bar  of 
the  Court  under  the  first  writ  of  habeas 
corpus,  after  the  expiration  of  the  period  of 
thirty  days,  mentioned  in  the  fifUi  rule  of 
the  act,  1  Will.  4.  c.  36.  s.  15,  computed 
from  the  time  of  his  attachment  (the  last  of 
these  days  being  out  of  term,)  and  before 
the  first  four  days  of  the  ensuing  term ;  and 


that  the  plaintiff  having  neglected  to  bring 
him  up  within  the  period  of  thirty  days,  the 
plaintiff  ought  not  to  have  brought  ihe  de- 
fendant up  before  the  first  four  days  of  the 
ensuing  term ;  and  his  Honour  being  of  that 
opinion,  the  plaintiff's  application  to  have  the 
bill  taken  pro  confesso  against  the  defendant 
was  refused. 

In  support  of  the  motion  to  discharge  the 
order  of  the  Court  below,  it  was  contended, 
that  the  plaintiff  might,  under  the  fifth  rule, 
bring  up  the  defendant  immediately  after  his 
attachment ;  but,  if  he  did  not,  and  the  last 
of  the  thirty  days  should  ML  out  of  term, 
then  the  defendant  must  be  brought  up  to 
the  bar  of  the  Court,  within  the  first  days  of 
the  ensuing  term,  and  that  the  words  con- 
tained in  the  early  part  of  the  fifth  rule,  "  and 
shall  not  have  been  sooner  brou^t  to  the 
bar  of  the  Court,"  meant,  that  in  case  the 
defendant  should  not  be  brought  to  the  bar 
of  the  Court  within  the  appointed  period  of 
thirty  days  (the  last  of  those  days  happening 
in  vacation  time),  then  the  defendant  might 
be  brought  up  on  any  day  after  the  expira- 
tion of  the  period  of  thirty  days ;  otherwise, 
if  the  last  of  those  days  happened  on  any 
day  after  the  last  day  of  Trinity  term,  the 
defendant  must  be  kept  in  custody  during 
the  whole  of  the  long  vacation,  and  until 
Michaelmas  term ;  that  in  Clark  v.  Clarke 
(1),  it  had  been  held,  that  the  bar  of  the 
Court  was  considered  to  be  at  the  house  of 
the  Judge,  or  wherever  else  the  Court  hap- 
pened to  be  sitting.  The  cases  of  Collins  v. 
Collyer  (2),  and  Greening  v.  Greening  (3), 
were  cited  in  support  of  the  application. 

Mr.  Wakefield,  Mr.  Girdlestone,  and 
Mr.  Bethell,  contx^. — ^The  primary  object 
of  the  2nd,  5th,  and  13th  rules  of  1  Will.  4. 
c.  36.  8. 15,  was  to  give  &cilities  to  plaintifis 
to  procure  their  bills  to  be  taken  pro  con" 
fesso,  and  those  rules  must  be  construed 
according  to  their  literal  meaning. 

[The  Lord  Chancellor. — ^You  must  ra- 
ther put  a  reasonable  construction  on  the 
rules ;  for,  if  the  fifth  rule  is  to  be  taken  lite- 
rally, look  at  the  consequence  if,  instead  of 

(1)  Decided  by  the  Lord  Chancellor,  on  the  16th 
of  April  1842,  who  held,  that  a  defendant  haying^ 
been  Uken  into  custody  under  the  old  prooees 
of  the  Court,  could  be  brought  up  under  the  pro- 
yiaions  of  the  Act,  1  Will  4.  c.  36,  to  have  the  bill 
taken  yro  confesso  against  him. 

(2)  1  Cr.  &  Ph.  262. 
{$)  1  Bear.  122. 
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**  the  last  day  of  the  thirty  days,"  the  last  ten 
days  of  the  thirty  days  happen  out  of  term.] 

The  construction  given  hy  Lord  Cotten- 
ham  to  the  13th  rule,  which  is  somewhat 
confused,  strengthens  the  construction  that 
was  given  to  the  5th  rule  in  this  case  hy  the 
Court  below. 

[The  Lord  Chancellor. — ^Mr.  Richards 
says,  the  13th  rule  would  be  inoperative  in 
many  cases,  if  the  construction  put  by  the 
Court  below,  in  this  case,  on  the  5  th  rule, 
were  to  be  sustained.] 

Under  the  13th  rule,  the  plaintiff  need 
not  bring  the  defendant  to  the  bar  of  the 
Court,  but  he  must  take  his  order  within 
the  six  weeks  after  the  expiration  of  the  two 
months  appointed  for  defendant  putting  in 
his  answer;  and  as  to  the  words  ''shall  not 
have  been  sooner  brought  to  the  bar  of  the 
Court,"  they  must  liave  reference  to  the 
bringing  up  of  the  defendant  to  the  bar  of 
the  Court,  within  the  period  of  thirty  days. 

His  Lordship  said,  he  considered  that  the 
2nd  rule  threw  light  on  the  construction  of 
the  5th ;  that  the  two  rules  must  have  the 
same  explanation  given  them,  and  that  he 
must  hold,  after  fidl  consideration  of  the 
arguments,  that  the  plaintiff  may  bring  the 
defendant  to  the  bar  of  the  Court  diuing 
vacation  time,  to  answer  his  contempt  for 
not  answering  the  plaintiff's  bill,  in  case 
the  last  of  the  thirty  days  happened  out  of 
term ;  otherwise  it  would  follow,  that  a  plain- 
tiff might,  under  similar  circumstances,  de- 
tain a  defendant  in  custody  during  the  whole 
of  the  long  vacation. 


} 


WOODWARD  V.  CONNYBEAR. 


L.C. 
May  7. 

Attachment  for  Want  of  Appearance  — 
Commitment  —  Practice  —  Act  1  Will,  4. 
c.  36. 

A  defendant  was  attacked  for  not  appear^ 
ing  to  a  subpoena  served  on  himf  and  he  was 
lodged  in  prison^  where  he  remained  after  the 
thirty  days  mentioned  in  the  5th  rule  of 
the  Act,  I  Will.  4.  c.  36.  s.  15.  had  expired, 
without  making  any  application  for  his  dis'* 
charge  therefrom.  An  attachment  was  then 
issued  against  the  defendant  for  want  of  an 
answer  to  the  plaintiff* s  biU,  and  was  served 
on  him  whilst  in  prison.    The  defendant  was 


brought  to  the  bar  of  the  Court  by  writ  of 
habeas  corpus  cum  caus4,  and  committed  to 
the  custody  of  the  warden  of  the  Fleet : — 
Heldf  that  the  attachment  and  coTnmitment  of 
the  defendant  were  regular. 

This  was  an  application  to  dischaige  the 
defendant  from  the  custody  of  the  warden  of 
the  Fleet,  on  the  ground  of  the  irregularity 
of  the  order  for  defendant's  commitment,  and 
of  his  previous  attachment.  The  facts  were 
as  follows : — On  the  5th  of  November  1841, 
the  defendant  was  served  with  a  subpoena  to 
appear  and  answer  the  plaintiff's  bill;  on 
the  24th  of  the  same  month,  the  defendant 
was  attached  for  want  of  an  appearance  to 
the  bill,  and  taken  to  Worcester  gaol ;  on 
the  27th  of  the  same  month  he  was  served 
with  notice,  under  the  11th  section  of  the 
Act,  1  Will.  4.  c.  36,  requiring  him  to  enter 
his  appearance  to  the  bill  within  fourteen 
days.  On  the  16th  of  December  following, 
the  defendant  not  having  entered  an  appear* 
ance,  the  plaintiff  obtained  an  order,  giving 
plaintiff  liberty  to  enter  an  appearance  for 
the  defendant;  and,  on  the  24th  of  that 
month  the  plaintiff  accordingly  entered  an 
appearance  for  the  defendant.  From  that 
time  to  the  27th  of  January  1842,  nothing 
was  done,  the  defendant  still  remaining  in 
prison :  but,  on  that  day,  an  attachn^nt  was 
lodged  by  tiie  plaintiff  against  the  defen- 
dant for  want  of  answer ;  and  on  the  21st 
of  February  following,  the  defendant  was 
brought  up  from  Worcester  gaol  by  a  writ 
of  habeas  corpus,  and,  under  the  6th  rule, 
sworn  as  to  his  inability  to  put  in  his  answer, 
on  account  of  his  poverty,  and  then  turned 
over  to  the  warden  of  the  Fleet  prison  cum 
causd. 

Vice  Chancellor  Wioram,  on  application 
made  to  bun,  had  refused  to  dischaige  the 
.defendant  out  of  custody  (1). 

Mr.  GirdlesUme,  for  the  defendant,  the 
appellant,  now  contended,  that  the  defendant 
was  improperly  allowed  to  remain  in  Wor- 
cester gaol,  until  after  the  time  within  which 
he  ought,  by  virtue  of  the  act  I  Will.  4. 
c.  36.  s.  15.  r.  5,  to  have  been  brought  up  to 
the  bar  of  the  Court,  and  committed :  and 
that  the  continued  irregular  detainer  in 
prison  of  the  defendant,  would  not  support 

(1)  1  Hu«,  397. 
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an  attachment  lodged  against  him  whilst  so 
imprisoned;  that  &e  15th  of  January  1842 
heing  the  kst  of  the  first  four  days  of  term, 
on  which  the  defendant  might  have  heen 
hronght  up  hy  the  plaintiff  to  the  har  of  the 
Court,  he  ought,  on  the  following  day,  to 
have  heen  discharged  from  prison  by  the 
gaoler,  who,  for  the  purpose  of  the  case 
before  the  Court,  was  the  agent  of  the  plain- 
tiff;  that  if  the  defendant  was  irregularly  in 
the  custody  of  the  plaintiff,  he  could  not 
take  advantage  thereof,  for  the  purpose  of 
procuring  the  defendant  to  be  turned  over 
to  the  Fleet. 

[The  Lord  Chancellor. — ^The  plaintiff, 
I  consider,  not  to  have  been  the  author  of 
the  continued  custody,  nor  was  it  incumbent 
on  him  to  take  any  steps  with  reference 
thereto.] 

The  plaintiff  was  the  party  who  put  the 
sheriff  in  motion,  and  the  sheriff  therefore 
must  be  considered  as  his  agent.  In  Lewis 
V.  Evans  (1),  the  plaintiff  did  not  enter  an 
s^pearance  for  the  defendant,  but  the  defen- 
dant remained  in  custody,  and  he  was  held 
by  the  Court  entitled  to  his  discharge,  and 
this  Court  will  not  lend  its  assistance  to  a 
plaintiff,  if  the  sheriff,  who  is  his  agent,  is  in 
fault.     The  other  cases  cited  were — 

Hawkins  v.  HaU,  1  Beav.  73 ;   4  Myl. 
&  Cr.  280 ;  s.  c.  8  Law  J.  Rep.  (n.s.) 
Chanc.  225. 
HiUehins  v.  Kenriek,  2  Burr.  1048. 

Mr.  /.  Bailey,  for  the  plaintiff,  was  not 
heard  by  the  Court 

The  Lord  Chancellor. — In  the  case  of 
Lewis  V.  Evanst  the  plaintiff  was  actor,  and 
the  defendant  did  not  make  any  applica- 
tion for  his  dischaige ;  indeed,  the  plaintiff 
was  the'  actor  throughout,  by  bringing  the 
defendant  up  to  the  bar  of  the  Court,  when 
the  irregular  order  was  made;  afterwards 
the  defendant,  on  his  own  application,  was 
discharged  by  the  Court.  The  caMe  of  Lewis 
V,  Evansy  therefore,  does  not  at  all  touch 
the  case  before  me,  where  the  plaintiff  was 
not  an  acting  party,  and  was  not  bound  to 
do  anything.  The  order  of  the  Court  below 
must  therefore  be  afiirmed. 


(1)  2  Or.  &  Ph.  264;  s.c  10  Law  J.  Rep  (N.s.) 
Chaao.  Z26. 


New  Series,  XL— CiiANc. 


WiORAM,  V.C.  f      DYSON  V,  ICORRIS. 

Feb.  14,  28.    \     dyson  v.  taylor. 

Parties — Appearance  at  the  Hearing —     > 
Supplemental  Bill — Foreclosure — Sale, 

A  person,  who  has  been  named  as  a  party 
to  a  bill,  but  has  not  appeared,  or  been  served 
with  a  subpoena,  may,  with  the  plaintiff's 
consent,  appear  at  the  hearing,  and  be  bound 
by  the  decree.  But  where  he  is  not  named 
as  party,  he  wiU  not  be  allowed  to  appear  at 
the  hearing  for  that  purpose,  except  with  the 
consent  of  all  parties  to  the  suit, 

Semble — The  eases  in  which  the  parties 
to  the  ordinal  bill  are  necessary  parties  to  a 
supplemental  biU,  are  those  where  the  interests 
of  the  defendants  require  such  new  parties 
to  be  before  the  Court ;  the  cases  where  they 
are  not  necessary  parties,  are  those  in  whi^ 
such  new  defendants  are  brought  before  the 
Court  in  respect  of  the  plaintiff^ s  interest. 

Allegation  in  a  bill,  that  A,  B,  and  C, 
were  named  executors  in  the  will  of  D,  and 
that  A,  and  C,  duly  proved  the  wiU^  and 
thereby  became  his  legal  personal  represenia~ 
tives : — Held,  that  this  allegation,  supported 
by  the  probate  copy  of  the  wiU,  was  sufficient 
evidence  to  throw  on  the  defendant  the  onus 
of  shewing  that  the  other  executor  did  prove, 

A,  mortgaged  lands  to  B,  and  by  the  same 
deed,  as  a  further  security,  assigned  to  B,  a 
policy  of  assurance  on  his  life,  and  all  his 
right,  title,  and  interest  therein,  upon  trust 
that  B.  should  receive  the  money  to  become 
payable  thereunder,  and  apply  the  same  in 
discharge  of  the  mortgage  debt,  and,  subject 
thereto,  in  trust  for  A,  The  deed  contained 
the  usual  covenant  to  pay  the  mortgage  debt : 
— Held,  that  B,  was  not  entitled  to  a  sale  of 
the  policy,  but  only  to  a  foreclosure  of  the 
lands,  retaining  the  policy  for  what  it  was 
worth,  Sectts,  if  it  had  been  a  simple  assign^ 
nent  of  the  policy  as  a  security,  without  any 
declaration  of  trust. 

By  the  deed  of  the  11th  of  February  1819, 
the  defendant  Morris,  in  consideration  of 
5,000/.  then  advanced,  appointed  certain 
lands  to  the  plaintiff  Dyson,  for  a  term  of 
1,000  years,  subject  to  redemption,  on  pay- 
ment of  the  5,000/.  and  interest.  And  by 
deed  (^  the  16th  of  January  1823,  reciting 
that  the  lands  comprised  in  the  present  deed 
were  subject  to  a  mortgage  term  of  1,000 
years,  for  securing  1,000Z.  and  interest  to 
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Bridgman,  and  that  Dyson  had  agreed  to 
pay  off  Bridginan*8  mortgage,  and  reciting 
an  agreement  that  hoth  premises  were  to  be 
a  security  for  the  5,000Z.  and  1,000/.,  Bridg- 
man and  Morris,  in  consideration  of  1,000/. 
paid  to  Bridgman,  bargained  and  sold  to 
Edgar  Taylor,  his  executors,  &c.  the  pre- 
mises comprised  in  Bridgman*s  mortgage, 
to  hold  to  Edgar  Taylor  for  the  residue  of 
the  term  of  1 ,000  years,  in  trust  for  Dyson, 
subject  to  redemption,  on  payment  by  - 
Morris  of  6,000/.  and  interest ;  and  Morris 
covenanted  with  Dyson,  that  the  premises 
comprised  in  the  deed  of  1819,  should  be  a 
security  for  the  1,000/.  as  well  as  the  5,000/., 
and  that  neither  estate  should  be  redeemable 
without  payment  of  the  6,000/.  and  interest : 
and  furtiier  reciting,  that  two  several  terms 
of  600  years  and  1,000  years,  in  these  second 
premises,  had  been  assigned  respectively  to 
Dyson  and  Harry  Browne  :  it  was  declared 
that  Dyson  and  Harry  Browne  should  hold 
the  same  respectively,  upon  trust,  in  the 
first  place,  to  secure  the  6,000/.  and  interest, 
and,  subject  thereto,  for  Morris.  The  bill 
then  stated  an  application  by  Morris  to 
Dyson  for  a  further  advance  of  3,350/.,  to 
be  secured  by  a  charge  upon  the  aforesaid 
premises,  and  by  an  assignment  of  a  policy 
of  assurance  on  the  life  of  Morris;  and  that 
by  a  deed  of  the  6th  of  April  1826,  reciting 
the  agreement  and  the  advance,  and  that  the 
policy  had  been  effected,  Morris  covenanted 
with  Dyson,  that  the  whole  of  the  premises 
should  be  charged  with  3,350/.  and  interest, 
and  that  no  part  of  the  same  should  be  re- 
deemable till  payment  of  the  3,350/.  and 
6,000/.  and  interest;  and  as  a  further 
security  for  the  said  sums  and  interest,  Mor- 
ris assigned  to  Dyson,  his  executors,  &c., 
all  that  the  said  instrument  or  policy  of 
assurance,  and  all  sum  and  sums  of  money 
which  should  become  payable  under  or  by 
virtue  of  the  same,  and  all  benefit  and  ad- 
vantage to  be  had  or  derived  thereifrom; 
and  dl  the  right,  title,  interest,  property, 
claim,  and  demand  whatsoever  of  him,  the 
said  Morris,  of,  in,  to,  or  out  of  the  same, 
and  every  part  thereof,  to  have,  hold,  receive, 
take,  and  enjoy  the  policy  and  money, 
and  all  other  the  premises  thereby  assigned 
unto  and  by  Dyson,  his  executors,  &c.,  from 
thenceforth  absolutely ;  and  with  full  power 
and  authority  to  and  for  Dyson  to  ask, 
demand,  sue  for,  recover,  and.  receive  the 


monies  which  should  become  payable  under 
or  by  virtue  of  the  said  policy,  and  to  give 
effectual  discharges,  &c.,  and  to  enforce, 
have,  receive,  and  take  the  full  benefit 
thereof;  but,  nevertheless,  upon  the  trusts 
thereinafter  declared  concerning  the  same, 
that  is  to  say,  upon  trust,  that  Dyson  should 
recover,  receive,  and  obtain  the  payment  of 
the  said  sum  and  sums  of  money  which 
should  become  payable  under  or  by  virtue 
of  the  said  policy,  when  and  as  the  same 
respectively  should  become  due  and  payable, 
and  should,  in  the  first  place,  apply  die  same 
in  payment  of  the  expenses,  and  in  the  next 
platce  in  payment  of  the  said  sums  of  6,000/. 
and  3,350/.,  and  subject  thereto,  in  trust  for 
Morris,  his  executors,  administrators,  and 
assigns ;  and  Morris  thereby  covenanted 
with  Dyson  to  pay  the  said  sum  of  3,350/. 
with  interest,  on  the  6th  of  October  then 
next  ensuing.  And  it  was  declared,  that 
Edgar  Taylor,  Thomas  Dyson,  and  Harry 
Browne  should  stand  possessed  of  the  residue 
of  the  terms  of  1,000  years,  600  years,  and 
1,000  years,  in  trust  for  better  securing  to 
Dyson  the  two  several  sums  of  6,000/.  and 
3,350/.  with  interest,  and  subject  thereto,  in 
trust  for  Morris.  The  all^ations  of  the 
bill  as  to  the  parties  interested  in  the  mort- 
gage monies  and  terms  assigned,  and  as  to 
the  representations  of  those  who  were  dead, 
will  be  found  fully  stated  in  the  judgment. 
The  bill,  after  charging  that  the  premises 
were  a  scanty  security  for  9,350/.,  and 
offering  to  consent  to  a  sale  if  the  Court 
should  think  fit,  prayed  an  account  of  what 
was  due  to  the  plaintiff  upon  his  said  secu- 
rities, for  principal  and  interest,  and  that 
Morris  might  be  decreed  to  pay  to  the  plain- 
tiff what  should  be  found  due  upon  such 
account  by  a  short  day,  together  with  costs, 
&c.,  or  in  default  thereof,  that  the  said  policy 
might  be  sold,  and  that  the  money  arising 
firom  such  sale  might  be  applied  in  satisfac- 
tion of  what  might  be  found  due  to  the 
plaintiff  on  such  account ;  in  case  of  a  de- 
ficiency, that  Morris  might  be  ordered  to  pay 
what  should  remain  due  to  the  plaintiff, 
upon  a  day  to  be  appointed,  &c. ;  and  that 
in  default  thereof,  Morris,  and  all  persons 
claiming  imder  him,  might  be  foreclosed, 
&c.  And  that  Dyson  and  Henry  Browne, 
and  M.  A.  Browne,  might  be  respectively 
decreed  to  stand  possessed  of  the  said  terms 
of  600  years  and  1,000  years,  in  trust  only 
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for  Dyson.  And  in  case  the  Court  should  be 
of  opinion  that  the  said  mortgaged  premises, 
or  a  competent  part  thereof,  might  be  sold, 
then  that  the  same  might  be  sold,  and  the 
proceeds  applied  in  satisfaction  of  the  plain- 
tiff's debt,  &c. 

Edgar  Taylor,  the  trustee  of  the  term  in 
the  deed  of  January  1823,  was  made  a  co- 
plaintiff  in  the  original  bill,  but  upon  his 
death,  his  name  was  struck  out  by  amend- 
ment; and  his  representatives  were  brought 
before  the  Court  by  supplemental  bill,  to 
which  none  of  the  other  defendants  were 
made  parties.  The  original  and  supplemental 
suit  now  came  on  to  be  heard  together. 

A  preliminary  objection  was  taken  on  the 
part  of  the  defendant  Morris,  that  three  per- 
sons were  named  as  executors  of  Harry 
Browne,  and  only  two  were  alleged  to  have 
proved,  and  that  it  was  not  alleged  that  the 
third,  who  was  no  party  to  the  record,  had 
renounced. 

WiGRAM,  V.C.  thought  that  the  allegation 
was  sufficient,  to  throw  the  onus  of  proving 
the  contrary  on  the  objecting  party,  espe- 
cially as  the  probate  of  the  will  was  in  evi- 
dence. 

Mr,  Sutton  Sharpe  and  Mr.  Rolty  for  the 
plaintiff. — It  is  not  necessary  to  make  the 
defendants  to  the  original  bill  parties  to  the 
supplemental  bill,  which  was  rendered  neces- 
sary merely  for  the  conveyance. 

Munch  V.  Cocker  ell,  8  Sim.  219 ;  s.  c. 

6  Law  J.  Rep.  (n.s.)  Chanc.  9. 

Greenwood  v.  Atkinson,  5  Sim.  419. 

In  Feary  v.  Stephenson  (l),  the  objection 

was  allowed,  the  Master  of  the  Rolls  saying 

there  was  no  authority  for  it  in  that  case. 

Mr,  Temple  and  Mr,  E,  V,  Sidehottom, 
for  the  defendant  Morris. — The  mortgagor, 
at  least,  ought  to  be  a  defendant  to  the  sup- 
plemental bill — Feary  Y,  Stephenson,.  The 
policy,  according  to  the  trusts  of  the  deed, 
is  not  the  subject  of  sale.  If  the  plaintiff 
chooses  to  foreclose  the  mortgage,  he  must 
give  up  the  policy.  The  mortgagor  is  to 
be  allowed  six  months  time  to.  redeem  the 
policy. 

Parker  v.  Housefield,  2  Myl.  &  K.  419 ; 
s.  c.  4  Law  J.  Rep.  (n.s.)  Chanc.  57. 
Meller  v.   Woods,  1   Keen,  16  ;  s.  c.  5 
Law  J.  Rep.  (n.s.)  Chanc.  109. 

(1)  1  Beav.  42. 


Thorpe  v.  Gartside,  2  You.  &  Col.  730; 

s.  c.  7  Law  J,  Rep.  (n.s.)  Ex.  Eq.  30. 

Seton,  180. 

H.  Browne's  executors  were  not  necessary 

parties  to  the  suit,  as  the  bill  states  that  he 

released  all  his  interest  to  Dyson  and  Taylor. 

Mr,  Sutton  Sharpe,  in  reply. 

Feb.  23. — ^WiGRAM,  V.C,  (after  stating 
the  different  deeds  and  transactions,)  pro- 
ceeded as  follows  :  —  Dropping  for  the 
moment  the  other  parties  to  this  suit,  the 
bill  is  filed  against  Morris,  praying  a  sale  of 
the  policy,  &c. ;  and  the  bill  states,  that 
Meadows  Taylor  and  Harry  Browne,  who 
are  both  dead,  were  interested  jointly  with 
the  plaintiff  in  the  whole  of  the  mortgage 
monies ;  and  the  bill  then  contains  this 
statement,  upon  which  a  question  arises  as 
to  costs  only:  "That  the  partnership  be- 
tween the  plaintiffs.  Meadows  Taylor  and 
Harry  Browne,  ceased  in  December  1830, 
upon  the  retirement  of  Harry  Browne,  and 
that  it  was  thereupon  arranged,  that  the  said 
securities  should  belong  to  the  plaintiff  and 
Meadows  Taylor;  and  that,  accordingly, 
Harry  Browne  assigned  to  them  all  his  in- 
terest in  the  securities,  and  the  sums  due 
thereon  ;"  a  statement  which,  if  true,  would 
wholly  divest  Harry  Browne's  estate  of  any 
interest  in  the  mortgage  monies.  It  then 
states,  that  Harry  Browne  died  in  March 
1839,  and  by  his  will  appointed  his  son 
Henry  Browne  (a  defendant),  his  brother 
Edgar  Browne,  and  his  wife  Mary  Ann 
Browne  (a  defendant),  executors  and  execu- 
trix, and  that  his  will  was  duly  proved  by 
Henry  Browne  and  Mary  Ann  Browne,  and 
that  they  thereupon  became  and  still  are 
the  legal  personal  representatives  of  Harry 
Browne.  The  bill  then  states,  that  Dyson 
and  Meadows  Taylor  carried  on  business  in 
partnership,  under  the  firm  of  Taylor  & 
Dyson,  from  the  retirement  of  Harry  Browne 
to  the  death  of  Meadows  Taylor,  which  took 
place  in  March  1838  ;  and  that  it  was  agreed, 
that  the  securities  and  monies  due  thereon 
should  form  part  of  the  capital  of  such  firm ; 
that  Meadows  Taylor,  by  his  will,  appointed 
his  wife,  Elizabeth  Taylor,  Thomas  D3'son, 
and  his  sons.  Meadows  Taylor  and  T.  L. 
Taylor,  executrix  and  executors ; — that  the 
will  was  duly  proved  by  Dyson  and  T.  L. 
Taylor,  and  &at  they  thereupon  became 
and  still  are  his  sole  personal  representatives. 
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These  allegations,  as  to  the  representatives, 
are  open  to  the  same  observation,  that 
severiJ  persons  are  alleged  to  have  been 
appointed  executors,  and  two  only  are 
alleged  to  have  proved,  the  other  not  being 
alleged  to  have  renounced ;  and  these  two 
alone  are  made  parties  to  the  record.  Then 
follows  this  allegation,  that  upon  the  death 
of  Meadows  Taylor,  the  plaintiff  alone  be- 
came interested  in  the  securities  and  the 
monies  due  thereon^  and  still  continues  so 
entitled.  According  to  that  allegation,  which, 
as  against  the  plaintiff,  I  must  take  to  be 
true,  the  estate  of  Meadows  Taylor  has  no 
interest  whatever  in  the  property  in  question. 
Now,  in  this  state  of  things,  the  original 
bill  is  filed  by  Thomas  Dyson,  the  mort- 
gagee, praying,  &c.,  (supra J.  The  defen- 
dants to  the  bill  are  T.  B.  Morris,  {the 
mortgagor,)  Henry  Browne  and  Mary  Ann 
Browne,  alleged,  in  the  bill,  to  be  the  per- 
sonal representatives  of  Harry  Browne,  and 
T.  L.  Taylor,  who,  with  the  plaintiff,  is 
alleged  to  be  the  personal  representative  of 
Meadows  Taylor ;  and  H.  Browne  is  made 
a  party  to  the  bill  in  another  character  also, 
that  is,  as  termor  of  a  term  of  1,000  years, 
which  constitutes  part  of  the  plaintiff's  se- 
curity;— Edgar  Taylor,  in  whom  another 
term  of  years  was  vested,  is  dead,  and  his 
personal  representatives  are  not  made  parties 
to  the  original  bill ;  but  it  is  admitted  by  the 
plaintiff,  that  it  is  necessary  that  such  per- 
sonal representatives  should  be  before  the 
Court,  in  order  to  entitle  the  plaintiff  to 
the  relief  he  asks.  The  supplemental  bill  is 
iiled  against-  the  personal  representatives 
of  Edgar  Taylor,  and  against  no  other 
parties,  for  the  purpose  of  supplying  this 
defect.  The  first  (Ejection  taken  on  the 
part  of  the  defendant,  was  founded  upon  the 
state  of  the  pleadings  I  have  adverted  to  ; 
and  it  was  said,  that  the  defect  in  the  origi- 
nal bill,  in  not  having  made  Edgar  Taylor's 
representatives  parties  thereto,  was  not  cured 
by  a  supplemental  bill  against  the  executors 
of  Edgar  Taylgr  only ;  but  that  the  mort- 
gagor at  least  was  a  necessary  party  to  such 
supplemental  bill.  Tn  the  course  of  the 
argument  it  was  suggested,  that  if  the  exe- 
cutors of  Edgar  Taylor  would,  with  the 
plaintiff's  consent,  appear  and  submit  to  be 
bound  by  the  decree  in  the  original  cause, 
the  defect  arising  from  the  want  of  parties 
would   thereby  be  cured,  and  the  objec- 


tion taken  to  the  frame  of  the  supple- 
mental bill,  would  resolve  itself  into  a 
question  of  costs  alone ;  to  this  suggestion 
I  was  at  the  time  inclined  to  assent,  but 
having  since  had  an  opportunity  of  refer- 
ring to  the  authorities,  I  doubt  whether 
that  course  would  be  strictly  regular.  The 
practice,  in  this  respect,  as  I  collect  it  from 
the  decided  cases,  appears  to  be,  that  if  a 
person  is  named  as  a  party  to  a  bill,  and  has 
not  appeared  or  been  served  with  a  subpcena 
to  appear,  the  Coiurt  will  with  the  plaintiff's 
consent,  permit  such  party  to  appear  at  the 
hearing,  and  become  a  party  to  the  decree, 
by  submitting  to  be  bound  by  it — Capel  v. 
Butler  (2),  Banister  v.  Way  (3) ;  and  The 
Attorney  General  v.  Pearson  (4),  so  far 
as  the  dictum  goes,  is  an  authority  for  the 
same  proposition  ;  but  where  the  party,  who 
appe^  at  the  hearing,  and  offers  to  be 
bound  by  the  decree,  is  not  named  as  a  party 
to  the  bill,  the  Court  will  not,  unless  with 
the  consent  of  all  the  parties  to  the  suit, 
permit  him  to  become  a  party  to  the  decree 
— Bozon  V.  BoUand  (6),  and  I7ie  Attorney 
General  v.  Pearson.  It  does  not  appear, 
from  the  report  of  the  case  of  White  v.  HaU 
(6),  what  the  state  of  the  record  in  that  case 
was ;  but  that  case  is  clearly  distinguishable 
from  the  present ;  and  although  the  practice 
has,  as  I  am  informed,  been  relaxed  in  some 
late  cases,  I  am  satisfied  that  the  cases  I 
have  cited  correctly  represent  the  practice  of 
the  Court.  My  reason  for  going  into  that 
point  is,  that  since  I  suggested  in  this  case 
that  a  party  submitting  might  be  made  a 
party  to  the  decree,  I  have  twice  been 
asked  to  follow  the  same  course,  where  it 
was  opposed,  and  as  parties  appear  to  have 
been  misled  by  that  suggestion,  I  thought 
it  right,  having  looked  into  the  authorities, 
to  correct  my  own  impression.  The  ques- 
tion then  is,  whethet  the  supplemental  bill 
is  defective,  by  reason  of  the  mortgagor  not 
being  made  a  party  to  it  I  think  it  right 
to  guard  my  judgment  upon  this  part  of  the 
case,  by  stating,  that  in  the  conclusion  to 
which  I  have  come,  I  do  not  mean  to  decide 
any  general  proposition,  with  respect  to  the 


(2)  2  Sim.  &   Sta.  457 ;  8.  c.  4  Law  J.  Rep. 
Chano.  69. 

(3)  2  Dick.  686. 

(4)  7  Sim.  302. 

(5)  1  Rass.  &  Myl.  69. 

(6)  Ibid.  382. 
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cases  wbich  require  that  the  defendants  to 
an  original  bill  should  be  parties  to  a  sup« 
plemental  bill.  If  compelled,  which  I  am 
not,  to  express  my  opinion,  I  should  rather 
incline  to  say,  that  the  cases  in  which  the 
parties  to  the  original  biU  were  necessary 
parties  to  such  a  supplemental  biU,  were 
those  in  which  the  interests  of  the  defendants 
required  that  such  new  parties  should  be 
before  the  Court ;  and  that  the  cases  in  which 
the  parties  to  the  original  bill  are  not  neoes« 
sary  parties  to  such  supplemental  bill,  were 
those  in  which  the  new  party  is  brought 
before  the  Court,  in  respect  of  the  plaintiff's 
interest  only.  It  is  sufficient,  however,  in 
this  case  to  say,  that  the  decision  in  Green^ 
wood  V.  Atkinson^  which  was  come  to  after 
argument,  was  followed  by  The  Attorney 
General  v.  Pearson  and  Semple  v.  Price  (7), 
and  was  not  disapproved  of  by  Lord  Lang* 
dale,  in  Feary  v.  Stephenson.  Upon  these 
cases  I  observe  only,  that  the  practice  esta- 
blished by  them  cannot  possibly  work  injus- 
tice, in  cases  like  this  before  me.  The  original 
and  supplemental  causes  may  be  heard  to- 
gether. The  mortgagor  has  a  right  to  insist 
that  the  decree  shall  provide  for  a  reconvey- 
ance of  the  real  estate,  upon  payment  of  the 
mortgage-money ;  and  it  is  only  for  the  pur- 
pose of  such  reconveyance  that  the  executors 
of  Edgar  Taylor  are  necessary  parties.  If  the 
supplemental  bill  do  not  enable  the  Court  to 
make  such  a  decree  as  the  mortgagor  is  en- 
titled to,  the  plaintiff  will  not  succeed ;  and 
if  the  supplemental  bill  do  enable  the  Court 
to  make  such  a  decree,  he  is  not  hurt  by  the 
form  of  the  record.  In  this  case,  the  exe- 
cutors of  Edgar  Taylor  are  willing  to  do  all 
which  the  exigencies  of  the  case  may  require, 
and  the  objection,  except  as  to  matter  of 
form,  must  wholly  fail. 

Another  objection  taken  was,  that  it  did 
not  appear  that  the  estate  of  Harry  Browne 
and  Meadows  Taylor  were  truly  represented 
upon  the  record.  The  bill  alleged,  that 
Hanry  Browne  appointed  three  persons  exe- 
cutors ;  and  alleged  affirmatively,  that  two 
of  them  proved  his  will,  and  did  not  allege 
tKat  the  third  person  named  executor  did  not 
prove,  and  the  two  who  are  so  alleged  to 
have  proved  are  alone  made  parties  to  the 
bill,  which  alleges,  that  they  are  the  legal 
personal  representatives  of  Edgar  Taylor, 

(7)  10  Sun.  288 ;  s^  c.  8  Law  J.  Rep.  (n.s.) 
Cbanc.  S66. 


deceased.  The  objection  as  to  the  repre- 
sentatives of  Meadows  Taylor,  is  of  the  same 
description.  I  see  no  reason  for  altering  the 
opinion  I  expressed  at  the  hearing,  as  to 
this  objection.  If  the  bill  had  in  terms 
alleged,  that  the  persons  who,  in  each  case, 
are  said  to  have  proved  the  wills  respectively, 
had  alone  proved,  then  the  production  of 
the  probate  in  each  case  would  have  sup- 
ported the  allegation.  I  think,  the  allega- 
tion as  it  stands  is  sufficient  to  let  in  the 
same  proof,  and  that  the  same  proof  is  suffi- 
cient, especially  where  the  trudi  of  the  case 
might  so  easily  be  ascertained,  and  it  is  not 
suggested  that  the  facts  are  otherwise  than 
the  bill  suggests.  I  come,  therefore,  to  the 
substantial  question  in  the  cause,  which 
relates  only  to  the  decree  to  be  made  in  re- 
spect of  the  policy,  a  question  about  which  I 
have  felt  the  greatest  difficulty,  and  respect- 
ing which  I  think  it  right,  therefore,  fully  to 
explain  the  grounds  of  my  judgment. 

Looking  at  the  real  estate  alone,  there  is 
no  question,  but  that  the  decree  would  be 
the  ordinary  decree  in  a  foreclosure  suit. 
Again,  if  the  subject  of  the  suit  were  stock 
or  personal  chattels  alone,  the  decree  would 
be  equally  matter  of  course.  There  can  be 
no  doubt  but  that  in  the  case  of  a  mortgage 
of  stock — vide  the  cases  collected  in  Coote 
on  Mortgagesy  p.  362,  Powell  on  Mortgages^ 
by  Coventry,  p.  962,  and,  in  the  case  of  a 
mortgage  of  personal  chattels,  Kemp  v. 
Westbrooke  (8), — the  remedy  of  the  mort- 
gagee would  be  by  sale;  and  I  apprehend 
that  a  right  to  the  same  kind  of  relief  would 
exist  in  equity,  in  the  case  of  a  simple  as- 
signment of  a  policy  of  insurance.  Again, 
in  the  case  of  a  mortgagee  whose  security 
was  composed  both  of  land  and  of  stock,  or 
personal  chattels,  or  a  policy  simply  assigned 
as  a  security,  I  should  probably  experience 
little  difficulty  as  to  the  decree  to  which 
the  mortgagee  would  be  entitled.  In  the 
case  of  securities  so  constituted,  the  course 
usually  recommended  to  a  mortgagee,  and 
pursued  out  of  court,  is  first  to  realize  his  col- 
lateral securities,  and  then  to  proceed  to  fore- 
close the  mortgage  for  so  much  of  the  debt 
as  the  coUateial  seciuities  may  not  be  suffi- 
cient to  satisfy.  A  decree  in  that  form  would 
therefore  follow  the  course  usually  pursued 
out  of  court,  and  is  the  form  of  decree  which 

(8)  Belt's  Supp.  to  Ves.  sen.  141. 
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the  justice  of  the  ease  manifestly  requires. 
It  is  only  by  first  realizing  his  collateral 
securities,  and  afterwards  proceeding  to 
foreclose  the  mortgage,  that  a  mortgagee  can 
get  a  valid  decree  for  foreclosure  without 
losing  the  benefit  of  his  collateral  securities, 
which  he  cannot,  as  a  matter  of  course,  be 
called  upon  to  do.  The  difilculty  I  have 
experienced  has  be^n  in  applying  the  pre- 
ceding principles  to  the  particular  case  before 
me,  and  this  difficulty  arises  from  the  par- 
ticular form  of  the  instrument  of  assignment 
in  this  case.  By  that  assignment,  the  policy 
itself,  and  the  monies  to  be  received  under 
it,  are  assigned  to  the  plaintiff  absolutely,  in 
the  largest  possible  terms,  but  upon  trust  to 
receive  the  monies  to  become  due  and  pay- 
able under  the  policy.  No  power  of  sale, 
however,  is  contained  in  the  assignment; 
and  the  mortgagor  contends,  that  however 
large  may  be  the  terms  of  the  assignment, 
the  trust  declared  upon  it  is  the  true  mea- 
sure of  the  mortgagee's  interest  in  it  in 
this  court,  in  which  alone  the  assignment 
is  operative.  The  mortgagor  contends,  in 
effect,  that  the  mortgagee  has  a  right  to 
make  the  policy  available  in  the  manner  and 
form  pointed  out  by  the  trust,  and  not 
otherwise ;  and  that  the  terms  of  the  trust 
limit  his  interest  to  a  right  to  receive  the 
monies  after  the  death  of  the  assured,  ex- 
cluding a  right  to  have  the  policy  sold  in 
his  lifetime ;  and  if  the  assignment  of  the 
policy  stood  alone,  it  would  perhaps  be  diffi- 
cult to  deny  the  force  of  this  argument.  But 
in  determining  the  effect  to  be  given  to  this 
assignment,  not  standing  alone,  but  in  con- 
junction with  a  mortgage  of  land,  which 
carries  with  it  a  certain  well-defined  right, 
namely,  a  right  to  foreclose,  the  first  ob- 
servation that  arises  is  this,  that  unless  the 
policy  is  now  to  be  sold,  it  is  impossible  for 
the  plaintiff  to  obtain  a  valid  decree  of  fore- 
closure, without  giving  up  the  benefit  of  the 
policy.  If  the  policy  is  not  now  to  be  sold, 
the  plaintiff  must  either  give  up  his  right  to 
a  vidid  decree  of  foreclosure,  or  give  up  the 
policy.  One  test,  therefore,  by  which  the 
rights  of  the  parties  may  safely  be  tried,  is 
by  ascertaining  whether,  according  to  the 
true  construction  of  the  deed  of  the  6th  of 
April  1826,  it  was  not  intended  that  the 
plaintiff  should  have  a  right  immediately,  or 
at  any  time,  to  recover  and  enforce  payment 
of  his  debt,  without  abandoning  the  security, 


or  any  part  of  the  securities,  he  held  for  that 
debt  at  the  time  the  policy  was  assigned. 
Now,  there  are  certainly  strong  grounds 
for  contending,  that  the  deed  of  Apnl  1826, 
with  the  exception  of  the  trust  as  to  the  po- 
licy, shews,  that  this  was  the  intention  of  the 
parties.  At  the  time  of  executing  that  deed, 
the  mortgagee  had  an  undoubted  right  to 
foreclose  his  existing  mortgages.  The  deed 
recites  an  agreement  by  the  plaintiff  to  make 
a  further  advance  of  3,350^.,  upon  the  terms 
of  having  the  same  secured,  first,  by  a  fur- 
ther charge  upon  the  lands ;  and  secondly, 
by  an  assignment  of  the  policy,  and  of  the 
monies  which  should  become  payable  under 
or  by  virtue  of  the  same.  The  deed  then 
creates  a  further  charge  upon  the  lands,  and 
declares  that  the  lands  shall  not  be  redeemed 
or  redeemable  without  payment  of  the  whole 
mortgage  debt;  the  mortgagor  assigns  the 
policy,  and  covenants  to  pay  the  money 
then  advanced.  There  is  much  difficulty 
in  spelling  out  of  this  transaction  an  inten- 
tion on  the  part  of  the  mortgagee  to  forego 
his  right  to  foreclosure  during  the  whole 
life  of  the  mortgagor,  for  to  that  length  the 
ailment  must  go,  except  at  the  expense  of 
giving  up  the  benefit  of  the  policy,  or  of 
having,  as  it  may  be,  the  foreclosure  opened 
if  he  shall  assert  his  right  to  the  benefit  of 
the  policy  after  the  death  of  the  mortgagor. 
The  covenant,  to  repay  the  advance  of  the 
3,350Z.,  made  at  the  time  of  the  assignment, 
is  evidence  that  the  parties  intended  that 
the  mortgagee  should  be  entitled  to  enforce 
payment  of  his  debt  at  any  time  after  the 
loan,  and  the  proviso,  that  the  land  shall 
not  be  redeemed  or  redeemable,  at  law  or 
in  equity,  until  payment  of  the  entire 
mortgage  debt  of  9,350Z.  is  cotemporaneous 
evidence,  that  the  mortgagee  was  to  retain 
his  existing  mortgage  security,  accompanied 
by  the  transaction  of  April  1826.  In  the 
absence  of  express  words  to  shew  it,  I  have 
great  difficulty  in  believing  that  it  could 
have  been  intended  that  any  part  of  the 
security,  which  the  plaintiff  had  at  the  time 
of  executing  the  deed  of  April  1 826,  should 
be  forfeited  or  impaired  by  enforcing  pay- 
ment of  his  debt  during  the  life  of  the  mort- 
gagor; nor  am  I  prepared  fully  to  admit 
that  the  trusts  declared  concerning  the 
policy  are  such  as  necessarily  and  incontro- 
vertibly  to  countervail  the  obvious  effect  of 
the  deed  in  all  other  respects.     If  the  trusts 
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bad  been  omitted,  tbe  mortgagee  would,  m 
my  view  of  the  case,  bave  a  right,  at  bia 
own  election,  in  de&ult  of  payment  of  the 
mortgage  debt,  to  bave  bad  tbe  policy  sold 
in  tbe  lifetime  of  the  assured,  or  to  bave 
received  the  money,  pa3^able  by  virtue  of 
tbe  policy,  after  bis  death.  Tbe  trust  de- 
clared in  this  case,  is  confined  in  terms  to 
the  latter  of  these  rights ;  and,  as  I  have 
already  said,  if  the  deed  of  April  1826  had 
been  confined  to  the  policy,  I  am  far  firom 
saying  that  conclusive  weight  might  not  be 
due  to  the  argument,  which  requires  me  to 
hold,  that  the  expression  of  that  trust  ex- 
cludes the  right  to  sell  the  policy ;  but  such 
an  implication,  when  its  effect  upon  the 
plaintiff's  right  of  redemption  is  considered, 
is  not  by  any  means  conclusive.  I  may 
observe,  also,  though  I  do  not  lay  stress 
upon  the  circumstance,  that  in  the  conclud- 
ing part  of  the  deed,  in  which  the  mort- 
gagor appoints  a  term  of  years  to  secure  the 
advance  of  the  3,350/.,  the  trusts  are  in  the 
same  form  as  those  declared  of  the  policy, 
namely,  '*in  the  first  place,  for  the  better 
and  more  effectually  securing  to  the  plain- 
tiff, as  well  the  sum  of  3,350Z.  as  of  the  sum 
of  6,000/.  before  advanced,  and,  subject 
thereto,  upon  trust  for  the  mortgagor.''  But 
no  one  could  seriously  contend,  that  the 
ultimate  declaration  of  trust,  in  fistvour  of 
the  mortgagor,  would  oblige  the  mortgagee 
to  retain  the  lands  comprised  in  the  term  in 
specie,  if  the  nature  of  his  security,  in  other 
respects^  were  such  as  to  entitle  him  to  a 
sale.  Now,  in  this  conflict  of  evidence, 
which  the  deed  of  April  1826  itself  raises, 
as  to  the  real  intention  of  the  parties,  I  have 
thought  it  safest,  though  after  very  great 
doubt,  to  inquire,  whether,  construing  the 
deed  according  to  the  letter,  the  mortgagee 
could,  in  any  possible  state  of  circumstances, 
bave  bad  the  fiill  benefit  of  his  securities,  in 
the  specific  manner  most  beneficial  to  him. 
Now,  if  the  mortgagor  had  died  at  any  time 
before  the  bill  was  filed,  or  even  before 
decree,  the  mortgagee  would  have  bad  the 
full  benefit  of  bis  securities  in  the  specific 
manner  most  beneficial  to  him.  He  might, 
in  that  case,  bave  applied  the  proceeds  of 
the  policy  in  reduction  of  his  debt,  and  taken 
a  foreclosure  for  so  much  of  his  debt  as  the 
proceeds  of  the  policy  would  not  satisfy. 

Finding,  then,  that  the  deed,  construed 
according  to  its  letter,  might,  in  one  state 


of  cmsumstances  have  bad  a  sensible  opera- 
tion, I  bave  thought  it  safer  to  abide  by  the 
letter  of  the  deed,  in  this  conflict  of  evidence, 
than  to  act  upon  the  conviction  to  which 
that  letter  is  certainly  opposed,  that  the  deed 
of  April  1826  has  been  imintentionally  so 
framed  as  to  defeat  the  real  intention. of  the 
parties.     It  was  then  argued,  for  the  mort- 
gagor, that  the  mortgagee,  taking  a  decree 
of  foreclosure,  must  give  up  tbe  policy  to 
the  mortgagor.    This  claim  I  have  no  hesi- 
tation in  rejecting.     A  mortgagee,  foreclos- 
ing a  mortgage,  is  never  called  upon  to  give 
up  his  bond,   or  release  the  covenant  of 
the  mortgagor,  or  to  give  up  any  collateral 
security  be  may  hold.     It  would  manifestly 
be  unjust  that  he  should  be  compelled  to  do 
so.     The  estate,  which  is  his  at  law,  may 
not  be  worth  half  the  money  charged  upon 
it,  and  the  mortgagor,  by  keeping  faith  with 
the  mortgagee  in  paying  the  mortgage  debt, 
may  ward  off  the  foreclosure  ;  nor  can  any 
injury  be  done  to  tjie  mortgagor  by  the 
mortgagee  retaining  his  collateral  securities, 
because,  if  the  estate,  in  fact,  should  be  worth 
more  than  the  mortgage  money,  a  court  of 
equity  would  open  the  foreclosure,  if  the 
collateral  securities  should  be  put  in  suit, 
and  the  justice  of  tbe  case  require  it — Perry 
V.  Marker  (9).     I  think  the  plaintiff,  in  this 
case  must  take  the  usual  decree  of  foreclo- 
sure, retaining  the  policy  for  what  it  may 
be  worth  hereafter.     With  respect  to   the 
costs,  as  the  executors  of  H.  Browne  are 
parties  to  the  cause  in  tbe  character  of  termor, 
and  in  that  character,  necessary  parties  to 
the  suit,  I  can  make  no  special  order  as 
to  their  costs.    With  respect  to  the  costs  of 
the  executors  of  Meadows  Taylor,  I  think 
tbe  plaintiff  must  pay  those  costs ;  and  look- 
ing at  the  statement  in  the  bill,  I  cannot 
understand  why  they  were  originally  made 
parties,  or  why  the  biU  should  not  have  been 
dismissed  against  them ;  for,  besides  the  alle- 
gation in  tbe  bill,  they  have  disclaimed  upon 
the  record.     I  think  the  plaintiff  must  also 
pay  the  costs  of  the  supplemental  suit  up 
to  and  including  the  filing  of  the  supple- 
mental bill.   The  costs  of  the  answer  to  that 
bill,  and  the  costs  of  the  defendants  to  it 
appearing  at  the   hearing,  would  equally 
have  been  occasioned,  if  Edgar  Taylor  had 
been  made  a  party  to  the  original  bill. 
(9)  8  Vm.  527 ',  8.C.  13  Vea.  198. 
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TRAIL  V.  KIBBLEWHITE. 


Practice. — 46fA  Order  of  August  1841. 

This  case  came  on  for  further  directions. 

Mr,  Chapman  appeared  for  the  plaintiff. 

Mr»  Chandless  for  a  creditor,  who  had 
carried  in  his  daim  before  the  Master,  under 
a  decree  in  the  suit  previous  to  the  date  of 
the  Orders  of  1841,  but  who  had  not  esta- 
blished that  claim  till  after  the  passing  of 
the  orders,  claimed  interest  at  41.  per  cent, 
under  the  46th  Order  (1),  and  uiged,  that 
this  construction  ought  to  be  put  upon  the 
order,  since  it  was  plain  the  creditor  might 
otherwise  have  easily  brought  himself  witbin 
the  order,  by  merely  with^wing  his  claim, 
and  making  it  a^dn  after  the  passing  of  the 
orders.  It  must  be  quite  sufficient,  so  long 
as  the  debt  was  established  after  the  date 
of  the  orders. 

Mr,  F,  BayUyy  contra,  for  the  person  en- 
titled in  remainder. 

The  Vice  Chancellor  said,  he  could  not 
allow  the  claim  of  the  creditor :  the  effect 
would,  in  such  a  case,  be  to  read  the  order, 
**  who  shall  come  in  or  establish"  his  debt, 
instead  of  '*  and."  A  party,  to  entitle 
himself  to  interest  under  that  order,  must 
sustain  the  double  character  of  havipg  come 
in,  and  established  his  debt. 


Chancellor^  the  creditor  mast  hear  his  own 
eostSf  and  the  costs  of  the  assignees  will  be 
directed  to  come  out  of  the  estate. 

For  the  fieu;ts  and  judgment  on  the  special 
case,  vide  supra,  p.  180. 

The  country  commissioners  had  refused 
to  receive  the  petitioners'  deposition  in  proof 
of  their  debt,  and  the  Court  of  Review,  after 
full  argument  affirmed  their  decision,  but  the 
Lord  Chancellor  reversed  the  judgment  of 
the  Court  of  Review ;  and  the  question  was, 
how  the  different  costs  incurred  were  to  be 
borne. 

Mr,  Girdlestoncy  for  the  petitioners,  cited — 
Archhold's  Bankruptcy y  p.  433,  ed.  1837. 
Ex  parte  Hooper,  1  Mont.  &  Ayr.  403 ; 

s.  c.  3  Law  J.  Rep.  (n.s.)  Bankr.  38. 
Ex  parte  Millington,  3  Dea.  &  Ch.  309. 
Ex  parte  Fiske,  Mont.  &  M*Ar.  93. 

Mr,  Bethell,  contra,  for  the  assignees. 

The  Lord  Chancellor  decided,  that  the 
petitioners  must  bear  their  own  costs,  but  the 
costs  of  the  assignees  must  come  out  of  the 
bankrupt's  estate. 


} 


In  re  blake. 


L.C. 

May  7. 

Bankrupt — Special  Case — Costs, 

Where  commissioners  of  bankrupt  refuse 
to  receive  a  creditor* s  deposition  in  proof  ^  his 
debt,  and  their  decision  is  affirmed  by  the 
Court  of  Review,  but  the  judgment  of  the 
Court  of  Review  is  reversed  by  the  Lord 

(1)  The  46th  Order  of  Aagust  1841,  directs, 
*'  lliikt  a  creditor,  whose  debt  does  not  c«rrj  in- 
terest,  wlio  shall  come  in  and  establish  the  eame 
before  the  Master,  under  a  decree  or  order  in  the 
auit,  shall  be  entitled  to  interest  upon  his  debt,  at 
the  rate  of  4/.  per  cent ,  from  the  date  of  the  decree, 
out  of  any  aaaets  which  may  remain  after  satisfying^ 
r  Xhecotta  of  the  suit,  the  debts  estabiishedr  tnd  the 
,  interest  of  such  debts  as  by  law  carry  interest." 


WiGRAM,  V.C.I 

M        25  f     *^^^"^*  ^^  BROWN. 

Practice, — Sth  Order  of  August  1841. 

The  Sth  Order  of  August  IS4^,  does  not 
take  away  the  right  qfthe  plaintiff  to  sue  out 
an  attachment  for  want  of  appearance, 

Mr,  Cameron  moved  for  a  habeas  corpus 
to  bring  up  the  defendant,  who  had  been 
attached  for  want  of  appearance.  It  was 
suggested,  on  a  previous  application,  that 
the  Master  of  the  Rolls  had  expressed  an 
opinion,  that  the  8th  New  Order  had  done 
away  with  the  old  practice  in  this  respect. 

WiGRAM,  V.C. — It  is  quite  clear,  that 
that  order  leaves  the  plaintiff  at  liberty  to 
enforce  an  appearance  by  attachment,  i  he 
thinks  fit  I  have  ascertained  that  ti^ere  is 
no  foundation  for  the  suggestion,  that  the 
Master  of  the  R<^s  holds  a  contrary  opinion. 
Application  graniod. 
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V.C.  ^ 

Feb.  16;  Mar.  1,10;  Vbrydges  v.  branfil. 
April  16.         J 

Partners^  Liahility  of- — SoltcUor-^PraC" 
Hee, 

A  testator  devises  estates  to  two  for  life 
successively,  with  remainders  over.  The  first 
tenant  for  life  being  in  difficulties  enters  into 
a  fraudulent  arrangement  to  sell  part  of  the 
estates  at  a  low  rate,  and  repurchase  at  a 
most  exorbitant  increase  of  price;  being  as^ 
sisted  by  his  solicitory  whose  partners  assent 
to  his  proceedings  in  ignorance  of  their  na^ 
ture.  The  Master  is  deceived,  the  sale  com* 
pleted,  and  the  purchase-money  paid  out  of 
court.  The  first  tenant  for  life  dies,  leaving 
a  will  and  two  executors,  being  at  his  death 
committee  of  the  second  tenant  for  Ufe,  who 
was  lunatic.  Upon  a  bill  being  filed  by  one 
in  remainder,  who  had  become  committee  of 
such  lunatic,  against  the  solicitors  employed 
by  the  first  tenant  for  life,  and  all  other 
parties  to  the  fraud,  praying  the  payment  back 
into  court  of  the  purchase-money  for  the 
estates,  or  so  much  as  constituted  the  differ^ 
ence  between  that  sum  and  their  real  value  : 
— Held,  that  it  being  impossible  for  the  Court 
to  distinguish  one  solicitor  from  his  partners, 
the  act  of  the  firm  being  the  act  of  every  one 
of  them,  they  were,  with  the  other  parties 
to  the  fraud,  jointly  and  severally  liable  for 
so  much  of  the  purchase-money  as  was  not 
applied  lawfidly. 

A  testator  Sacs,  having  appointed  two  exe- 
cutors, one  of  whom  dies  before  answer, 
having  possessed  assets  and  proved;  the  sur» 
viving  executor  answers  biU  of  revivor  and 
supplement:  ejected,  that  he  should  have 
answered  original  biU : — Held,  first,  that 
the  defendant  to  a  bill  being  so  in  every  cha- 
racter which  the  biU  shews  he  bears,  and  this 
defendant  having,  in  fact,  answered  the  ori- 
ginal biU^  the  (ijection  must  be  overruled; 
secondly,  that  the  personal  representative  of 
the  deceased  executor,  who  had  possessed 
assets,  must  be  before  the  Court — order  to 
amend  accordingly. 

Thomas  Barret,  by  his  will,  dated  the 
Slst  of  September  1796,  devised  and  be- 
qaeathed  his  mansion  at  Lee,  in  Kent,  toge- 
ther with  several  valuable  freeholds  and  a 
leasehold  miU  in  Kent  and  Surrey,  to  two 
trustees,  upon  trust,  for  the  late  Colonel 
New  Sekibr,  XI.^Chanc. 


Barret,  then  Mr.  Brydges  (who  assumed  the 
testator's  name),  for  life,  and  after  his  death 
to  his  brother,  Sir  John  William  Egerton 
Brydges,  for  life,  and  on  his  death,  without 
issue,  the  estates  were  limited  to  his  three 
sisters,  Mrs.  Holmes,  Mrs.  Quillinan,  and 
Mrs.  Swann.  The  testator  died  in  January 
1 803,  and  the  will  was  proved  by  the  trustees, 
who  were  also  executors.  In  1 8 10,  Colonel 
Barret  attained  twenty-one,  and  took  posses- 
sion of  the  property.  He  became  subsequently 
much  embarrassed  by  assisting  his  father.  Sir 
Samuel  £.  Brydges,  in  parliamentary  and 
legal  expenses,  and  in  1822,  having  devised 
a  scheme  for  relieving  himself  therefrom, 
filed  a  bill  for  appointing  other  trustees  in 
the  room  of  those  acting  under  Thomas 
Barret's  will,  and  by  an  order  obtained  in 
April  following,  Edward  C.  Branfil  and 
the  Rev.  A.  E.  Brydges  were  appointed 
such  trustees.  On  the  24th  of  June,  in  the 
same  year,  Colonel  Barret  obtained  an  act 
of  parliament  for  sellmg  the  lands  distant 
from  the  mansion  at  Lee,  and  purchasing 
with  the  proceeds  otJier  lands  contiguous 
thereto,  to  be  settled  to  the  same  uses ;  his 
plan  being  to  sell  the  devised  estates,  to 
purchase  with  the  proceeds  lands  of  his  own 
and  his  father's,  at  an  extravagant  price, 
and  pocket  the  difference.  The  trust  estates 
produced  30,7452.  ISs.,  and  three  sales  of 
land  belonging  to  himself  and  his  &ther, 
Sir  Samuel  E.  Brydges,  were  effected,  the 
first  two  to  an  amount  three  times  their 
intrinsic  value,  and  the  third,  which  took 
place  in  January  1830,  became  the  subject 
of  the  present  suit,  and  was  effected  in  the 
following  manner.  In  July  1829,  Colonel 
Barret  and  his  fother  being  possessed  of  cer- 
tain lands  in  the  vicinity  of  the  mansion  at 
Lee,  which  were  mortgaged  to  a  Mr.  Shep- 
herd, a  Mr.  Crozier,  and  a  Mrs.  Whitby, 
and  generally  charged- with  incumbrances, 
entex^  into  a  pretended  agreement  with 
Lieut  Quillinan  (Sir  Samuel  E.  Brydges's 
son-in-law),  for  the  sale  of  them  to  him, 
for  7,596/.  The  conveyance  was  executed 
on  the  29th  of  December  following,  and  the 
charges  to  Messrs.  Shepherd  and  Crozier, 
and  Mrs.  Whitby  paid  off  to  that  amount, 
8,000/.  to  the  latter,  and  the  residue  to  the 
two  former ;  but  Mrs.  Whitby  did  not  exe- 
cute till  the  29th  of  January  1880.  In  the 
month  of  December  1829,  a  state  of  &cts 
and  proposal  were  carried  to  the  Master  in 
2K 


Digitized  by 


Google 


250 


COURT  OF  CHANCERY: 


the  trustees'  names,  reciting  an  order  of  the 
Court,  diited  the  13th  of  February  1827,  on 
petition,  authorizing  them,  and  stating,  that 
being  anxious  to  invest  the  sum  of  22,600^., 
part  of  the  proceeds  of  the  trust  estates,  in 
other  lands,  lying  near  to  the  mansion  at 
Lee,  they  had  applied  to  Mr.  Quillinan  to 
sell  them  certain  lands  lying  near,  and  very 
desirable  to  be  held  with  the  said  mansion, 
which  he  had  agreed  to,  for  the  said  sum  of 
22,600/.  (being  the  same  lands  he  had  just 
purchased  of  his  fjEtther-in-law  for  7,596/.) 
The  state  of  facts  was  supported  by  affida- 
vits, by  Robert  Westfield,  a  farmer,  stating 
22,600/.  to  be  the  value  of  the  lands,  and 
by  Colonel  Barret  in  support  of  Westfield's 
competency  as  a  land-surveyor.  Three  ab- 
stracts of  title  were  made  out,  but  the  deed 
of  December  1829,  was  very  imperfectly 
abstracted ;  the  consideration  money  being 
only  stated  in  one,  and  referred  to  in  the 
other  two.  These  abstracts  were  made  out 
by  Mr.  Josiah  Wathen,  conveyancing  clerk 
to  Messrs.  Brooks,  Grane,  &  Cooper,  Col. 
Barret's  solicitors,  who  had  conducted  busi- 
ness for  him  from  the  commencement,  up 
to  the  year  1825,  under  the  title  of  Messrs. 
Brooks  &  Grane,  and  since  that  time  as 
Messrs.  Brooks,  Grane,  &  Cooper,  Mr. 
Cooper  having  been  then  taken  into  part- 
nership. An  affidavit  appeared,  made  by 
Mr.  Wathen,  now  a  solicitor,  swearing  that, 
upon  comparison,  the  abstracts  were  true 
and  faithful  extracts  of  the  deeds. 

The  title  was  approved  by  the  Master  on 
the  8th  of  January  1830,  the  purchase  was 
ordered  by  the  Court  on  the  12th,  and  a 
reference  to  settle  the  conveyance  directed. 
The  conveyance  was  settled,  the  purchase- 
money  paid  out  of  court,  and  Mr.  Brooks, 
under  a  power  of  attorney,  received  it,  and 
handed  in  a  cash  account  to  Colonel  Barret, 
who,  with  his  father,  gave  a  bond  and  other 
securities  for  the  money  he  owed  the  firm 
of  Brooks,  Grane,  &  Cooper.  Mrs.  Whitby, 
and  Messrs.  Shepherd  and  Crozier,  upon 
discovering  that  this  sale  had  been  effected, 
and  suspecting  that  the  sale  to  Lieutenant 
Quillinan  had  been  made  with  the  view  of 
defrauding  them,  filed  two  bills,  praying 
for  the  payment  of  the  residue  of  their 
mortgage  debts  out  of  the  22,600/.,  the 
purchase-rmoney  of  Quillinan's  etates.  Mr. 
Branfil,  the  co-trustee  of  the  Rev.  A. 
Brydges,  now  became  aware  of  and  alarmed 


at  his  situation,  and  presented  a  petition  to 
the  Lord  Chancellor,  stating  all  the  circum- 
stances of  the  last  sale,  stating  that  the  Master 
had  been  deceived,  and  praying  that  Messrs. 
Brooks,  Grane,  &  Cooper  might  be  ordered 
to  pay  the  said  sum  of  22,600/.  into  court, 
with  interest  from  the  time  it  was  paid  out. 
A  long  correspondence  took  place  between 
the  respective  solicitors,  but  nothing  was 
done  frirther  till  1833,  when  a  coUusive 
order  of  reference  was  taken,  to  inquire  what 
was  the  real  value  of  the  lands  in  question 
at  the  time  of  the  sale,  and  if  they  should 
be  found  of  less  value  than  the  sum  given, 
the  difference  might  be  paid  to  Col.  Barret. 
On  the  25th  of  November  1833,  Messrs. 
Brooks,  Grane,  &  Cooper  also  executed  a 
deed  of  indemnity  to  Mr.  Branfil,  securing 
any  amount  which  might  constitute  the  dif- 
ference between  the  actual  purchase-money 
and  the  value  of  the  estates,  not  admitting 
at  the  same  time  any  liability  on  their  parts ; 
it  also  stated  the  payments  made  to  the 
mortgagees  of  Sir  Samuel  £.  Brydges,  and 
that  they  had  abandoned  thdr  legal  pro- 
ceedings, and  assigned  their  securities  to 
Messrs.  Brooks,  Gnme,  &  Cooper.  In  June 
1834,  Colonel  Barret  died  in  indigent  cir- 
cumstances, near  Boulogne-sur-Mer,  having 
made  his  will,  and  appointed  Anthony  Roke* 
by  Brydges  and  Anthony  Egerton  Brydges, 
his  executors.  At  the  time  of  his  d^tth  he 
was  committee  of  his  brother.  Sir  J.  W.  £. 
Brydges,  a  lunatic  (who  became  tenant  for 
life),  and  was  succeeded  by  Mr.  Frederick 
Dash  wood  Swann,  his  brother-in-law,  as  such 
committee,  who  presented  a  petition  to  in- 
quire into  the  application  of  the  trust  monies, 
and  especially  the  said  sum  of  22,600/.  A 
reference  to  Lord  Henley  was  ordered,  who 
directed  a  bill  to  be  filed,  and  the  present 
suit  was  then  instituted.  The  bill  stated 
the  sale  by  Lieut.  QuilUnan,  and  prayed 
that  the  psoiies  implicated  in  the  fraud  might 
be  decreed  to  pay  the  said  sum  of  22,600/. 
into  court,  or  if  not,  so  much  as  constituted 
the  difference  between  that  sum  and  the  real 
value  of  the  estates,  purchased  by  the  trus- 
tees for  that  sum. 

At  the  hearing,  the  following  preliminary 
objection  was  taken.  The  bill  stated  the 
death  of  Colonel  Barret  in  1834,  his  ap- 
pointment of  two  executors,  Anthony  Roke- 
by  Brydges  and  Anthony  Egerton  Brydges, 
and  that  A.  Rokeby  Brydges  alone  proved 
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the  will,  and  that  he  had  possessed  himself 
of  personal  estate  and  effects  of  Col.  Barret, 
and  was  his  sole  legal  personal  represent- 
ative. A.  Rokeby  Brydges  died  before 
answer.  A.  Egerton  Brydges,  in  answer  to 
the  original  bUl,  said  he  was  the  sole  sur- 
viving executor  of  the  said  Col.  Barret,  but 
that  he  had  not  yet  proved  the  will.  Shortly 
afterwards  he  did  prove  the  will,  and  a  bill 
of  revivor  and  supplement  was  fijed,  stating 
the  death  of  A.  Rokeby  Brydges,  that  he 
(A.  R.  B.)  had  not,  to  the  best  of  plain- 
tiff's belief  and  information,  possessed  him- 
self of  any  assets  of  the  testator ;  and  prayed 
that  Anthony  Egerton  might  answer  Uie  bill 
of  revivor  and  supplement. 

Mr.  Walker^  Mr,  Parry ^  Mr.  Craig j  Mr, 
Richards,  and  Mr.  Romillyj  objected,  that 
A.  Egerton  should  have  been  made  to  an- 
swer the  original  bill  as  welL  So  far  as 
concerns  Col.  Barret's  estate,  A.  Egerton 
Brydges  was  not  before  the  Court.  He  was 
before  the  Court  only  in  character  of  a  trus- 
tee, charged  with  a  breach  of  trust ;  and  an 
answer  put  in  by  him  in  such  a  character 
might  be  framed  in  a  totally  different  manner 
from  that  of  an  executor  against  whose 
testator  fraud  was  imputed.  There  was  no  ' 
issue,  in  the  present  state  of  the  record,  be- 
tween the  plaintiff's  and  Col.  Barret's  estate ; 
for  the  latter  was  not  represented  before  the 
Court,  and  without  this  the  estate  of  Col. 
Bairet  could  not  be  charged. 

The  Vice  Chancellor. — My  opinion  is, 
that  a  defendant  to  a  bill  is  a  defendant  in 
every  character,  which  the  statement  of  the 
bin  shews  he  bears.  The  iacts  stated  give 
him  the  character.  The  bill  states  the  death 
of  Col.  Barret  without  issue ;  the  appoint- 
ment of  A.  Rokeby  Brydges  and  A.  Egerton 
Brydges,  as  executors;  that  A.  Rokeby 
alone  duly  proved  the  will  in  the  Ecclesias- 
tical Court,  and  that  he  is  sole  legal  personal 
representative.  Now,  this  is  not  true  in 
law.  When  there  are  two  executors,  it  is 
not  true  that  the  proving  executor  is  the 
only  representative,  until  it  is  stated  that 
the  other  executor  renounced.  In  point  of 
law,  A.  Egerton  Brydges  was  as  much  a 
representative  of  Col.  Barret  as  A.  Rokeby 
Brydges.  A.  Egerton  Brydges,  in  his  an- 
swer, states,  that  A.  Rokeby  Brydges  died 
intestate,  and  that  he  (A.  Egerton)  is  the 
sole  legal  personal  representative  of  Colonel 


Barret,  and  he  answers  the  bill  in  that  cha- 
racter. He  admits  that  a  gross  fraud  had 
been  committed  on  the  trust  funds.  He 
does  not  here  make  any  defence  as  a  trustee. 
He  does  not  admit  assets ;  he  submits  to  an 
account  of  what  he  may  have  received.  In 
truth,  this  defendant  has  answered  the  origi- 
nal bill  in  both  characters. 

Objection  overruled. 

Mr.  SiifUon  then  objected,  that  the  per- 
sonal representative  of  A.  Rokeby  Brydges 
was  a  necessary  party.  The  original  bill 
staled,  that  A.  Rokeby  proved  the  will,  and 
possessed  himself  of  the  personal  estate  and 
effects  of  Col.  Barret.  There  was  a  positive 
statement  of  A.  Rokeby  having  had  assets 
of  Col.  Barret  in  his  hands,  and  the  repre- 
sentative of  A.  Rokeby  must  be  brought 
before  the  Court. 

Mr.  Chandlesa  and  Mr.  Huhback,  contr^. 
— ^The  character  of  A.  Rokeby  Brydges,  as 
executor  of  Col.  Barret,  vanished  by  his 
death.  If  he  had  any  assets  of  Col.  B.  in 
his  hands  at  the  time  of  his  death,  the  re- 
presentative of  A.  Rokeby  is  a  debtor  to  the 
estate  of  Col.  Barret,  and  it  is  not  necessary 
to  make  a  mere  debtor  a  party.  The  plain- 
tifis  might,  if  they  had  pleased,  have  brought 
the  representative  of  A.  Rokeby  before  the 
Court,  but  it  was  at  their  option. 

The  Vice  Chancellor. —  The  original 
bill  states,  as  a  positive  fact,  that  A.  Rokeby 
did  possess  himself  of  assets  of  Col.  Barret. 
The  bill  of  revivor  and  supplement  denies 
this  merely  on  belief  and  information.  Now, 
which  of  these  two  statements  is  true  ?  And 
who  is  to  say  which  of  them  is  true  ?  It 
appears  to  me,  that  the  parties  who  may 
be  most  affected  should  have  their  option. 
I  think  the  first  should  be  regarded  as  the 
truth.  It  is  a  positive  averment,  while  the 
latter  speaks  only  of  the  plaintiff's  informa- 
tion and  belief.  I  am  bound  to  take  it,  thai 
A.  Rokeby  Brydges  did  possess  himself  of 
assets  of  Col.  Barret,  and  I  think  the  de- 
fendants have  a  right  to  have  the  personal 
representative  of  A.  Rokeby  before  the  Court. 
Ordered  to  stand  over  to  amend, 

March  1. — Upon  the  cause  coming  on  . 
after  amendment, — 

Mr.  Beihell  appeared  for  the  plaintiff. — 
The  lands  which  form  the  subject  of  the  last 
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purchase  are  not  really  worth  more  than 
7,596^.  Mr.  Tatham,  a  most  respectable 
gurveyor,  valued  them  in  October  1839, 
and  three  other  gentlemen  lately  valued 
them  at  sums  from  8,000Z.  to  10,000^.  The 
proceedings  in  the  Master's  office  have  been 
most  fraudulent.  Westfield's  affidavit  is  Mse, 
and  was  got  up  by  Col.  Barret  and  Brooks 
to  deceive  the  Master.  Wathen's  affidavit 
is  eleven  days  anterior  to  the  execution  of 
the  deed  he  swears  to  have  been  duly  exe^ 
cuted.  Mr.  Brooks,  no  doubt,  induced  him 
to  swear  that  affidavit ;  it  is  dear  that  all 
parties  more  or  less  participated  in  the  fraud 
which  has  been  committed.  Messrs.  Brooks 
&  Grane  took  an  active  part  in  it;  and  that 
they  received  a  bonus  for  their  so  doing,  there 
can  be  little  doubt.  Mr.  Cooper,  although 
he  is  morally  guiltless,  yet,  being  a  partner 
in  the  firm,  must  have  received  part  of 
such  a  bonus,  and  must  have  been  aware 
that  all  was  not  right,  though,  as  a  profes- 
sional man,  his  character  remains  imstained. 
Mr.  Quillinan  was,  no  doubt,  a  tool  of  others, 
but  he  must  have  been  also  aware  that  the 
scheme  was  fraudulent,  and  for  Col.  Barret's 
benefit.  Mr.  Branfil  also  could  not  have 
been  wholly  ignorant  of  it,  and  should  have 
exposed  it.  It  is  for  the  Court  to  decide, 
whether  the  papers  in  this  case  should  be 
laid  before  the  Attorney  General,  and  the 
parties  implicated  in  the  firaud  indicted  for 
a  conspiracy,  or  whether  they  should  be 
removed  from  their  situation,  as  having 
abused  the  trust  reposed  in  them. 

Mr.  Chandless  and  Mr,  Hubback,  on  the 
same  side. 

ChohrumdeUy  v.  Clinton,  19  Yes.  272. 

Willet  V.  Chambers,  Cowp.  814. 

Jiapp  V.  Latham,  2  B.  &  Aid.  795. 

Stone  V.  Marsh,  6  B.  &  C.  551 ;  s.  c. 
5  Law  J.  Rep.  K.B.  201. 

Mr.  James  Russell  and  Mr.  Craig,  for 
Mr.  Branfil. — Mr.  Branfil  was  a  country 
gentleman  living  upon  his  own  estate ;  he 
has  never  done  anything  to  warrant  a  charge 
being  made  against  him  ;  he  had  no  know- 
ledge of  the  plan  until  1831 ;  he  only  acted 
under  the  approval  of  the  Master ;  he  is  not 
responsible  for  the  acts  of  others.  The  in- 
stant he  became  acquainted  with  the  nature 
of  the  transaction,  he  took  proceedings  to 
bring  it  to  light ;  but  when  it  is  considered 
that  it  would  fix  a  stain  upon  his  nearest 


relatives,  it  eanaot  be  wondered  at  that  he 
abandoned  that  course. 

Mr.  Walker  and  Mr.  Parry,  tcfs  Mr. 
Brooks. — ^The  whole  transaction  was  a  fionily 
arrangement,  and  known  to  all  the  parties 
interested,  and  was  rather  beneficial  than 
otherwise  to  those  in  remainder.  There  are 
affidavits  from  competent  surveyors  valuing 
the  property  in  question  at  18,660/.  West^ 
field  was  not  known  to  Mr.  Brooks ;  and  so 
far  from  the  firm  of  Messrs.  Brooks,  Ghrane, 
&  Cooper  gaining  anything  by  the  transac- 
tion, it  was  rather  detrimental  to  them,  and 
the  cash  account  was  for  old  debts  due  to 
the  firm.  The  indemnity  to  Mr.  Branfil  was 
personal,  and  no  decree  could  affect  it. 

Mr,  Richards  and  Mr.  StinUm,  for  Mr. 
Grane. 

Sainshwry  v.  Jones,  2  Beav.  462. 

Bowles  V.  Stewart,  1  Sch.  &  Lef.  209. 

Amot  V.  Biscoe,  1  Yes.  sen.  95. 

The  Solicitor  General  and  Mr.  RomiUfff 
for  Mr.  Cooper. — Mr.  Cooper  was  entirely 
ignorant  of  the  state  of  Col.  Barret's  affidrs, 
until  the  suit  instituted  by  Mrs.  Whitby, 
and  he  then  spoke  to  Mr.  Brooks  upon  the 
subject,  and  a  deed  of  indemnity  was  subse- 
quently  executed  by  Brooks  &  Grane  to 
Mr.  Cooper,  upon  a  covenant  by  him  to  join 
with  them  in  die  necessary  steps,  for  raising 
any  sums  which  they  might  be  ordered  to 
pay  into  court,  in  respect  of  this  transaction. 
Mr.  Cooper  accordingly  joined  in  the  indem- 
nity to  Mr.  Branfil. 

Cases    cited  upon  'the    legal  question 
respecting  the  liability  of  an  innocent  partner 
for  the  acts  of  his  fraudulent  co-partners :— ^ 
Moreton  v.  Hardem,  4  B.  &  C.  223. 
Longman  v.  Pook,  Dans.  &  Llo.  126. 

Mr.  Piggot,  for  Mr.  Quillinan. 
Mr.  Wakefield  and  Mr.  Hansard,  for 
Messrs.  White,  Cooper,  and  S terry,  the 
trustees  for  the  indemnity  deed  to  Mr. 
Branfil,  by  Messrs.  Brooks,  Grane,  & 
Cooper. 

Colly  ear  v.  the  Countess  of  Mulgrave,  2 
Keen,  81  ;  s.  c.  5  Law  J.  Rep.  (n.s.) 
Chanc.  335. 
WorraU  v.  Harford,  8  Yes.  4. 

Mr.  Nevinson,  for  the  Rev.  A*  £.  Brydges, 
Mr.  Stewart  and  Mr,  Elmsley,  for  Mrs. 
Holmes. 

Mr,  BetheU,  in  reply. 
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April  16. ^nMYlCCCHAKCKLLOR. — ^The 

substantial  question  in  this  case  is,  what 
ought  to  be  done  with  respect  to  the  22,600/., 
obtained  out  of  court  in  1830.  [His  Honour 
then  stated  the  will,  and  the  act  of  parliament 
obtained  by  Col.  Barret,  and  his  death.] 
The  rights  of  the  parties  were  detennined 
by  the  act,  and  the  children  of  Mrs.  Quilli- 
nan,  and  Mrs.  Swann,  who  are  defendants, 
daim  under  them.  The  sale  and  invest- 
ment of  the  surplus  were  optional  with  Col. 
Barret;  but  upon  his  non-consent,  an  equity 
arose  for  the  remainder-men,  to  compel  an 
investment  in  lands  of  equal  value  and  title. 
Messrs.  Brooks  &  Grane  obtained  the  act, 
and  they,  till  1825,  and  Mr.  Cooper  with 
them  since,  acted  in  all  the  transactions 
under  the  act  as  Col.  Barret's  solicitors,  as 
also  for  the  trustees,  who  must  have  known 
something  of  those  transactions.  Colonel 
Barret's  fitther.  Sir  Samuel  Brydges,  was 
seised  in  fee  of  some  estates,  which  were 
mortgaged,  and  entitled  to  others  for  life, 
with  remainder  to  the  Colonel,  who,  in  July 
1822,  writes  to  him  as  follows: — *' The 
plan  is  to  sell;  and  when  the  money  is  in 
the  accountant  general's  hands  for  you  to 
take  it  if  yon  choose,  for  the  smaUest  portion 
of  land  to  be  settled  in  lieu,  which  can  be 
done  by  the  approbation  of  a  Master,  which 
will  be  done  by  having  as  li^h  a  valuation 
as  possible  put  upon  any  lands  which  you 
may  choose  to  be  so  disposed  of."  Had  this 
bec^  carried  out  fairly,  there  would  have 
been  no  objection  to  it.  Westfield's  affida- 
vit, and,  in  fact,  the  general  manner  in 
which  the  sale  to  Mr.  Quillinan  was  made, 
were  effectual  to  deceive  the  Master  relative 
to  the  value  of  the  property,  as  otherwise 
the  disproportion  of  the  prices  of  the  buying 
and  selling  must  have  attracted  his  attention. 
The  abstracts  are,  in  many  things,  inaccu- 
rate, such  as  being  marked  A.  B.  and  C, 
B.  being,  in  ^t,  the  first,  and  that  in  which 
alone  the  consideration  was  mentioned.  Mr. 
Wathen,  who  was  the  person  employed  to 
draw  these  abstracts,  was  very  young  at  the 
time,  which  countenances  the  supposition 
that  they  were  not  made  with  a  design  to 
mislead,  though  they  had  that  effect ;  but 
the  Court  must  still  consider  them  as  fraudu- 
lent, as  to  the  transaction  of  which  they  form 
a  part.  The  affidavit,  made  relative  to  the 
abstracts  being  true  and  faithful,  is  evidently 


nntarue,  as  Mrs.  Whitby  did  not  execute  a 
deed  (therein  stated  to  have  been  duly  exe- 
cuted) till  some  time  after.  The  whole  of  the 
proceedings,  regarding  the  sale,  in  the  Mas- 
ter's office,  appear  to  have  been  conducted  in 
a  direct  spirit  of  anticipation  ;  and  the  ap- 
proval oi  die  title,  which  certainly  afterwards 
took  place,  was  taken  for  granted  by  Mr. 
Brooks,  as  appears  by  his  letter  to  Master 
Dowdeswell.  The  Master's  report,  that  the 
conveyance  was  executed  by  the  proper 
parties,  was  made  upon  Mr.  Wathen's  affi- 
davit; and  all  the  parties  to  the  release 
adopted  the  transaction,  and  Mr.  Brooks, 
under  a  power  of  attorney  from  Mr.  Quilli- 
nan, received  the  purchase-money,  22,600/. 
All  this  machinery  emanated  from  the  office 
of  Messrs.  Brooks,  Grane,  &  Cooper,  with 
more  or  less  privity  of  Col.  Barret,  his  father, 
Quillinan,  and  the  trustees ;  and  Quillinan 's 
release  purports  to  be  made  pursuant  to  an 
order  made  really  afterwards.  Upon  all  this, 
setting  aside  the  suspicion  of  design,  is  it 
not  certain  that  the  Court  and  the  Master 
were  deceived  by  positive  misrepresentation, 
otherwise  the  Master  could  not  have  ap- 
proved of  the  title  ?  The  Court  is  bound, 
upon  such  a  responsibility,  to  require  that 
the  statements,  upon  which  it  acts,  should 
be  strictly  true.  J  am  willing  to  believe 
that  Mr.  Wathen,  being  very  young,  believed 
all  would  be  right,  and,  to  expedite  the 
matter,  acted,  as  we  have  seen,  without 
sufficient  reflection.  The  Court  was  stiU 
deceived ;  and  I  am  clearly  of  opinion,  that 
all  the  parties  to  the  transaction  became 
answerable  for  so  much  of  the  22,600Z.  as 
was  not  applied  lawfully.  I  cannot  distin- 
guish Mr.  Cooper  from  his  partners;  the 
Court  cannot  regard  them  as  its  officers 
individually,  but  the  act  of  the  firm  as  of 
every  one  of  them.  The  safety  of  the  public 
requires  this.  [His  Honour  ihen  went  into 
the  evidence  of  different  suiveyors,  relative 
to  the  value  of  the  estates  in  question.]  The 
evidence  upon  the  value  of  die  lands  is  not 
very  satisfactory,  and  induces  me  to  think, 
that  22,600^  was  by  no  means  the  fair  value 
of  the  lands  and  tithes ;  and  on  the  corre- 
spondence generally,  I  have  not  the  slightest 
doubt,  that  if  it  shall  turn  out  that  the  pur- 
chase was  not  worth  22,6002. ,  a  fraud  was 
practised  upon  the  Court,  and  that  Sir  Sa- 
muel Brydges,   the  Colonel,  and  Brooks, 
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contrived  it,  and  became  responsible  so  far 
as  the  value  shall  turn  out  to  be  less  than 
22,600/.  Mr.  Quillinan  acted  under  what, 
as  appears  by  his  answer,  he  thought  a  fiction 
of  law ;  but,  although  I  do  not  impute  to 
him  any  knowledge  of  the  £raud  or  wish  to 
defraud,  he  acted  thoughtlessly  out  of  kind- 
ness ;  his  concurrence  was  necessary,  and 
he  is  responsible.  The  trustees,  who,  upon 
the  least  inquiry,  would  have  seen  all  was 
wrong,  committed  a  dereliction  of  duty,  and, 
though  innocent  of  fraud,  are  also  respon- 
sible. It  has  been  said,  that  the  petition 
to  get  the  money  out  of  court  should  have 
been  by  Col.  Barret  under  the  act,  but  he 
might  waive  that  right  by  concurring  in  a 
petition  for  sale  of  the  Exchequer  biUs  by 
the  trustees;  therefore  the  trustees  might 
properly  have  presented  such  a  petition,  with 
Colonel  Barret's  consent;  and  a  general  au- 
thority from  the  trustees  would  have  enabled 
the  solicitors  to  have  presented  such  a  peti- 
tion ;  and  they,  no  doubt,  had  a  general  autho- 
rity to  act  for  the  trustees.  I  think  Mr.  Grrane 
and  Mr.  Cooper  are  personally  responsible,  for 
although  they  had  no  actual  knowledge  of 
the  fraud  till  after  it  took  place,  they  could 
not  have  been  without  some  suspicion  of  it. 
I  find,  on  examination  of  the  original  cor- 
respondence, which  I  was  anxious  to  see, 
that  it  did  not  relate  to  the  transaction  in 
such  a  manner,  that  if  Mr.  Cooper  had  read 
it,  he  could  have  obtained  a  knowledge  of 
the  fraud,  so  that  I  consider  the  moral  cha- 
racter of  Mr.  Cooper  unaffected.  Grane 
signed  several  letters  in  the  name  of  the 
firm,  and  he  appears  necessarily  to  have 
been  acquainted  with  some  part  of  the  busi- 
ness, though  not  of  the  scheme  concocted 
between  the  Colonel  and  Brooks.  I  con- 
sider Mr.  Grane's  character  equally  unaf- 
fected by  the  transaction.  Mr.  Brooks  ap- 
pears to  have  entered  unwillingly  into  the 
transaction.  He  seems  to  have  allowed 
himself  to  be  overborne,  against  his  better 
judgment,  by  the  importunity  of  Col.  Barret, 
and  the  view  of  his  distressed  circiunstanoes. 
Though  the  claims  of  Col.  Barret  on  the 
trust  estates  is  not  clear,  there  is  good  ground 
to  suppose  that  his  family  lived  upon  him, 
Mr.  Brooks's  letters  shew  that  the  Colonel 
made  himself  responsible  for  some  of  his 
Other's  debts.  The  plaintiff.  Sir  John,  was 
placed  at  Wliitmore  by  the  Colonel,  and 


sums,  to  the  amount  of  1 ,676/.  and  upwards, 
were  paid  for  him,  most  probably  by  the 
Colonel,  as  no  other  person  did,  or  could,  or 
was  liable  to  pay.  These  matters  should 
be  considered  in  favour  of  Mr.  Brooks, 
whose  letters  are  full  of  affectionate  ex- 
pressions of  regard  towards  Col.  Barret, 
and  shew  that  he  preferred  the  Colonel's 
views  to  his  own*  Mr.  Brooks,  in  his  first 
answer,  states,  that  he  attended  the  Master 
only  once,  and  informed  him  that  Quilli- 
nan was  purchasing  to  effect  a  fiEunily  ar<» 
rangement,  and  that  he  (Quillinan)  was 
interposed  to  prevent  the  mortgagees  having 
notice  of  such  arrangement,  and  that  the 
conveyance,  with  a  blank  left,  was  not  exe- 
cuted. That  is  a  very  material  statement,  but 
there  is  no  evidence  to  support  it,  though 
Mr.  Brooks  might  have  examined  the  Master 
in  chief.  It  is  said,  that  the  bill  cannot  be 
sustained,  because  Mr.  Swann,  the  com- 
mittee of  the  lunatic  plaintiff,  and  himself  a 
plaintiff,  knew  of  and  approved  of  the  sale 
to  the  trustees ;  but  there  is  no  evidence  th§t 
he  knew  what  the  transaction  really  was,  or 
had  reason  to  suspect  its  fairness,  so  Uiat 
there  was  no  ground  for  the  objection.  The 
relief  asked  was  not  solely  on  £he  ground  of 
fraudulent  price ;  but  it  was  said,  that  the 
lands  purchased  were  not  contiguous  but 
dispersed.  The  question  is,  whether  the 
Master  was  deceived,  for  unless  he  was,  the 
Court  cannot  relieve.  Westfield's  affidavit 
says,  **  which  lie.  intermixed  with  or  adjoin- 
ing certain  lands  belonging  to  the  trustees 
of  the  act,  and  are  most  convenient  and 
desirable  to  be  held  therewith."  Now,  some 
of  the  lands  proposed  to  be  purchased  were 
contiguous  to  those  purchased  in  1824,  and 
as  those  lands  formed  part  of  the  trust  estate, 
it  might  be  desirable  to  purchase  them,  and 
certainly  more  so  than  more  distant  lands ; 
therefore  Westfield's  affidavit  is  strictly  true 
in  part,  and  not  necessarily  false  in  the 
remainder,  and  in  that  respect  I  do  not  think 
relief  can  be  given.  The  substantial  ground 
for  relief  in  the  fraud  is  the  excessive  price. 
The  bill  asks  alternately  to  set  aside  the 
transaction  altogether,  or  to  have  relief  by 
restitution  of  the  excess  of  the  price  above 
the  value.  It  seems  to  me,  considerable 
difficulty  would  arise  from  setting  aside  the 
whole  transaction,  but  the  relief  should 
rather  be,  to  have  that  money  made  good  to 
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the  trust  estate,  whic)i  was  improperly  taken 
out  of  court ;  in  that  respect  following  the 
order  upon  Branfil's  petition,  which,  though 
made  by  consent,  had  the  Lord  Chancellor's 
sanction.     To  a  certain  extent  the  decree 
must  be  in  the  nature  of  an  inquiry,  and 
hypothetical,  because- 1  have  not  sufficient 
evidence  to  shew  what  was  the  proper  price 
to  have  been  paid  for  the  lands  and  tithes.    I 
think,  therefore,  that  all  I  can  do  at  present 
is  this,  to  refer  it  to  Master  Dowdeswell  to 
inquire  what,  on  the  8th  of  January  1830, 
was  a  fit  and  proper  price  to  have  been  given 
by  the  defendants,  Champion  Edward  Branfil 
and  Anthony  Egerton  Brydges,  for  the  pur« 
chase  of  the  lands  and  tithes  conveyed  to 
them  for  the  sum  of  22fiOOL ;  and  in  case 
that  it  shall  appear  >  that  a  less  sum  than 
22,600/.  was  a  fit  and  proper  price  to  have 
been  given,  then  I  declare,  that  the  defen- 
dants. Champion  Edward  Branfil,  Anthony 
Egerton  Brydges,  Edward  Quillinan,  James 
Sheffield  Brooks,  William  Grane,  and  Tho- 
mas  Cooper,  and  the  personal  assets  of  Sir 
Samuel  Brydges  and  Col.  Barret,  are  jointly 
and  severally  liable  to  make  good  the  loss 
to  the  trust  estate,  occasioned  by  paying  the 
sum  of  22,000/.  instead  of  the  proper  price. 
I  have  considered  the  deed  of  the  25th  of 
November  1833,  the  benefits  of  which  are 
entirely  confined  to  the  parties  to  it.    Indi* 
rectly,  the  plaintifis  may  have  the  benefit  of 
it   By  pressing  Branfil,  he  may  be  induced 
to  call  upon  the  trustees  of  the  deed  to  make 
the  funds  in  their  hands  available  for  him, 
hut  the  plaintiffs  have  no  right  to  call  upon 
them.     The  bill,  therefore,  must  be  dis- 
missed as  against  the  defendants,  Richard 
Samuel  White,  Charles  Cooper,  and  Wasey 
Sterry,  with  costs ;  and  the  consideration  of 
all  other  costs  and  further  directions,  with 
respect  to  such  legal  estate  as  may  be  vested 
in  QuiDinan,  under  the  conveyance  fix>m 
Mrs.  Whitby,  and  other  matters,  must  be 
reserved  till  after  the  Master  has  made  his 
report :  that  is  what  T  prox>08e  as  to  the  decree 
at  present,  leaving  it  open  to  the  parties  to 
speak  to  it  as  to  the  minutes.    It  was  stated 
to  me  at  the  hearing,  that  Quillinan,  when 
the  lull  was  amended,  obtained  an  order  to 
defend  in  formd  pauperis^  but  I  have  not 
seen  the  older. 
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SUTTON  V.  TORRE. 


WlGRAM,  V.C 

Feb.  19,  21 

Legacy — Joint  Tenancy, 

Bequest  by  a  testator  to  his  daughter  H.  B. 
M.  S,  and  her  younger  children : — Heldy  that 
the  daughter  and  her  younger  children  took 
absolute  interests  as  joint  tenants  of  the  fund. 

Lord  Scarborough  made  a  codicil  to  his 
will,  dated  1 1  th  of  October  1 834,  as  follows : 
"  Head  of  instructions  to  my  solicitor  J.  Lee, 
to  add  to  my  will  the  codicil  following :  In 
addition,  &c.  I  leave  to  my  dear  wife  Lady 
S,  80,000/.,  or  interest  thereon,  at  51.  per 
cent,  out  of  my  different  investments ;  and, 
at  her  decease,  50,000Z.  of  that  sum  to  go 
to  my  daughter  Lady  F.  C.  and  children, 
for  their  sole  use  and  benefit,  &c.  To  my 
daughters  A.  M.  S.  and  L.  F.  S,  each 
20;000Z.  =  40,000Z.  Ditto,  Dr.  H.  B.  M.  S, 
&c.  10,000/. ;  the  residue  of  my  property  to 
be  divided  into  three  equal  parts,  viz. : — To 
my  daughter  L.  F.  C.  and  children,  for  their 
sole  use  and  benefit,  one  part;  daughter 
H.  B.  M.  S.  and  her  younger  children,  one 
p.art ;  and  one  part  between  my  brother 
T.  H.  L.  and  Sir  W.  L,  for  their  joint  lives ; 
then,  after  their  decease,  Co  be  divided 
between  the  first  and  second  parts,  viz.  : 
my  daughter  L.  F.  C,  &c.  and  my  daughter 
H.  B.  M.  S.  and  her  younger  children.  The 
same  executors  and  trustees,  &c.  This  is 
my  last  will  and  testament.    Scarborough." 

The  initials  H.  B.  M.  S.  were  admitted 
to  mean  Lady  H.  B.  Manners  Sutton,  and 
L.  F.  C.  Lady  Louisa  Cator ;  and  the  ques- 
tion in  the  cause  was,  whether,  upon  the 
constniction  of  the  words  of  the  residuary 
clause.  Lady  H.  B.  Manners  Sutton  took  a 
life  interest  in  the  residue,  with  remainder  to 
her  younger  children,  or  whether  she  and 
her  children  took  equally  as  joint  tenants. 

It  was  mentioned,  that  in  the  case  of  the 
bequest  to  Lady  L.  Cator,  the  Vice  Chan- 
ceUor  of  England  had  held,  that  the  mother 
took  an  estate  for  life,  with  remainder  to  her 
children. 

Mr,  Sutton  Sharpe  and  Mr,  Lloyd y  for 
the  plaintifis,  the  younger  children  of  Lady 
H.  B.  M.  Sutton,  contended,  that  the  mother 
and  children  took  equally,  and  not  in  sue- 
cesmn — 

Wild's  case,  6  Rep.  17,  a, 

Alcock  V.  Ellen,  Freem.  C.C.  186. 
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Cook  V.  Cook,  2  Vern.  545. 

Oates  V.  Jackson,  2  Stra.  1172. 

Buffar  V.  Bradford,  2  Atk.  220. 
That  as  there  were  no  words   to  import 
severance,  the  parties  took  as  joint  tenants 

Crayv.  WiUis,  2  P.  Wms.  629. 

Mr.  Cockerell,  for  Lady  H.  B.  Manners 
Sutton. 

Mr,  Girdlestone  and  Mr,  GodbS,  for  two 
of  the  trustees  of  the  marriage  settlement. 

Mr,  BoteUr,  for  the  two  other  trustees. 

Mr,  Temple  and  Mr,  Rowpell,  for  the 
trustees  of  the  settlement  of  Lady  H.  B. 
Manners  Sutton's  second  marriage. 

Mr,  Tennant,  for  the  legal  personal  re- 
presentatives of  the  Earl  of  Scarborough. 

Mr,  Sutton  Sharpe,  in  reply. 

February  21.— Wigram,  V.C. — I  find 
it  has  been  assiuned  in  this  case  to  be  dear, 
that  the  initials  H.  B.  M.  S.  refer  to  Lady 
H.  B.  Manners  Sutton.  This  then  is  a  be- 
quest by  the  testator  of  a  residue  to  his 
daughter  and  her  younger  children.  In  the 
case  of  a  bequest  of  personalty  to  A.  B.  and 
C,  they  would  no  doubt  take  as  joint 
tenants.  In  the  case  of  a  gift  to  a  class  of 
persons,  as  children  or  grandchildren,  they 
would  take  as  joint  tenants.  And  if,  instead 
of  being  a  bequest  to  a  class,  a  stranger  be 
added,  diey  would  still  take  as  joint  tenants. 
The  question  is,  whether,  if  one  of  the  class 
be  in  a  di£ferent  degree,  ex,  gr,,  a  mother, 
the  case  is  the  same.  I  am  of  opinion,  that 
upon  principle  the  case  is  the  same ;  and  the 
cases  seem  to  warrant  the  conclusion,  that  it 
should  be  so.  But,  it  is  said,  that  the  Vice 
Chancellor  of  England  has  put  a  different 
construction  upon  another  part  of  the  will. 
I  have  mentioned  the  case  to  his  Honour, 
who,  so  feur  from  having  any  doubt  on  the 
point,  mentioned,  that  he  had  lately  decided 
a  case  in  which  he  had  confirmed  the 
doctrine  of  joint-tenancy  to  the  fullest  ex- 
tent The  question  is,  whether  there  is  any- 
thing in  dus  case  to  vary  the  construction. 
In  the  case  of  Lady  L.  Cator,  the  bequest 
to  her  in  the  will  was  to  her  for  life,  with 
remainder  to  the  children.  In  the  codidl, 
it  is  "to  my  daughter  Lady  F.  C.  and  chil- 
dren, for  their  sole  use  and  benefit;"  in  the 


subsequent  bequest,  it  is  to  "my  daughter 
Lady  F.  C,  &c. " — ^whereas  in  the  case  of  Lady 
H.  B.  M.  Sutton,  it  is  given  to  her,  not  for  her 
sole  use,  or  to  hei  and  all  her  children,  but 
to  "her  and  her  younger  children,"  without 
any  "&c."  to  denote  any  uncertainty  or  re- 
ference to  what  had  gone  before.  I  have 
not  before  me  the  drcumstances  which  were 
held  to  take  L.  Cator*s  case  out  of  the  rule 
as  to  joint-tenancy;  and,  therefore,  I  am 
not  at  all  impeaching  the  correctness  of  the 
Vice  Chancellor  of  England's  judgment, 
when  I  say,  that  in  this  case  I  find  nothing 
to  justify  me  in  departing  from  the  usual 
construction.  I  must  therefore  declare,  that 
imder  the  codicil,  the  mother  and  her  younger 
children  are  entitled,  as  joint  tenants,  to  the 
fund  in  question. 


} 


EDWARDS  V,  BROMFIELD. 


K.  Bruce,  V.C, 
May  9. 

Practice.— 1st  New  Order  of  llth  of 
ApHl  1842. 

The  affidavits  in  tvpport  of  a  motion  made 
pursuant  to  the  1st  JVew  Order  of  April 
1842,  ought  to  be  not  only  sufficient  in  sub- 
stance, but  technically  sufficient,  and  to  adopt 
the  very  words  of  the  order, 

Mr,  Wright  moyeA,  that  the  bill  might 
be  taken  pro  confesso  against  the  defendimt, 
pursuant  to  the  1st  New  Order  of  the  llth 
of  April  1842.  There  were  no  distinct 
allegations  in  the  affidavit,  used  in  support 
of  this  motion,  that  the  plaintiff  "  was  igno- 
rant where  the  defendant  then  was,"  or  that 
the  plaintiff  "had  been  unable  with  due 
diligence  to  procure  a  writ  of  attachment  to 
be  executed  against  the  defendant,"  thou^ 
from  the  drcumstances  stated,  such  infer- 
ences might  be  drawn. 

Knight  Bruce,  V.C.  said,  that tiie  power 
given  to  the  plaintiff  by  this  order,  was  so 
great,  that  he  should  require  the  affidavits 
in  support  of  a  motion  made  in  pursuance 
of  it,  to  be  not  only  sufficient  in  substance, 
but  also  technically  sufficient,  and  that  the 
very  words  of  the  order  ought  to  be  used. 

The  motion  was  ordered  to  stand  over. 
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lAM,  V.C.^ 

.17,18;    V 
r.  8,  10.    ) 


TIPPING  V.  POWER. 


wioRAM,  v.c.'; 

Feb. 
Mar. 

Equitable  Mortgage — Deficient  Security — 
Executor — Retainer — Disclaimer —  Costs, 

BiU  by  equitable  mortgagee^  on  behalf  of 
himself  and  all  other  creditors,  to  administer 
the  estate  of  the  testator,  praying  a  sale. 
The  devisees  of  the  estate  disclaimed ;  and 
the  executors  claimed  to  retain  debts  due  to 
them  from  the  testator  out  of  the  insets  come 
to  their  hands. 

The  proceeds  of  the  estate  being  insujfl^ 
eient  to  satisfy  the  mortgage  debt,  and  the 
general  assests  being  insufficient  to  pay  the 
costs  of  the  suit, — Held,  that  the  mortgagee 
was  entitled  to  the  whole  proceeds  of  the  sale 
without  deduction : — that  the  executors  were 
entitled  to  retain  their  debts  and  their  costs 
out  of  the  general  assets  in  priority ;  that 
the  plaintiff's  costs,  as  mortgagee,  was  the 
next  claim ;  and  that  the  surplus  was  to  be 
applied  pro  rat4  to  the  costs  of  the  other  de- 
fendants. 

The  disclaiming  parties  not  entitled  to 
costs,  as  such,  being  proper  parties  at  the 
time  of  filing  the  bill. 

This  was  a  suit  by  an  equitable  mort- 
gagee, on  behalf  of  himself  and  all  the  other 
creditors  of  the  testator  W.  T.  Power,  for 
the  administration  of  the  estate ;  and  the 
defendants  were  H.  Power  and  J.  Archer, 
the  executors,  and  the  parties  beneficially 
interested  under  the  will.  The  bill  prayed 
a  sale  of  the  mortgaged  premises.  The 
parties  beneficially  interested  under  the  will 
disclaimed  all  interest  in  the  mortgaged  pre- 
mises. 

By  the  decree,  made  at  the  hearii^  of  the 
cause,  the  plaintiff  was  declared  equitable 
mortgagee;  and  it  was  referred  to  the  Master 
to  take  an  account  of  what  was  due,  on  the 
mortgage  security,  for  principal  and  interest, 
and  to  sell  the  premises,  and  to  take  an  ac- 
count of  the  personal  estate  of  the  testator, 
not  spedfic^y  bequeathed,  come  to  the 
hands  of  the  defendants,  his  executors,  &c., 
an  account  of  testator's  debts,  &c.,  and  for 
payment  of  the  same ;  and  ihe  residue  of 
the  money  to  be  paid  into  court :  and  the 
Master  was  also  to  inquire  what  other  real 
estate  the  testator  i^ed  possessed  of.  The 
Mastet  reported,  that  there  was  due  to  the 
New  Seriis,  XI.— Cuanc. 


plaintiff  on  his  mortgage  security,  for  prin- 
cipal and  interest,  127^.  7s.  Id. ;  that  the 
mortgaged  premises  had  been  sold  for  115Z.; 
that  there  had  come  to  the  hands  of  the  ex- 
ecutors of  the  testator,  personal  estate,  not 
specifically  bequeathed,  5241.  ISs.  4d.; 
that  they  had  paid  5792.  15s.  (including  a 
sum  of  27/.  retained  by  J.  Archer,  and 
129/.  I9s.  Sd.  retained  by  H.  Power,  for 
their  respective  debts  due  to  them  from  their 
testator's  estate),  which  sum  the  Master  had 
allowed  them  in  their  discharge;  and  that 
53/.  Is.  Sd.  was  due  to  the  executors  on  the 
said  account;  that  one  creditor  only  had 
come  in  and  proved  a  debt  of  18/.  ISs,  6d.; 
and  the  Master  found,  that  the  only  other 
real  estate  of  the  testator  was  a  freehold 
estate  at  B.  mortgaged  for  850/.,  which  had 
been  since  sold  by  the  mortgagee,  under  a 
power  of  sale,  for  1 195/. ;  and  that,  after 
deducting  the  principal,  interest,  and  costs^ 
the  surplus  237/.  14«.  lid.  had  been  paid 
over  to  the  executors,  and  was  now  in  tiieir 
hands. 

The  cause  now  coming  on,  on  fiurther  di- 
rections, the  questions  raised,  were — ^first, 
whether  the  mortgagee  was  entitled  to  have 
the  115/.  paid  in  the  first  instance,  in  satis* 
fiu^Uon  of  his  mortgage  debt;  secondly^ 
whether  the  costs  of  the  suit  had  priority 
over  the  right  of  retainer  in  the  executors, 
the  fund  in  court  being  otherwise  insufii- 
dent  to  pay  all  parties  their  costs. 

Mr.  Wakefield  and  Mr.  Koe,  for  the 
plaintiff. — The  mortgagee  is  entitled  to  be 
paid  in  full  before  costs  are  paid  to  any  party. 

Appleby  v.  Duke,  supra,  p.  194. 

Cash  V.  Belcher,  supra,  p.  196. 

White  V.  Bishop  of  Peterborough,  Jac. 
402. 

Brace  v.  the  Duchess  of  Marlborough^ 
Mos.  50. 
In  Chissum  v.  Dewes  (1),  the  equitable 
mortgagee  was  held  entitled  to  the  whole 
produce  of  the  sale.  So  in  CoUins  v.  Shirley 
(2),  and  he  may  pursue  all  his  remedies 
— Davis  V.  Battine  (3).  In  Miuon  v. 
Bogg  (4),  Lord  Cottenham  dissented  from 
the  doctrine  laid  down  in-^ 

Greenwood  v.  Taylor,  1  Russ.  &  Myl. 
185. 

(1)  5  Russ.  29. 

(2)  1  Hues.  &  Myl.  63^. 
(8)  2  Ibid.  76. 
(4)2Myl.&Cr.4*r. 
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Cooke  V.  Brown,  9  Law  J.  Rep.  (n.s.) 

Ex.  Eq.  41. 
Wontner  v.  Wright,  2  Sim.  543. 
Allen  y.  Martin,  Rolls,  Feb.  12,  1841. 

The  right  of  retainer  only  gives  the  exe- 
cutor priority  over  other  creditors  in  equal 
degree,  and  he  cannot  retain  in  priority  to 
the  costs  of  the  suit — Loomes  v.  Stotherd 
(5). 

Mr.  K,  Parker  and  Mr.  Armstrong,  for 
the  devisees  of  the  mortgagor. — These  par- 
ties having  disclaimed  upon  the  record,  are 
no  longer  necessary  parties,  and  are  there- 
fore entitled  to  the  costs  of  the  suit — Wood- 
ward V.  Haddon  (6).  As  to  the  retainer, 
the  costs  of  the  cr^tors*  suit  are  the  first 
charge — Loomes  v.  Stotherd.  The  costs  of 
the  suit  must  come  out  of  the  fund. 

Browne  v.  Lockhart,  10  Sim.  420. 
Ex  parte  Garhutt,  2  Rose,  78. 
Kenehel  v.  Scrafion,  13  Ves.  370. 
Bennet  v.  Going,  1  Mol.  530. 

The  costs  of  the  suit  must  be  paid  rateably 
out  of  the  fund  as  far  as  it  will  extend— 
Swale  V.  Milner  (7). 

Mr.  Sutton  Sharpe,  for  the  executors. — 
Chissum  v.  Dewes  establishes  the  executors' 
right  of  retainer,  even  against  the  costs  of 
the  suit.  The  dictum  in  Loomes  v.  Sto- 
therd was  not  a  point  in  the  cause.  If  the 
Aind  is  subject  to  the  right  of  retainer,  that 
right  will  precede  the  question  of  costs,  and 
the  fund  being  in  court  will  make  no  dif- 
ference. In  2  WiUiams  on  Executors,  762, 
the  principle  of  retainer  is  set  out.  Sup- 
pose a  creditor  sues  the  executor,  and  is 
paid  out  of  the  assets,  and  a  creditors'  suit 
is  afterwards  brought,  it  is  quite  clear  that 
the  debt  so  paid  would  not  contribute  to  the 
suit ;  but  the  executor  retains  as  if  he  had 
obtained  judgment  against  himself;  the  re- 
tainer, therefore,  must  override  the  costs  of 
the  suit,  and  the  right  is  not  prejudiced  by 
the  payment  into  court — Langton  v.  Higgs 
(8).  The  executor  is  entitled  to  his  costs 
in  priority  to  the  plaintiff — 

Young  v.  Everest,  1  Russ.  &  Myl.  426. 
Bennett  v.  Going,  1  Mol.  530. 

(5)  1  Sim.  &  Sta.  458 ;  8.  c.  1  Law  J.  Rep.  Chanc. 
220. 

(6)  4  Sim.  606 ;  a.  c.  1  Law  J.  Rep.  (n.s.)  Ch.  106. 

(7)  6  Ibid.  672. 

(8)  5lbid.228;  s.c.  lUwJ.IUp.(N.8.)Ch.l50. 


Mr.  F.  Hall,  for  the  purchaser. 

Mr.  Armstrong. — ^The  case  of  Youf^  v. 
Everest  was  ovemiled  by  Larkins  v.  Paxtoti 
(9). 

March  10.— Wioram,  V.C. — ^The  plain- 
tiff in  this  case  has  filed  a  creditor's  bill  to 
enforce  payment  of  a  debt  owing  by  the 
testator  to  him.  This  debt  arose  out  of  the 
sale  of  an  estate  by  the  plaintiff  to  the  tes- 
tator; and,  part  of  the  purchase-money 
being  unpaid,  the  plaintiff  claims  a  lien  for 
that  sum.  The  accounts  have  been  taken, 
and  the  estate  has  been  resold,  and  the  pro- 
ceeds are  in  court,  being  the  sum  of  11 5Z. 
The  executors  themselves  are  creditors  upon 
the  estate  for  156^.,  and  there  is  also  one 
other  debt  of  1 8/.  1  Ss.  6d.  The  total  of  the 
assets,  iaduding  the  proceeds  of  the  sale,  is 
299Z.  ISs.  3d.  The  amount  of  the  debU, 
with  the  costs,  will  exceed  that  sum.  The 
question  arises  with  respect  to  the  disposi- 
tion of  the  costs.  The  plaintiff,  filing  his 
bill  to  be  paid  out  of  the  real  estate,  was 
obliged  to  make  parties  to  the  bill  the  per- 
sons entitled  to  the  real  estate.  First,  with 
respect  to  the  costs  of  these  parties :  they 
admit  the  case  to  be  as  alleged  by  the  bill, 
but  they  say  by  their  answer,  they  have 
disclaimed  all  interest  in  the  equity  of  re- 
demption, because  it  is  worth  nothing ;  and 
that  as  they  have  disclaimed,  they  are  in- 
titled  to  then:  costs  up  to  the  time  of  the 
disclaimer ;  or,  if  not,  then  they  are  entitled 
to  their  subsequent  costs,  because  the  bill 
ought  then  to  have  been  dismissed  against 
thepi.  I  am  decidedly  of  opinion  that  they 
have  no  such  right.  Lord  Redesdale  was 
cited  as  laying  it  down,  that  where  a  party 
disclaims  he  is  entitled  to  his  costs.  That 
is  true,  in  this  sense:  if  the  disclaimer 
shews  Uiat  the  party  never  had  an  interest, 
or,  if  he  had,  that  he  had  parted  with  it 
before  the  bill  was  filed,  he  would  have  his 
costs,  because  he  was  improperly  made  a 
party  ;  but  if  he  had  an  interest  at  the  time 
of  filing  the  bill,  the  mere  fact  of  his  saying 
upon  the  record  that  he  finds  his  interest 
worth  nothing,  does  not  prove  that  he  was 
improperly  made  a  party,  and  therefore  he 
does  not  come  within  the  scope  of  Lord 
Redesdale's  observation.  I  had  occasion  to 
consider  this  point  in  Fewster  v.  Turner  (10) 

(9)  2  Myl  &  K.  820. 

(10)  AnU,  p.  161. 
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and  Cash  v.  Belcher.     In  both  those  cases, 
after  inquiry  and  examination,  I  was  clearly 
of  opinion  that  a  party  disclaiming  in  that 
sense,  was  not  entitled  to  his  costs  ;  and  the 
reason  is,  because  the  plaintiff,  being  obliged 
to  bring  him  before  the  Court,  could  not,  as 
mortgagee,  be  obliged  to  pay  his  mortgagor 
his  costs,  and  he  could  not  get  rid  of  him 
before  the  hearing  without  paying  him  his 
costs  ;  therefore,  the  plaintiff  has  no  option, 
but  to  bring  him  to  a  hearing.     Hunter  v. 
Pugh  is  a  strong  authority  for  this  proposi- 
tion ;  for  the  previous  cases  had  given  the 
provisional  assignee  of  an  insolvent  debtor 
his  costs,  on  &e  ground  of  his  being  a 
public  officer ;  and  Lord  Cottenham  decided 
that  he  stood  in  the  same  situation  as  any 
other  party.     These  costs  then  must  be  dis- 
posed of  according  to  the  general  rule.    The 
next  question  is,  whether  any  part  of  the 
costs  of  the  suit  are  to  be  paid  out  of  that 
ftmd  produced  by  the  sale  of  the  mortgaged 
estate,  or  whether  the  whole  ought  to  go  as 
a  clear  fund  into  the  hands  of  the  plaintiff. 
If  the  case  is  looked  at  upon  principle,  there 
can,  I  think,  be  no  question  about  the  right 
of  the  plaintiff  to  have  the  costs  paid  out 
of  the  general  estate.     He  says,  "  By  my 
contract  I  am  owner  of  the  property  to  the 
extent  of  my  lien :  if  there  is  not  sufficient, 
let  me  be  paid  the  deficiency  out  of  the 
general  assets."     If  the  proposition  is  true, 
and  it  is  true  that  he  is  owner  of  the  fund 
by  contract,  I  cannot  see  why  the  Court 
should  take  any  part  from  him.     I  was  re- 
ferred to  four  cases  as  shewing  the  practice 
on  this  point  —  Brace  v.  the  Duchess  of 
Marlborough^  Kenehel  v.  Scrafton  (which 
case,  in  Upperton  v.  If arrison  {II),  is  said 
to  be  inaccurately  reported   as    to  facts), 
White  V.  the  Bishop  of  Peterborough,  and 
Wontner  v.  Wright.      None  of  those  cases 
are  similar  in  specie  to  this.     Brace  v.  the 
Duchess  of  Marlborough  was  a  case  of  a 
number  of  persons  seeking  to  have  their 
respective   priorities   ascertained,   and   the 
parties,  not  being  obliged  so  to  do,  agreed  to 
a  sale,  and  that  tlieir  rights  should  be  ad- 
justed in  that  way ;    and  the  Court  held 
there,  that  the  costs  of  the  suit  were  the 
costs  of  administering  the  estate.     Kenebel 
V.  Scrafton  was  a  suit  among  several  mort- 
gagees and  their  mortgagor,  and  the  first 


mortgagee  consented  to  a  sale.     White  v. 
the  Bishop  of  Peterborough,  and  Upperton 
V.  Harrison,  were  similar  cases.     In  all  the 
cases   the  Court  expressly  says,  that  the 
first  mortgagee  is  entitled  to  have  the  whole 
property  applied  in  liquidation  of  his  debt ; 
but  they  also  say,  that  in  that  case  he  must 
insist  on  his  right  of  foreclosure;   if  he 
chooses  to  have  the  estate  sold,  he  introduces 
a  new  mode  of  winding  up  the  estate,  to 
which  his  contract  does  not  entitle  him ;  and 
if  the  costs  are  the  costs  of  administering 
the  fund,  they  ought  to  be  paid  in  the  first 
instance.    The  benefit  the  mortgagor  is  sup- 
posed to  get  is  this  :  if  the  security  is  in- 
sufficient, he  gets  by  foreclosure  less  than 
the  amount  of  his  debt ;  if  there  is  a  sale, 
he  gets  what  he  can,  and  recovers  the  dif- 
ference from  the  general  estate.     Whether 
that  is  so  or  not,  &e  principle  is  clear  that 
the  costs  of  administering  the  fund  must  be 
first  deducted.     Even  in  that  case  the  deci- 
sions are  not  uniform.    In  Upperton  v.  Har^ 
rison,  the  Vice  Chancellor  of  England  held, 
that  the  first  mortgagee  took  the  clear  fund 
without  the  deduction  of  costs.     I  certainly 
do  not  think  that  that  case  ^Is  within  the 
reason  of  these  cases.      I  wiU   first  take 
Greenwood  v.   Taylor.     Sir  J.  Leach  says, 
if  a  creditor  comes  after  the  death  of  a 
mortgagor  to  have  his  debt  paid,  his  remedy 
is  to  sell  the  mortgage,  to  apply  the  pro- 
ceeds, and  to  come  for  the  difference.     In 
Mason  v.  Bogg,  Lord  Cottenham  disapproved 
of  that  decision.    In  Hunter  v.  Pugh,  which 
was  a  question  of  a  mortgage.  Lord  Cot- 
tenham said,  that  the  mortgagee  had  a  right 
to  have  his  security  made  available  in  every 
way.      The  only  ground  upon  which,  in 
those  other  cases,  Qie  costs  are  treated  as 
costs  of  administration  is,  that  the  mort- 
gagee is  asking  an  indulgence  of  the  Court. 
When  the  leg^  mortgagee  comes  against  the 
assets,  he  is  doing  the  same  thing  which  the 
law  authorizes  a  l^al  mortgagee  coming 
against  the  assets  to  do,  namely,  to  sell  the 
estate,  and  to  prove  for  the  difference.     It 
is  so  stated  in  Cruise's  Digest  and  other  text 
books,  that  the  mortgagee  having  his  bond 
and  covenant,  the  Court  wiU  seU  the  legal 
mortgage,  and  the  party  may  prove  for  the 
difference.     In  Brocklehurst  v.  Jessop  (12), 
that  was  manifestly  the  opinion  of  the  Vice 


(11)  7  Sim.  444. 


(12)  7  Sim.  4S8. 


Digitized  by 


Google 


260 


COURT  OF  CHANCERY: 


Chancellor  of  England,  that  in  the  admi- 
nistration of  assets  the  Court  will  sell  the 
mortgage,  and  allow  the  party  to  prove  for 
the  difference.    In  addition  to  that,  there  is 
the  authority  of  the  Master  of  the  Rolls,  in 
Allen  V.  Martin  ( 1 3),  who  said  that  the  mort- 
gagee consenting  to  a  sale,  could  not  have 
waived  his  right  to  have  the  whole  proceeds 
of  such  sale.     Without  saying  that  I  should 
be  at  liberty  to  depart  from  the  authority  of 
BrcLce  V.  the  Duchess  of  Marlborough^  it  is 
suiBcient  to  say,  that  in  this  case  I  am  not 
obliged  to  adopt  that  principle,  for  this  rea- 
son :  in  the  case  of  a  legal  mortgagee  the 
argument  goes  upon  this — that  his  strict 
right  is  foreclosure ;  but  if  he  chooses  to 
consent  to  have  the  estate  sold,  he  abandons 
his  original  right  by  taking  that  benefit. 
This  does  not  apply  to  an  equitable  lien  ; 
for  the  very  contract  is,  that  he  shall  have 
power  to  sell,  and  therefore,  by  selling,  he 
takes    what  his   contract  gives   him,   and 
nothing  else.     Upon  these  authorities,  I  am 
satisfied  that  the  rule  of  the  Court  obliges 
me  to  apply  the  whole  of  the  proceeds  in 
satisfaction  of  the  unpaid    vendor's  debt. 
The  remaining  question  is  as  to  the  retainer. 
There  is  no  doubt  that  the  executor  has  a 
right  to  retain  his  debt,  and  that  the  fact  of 
the  money  being  in  court  makes  no  differ- 
ence ;  but,  it  being  a  simple  contract  debt, 
the  Court  will  not  allow  the  executor  to 
retain  the  money  in  his  hands,  but  will  have 
it  brought  into  court,  and  will  ultimately 
hold  his  position  the  same  as  if  he  still  had 
it  in  liis  hands.     If  an  executor  says,  I  have 
paid  so  much  money  in  satisfaction  of  a 
debt,  he  is  either  not  charged  with  it,  or,  if 
charged,  is  allowed  it  in  his  discharge.     If 
he  could  say,  I  have  retained  my  own  debt, 
he  is  in  the  same  situation  ;  but  the  Court 
does  not  allow  him  so  to  deal  with  it.     If  he 
is  not  able  to  deal  with  it,  then  it  is  said  to 
be  a  portion  of  the  fund  which  the  Court  is 
to  administer,  and  it  must  bear  its  propor- 
tion of  the  costs.      Till  the  accoimts  are 
taken,  the  Court  cannot  admit  of  a  right  of 
retainer ;  but  when  the  Court  has  determined 
that  there  is  no  creditor  of  higher  degree, 
the  executor  must  be  remitted  to  his  original 
position.     Chissum  v.  Dewes  decided  this 
point.     I  have  no  hesitation  in  foU  owing 
that  decision,  and  I  think  that  is  the  sound 

(13)  Rolls,  February  12, 1841. 


reason  of  the  case.  That  leaves  the  case  to 
be  wound  up  in  a  simple  way.  The  115/. 
is  to  go  to  the  plaintiff;  the  executors  will 
retain  their  debts ;  then  the  surplus  will  go 
to  pay  the  costs.  The  question  then  is,  ia 
what  order  the  costs  are  to  be  paid.  Ben- 
net  V.  Goinff  lays  down  the  right  rule.  The 
executor  gets  his  costs  first,  because  the 
Court  will  not  take  the  fund  out  of  the 
hands  of  an  executor  till  he  is  paid  his 
costs.  The  question  then  is,  who  is  the  next 
person  in  highest  degree  ?  The  plaintiff,  as 
owner  of  the  estate.  The  decree  will  be, 
that  the  plaintiff  is  entitled  to  the  dear 
produce  of  the  sale  ;  the  plaintiff  to  pay  the 
purchaser's  costs  and  add  them  to  his  own ; 
that  the  executors  are  entitled  to  retain 
their  debts,  and  to  be  paid  their  costs  as 
between  solicitor  and  client,  in  priority,  out 
of  the  other  fund ;  the  plaintiff  to  be  paid 
his  costs  as  mortgagee  out  of  the  residue  of 
the  fund ;  the  remainder  of  the  fund,  if  any, 
to  be  apportioned  between  the  other  defen- 
dants for  their  costs.  The  disclaiming  par- 
ties not  entitled  to  any  costs  as  such. 


} 


MOSS  V,  BALDOCK. 


L.C. 
April  19. 

Practice. — Second  Rehearing. 

A  second  petition  of  rehearing^  before  the 
Lord  Chancellor,  presented  without  the  spe^ 
eial  leave  of  the  Court,  ordered,  on  the  appli^ 
cation  of  the  opposite  party  on  motion,  to  be 
taken  off  the  file  with  costs,  together  with  the 
common  order,  directing  the  same  to  be  set 
down  to  be  heard. 

This  was  a  motion,  by  the  defendants,  to 
take  the  petition  of  rehearing,  presented  by 
the  plaintiffs,  off  the  file,  and  also  to  dis- 
charge the  common  order  made  for  a  re- 
hearing on  their  application.  The  cause 
had  been  heard  as  an  original  cause  before 
Lord  Chancellor  Cottenham,  who  reserved 
the  question,  whether  the  defendants  were 
to  be  charged  with  interest;  it  was  after- 
wards heard  before  the  Vice  Chancellor,  who 
held,  that  there  was  no  ground  for  charging 
the  defendants  with  interest ;  from  the  Vice 
Chancellor's  decree,  the  plaintiffs  appealed 
to  the  Lord  Chancellor,  who  decided  that 
they  were  entitled  to  certain  interest  against 
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the  defendants,  but  not  to  the  whole  extent 
sought  by  them.  The  minutes  of  the  decree, 
made  at  the  rehearing  by  Lord  Cottenham, 
were  produced  in  court,  with  corrections  in 
his  Lordship's  handwriting. 

Mr.  G.  Turner  and  Mr.  PrescoU  White, 
in  support*  of  the  motion. — ^The  plaintiffs 
ought  to  have  applied  to  the  Court,  on  notice 
to  the  opposite  party,  for  leave  to  rehear, 
and  not  to  have  taken  the  order  to  rehear 
as  of  course. 

Fox  v.  Maekreth,  2  Cox,  158. 

The  East  India  Company  v.  Boddam, 

13  Ves.  421. 
Deerhurst  v.  the  Duke  of  St.  Albans,  2 

Russ.  &  Myl.  702. 
Waldo  V.  Caley,  16  Yes.  206. 
Mousley  v.  Carr,  3  Myl.  &  K.  205 ; 
8.  c.  10  Law  J.  Rep.  (n.s.)  Ch.  260. 
The  AUomey  General  v.  Ward,  1  Myl. 
&  Cr.  449 ;  s.  c.  6  Law  J.  Rep.  (n.s.) 
Chanc.  95. 
Bfffield  V.  Provis,  8  Myl.  &  Cr.  487. 
In  Booih  v.  Creswicke  (1)  it  was  held,  that 
the  objection  to  the  petition  for  a  second 
rehearing,  ought  to  have  been  taken  before 
the  petition  came  on  to  be  heard,  and  unless 
it  can  be  made  to  appear,  that  the  present 
case  is  distinguishable  from  ordinary  cases, 
the  defendants  are  right  in  the  course  they 
have  taken.   Besides,  the  decree,  for  the  re- 
hearing of  which  the  present  petition  has 
been  presented,  was  settled  in  minutes,  by 
Lord  Chancellor  Cottenham  himself.     The 
case  of  Wood  v.  Griffith  (2)  is  an  authority 
for  taking  the  present  petition  off  the  file, 
on  the  ground  of  its  containing  a  variety  of 
matters  set  out  at  great  length,  which  were  not 
before  the  Court  on  the  former  hearing ;  but 
Harris  v.  Start{S),  and  Grove  v.  Sansom  (4), 
are  authorities  shewing  that  where  there  is 
a  dear  ixx^ularity  in  form,  the  party  guilty 
of  the  iiiegularity  will  not  be  permitted  to 
enter  upon  the  merits  of  his  case.     Where- 
ever  any  collateral  or  extraneous  circum- 
stances exist,  they  must  be  brought  before 
the  Court  by  affidavit,  upon  motion  or  peti- 
tion ;  but  an  affidavit  cannot  be  used  at  the 
time  of  the  rehearing. 

(1)  Cr.  &  Ph.  861;  s.o.  9  Uw  J.  Rep.  (n.8.) 
CUnc.  lis. 

(2)  19  Ves.  550. 

(8)  4  Myl.  &  Cr.  261. 
(4)  1  Bea.  297. 


Mr.  Wakefield,  contra. — The  case  of 
Booth  V.  Creswicke  has  no  application  to  the 
present  case;  and  in  Wood  v.  Griffith  it  was 
attempted  to  introduce  a  case  inconsistent 
with  that  appearing  on  the  record,  and  an 
incidental  dictum  by  a  single  Judge,  as  in 
Bf/ifield  V.  Provis,  is  not  binding  on  the 
suitors  in  like  manner  as  the  settled  and 
constituted  practice  of  the  Court  is ;  there 
must  be  a  rule  actually  promulgated  before 
the  practice  of  the  Court  can  be  considered 
as  altered ;  and  nothing  more  having  occurred 
as  to  the  present  point,  than  the  expression 
of  an  intention  to  promulgate  a  new  rule, 
the  old  practice  remains.  The  plaintiffs  are 
entitled  to  have  the  opinion  of  two  Judges 
on  the  question  raised  by  them,  and  that  in 
the  present  case  they  have  not  had.  Then 
consider  the  expense  of  such  a  course  of 
practice  as  that  now  insisted  on  by  the 
defendants,  according  to  which,  an  applicant 
would  not  have  leave  g^ven  him  to  rehear  a 
case,  unless  he  could  prove  to  the  satisfiw- 
tion  of  the  Lord  Chancellor  that  there  ex- 
isted good  ground  for  the  application ;  and 
if  the  party  succeeded  in  his  application,  he 
must  still  incur  the  additional  expense  of  a 
formal  petition  of  rehearing. 

Marsh  v.  Hunter,  3  Mad.  437. 

Fox  V.  Mackreth,  1  Haig.  Jur.  Arg.  453. 

The  Lord  Chancellor,  without  hearing 
the  reply,  stated,  that  he  considered  the  rule 
settled  by  the  cases  of  Deerhurst  v.  the  Duke 
of  St.  Albans  and  Bf/field  v.  Provis,  in  the 
latter  of  which  cases.  Lord  Chancellor  Cot- 
tenham observed,  that  for  the  future  the 
rule  must  be  understood  to  be  peremptory, 
and  that  special  leave  was  necessary  where 
a  second  rehearing  was  required;  that,  in 
the  opinion  he  had  formed,  he  was  confirmed 
by  the  observations  of  the  Master  of  the 
Rolls,  in  the  case  of  Deerhurst  v.  the  Duke 
of  St.  Albans,  in  which  he  fully  concurred  ; 
tbat  it  was  incorrect  to  say,  that  Lord  Chan- 
cellor Cottenham  had  not  delivered  judg- 
ment on  the  rehearing  before  him,  in  the 
present  case,  inasmuch  as  the  minutes  of  the 
judgment  produced  in  court,  contained  cor- 
rections in  his  Lordship's  own  handwriting ; 
that  nothing  could  have  been  more  solemnly 
decided  than  the  present  case,  when  heard 
by  that  learned  Judge ;  that  the  minutes 
produced  contained  emphatically  the  judg- 
ment of  the  Lord  Chancellor,  and  therefore 
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the  petition^  on  account  of  the  irregularity, 
must  be  taken  off  the  file,  and  the  costs 
must  follow  the  result  of  the  application. 


V.C.      \ 
5.7./ 


DAVENPORT  V.  COLTMAN. 


May  6, 

Devise — "Possessed  of.*^ 

A  testator,  after  bequeathing  certain  sums 
of  money  to  his  daughters  M.  and  C,  and 
legacies  to  other  persons,  with  the  possession 
of  a  certain  house  to  his  wife  for  life,  de^ 
clared  thus :  "  that  my  said  daughters  M.  and 
C.  shall  divide  between  them,  as  residuary 
legatees,  whatever  I  may  die  possessed  of, 
except  what  is  already  mentioned  in  favour 
of  others ;" — Held,  that  the  words  "  whatever 
I  may  die  possessed  of,"  included  the  real 
estate,  and  that  M,  and  C,  were  therefore 
entitled  to  the  fee  simple  in  expectancy  of  the 
house  bequeathed  to  the  testator*  s  wife  for  life* 

An  issue  was  directed  by  the  Vice  Chan- 
cellor, to  the  Court  of  Exchequer,  and  after 
hearing  counsel,  Rolfe,'B.  delivered  the  fol- 
lowing, as  the  judgment  of  the  Court,  which, 
as  it  contains  the  whole  of  the  facts,  is  in- 
serted at  length : — 

RoLFE,  B. — This  case  was  sent  by  his 
Honour  the  Vice  Chancellor  of  England,  for 
the  opinion  of  this  Court,  upon  the  construc- 
tion of  the  will  of  George  Coltman,  a  will 
which  was  duly  executed  and  attested  for 
passing  real  estate,  and  bearing  date  the  26th 
of  March  1828,  and,  so  £uras  is  material,  is 
in  the  following  words  : — There  is  a  gift  of 
a  number  of  small  l<^acies  and  then,  **  To 
my  daughter  Mary  Newbold,  I  bequeath 
the  sum  of  250Z.  per  annum,  and  in  case  of 
her  death,  and  without  issue,  the  same  sum 
to  her  husband,  for  his  natural  life,  and  after- 
wards to  be  equally  divided  between  my 
son  George  Coltman  and  daughter  Charlotte 
Coltman.  To  my  daughter  Charlotte  Colt- 
man, I  bequeath  the  sum  of  250^.  per  an- 
num, and  in  case  she  should  continue  un- 
married, or  die  without  issue,  the  same  shall 
be  taken  possession  of  by  her  brother  George 
Coltman.  To  my  son  George  Coltman,  I 
bequeath  the  sum  of  3,000^.,  which  he  is 
not  to  receive  till  after  the  death  of  his 
mother,  and  likewise,  at  her  decease,  all  the 


plate  which  I  may  die  possessed  of;  but,  at 
my  decease,  he  is  to  have  immediately  the 
whole  of  my  library  at  his  own  disposal. 
That  my  wife,  Mary  Coltman,  may  be  lefb 
in  as  comfortable  a  situation  as  possible,  I 
bequeath  to  her,  for  her  natural  life,  the 
possession  of  my  house  in  Stanley  Place, 
Chester,  together  with  the  plate,  china,  linen, 
and  household  furniture,  and  all  the  joint 
property  in  houses  in  Liverpool,  likewise 
of  interest  of  money  as  often  as  due,  arising 
from  the  SI,  and  41,  per  cents.,  and  to  have 
and  to  hold  the  same  during  her  natural  life, 
save  and  except  the  clauses  in  &vour  of  my 
daughters,  as  already  mentioned.  At  her  de- 
cease, it  is  my  will  and  pleasure,  that  Mary 
Newbold  and  Charlotte  Coltman  shall  di- 
vide equally  between  them,  as  residuary 
legatees,  whatever  I  may  die  possessed  of, 
except  what  is  already  mentioned  in  &vour 
of  odiers."  Then  there  are  some  small  lega- 
cies, and  then  he  proceeds,  "  I  appoint  my 
wife  executrix,  John  Eden,  Esq.  and  my 
son  Thomas  Coltman,  executors.  As  for 
the  houses  in  Liverpool,  they  may  dispose 
of  any  one  or  the  whole  of  them,  whenever 
the  same  may  be  thought  advisable,  for  the 
benefit  of  the  parties  concerned ;  but  the 
house  in  Chester  must  not  be  sold  as  long 
as  my  wife  lives."  The  testator,  at  the  date 
of  his  will,  and  untQ  his  decease,  widch  hap- 
pened a  few  months  afterwards,  continued 
seised  in  fee  simple  of  the  house  in  Stanley 
Place,  Chester,  the  house  mentioned  in  the 
will,  and  of  two  real  estates,  situate  one 
in  the  county  of  Lincoln,  and  the  other  in 
the  coimty  of  Herts.  The  questions  upon 
which  our  opinions  are  desired,  are,  first, 
whether  the  widow  takes  any  and  what  in- 
terest in  the  Lincolnshire  and  Herts  estates; 
secondly ,  whether  the  daughters  took  any,  and 
if  any  what,  interest  in  those  estates  and  the 
Stanley  Place  house,  or  either  of  them.  The 
case  turns  upon  the  construction  to  be  given 
to  the  words  of  the  will  following  the  gift 
to  his  wife,  viz.  "  At  her  decease,  it  is  my  will 
and  pleasure,  that  Mary  Newbold  and  Char- 
lotte Coltman  shall  divide  equally  between 
them,  as  residuary  legatees,  whatever  I  may  • 
die  possessed  of,  except  what  is  already 
mentioned  in  favour  of  others.  On  the  part 
of  the  daughter,  it  is  contended,  that  under 
this  clause  they  took  the  fee  simple  of  all 
the  real  estate,  subject  only  tp  the  widow's 
'*  Ufe  interest"  in  the  Stanley  Place  house. 
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The  heir-at-law,  on  the  other  hand,  con- 
tends, the  clause  in  question  does  not  extend 
to  the  real  estate  at  all,  but  is  confined  to 
the  leasehold  houses  in  Liverpool,  and  other 
personal  estates.  Although,  in  cases  like  the 
present,  it  is  always  di]£cult  to  arrive  at 
conclusions  satisfiactory,  yet,  on  a  fuil  con- 
sideration of  this  will,  we  think  it  clear  be- 
yond any  &ix  judicial  doubt,  that  under  the 
words,  "  whatever  I  may  die  possessed  of," 
the  testator  intended  to  include  his  real 
estate,  as  well  those  in  the  counties  of  Hert* 
ford  and  Lincoln,  as  the  house  in  Chester. 
The  testator  was  evidently  making  his  own 
will,  without  legal  assistance  to  guide  him 
in  the  use  of  his  expressions ;  and  although 
the  words  are  not  those  which  a  conveyancer 
would  use  to  convey  a  real  estate,  of  which 
a  party  might  die  seised,  yet  they  cannot  be 
said  to  be  insufficient  to  embrace  property 
of  that  description,  if  they  were  meant  to  do 
so.  In  Huxstep  v.  Brooman  (1),  a  gift  of  all 
I  am  worth,"  was  held  by  Lord  Thurlow  to 
include  real  estate,  and  the  authority  of  that 
case  has  never  been  questioned.  On  the 
contrary,  in  Doe  v.  Rout  (2),  the  Chief  Jus- 
tice, Lord  Mansfield,  expressly  said.  Lord 
Thurlow  decided  rightly;  and  in  Doe  v. 
Morgan  {3\  Bayley,  J.  assumes,  it  is  quite 
dear,  that  the  words,  ''all  I  have,"  and  ''all 
I  am  worth, "  must  include  real  estate.  Now 
surely  it  would  be  difficult  for  a  person 
not  perfectly  conversant  with  legal  language 
to  understand  the  reason  why  the  wor&, 
"  whatever  I  may  die  possessed  of,"  should 
not  be  at  least  as  comprehensive  as  the  words 
"aU  I  am  worth,"  or  "all  I  have."  It 
rarely  happens,  in  fact,  that  a  party  making  a 
will,  does  not  intend  to  include  everything 
over  which  he  has  a  disposing  power ;  and  it 
was  in  a  great  measxire  from  this  circum- 
stance, that  the  Courts  have  been  led  to 
give  a  comprehensive  meaning  to  general 
expressions,  used  by  a  testator  in  disposing 
of  his  real  estate,  diough  whether  it  might 
at  first  have  been  wiser  to  reqidre,  before 
the  heir  should  be  disinherited,  expressions 
of  less  equivocal,  or  more  technical  nature, 
it  is  no  part  of  our  business  to  discuss.  The 
principle  of  a  more  liberal  construction  hav- 
ing been  adopted,  we  think  it  would  be  un- 
safe to  admit  of  very  refined  distinctions 

(1)  1  Bro.  C.C.  487. 

(2)  7  Taunt  82. 

(S)  6  B.  &  C.  518;  s.  o.  5  Law  J.  Rep.  K.B.  268. 


between  such  expressions,  as  "  all  I  am 
worth,"  and  "all  I  have,"  and  "  aU  I  am 
possessed  of,"  which,  according  to  common 
usage  of  mankind  certainly,  we  think,  have 
been  considered  as  having  precisely  the  same 
meaning.  It  is  not,  however,  absolutely 
necessary  for  us  to  say  what  would  have 
been  the  effect  of  the  words  in  question,  if 
they  had  stood  alone,  but  we  think  there 
are  other  parts  of  this  will  strongly  indicative 
of  an  intention  to  include  real  estate  in  the 
residuary  gift.  In  the  first  place,  the  testa- 
tor had  clearly  real  estate  in  his  mind,  since 
he  expressly  gave  a  life  estate  to  his  wife  in 
the  Stanley  Place  house ;  this  always  has 
been  considered  a  circumstance  favouring 
the  presumption  that  general  words  were 
intended  to  include  real  as  well  as  personal 
property,  but  that  presumption  is,  in  this 
case,  very  much  strengthened  by  the  con- 
cluding paragraph  of  die  wiU,  in  which  the 
testator  directs  the  Stanley  Place  house 
shall  not  be  sold  until  after  his  wife's  death. 
That  paragraph  can  hardly  be  read  as. a 
power  to  sell,  but  rather  as  a  restriction  im- 
posed on  the  power  of  sale,  which  the  testa- 
tor assumes  to  have  been  already  given, 
express  or  implied,  by  the  previous  provi- 
sions of  the  will,  lliere  is  no  charge  of 
debts,  no  purpose  whatever  by  which  a  sale 
can  possibly  be  necessary  or  expedient,  ex- 
cept that  of  more  conveniently  dividing  the 
house,  as  part  of  what  he  was  possessed  of, 
between  his  daughters ;  and  we  think  it  im- 
possible not  to  see  that  the  testator  consi- 
dered that  the  proceeds  to  arise  j&om  the 
sale  of  the  Stanley  Place  house,  if  sold, 
were  to  go  in  the  same  manner  as  the  pro- 
ceeds of  the  sale  of  the  leasehold  house ;  and 
this  could  only  be  because  the  former,  as 
well  as  the  latter,  were  supposed  by  him  to 
be  included  unrfer  the  words  "  whatever  I 
may  die  possessed  of."  The  Stanley  Place 
house  was,  if  it  should  be  deemed  expedient, 
to  be  sold  by  the  executors,  but  not  till  after 
the  wife's  death,  and  then  whenever  it  might 
be  thought  advisable  for  the  benefit  of  the 
parties  concerned.  It  is  certainly  impossible 
that  the  testator  could  have  authorized  his 
executors  to  make  sale  of  the  house,  after  it 
should  become  the  absolute  property  of  the 
heir,  or  that  he  would  have  described  the 
heir  as  the  party  concerned.  These  consi- 
derations appear  to  us  to  lead  irresistibly  to 
the  inference,  that  the  testator  considered 
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the  Stanley  Place  h<niBe  as  part  of  what  he 
had  given  under  the  description  of  "  all  I 
die  possessed  of;*'  and  that  being  so,  we 
think  the  other  real  estates  are  necessarily 
treated  in  the  same  way.  If  the  words  in 
question,  "  all  I  die  possessed  of^*'  extend 
to  the  real  estate  at  all,  there  is  nothing  to 
point  their  meaning  to  one  part  of  the  real 
estate,  to  exclude  tibe  rest.  The  argument 
we  hare  relied  upon,  as  to  the  sale,  is  found- 
ed, not  in  legard  to  the  Lincoln  and  Hertford 
property ;  but  what  we  deduce  from  the  argu- 
ment is,  that  the  testator  considered  himself 
to  have  used  the  words,  "  all  I  may  die  pos- 
sessed of,"  in  a  sense  which  must  include 
the  Stanley  Place  house,  which  could  only 
include  it  by  also  including  the  whole  of  the 
real  estate.  We  Norther  think,  that  the 
daughters'  estate  cannot  be  less  than  an  estate 
in  fee  simple.  The  testator  looked  to  a  sale, 
and  the  division  of  the  proceeds,  as  the  most 
convenient  method  of  dividing,  and  that  is 
inconsistent  with  the  notion  of  the  daughters 
taking  only  a  partial  interest,  for  their  lives, 
or  any  other  terms.  On  the  part  of  the  heir- 
at-law,  it  was  pressed  upon  us  in  the  argu- 
ment, on  the  authority  of  several  decided 
cases,  that  we  ought  to  restrict  the  meaning 
of  the  word  **  possessed"  to  subjects  of  the 
same  nature  as  those  previously  disposed  of, 
more  especially  looking  at  the  direction  that 
the  subject-matter  of  gift  should  be  divided 
between  his  daughters,  as  the  residuary 
legatees, — ^an  expression,  it  was  contended, 
strongly  indicative  of  an  intention  to  dispose 
of  the  personal  estate  only ;  but,  in  answer 
to  this  argument,  it  was  contended,  the  previ- 
ous gift  had  not  been  confined  exclusively  to 
personal  estate;  and  after  all,  the  rule  of 
construction  in  the  cases  referred  to,  confin- 
ing general  words  to  personal  estate,  is  a 
rule  which  must  always  give  way,  when 
there  exist,  and  we  think  there  do  in  this 
case,  other  circumstances  plainly  and  strongly 
shewing  that  the  words  were  meant  to  have 
their  fidlest  effect  and  meaning.  The  words 
"  residuary  legatees"  are  certainly  not  tech- 
nical, when  applied  to  devisees  of  real  estate, 
but  the  testator  was  evidently  unacquainted 
with  the  ordinary  language  of  conveyancing ; 
and  he  might  have  thought,  that  as  a  sale 
would  probably  take  place,  and  so  his  daugh- 
ters would  take  the  money  value  of  the  pro- 
perty, and  not  the  property  itself,  ther^ore 
the  words  ''residuary  legatees"  would  be 


most  appropriate ;  at  all  events,  the  use  of 
the  words  does  not  appear  to  us  to  raise  a 
doubt  sufficiently  strong  to  outweigh  the 
other  circumstances.  It  seems  to  us,  how- 
ever, to  be  clear  that  the  daughters  took 
nothing  in  the  Lincolnshire  or  Hertfordshire 
estates,  until  after  the  wife's  death ;  and  we 
shall  certify  also  that  they  took  the  Stanley 
Place  house,  in  fee  simple  in  remainder  in 
expectancy  on  the  deadi  of  the  wile,  and 
took  the  other  estate  in  fee  simple.  With 
regard  to  the  claim  of  the  wife,  we  think  it 
unfounded.  The  circumstance  that  the  de- 
vise is  not  to  take  effect  until  after  the  death 
of  the  third  person,  is  not  sufficient  to  give 
to  such  third  person  an  estate  by  implication, 
unless  there  be  something,  as  where  the  de- 
visee is  himself  the  heir,  to  shew  it  was  not 
intended  to  go  to  the  heir  in  the  meantime ; 
nothing  of  the  sort  occurs  here.  The  tes- 
tator might  permit  the  Hertfordshire  and 
Lincolnshire  estates  to  go  to  the  heir  during 
the  widow's  life ;  there  is  nothing  to  shew 
the  contrary ;  and  it  is  pretty  pliun  from  the 
express  gift  of  the  Stanley  Place  house  to 
the  wife,  that  no  other  part  of  the  real  estate 
was  intended  for  her.  Upon  these  grounds, 
we  shall  certify  our  opinion,  that  she  took 
no  interest  whatever  in  the  Lincolnshire  and 
Hertfordshire  property. 

The  case  now  came  on  upon  further  direc- 
tions, upon  the  certificate  of  the  Court  of 
Exchequer. 

Mr.  Beihell  and  Mr,  WUlcoch,  for  Mrs. 
Davenport,  a  daughter  of  the  testator,  argued 
in  support  of  the  opinion  expressed  by  the 
Court  of  Exchequer,  and  cited, — 

Monk  V.  Mawdsley^  1  Sim.  286;  s.  c. 

5  Law  J.  Rep.  Chanc.  149. 
Huxtep  V.  Broomatif  1  Bro.  C.C.  437. 
Hopewell  v.  Achland^  Com.  Dig.  168  ; 

s.  c.  1  Salk.  239. 
Barnes  v.  Patch,  8  Ves.  604. 
Pitman  v.  Stevent,  15  East,  505. 
Ht/ley  V.  Hi^ley,  3  Mod.  228. 
Doe  V.  Tofield,  11  East,  246. 
Murray  v.  FFmc,  2  Vem.  564. 
Wilce  V.  Wilce,  7  Bing.  664;  s.  c.  9 

Law  J.  Rep.  C.P.  197. 
Noel  V.  Hoy,  5  Madd.  38. 

Mr.  Koe,  for  W.  H.  Newbold,  the  heir- 
at-law  of  the  testator's  daughter,  cited,  in 
support  of  the  certificate,— 
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DoeY.  Lainehhury,  11  East,  290. 

Doe  V.  LanglandB,  14  ibid.  370. 
Mr.  Richards f  for  the  heir-at-law  of  the 
testator,  opposed  the  decision  of  the  Court 
of  Exchequer. 

Tmewell  v.  Perkins,  2  Atk.  102. 

Doe  V.  RoiU,  1  Taunt.  79. 

Henderson  v.  Farbridge,  1  Russ.  479 ; 
s.  c.  4  Law  J.  Rep.  Chanc.  209. 

Thomas  v.  Phelps,  4  Russ.  348 ;  s.  c.  6 
Law  J.  Rep.  Chanc.  110. 
Mr,  Lee,  (with  Mr.  Richards). — ^In  any 
case  of  doubt,  the  heir  must  not  be  disin- 
herited. In  all  the  cases  cited,  there  was 
some  expression  made  use  of  by  the  testator, 
shewing  that  he  intended  his  real  estate  to 
pass.  Here,  there  is  nothing  to  induce  that 
conclusion.  To  disinherit  the  heir  there  should 
be  words  of  great  force,  instead  of  which, 
we  find  the  expression,  **  whatever  I  may 
die  possessed  of,"  which  is  always  used  to 
denote,  that  chattel  interest  alone  is  intended 
to  be  passed ;  the  words  **  possessed  of  are 
never  used  to  pass  freehold  estate,  and  have 
never  been  held  to  do  so  in  any  case. 

Roe  V.  Yeud,  2  New  Rep.  214. 
Wilkinson  v.  Merryland,  Cro.  Car.  447. 

Shaw  V.  BM,  12  Mod.  593. 

Behh  V.  Penoyre,  11  East,  160. 

Mr.  Kenyan  Parker,  Mr.  T.  Parker,  and 
Mr.  Mylne,  for  other  parties. 

The  Vice  Chancellor.^-I  am  clearly  of 
opinion,  the  judgment  of  the  Court  of  Ex- 
chequer is  right.  I  am  glad  that  this  case 
has  been  so  fully  discussed,  as  I  believe 
most  of  the  principles  of  law,  and  most  of 
the  cases  that  could  be  cited  on  the  subject, 
have  been  quoted ;  but  the  great  use  of  quot- 
ing cases,  when  the  question  is  what  is  the 
meaning  of  a  particular  will  is,  that  you 
may  by  the  cases  establish  some  rule  of  law, 
which,  perhaps,  may  be  doubtful,  or  you 
may  shew  that  certain  words  have  received 
a  given  meaning.  Besides  that,  it  does  not 
appear  to  me,  Uiat,  generally  speaking,  the 
citing  of  a  number  of  cases  of  construction 
upon  a  vast  variety  of  wills  made  by  different 
persons,  tends  to  illustrate  the  particular 
question  which  is  before  the  Court,  namely, 
what  was  the  meaning  of  a  given  testator, 
whose  will  is  under  consideration.  Now 
I  am  quite  willing  to  admit  the  rule  of 
law  is,  that  the  heir  takes  whatever  is  not 
given  away ;  about  that  there  is  no  doubt ; 
New  Series,  XI.— Cuakc. 


and  I  am  quite  willing  also  to  admit,  that 
such  a  word  as  the  word  ''  effects,"  simply 
by  itself,  would  be  primd  facie  taken  only 
to  be  applicable  to  personal  property,  but  J 
will  put  this  case  with  respect  to  the  word 
'*  effects."  Suppose  a  man  were  seised  in 
fee  of  divers  tenements.  A,  B,  and  C,  and 
he  made  his  will,  and  said,  **  I  give  all  my 
effects  to  my  wife,  except  my  tenement  A," 
there  is  no  doubt,  I  should  conceive,  that 
though  there  might  be  first  of  all  a  clear 
disposition  to  say,  that  **  effects**  would  only 
pass  that  which  was  of  a  personal  nature, 
yet  the  exception  would  shew  what  it  was 
the  testator  intended  by  the  use  of  the  word 
''effects.*'  I  should  state  how  it  appears  to 
me  this  will  ought  to  be  construed.  It  ap- 
pears upon  the  face  of  it,  to  be  a  will  made 
by  a  medical  gentleman ;  and  a  total  absence 
of  the  knowledge  of  law,  I  think,  appears 
upon  the  will  from  the  beginning  to  the  end 
of  it;  but  it  is  not  to  be  held,  that  merely 
because  a  man  does  not  use  legal  phrases, 
that  therefore  he  is  to  be  taken,  at  all  events, 
to  die  intestate :  that  cannot  be  the  law. 

Now,  we  will  examine  what  the  testator 
in  question  himself  said ;  first  of  all,  he  states 
himself  to  be  a  doctor  of  physic,  and  then 
he  says,  '*  I  revoke  all  my  former  wills.  To 
my  son  Thomas  Coltman,  I  bequeath  my 
gold  watch,  chain,  and  seals,  my  carriages, 
harness,  and  horses,  and  cows,  market-cart, 
and  harness  to  the  same,  also  whatever  is 
considered  as  belonging  to  me  at  my  new 
residence  in  Hagnaby  Priory." 

Now,  that  expression  struck  me  as  the 
expression  of  a  man  who,  by  the  very  use  of 
it,  shews  that  he  was  not  likely  to  understand 
legal  phrases,  or  very  conversant  with  pre- 
cision of  language,  because  it  is  observable 
he  does  not  give  what  belongs  to  him,  but 
whatever  is  considered  as  belonging  to  him. 
Then  he  goes  on  to  say,  "  To  my  daughter 
Mary  Newbold,  I  bequeath  the  sum  of  250/. 
per  annum,  and  in  case  of  her  death,  and 
without  issue,  the  same  sum  to  her  husband 
for  his  natural  Hfe,  and  afterwards  to  be 
equally  divided  between  my  son  George 
Coltman  and  daughter  Charlotte  Coltman.** 

An  observation  arises  there  upon  the  use 
of  the  phrase,  **  and  without  issue.**  I  am 
not  called  upon  at  present  to  decide  what 
that  means,  for  it  is  quite  plain  a  question 
will  arise  upon  those  words.  He  then 
says,  "To  my  daughter  Charlotte  Colt- 
2M 
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man,  I  bequeath  the  sum  of  2501.  per 
annum,  and  in  case  she  should  con- 
tinue unmarried,  or  die  without  issue," 
— then  he  has  carried  on  the  phrase,  "  the 
same  shall  be  taken  possession  of  by  her 
brother  George  Coltman.  To  my  son  George 
Coltman  I  bequeath  the  sum  of  3,000T., 
which  he  is  not  to  receive  till  after  the  death 
of  his  mother,  and  likewise,  at  her  decease, 
all  the  plate  that  I  may  die  possessed  of, 
but,  at  my  decease,  he  is  to  have  immediately 
the  whole  of  my  library  at  his  own  disposal. 
That  my  wife,  Mary  Coltman,  may  be  left 
in  as  comfortable  a  situation  as  possible,  I 
bequeath  to  her,  for  her  natural  life,  the  pos- 
session of  my  house  in  Stanley  Place,  Ches- 
ter, together  with  the  use  oft  he  plate,chinay 
&c."  and  so  on. 

Now,  I  lay  no  stress  upon  the  words, 
"That  my  wife,  Mary  Coltman,  may  be 
left  in  as  comfortable  a  situation  as  pos- 
sible," because  he  does  not,  by  his  will, 
profess  to  give  her  everything ;  and  there- 
fore it  is  merely  an  expression  generally 
of  an  intention  to  make  his  wife  comfort- 
able, but,  of  course,  taking  care  to  limit 
the  degree  of  comfort  that  shall  arise  in 
the  enjoyment  of  his  property.  "  I  be- 
queath to  her,  for  her  natural  life,  the  pos- 
session of  my  house  in  Stanley  Place,  Ches- 
ter, together  with  the  use  of  the  plate,  china, 
table  and  household  ftuniture,  and  all  the 
joint  property  in  houses  in  Liverpool,  and 
likewise  of  interest  of  money  as  often  as  due, 
arising  from  the  3^.  and  41.  per  cents.,  and 
to  have  and  to  hold  the  same  during  her 
natural  life,  save  and  except  the  clauses  in 
favour  of  my  daughters,  as  already  men- 
tioned," which  appears  to  me  to  shew  that 
the  testator  thought,  that  if  he  had  not  made 
the  exception,  that  he  woidd  thereby  have 
given  to  his  wife,  for  her  life,  all  the  interest 
arising  from  the  3/.  and  41.  per  cents.,  and, 
therefore,  during  her  life,  must  have  pre- 
vented the  daughters  from  having  respec- 
tively the  two  annuities  of  250/.,  which,  in 
a  preceding  part  of  the  will,  are  given  to  them . 
Now,  it  is  observable,  that  in  this  part  of 
the  will  r  have  already  read,  he  has  given 
not  merely  interests  in  chattels,  but  a  free- 
hold interest  in  a  freehold  of  inheritance ; 
and  then  he  proceeds,  "  At  her  decease,  it  is 
my  will  and  pleasure,  that  Mary  Newbold 
and  Charlotte  Coltman  shall  divide  equally 
between  themselves,  as  residuary  legatees. 


whatever  I  may  die  possessed  of,  save  and 
except  what  is  already  mentioned  in  favour 
of  others."  And  upon  that  the  substantial 
question  on  this  part  of  the  case  arises. 

Now,  first  of  all,  it  was  said,  that  the 
words  '^  possessed  of"  do  not  imply,  and 
cannot  be  said  to  comprehend  real  property. 
I  think  Mr.  Lee's  expression  was,  **  of  their 
own  force  the  words  would  not  apply  to  real 
property."  Now,  is  that  so?  In  the  first 
place,  there  are  two  sorts  of  language  in  the 
law, — there  is  the  language  of  pleading,  and 
there  is  the  language  of  conversation  or  of 
writing  on  the  subject  of  law,  which  are 
materially  different;  but  I  do  apprehend 
that  the  expression,  '^possessed  of  a  fee 
simple,"  is  a  perfectly  good  expression,  used 
by  the  highest  authority ;  because  if  you 
will  look  into  the  8th  section  of  Littleton, 
you  will  find  this  expression.  He  puts  the 
case  on  the  position  of  law,  that  "possessio 
fratris  defeodo  simplici  facit  sororem  esse 
hceredem."  That  is  the  way  it  is  some- 
times expressed.  He  has  expressed  it  dis- 
tinctly. He  says, — "  Where  a  man  is  seised 
of  lands  in  fee  simple,  and  hath  issue  a  son 
and  daughter,  by  one  venter,  and  a  son  by 
another  venter,  and  die,  and  the  eldest  son 
enter,  and  die  without  issue,  the  daughter 
shall  have  the  lands,  and  not  the  younger 
son;  yet  the  younger  son  is  heir  to  the 
father,  but  not  to  his  brother.  But  if  the 
elder  son  does  not  enter  into  the  land  after 
the  death  of  his  father,  but  die  before  any 
entry  made  by  him,  then  the  younger  bro- 
ther may  enter  and  shall  have  the  land  as 
heir  to  his  father ;  but  where  the  elder  son, 
in  the  case  aforesaid,  enters  after  the  death 
of  his  father,  and  hath  possession,  there  the 
sister  shall  have  the  land,  because  possessio 
fratis  de  feodo  simplici  facit  sororem  esse 
hceredem.**  Now  it  is  quite  plain,  therefore, 
that  not  using  the  language  of  pleading,  but 
using  the  language  of  the  most  correct  kind 
that  ever  was  used,  from  the  language  of 
Littleton,  "  possession"  is  the  proper  word 
to  describe  the  seisin  of  the  fee  simple. 
Now  it  is  a  very  remarkable  thing,  ihat 
Coke,  in  his  commentary  upon  the  passage, 
states  this  proposition — "  Possessio  fratis  de 
feodo  simplici  facit  sororem  esse  hceredem. 
Hereupon,  four  things  are  to  be  observed, 
every  word  almost  being  operative  and  ma- 
terial : — First,  that  the  brother  must  be  in 
actual  possession,"  and  then  he  states  his 
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reason ;  but  that  does  not  make  his  autho- 
rity in  law  less  because  he  was  a  bad  etymo- 
logist; he  gives  this  absurd  reason,  for  ^' pos- 
sessio  est  quasi  pedis  positio" — ^that  is  the 
way  he  chooses  to  interpret  it;  but  still 
there  is  his  express  authority  to  shew,  that 
by  possession  he  speaks  of  the  actual  pos- 
session, and  the  actual  possession  of  the  fee 
simple  ;  and  it  is  a  remarkable  thing,  that, 
in  a  passage  a  little  before  that  which  I  have 
just  now  mentioned,  he  puts  the  case  in 
which  he  makes  the  possession  of  the  lessee 
for  years,  the  possession  of  the  tenant  in  fee 
simple,  which  shews  it  is  the  same  posses- 
sion of  the  thing  of  which  he  speaks,  for  he 
says,—"  If  the  father  maketh  a  lease  for 
years,  and  the  lessee  entereth,  and  the  father 
dieth,  the  eldest  son  dieth  during  the  term 
before  entry  or  receipt  of  rent,  the  younger 
son  of  the  half  blood  shall  not  inherit,  but 
the  sister,  because  the  possession  of  the 
lessee  for  years  is  the  possession  of  the 
eldest  son;"  and  therefore,  it  is  perfectly 
plain,  that  whether  it  were  a  possession  by 
himself,  simply,  or  by  the  lessee  for  years 
under  the  lease  of  the  father,  there  is  actu- 
ally that  possession  of  the  fee  simple  which 
shall  make  the  sister  the  heir.  I  only  men- 
tion it  for  the  sake  of  shewing,  that  in  one 
of  the  eariiest  books  we  have,  the  phrase 
"  possession"  is  expressly  used  to  designate 
the  seisin  of  a  fee  simple.  I  also  find  that 
Mr.  Thomas  Leach,  the  author  who  has 
been  quoted  by  Mr.  Lee  as  an  authority 
that  the  term  "  legatee"  cannot  be  applied 
to  a  person  who  is  to  take  a  freehold,  has 
actually  himself  used  the  expression  **  lega- 
tee," instead  of  "  devisee,"  in  the  case  of 
Hyley  V.  Hyley,  3  Mod.  228.  Then  in  the 
case  of  Thomas  v.  Phelps,  Sir  John  Leach 
says,  "  The  subject  of  the  gift  is,  all  that  he 
possessed  in  any  way  belonging  to  him,  by 
them  freely  to  be  enjoyed  or  possessed,  of 
whatsoever  nature  or  manner  it  might  be. 
These  words  are  equivalent  to  a  gift  of  all 
his  property,  and  a  gift  of  all  property  will 
not  only  pass  real  estate,  but  will  pass  all 
the  interest  of  the  testator  in  that  estate." 
And  then  he  makes  an  observation  which  I 
will  call  your  attention  to  presently.  Now, 
upon  the  mere  words,  **  whatever  I  die  pos- 
sessed of,"  I  should  say,  simply,  that  they 
would  comprehend,  not  merely  the  personal 
interests,  but  also  estates  in  fee  simple.  But 
it  is  still  more  plain  in  this  particular  case, 


because  the  very  exception  that  the  testator 
has  made,  marks  the  thing  which  was  pass- 
ing in  his  mind,  and  of  which  he  was  speak- 
ing when  he  used  the  phrase,  **  whatever  I 
may  die  possessed  of;"  for  he  says,  "  what- 
ever I  may  die  possessed  of,  save  and  ex- 
cept what  is  already  mentioned  in  favour  of 
others."  Now,  what  had  been  already  men- 
tioned in  favour  of  others  ?  There  had 
been  mentioned  in  favour  of  others,  not 
mere  chattels  personal,  and  mere  interest  of 
a  personal  nature,  but  there  had  been  men- 
tioned the  possession  of  the  freehold  during 
the  life  of  the  wife.  Then  the  exception 
being  of  a  general  nature,  applying  to  any- 
thing which  has  been  already  mentioned  in 
favour  of  others,  has  this  effect — that  by 
the  words,  "whatever  I  may  die  possessed 
of,"  he  considered  he  would  have  passed 
everything  that  had  been  given  to  others, 
unless  he  had  made  the  exception ;  that  is  to 
say,  in  other  words,  that  by  making  the  ex- 
ception, he  has  marked  the  extent  and  ope- 
ration which,  in  his  own  mind,  he  thought 
his  own  phrases  would  have  put  on  his  own 
property ;  and,  therefore,  you  have  not 
only,  first  of  all,  the  general  plain  meaning 
of  the  words  unincumbered  by  any  legal 
form, — "  whatever  I  may  die  possessed  of," 
but  you  have  the  thing  pinched  down  to  a 
certainty  by  the  very  nature  of  the  excep- 
tion which  the  testator  uses  ;  and  it  was  with 
reference  to  that,  when  I  looked  at  the  case  of 
Thomas  v.  Phelps ^  that  I  was  struck  with 
the  observation  of  Sir  John  Leach,  for  he 
says,  '*  The  exception  of  the  household  furni- 
ture is  of  little  weight  here."  It  might  be 
of  very  little  weight  in  the  case  of  Thomas 
V.  Phelps,  but  it  is  of  very  great  weight 
in  this  case ;  because  it  appears  to  me  to 
put  it  beyond  doubt,  that  the  testator  was 
speaking  with  respect  to  estates  of  inherit- 
ance as  well  as  with  respect  to  mere  interests 
of  a  personal  nature.  Then  he  says,  **  I  give 
and  bequeath  the  small  sum  of  60/.  to  my 
much  esteemed  friend,  John  Eden,  Esq., 
attomey-at-law  in  Liverpool;  to  Betsy 
Moffit,  I  give  and  bequeath  the  sum  of  isl. 
per  annum  for  her  natural  life,-^this  is  done 
as  a  small  token  of  friendship  for  her  long 
and  important  services  in  my  family.  That 
the  intention  of  this  my  will  may  be  carried 
into  execution,  I  appoint  my  wife  my  execu- 
trix, and  John  Eden,  Esq.  and  my  son 
Thomas  Coltman,  executors.     As  for  the 
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houses  in  Liverpool,  they  may  dispose  of 
any  one  or  more  of  them,  whenever  the 
same  may  be  thought  advisable" — they  are 
mere  leaseholds  for  years — "for  the  benefit  of 
the  parties  concerned;  but  the  house  in 
Chester  must  not  be  sold  so  long  as  my 
wife  lives."  Now,  I  do  not  enter  into  the 
question,  whether  the  testator  has  given  a 
power  of  sale  or  not,  but  it  is  pretty  plain 
'  to  me,  that  he  had  something  floating  in  his 
mind  as  to  a  power  to  be  executed  by  the 
executors,  as  I  should  presume,  for  the  pur- 
pose of  a  division ;  but  my  observation 
upon  it  is  this — that  if  he  has,  in  a  preceding 
part  of  the  wiU,  clearly  given  to  the  chil- 
dren, at  the  decease  of  the  wife,  all  that  was 
not  given  to  others,  the  circumstance  that 
there  may  be  a  doubt  as  to  what  he  meant 
the  executors  should  do,  cannot  have  the 
effect  of  cutting  down  what  is  perfectly 
plain.  If  there  is  a  clear  devise,  that  clear 
devise  must  operate,  unless  there  be  some 
specific  devise,  equally  clear,  to  cut  it  down  ; 
and  it  is  impossible  to  say,  by  any  construc- 
tion of  these  loose  words  at  the  end,  that 
they  have  the  effect  of  destroying  that 
which,  in  my  apprehension,  was  given  in 
clear  terms  to  the  wife.  I  do  not -think  any 
difiiculty  arises  from  the  circumstance  Mr. 
Lee  pointed  out,  that  on  the  face  of  the  will 
there  is  an  inconsistency  in  part.  No  doubt 
there  is.  It  is  only  the  house  in  Stanley 
Place,  Chester,  which  is  given  to  the  wife 
for  life ;  but  when  he  has  given  everything 
to  his  daughters  at  the  decease  of  his  wife, 
he  has  left,  as  a  matter  of  course,  to  descend 
to  the  heir,  until  the  death  of  the  wife,  all 
those  tenements,  the  reversion  of  which, 
after  the  death  of  the  wife,  is  given  to  the 
daughters ;  and  I  must  say,  from  the  time 
I  first  read  this  will  to  the  present  moment, 
that  I  have  never  had  the  least  doubt  upon 
the  construction  of  it,  and  I  cannot  think 
it  right,  therefore,  to  send  this  question 
back  again  to  any  court  of  law. 


} 


COOK  V,  BLACK. 


WiGRAM,  V.C. 

Feb.  12. 

Asiignment— Policy  ^Notice, 

A,  effected  a  policy  on  his  life  in  an  insur- 
ance company,'  and,  by  the  conditions  in- 
dorsed thereon,  the  company  engaged,  in  ceue 
of  the  assured  committing  suicide  after  hav- 


ing '^  assigned**  the  policy  honk  fide  as  a 
security,  to  pay  to  the  assignee  the  amount  for 
which  it  was  a  security  to  the  extent  of  the 
sum  assured.  A.  deposited  the  poUcy  with 
B,  as  a  security  for  money  lent,  with  an 
undertaking  in  writing  to  assign  the  same 
when  required,  and  afterwards  committed 
suicide : — Held,  that  B.  was  entitled  to 
recover  from  the  company  the  amount  of  his 
debt,  though  he  had  given  no  notice  of  the 
deposit  to  the  company  previous  to  A*s  death, 
and  though  he  had  not  obtained  a  formal 
assignment. 

The  plaintiff  was  the  assignee  of  a  policy 
of  assiu-ance  effected  in  the  Britannia  Life 
Assurance  Company,  and  the  defendants, 
Black  and  two  others,  were  directors  of 
that  company,  and  the  other  defendant  was 
Mrs.  B.,  administratrix  of  J.  B.,  deceased, 
upon  whose  life  the  policy  was  effected. 
The  bill  stated,  that  in  May  1838,  J.  B.  was 
indebted  to  the  plaintiff  in  the  sum  of  240/. ; 
and,  for  the  purpose  of  securing  that  debt, 
and  any  further  advances  to  be  made  by  the 
plaintiff,  it  was  arranged  that  a  policy  should 
be  effected  in  the  name  of  J.  B.,  that  he 
might  have  the  interest  in  the  policy  after 
he  had  discharged  the  debt ;  that  a  policy 
was  accordingly  effected  in  the  said  company 
for  700/.  in  die  name  and  on  the  life  of  J.  B., 
and  the  plaintiff  paid  the  first  premium 
thereon,  amounting  to  22Z.  Os,  6d. ;  that  the 
policy  was  then  deposited  with  the  plaintiff, 
and  on  the  20th  of  July  1838,  J.  B.  signed 
the  following  memorandum  :  '*  To  J.  Cook, 
Esq. — Sir,  I  will  leave  in  your  hands  the 
policy  of  instu*ance  for  700/.,  as  a  collateral 
security  for  the  payment  of  260/.,  and  any 
other  sums  that  may  at  any  time  be  due 
from  me  to  you  upon  bills  of  exchange  or 
othen^ise,  and  I  w^  assign  the  same  to  you 
when  requested  so  to  do."  (Signed)  J.  B. 
That  there  were  further  money  transactions 
between  the  plaintiff  and  J.  B.,  and  that 
J.  B.,  at  die  time  of  his  death,  was  indebted 
to  the  plaintiff  in  the  sum  of  389/.,  exclusive 
of  the  22/.  paid  for  the  premium.  In  Feb. 
1839,  J.  B.  committed  suicide,  and  died 
intestate  and  insolvent. 

Among  the  conditions  and  regulations 
of  the  office  indorsed  on  the  policy  were  the 
following :  '*  If  the  person  insured  shall 
commit  suicide,  and  the  policy  have  been 
assigned  to  any  person  having  a  bond  fide 
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interest  in  his  life  to  the  extent  of  the  sum 
assnred,  the  full  amount  will  be  paid  to  the 
party  so  interested ;  ii*  the  sum  be  less  than 
the  amount  insured,  the  party  will  be 
indemnified  to  the  foil  extent.  If  the  person 
assured  commit  suicide,  and  there  shall 
have  been  no  assignment,  the  directors  shall 
have  the  option  of  paying  the  sum  assured, 
or  returning  the  full  amount  of  the  premi- 
ums received."  On  the  death  of  J.  B.,  the 
plaintiff  applied  to  the  company  for  pay- 
ment of  the  smn  due  to  him  from  J.  B.  as 
secured  by  the  policy,  which  was  refused. 
The  plaintiff  then  filed  his  bill  against 
the  company  and  the  administratrix  for  an 
account,  &c.,  and  to  enforce  payment  against 
the  company.  The  defence  set  up  by  the 
directors  in  dieir  answer  was,  1st,  that  there 
was  no  valid  legal  assignment  of  the  policy ; 
2ndly,  that  no  notice  of  the  assignment  was 
given  to  the  company  before  the  death  of  J.  B ; 
and  Srdly,  they  disputed  the  bona  fides  of 
the  interest  claimed  therein  by  the  plaintiff. 

Mr.  Sutton  Sharpe  and  Mr.  Shapier^  for 
the  plaintiff. — ^Assignment  is  good  without 
any  special  form — Row  v.  Dawson  (1). 
The  assignment  is  valid  without  notice,  and 
notice  is  only  required  in  questions  of  pri- 
ority between  incumbrancers. 

Edwards  v.  Scott,  1  Man.  &  Gr.  962 ; 

S.C.  10  Law  J.  Rep.  (n.s.)  C.P.  11. 
Duncan  v.   Chamberlayne,  10  Law  J. 

Rep.  (n.s.)  Chanc.  307. 
Williams  v.  Thorp,  2  Sim.  257. 

Mr.  Lloyd  and  Mr.  J.  Bacon,  for  the 
defendants. — A  policy  effected  to  secure  a 
debt,  is  generally  taken  in  the  name  of  the 
creditor.  The  plaintiff  must  establish  that 
he  has  brought  himself  within  the  terms  of 
the  conditions,  before  he  can  claim  the  bene- 
fit of  them.  Here  there  has  been  no  actual 
assignment,  but  only  a  promise  to  assign 
when  requested.  The  Court  will  not  carry 
into  effect  an  executory  agreement  without 
consideration.  The  company  in  this  case 
are  no  parties  to  the  consideration  for  the 
assignment.  If  notice  had  been  given  of 
the  assignment,  it  would  have  been  perfect. 
The  absence  of  notice  is  evidence  diat  the 
plaintiff  knew  that  he  had  no  actual  assign- 
ment of  the  policy. 

(1)  1  Ve6.sen.381. 


WiG&AM,  V.C. — Upon  some  parts  of  the 
case  I  have  no  doubt.  In  the  first  place,  it 
is  due  to  the  company  to  say  that  they 
were  perfectly  justified  in  putting  the  party 
to  strict  proof.  The  first  question  would 
be,  how  the  case  would  have  stood  between 
the  holder  and  J.  B.  himself.  The  effect  of 
the  transaction  was,  to  give  to  the  plaintiff 
in  this  court  a  right  to  enforce  payment  of 
his  demand  out  of  what  was  due  upon  the 
policy.  How  would  the  case  have  been  if 
J.  B.'s  estate  had  been  entitled  to  the  money 
in  case  of  his  natural  death  ?  It  is  quite 
clear,  as  between  the  assignor  and  assignee, 
the  plaintiff  would  be  entitled  to  be  paid  out 
of  what  was  coming  to  the  estate  of  J.  B. 
Whether  the  right  accrued  by  a  deposit  of 
the  policy,  or  by  a  formal  assignment,  can 
make  no  difference.  The  effect  of  the  trans- 
action in  equity  is,  to  give  him  all  that  an 
assignment  would  give  him ;  and  the  letter 
does  in  fact  assign  the  benefit  of  the  policy. 
This  is  not  a  question  of  mere  form,  but  a 
proposition  of  substance.  In  a  transaction 
between  the  assured  and  the  person  lending 
money  to  him,  where  the  assured  gives  the 
party  a  right  to  take  the  payment  of  the 
money  out  of  the  policy,  it  is  in  truth  an 
assignment.  That  being  dear,  the  question 
is,  whether  there  has  been  such  an  assign- 
ment as  the  conditions  require.  If  I  put 
that  meaning  upon  it,  the  whole  transaction 
is  rational.  The  meaning  of  the  condition  . 
is,  that  the  assured  should  have  the  power 
of  negotiating  the  policy ;  so  that  any  per- 
son advancing  money  upon  it  should  have  a 
security,  notwithstanding  the  assured  should 
commit  suicide ;  and  thus  the  policy  was 
more  valuable  as  a  negotiable  security,  if, 
after  dealings  between  die  assured  and  an- 
other party,  which  would  constitute  that  party 
an  assignee  of  the  policy,  he  should  have  the 
full  benefit  of  it.  At  all  events,  upon  that 
interpretation,  the  condition  is  intelligible. 
Strictiy,  there  can  be  no  legal  assignment  of 
a  policy  ;  but  it  was  said  that  the  ofiice 
meant  to  stipulate  for  an  assignment  in  a 
particular  form ;  but  the  words  of  the  con- 
dition are  general — "  If  the  person  assured 
shall  assign."  Therefore,  I  must  construe 
this  term,  as  I  construe  the  words  of  the 
letter,  that  they  will  pay  the  amount  of 
the  policy  to  a  third  person  who  had  bond 
fide  advanced  his  money.  It  was  properly 
admitted  at  the  bar,  that  notice  to  tiie  office 
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was  not  of  the  essence  of  the  assignment,  but 
that  the  absence  of  notice  was  evidence  of 
the  mala  fides  ;  but  there  is  sufficient  evi- 
dence in  the  case  to  justify  me  in  holding 
that  the  plaintiff  is  entitled  to  be  paid  his 
debt  out  of  the  policy.  The  defendants, 
however,  are  entitled  to  an  inquiry,  whether 
the  plaintiff  has  any  other  securities  by 
means  of  which  he  could  obtain  payment. 


WiGRAM. 

Feb.  14, 


,V.C.\ 
t,  15.  / 


ATTORNEY  GENERAL  «.  COR- 
PORATION OF  NEWARK. 


Charity  Lands — Sale. 

A  very  special  case  of  benefit  to  the  charity 
must  be  made  out  to  induce  the  Court  to  direct 
a  reference  to  the  Master,  as  to  whether  it 
would  be  for  the  benefit  of  the  charity,  that 
any  part  of  the  charity  lands  should  be  sold* 

The  original  information  was  filed  by  the 
Attorney  General  against  the  corporation  of 
Newark,  praying  an  account  of  their  deal- 
ings with  certain  charity  estates.  By  the 
decree  it  was  referred  to  the  Master  to  take 
an  account  of  the  rents  and  profits  of  the 
charity  estates,  then  in  question,  received 
by  the  corporation  since  September  1822, 
and  to  inquire  whether  the  defendants  had 
any  other  general  property,  whereby  they 
might  answer  what  should  be  found  due  on 
such  account.  The  Master  found,  that  the 
corporation  was  possessed  of  certain  lands 
in  Stockwell  Street,  in  Newark.  The  Master 
proceeded  to  sell  this  property  in  four  lots, 
and  W.  became  the  purchaser  of  three,  and 
H.  of  the  remaining  lot.  It  was  afterwards 
discovered,  that  the  property  so  sold  was 
held  by  the  corporation  upon  charitable 
trusts,  under  the  will  of  A,  CoUingwood. 
A  supplemental  information  was  then  filed, 
suggesting  that  it  would  be  greatly  for  the 
benefit  of  CoUingwood's  charity  that  this 
property  should  be  sold ;  and  it  prayed  a 
reference  to  the  Master,  to  inquire  whether 
it  would  be  for  the  benefit  of  the  charity  of 
CoUingwood  that  these  premises  should  be 
sold ;  and  if  so,  that  they  might  be  sold. 

Mr,  Blount,  for  the  information. 

[WiGRAM,  V.C. — The  whole  of  your  pro- 
ceedings were  to  protect  the  other  charity, 
and  to  enforce  a  demand  against  the  corpora- 
tion in  respect  of  it.    But  it  now  turns  out, 


that  what  was  thought  to  be  A's  estate,  is, 
in  fact,  B's.  The  proper  way  would  be  to 
rehear  the  information,  and  get  rid  of  the 
sale  altogether.  The  South  Molton  charity 
lands  were  ordered  to  be  sold,  and  the  ex- 
penses came  to  more  than  the  value  of  the 
land.] 

The  Court  has  power  to  sell  the  lands,  if 
a  sale  would  be  beneficial  to  the  charity. 
Attorney  General  v.  Warren,  2  Swanst. 

302. 
Attorney  General  v.  Hungerford,  8  Bli. 
437 ;  s.  c.  2  CI.  &  Fin.  357. 
Mr,  Skirrow,  for  the  trustees. 

Feb.  15.— WiGRAM,  V.C. —The  case 
appears  to  be  this ;  an  information  was  filed 
by  the  Attorney  General,  for  the  protection 
of  certain  charities,  not  including  CoUing- 
wood's  charity.  A  decree  was  made,  in 
which  a  direction  was  contained,  that  the 
Master  should  inquire  what  property  the 
corporation  had,  other  than  cht^ty  pro- 
perty. It  was  not  the  usual  form  of  decree. 
The  Master  made  the  inquiry,  and  reported 
that  the  corporation  possessed  certain  pro- 
perty in  Stockwell  Street.  Under  that 
decree,  the  property  in  question  was  sold  in 
four  lots.  After  this  sale  had  actually  taken 
place,  the  Attorney  General  discovered  that 
the  property  sold  belonged  to  another  charity. 
A  supplemental  information  was  filed,  stating 
the  discovery  made,  and  suggesting  that  it 
would  be  for  the  benefit  of  the  charity  itself 
that  these  sales  should  stand ;  and  it  prayed 
a  reference  to  the  Master,  whether  it  would 
be  for  the  benefit  of  the  charity.  I  think 
there  are  insuperable  difiiculties  in  point 
of  form ;  for  the  information  was  not  filed 
for  the  administration  of  the  charity  lands 
now  in  question.  If  there  had  been  no  sale 
imder  the  decree,  there  would  have  been  no 
difficulty  ;  for  the  Attorney  General  may  at 
any  time  stay  the  proceedings  in  an  infor- 
mation ;  but  the  fact  of  the  sale  raises  the 
difficulty.  The  question  now  is  one  of  sub- 
stance. The  application  is,  that  the  Master 
may  inquire  whether  it  will  be  for  the  benefit 
of  CoUingwood's  charity,  that  the  sales  should 
stand.  That  assumes  that  it  is  proper  for 
the  Court  to  sell  charity  lands.  Mr.  Blount 
says,  the  Court  has  the  power :  no  doubt  it 
has ;  the  trustees  could  do  it;  but  if  a  court 
of  equity  sanctions  a  sale,  it  is  bound  to 
protect  the  purchaser.     The  question  is,  as 
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to  the  propriety  of  a  sale.  The  only  case 
that  I  know  of^  where  the  Court  ordered 
charity  lands  to  he  sold,  was  the  case  of  the 
South  Molton  charity.  The  consequence 
was,  that  fourteen  cottages  were  sold  in  four- 
teen lots ;  fourteen  abstracts  were  delivered, 
and  the  expenses  of  the  sale  exceeded  the 
whole  value  of  the  property;  and  I  have 
since  been  informed,  that  the  whole  charity 
has  disappeared.  That  case  is  a  caution 
against  selling  charity  lands.  In  The  Attor^ 
ney  General  v.  Brooke  (1),  the  question 
was,  whether  a  lease  renewable  for  ever  was 
good  in  the  case  of  charity  lands.  Lord  Eldon 
said,  it  was  in  effect  a  sale ;  and  his  language 
shews,  that  the  Court  ought  not  to  allow  it. 
In  The  Attorney  General  v.  Buller  (2\ 
Lord  Alvanley  had  directed  a  sale  of  chanty 
property.  On  that  case  coming  back  on 
further  directions.  Lord  Eldon  made  this 
remark,  '*  That  the  Court  must  have  been 
surprised  into  making  the  order  for  the  sale 
of  die  estate.  Even  an  act  of  parliament 
would  not  go  so  far;  acts  are  sometimes 
passed  to  authorize  the  exchange  of  an  es- 
tate, &c.,  but  not  to  convert  it  into  money." 
He  thought  that  an  act  of  parliament  was 
necessary  for  the  purpose ;  that  when  a  trust 
was  once  fixed  on  the  property,  the  Court 
had  no  right  to  change  that  trust.  There 
are  cases  in  which  the  Court  has  held,  that 
the  trusts  of  a  grammar  school  could  not  be 
altered,  because  the  person  had  given  the 
lands  for  a  particular  purpose.  In  The 
Attorney  General  v.  the  Haberdashers  Com- 
pany (3),  the  Court  got  so  fieur  as  to  say,  that 
writing  and  arithmetic  were  ancillary  to 
learning  grammar,  and  so  writing  and  arith- 
metic might  be  introduced.  The  cases  go 
upon  this,  that  the  Court  has  no  right  to 
vary  a  trust.  I  mention  this  because  the 
sale  of  charity  lands  was  spoken  of  too 
lightly.  The  Court  has  been  called  on 
to  set  aside  long  leases  of  charity  lands, 
amounting  in  effect  to  a  sale ;  and  the  Court 
has  always  said,  that  the  inquiry  mmst  be 
whether  the  leases  were  proper  at  the  time 
they  were  granted,  because  there  might  pos- 
sibly be  no  impropriety  in  granting  a  long 
lease,  e.  y.  a  building  lease.  The  Court, 
indeed,  has  said,  on  azguing  the  cases, 
"Charity  lands  might   have  been  sold." 

(1)  18  Vet.  326. 

(2)  Jao.  412. 

(3)  3  Ru88.  530. 


With  the  exception  of  some  cases  referred 
to  by  Lord  Redesdale,  these  points  are  put 
arguendo — The  Attorney  General  v.  Warren 
(4),  The  Attorney  General  v.  Kerr  (5),  and 
The  Attorney  General  v.  Brettingham  (6) : 
that  last  case  was  a  question,  whether  leases 
of  charity  lands  should  be  set  aside,  and  the 
Court  merely  said,  that  it  had  a  right  in  a 
proper  case  to  sell.  In  The  Attorney  Gene* 
ral  v.  Hungerford  (7),  Lord  Brougham,  in 
moving  the  judgment  of  the  House  of  Lords, 
said,  charity  launds  may  be  aliened  in  fee. 
Suppose  a  small  comer  of  charity  land  worth 
about  102.,  and  some  neighbouring  opulent 
proprietor  offers  1,0002.  for  it,  this  most  ex- 
treme case  the  Court  puts  for  the  purpose 
of  asserting,  that  it  has  jurisdiction.  I  can- 
not think,  in  that  state  of  the  authorities, 
that  I  can  treat  it  as  a  mere  matter  of  course 
that  I  should  direct  inquiries  whether  charity 
lands  should  be  sold.  The  Court  may  have 
the  power ;  but  the  question  is,  whether  it 
is  to  be  exercised  as  a  mere  matter  of  course. 
There  is  the  strongest  possible  objection  to 
it  in  this  case :  the  proceedings  all  along  are 
on  behalf  of  another  charity ;  in  the  course  of 
those  proceedings,  there  is  a  sale  of  the  lands 
of  CoUingwood's  charity.  Then  comes  the 
supplemental  information  to  bring  the  new 
trustees  of  the  charity  before  the  Court. 
This  sale  having  taken  place  under  afti  infor- 
mation filed  for  a  different  purpose,  the 
Attorney  Creneral  now  asks  an  inquiry, 
whether  that  sale  which  was  confessedly 
irregular,  may  not  be  for  the  benefit  of  this 
particular  charity.  There  is  not  a  single 
&ct  upon  the  information  upon  which  Uie 
Court  can  proceed ;  but  merely  a  suggestion 
that  it  might  be  for  the  benefit  of  the  charity. 
I  am  quite  sure,  that  the  inquiry  ought  not 
to  be  granted,  except  on  a  very  special  case. 
If  it  were  not  so,  the  charity  would  have  no 
chance. 

Take  the  usual  decree  in  the  supple- 
mental information  as  to  the  other  chuity ; 
but  dismiss  the  information,  so  fieu:  as  it 
prays  a  reference  to  the  Master,  as  to  the 
sale  of  the  lands  of  CoUingwood's  charity. 

(4)  2  Swaiwt  291. 

(5)  2  Bear.  420 ;  s.  c  9  Law  J.  Rep.  (n.s.)  Chanc. 
190. 

(6)  3  Bear.  91. 

(7)  2  CU  &  Fin.  857;  s.  o.  a  BU.  N.S.  437. 
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EGGINTON  V.  BURTON. 


WlGRAM,  V. 

Jan.  29 

Practice. — Defendant  out  of  the  Jurisdic- 
tion— Proof 

A  bill  for  an  account  alleged  that  a  defen- 
dant, beneficially  interested,  was  out  of  the 
jurisdictiony  and  the  answer  of  the  trustees 
admitted  the  fact : — Held,  that  such  admis- 
sion was  not  sufficient.  The  regular  practice 
is,  not  to  refer  it  to  the  Master  to  inquire  as 
to  that  fact,  and  if  he  find  it  in  the  affirmative 
to  proceed  with  the  accounts,  but  to  allow  the 
cause  to  stand  over,  with  liberty  to  the  plain- 
tiff to  exhibit  interrogatories  before  the  ex- 
aminer to  prove  the  fact. 

In  1834  the  defendant  Graham  con- 
veyed all  his  freehold  and  leasehold  estates 
to  the  defendants,  Burton  and  Woodhouse, 
for  thehenefitofhis  creditors. 

This  was  a  bill  by  a  creditor  against  the 
trustees  for  the  usual  accounts;  and  it 
stated  that  Graham,  at  the  time  of  filing  the 
bill,  was  resident  in  France,  and  not  likely 
to  return.  The  trustees,  by  their  answer, 
admitted  that  Graham  was  out  of  the  juris- 
diction. 

Mr.  James  Russell,  for  the  trustees,  object- 
ed, that  Graham,  who  had  a  substantial  inter- 
est in  the  question,  wi^  out  of  the  jurisdiction, 
and  that  the  plaintiffs  ought  to  have  proved 
that  hd  in  the  cause,  and  could  not  read 
the  answer  of  the  defendants,  the  trustees, 
for  that  purpose ;  that  the  practice  was,  to 
allow  the  cause  to  stand  over,  with  liberty 
to  the  plaintiff  to  exhibit  interrogatories  to 
prove  that  isuct. 

Mr,  Anderdon  and  Mr.  Jeremy,  for  the 
plaintiff,  suggested,  that  the  Court  would 
direct  an  inquiry  before  the  Master,  whether 
Graham  was  out  of  the  jurisdiction,  with  a 
direction  that  if  the  Master  should  find  in 
the  affirmative,  he  should  then  proceed  to 
take  the  accounts. 

Dale  V.  Forster,  V.C,  Feb.  1837. 
Smith  V.  Hibernian  Mine  Company,  1 

Sch.  &  Lef.  238. 
Butler  V.  Borton,  5  Mad.  42. 
Edney  v.  Jewell,  Mad.  &  Geld.  165. 
Lechmere  v,  Brasier,  2  Jac.  &  Walk.  288. 

WiGEAM,  V.C. — ^The  rule  of  the  court  is, 
not  to  take  the  accounts  against  the  trustees 
in  the  absence  of  the  party  interested.     The 


only  exception  to  that  rule  is,  where  you 
state  to  the  Court,  and  prove  at  the  hearing, 
that  the  party  beneficially  interested  is  not 
within  the  jurisdiction.  In  some  cases,  the 
Court  will  then  direct  the  accounts  to  be 
taken.  But  you  must  prove  the  £act  of  his 
absence.  Here,  there  is  no  proof,  but  only 
an  admission  in  the  answer ;  and  it  has 
been  decided  by  one  of  the  most  experienced 
Judges  (Lord  Cottenham),  that  such  an 
admission  is  not  sufficient  proof  to  justify 
the  Court  in  acting  upon  it.  The  regular 
practice  is,  to  exhibit  interrogatories  before 
the  examiner.  It  would  be  advisable  to 
prove  that  he  was  out  of  the  jurisdiction  at 
the  time  of  filing  the  bill,  and  to  bring  down 
that  proof  to  ti^e  latest  moment  possible. 
Let  die  cause  stand  over,  with  liberty  to  the 
plaintiff  to  exhibit  interrogatories  as  he  may 
be  advised,  to  prove  the  defendant  out  of  the 
jurisdiction. 


WiGRAM, 

Feb.  23 


BROWELL  V.  REID. 


,v.c.\ 

J,  24.  / 

Practice. — Receiver —  Trustee. 


Where  some  of  several  trustees  named  in  a 
will  decline  to  act,  it  is  not  of  course  to 
appoint  a  receiver  on  the  application  of  the 
parties  beneficially  interested,  the  acting  trus- 
tees not  consenting  to  the  order. 

Jasper  Browell,  the  testator,  by  his  will, 
gave  his  real  and  personal  estate  to  four 
trustees,  upon  certain  trusts,  for  the  benefit 
of  the  plaintiff  and  others,  and  gave  the 
trustees  a  power  to  raise  money  on  the 
estate,  for  the  purposes  of  the  will,  by  mort- 
gage or  otherwise.  One  of  the  trustees 
named,  died  in  the  lifetime  of  the  testator, 
and  another  disclaimed  the  trusts  of  the 
will.  It  appeared  that  the  acting  trustees 
had  sold  part  of  the  real  'estate,  and  let  the 
purchaser  into  possession,  without  payment 
of  the  purchase-money.  The  bill  was  filed 
to  administer  the  estate.  The  plaintiff  was 
one  of  the  parties  interested  under  the  will, 
and  the  defendants  were  the  trustees,  and 
the  other  parties  beneficially  interested.  A 
motion  was  now  made  for  a  receiver  to  get 
in  the  outstanding  personal  estate  of  the  tes- 
tator, and  the  purchase-money  of  the  real 
estate. 
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Mr.  Sutton  Sharpe  and  Mr.  Heathfieldy 
for  the  motion. — The  testator  having  ap- 
pointed several  persons  trustees,  and  one 
having  died,  and  another  declined  to  act, 
the  parties  beneficially  interested  are  enti- 
tled to  a  receiver. 

Brodie  v.  Barry y  3  Mer.  695,  and 
Beaunumt  v.  Beaumont,  cited  there  by 
Sir  S.  RomiUy  in  argument. 
Mr,  OsbomCf  for  the  acting  trustees  and 
the  widow  contingently  interested,  contra. 

February  24.— Wigram,  V.C  — The 
only  ground  put  forward  for  not  allowing 
the  trustees  to  act  is,  that  the  trustees,  named 
in  the  will,  will  not  all  act.  In  my  own 
experience,  that  was  never  a  sufficient  rea- 
son of  itself ;  for  the  testator  must  have  had 
in  his  contemplation  the  possibility  of  such 
an  occurrence.  Upon  referring  to  the  case 
of  Beaumont  v.  Beaumont,  in  the  registrar's 
book,  it  appears  that  one  of  the  trustees 
was  desirous  of  having  nothing  to  do  with 
the  property,  and  the  counsel  for  the  other 
consenting  to  a  receiver,  the  order  was 
made:  that  case  therefore  is  no  authority 
for  the  broad  proposition  laid  down.  In  Tidd 
V,  Litter  (1),  Sir  J.  Leach  put  it  expressly 
upon  the  consent  of  the  acting  trustee. 
There  must  be  misconduct  or  consent. 
Anonymous,  12  Yes.  4. 
Middletony.  Dodswell,  13  Ibid.  266. 

The  only  remaining  point  is,  can  the 
trustee  say  he  has  acted  as  he  ought  to  have 
done  ?  The  purchaser  has  been  in  pos- 
session of  the  estate  for  some  time  without 
payment  of  the  purchase-money,  and  there 
is  no  explanation  of  that.  The  best  course 
will  be,  the  trustees  undertaking  to  demand 
payment  of  the  purchase-money  forthwith, 
let  the  purchaser  be  at  liberty  to  pay  his 
purchase-money  into  court,  and  let  the 
motion  stand  over,  with  liberty  to  any  party 
to  apply. 


5,24;   V 
.2.       ) 


CRAWFORTH  V,  FISHER. 


Wigram,  V.C; 
Feb.  23, 
Mar. 

Pleading — Supplemental  Matter — Inter^ 
pleader — Smallness  of  Amount — Vexation — 
Costs. 

A.  filed  a  bill  of  interpleader,  and  obtained 
an  injunction  ayainst  C,  the  consiynor,  and 
(1)  5  Mad.  429. 
New  Series,  XI.— Chanc. 


D,  who  claimed  a  lien  on  the  remittances,  in 
respect  of  A961.,  the  net  proceeds  of  goods 
in  the  hands  of  A.  After  the  filing  of  the 
bill,  A,  received  a  further  sum  of  61,  in  re- 
spect of  average  on  such  goods,  which,  though 
due  previously,  was  not  mentioned  in  the  ori- 
ginal bill,  and  both  the  defendants  then  for 
the  first  time  claimed  interest  on  the  sum  of 
496/.  A.  filed  a  supplemental  bill,  stating 
the  receipt  of  the  61.,  and  that  the  interest 
on  the  principal  money  was  651.,  and  pray- 
ing  that  C.  and  D.  might  interplead  in  respect 
of  these  sums,  and  for  an  injunction.  Upon 
this  second  bill,  these  monies  were  brought 
into  court,  and  a  second  injunction  obtained 
ex  parte  : — Held,  first,  that  the  61.  received 
by  A.  after  the  original  bill  (though  due 
before  J  was  properly  the  subject  of  a  sup' 
plemental  bill.  Secondly,  that  the  smallness 
of  the  sum,  viz.  61.,  was  not  a  ground  of 
objection  per  se  to  a  bill  of  interpleader. 
Thirdly,  that  this  case  was  distinguishable 
from  Smith  v.  Target,  2  Anst.  529,  the  61. 
being  part  of  a  larger  demand.  Fourthly, 
that  the  second  injunction,  obtained  after  the 
first  had  been  submitted  to  for  six  months, 
and  no  proceedings  threatened  in  respect  of 
the  sums  mentioned  in  the  supplemental  bill, 
was  vexatious,  and  the  plaintiff  was  ordered 
to  pay  the  costs  thereof. 

This  was  an  interpleading  suit,  and  the 
plaintiffs  were  Crawforth  &  Co.,  East  India 
merchants,  in  London,  and  whose  business 
consisted  in  making  consignments  of  goods 
for  third  parties,  to  the  houses  of  Remington 
&  Co.,  at  Bombay,  and  Colville  &  Co.,  at 
Calcutta,  and  in  making  advances  thereon 
to  the  consignors,  upon  the  credit  of  the 
remittances ;  and  after  deducting  out  of  such 
remittances  their  advances  and  expenses, 
&c.,  in  handing  over  the  surplus  to  the  con- 
signors. The  defendants,  F.  and  W,  were 
the  assignees  of  Bazeley,  who,  with  Hans- 
brow,  (cdso  a  defendant,)  carried  on  business 
at  Liverpool,  in  co-partnership,  as  manufac- 
turers, till  the  bankruptcy  of  Bazeley  in 
1838.  The  defendants  M,  L,  and  M,  were 
the  assignees  of  Coupland  &  Duncan,  who 
carried  on  business  at  Liverpool,  as  commis- 
sion agents,  till  their  bankruptcy  in  1836. 
It  was  stated  by  the  bill,  that  the  business 
of  Coupland  &  Co.,  among  other  things, 
consisted  in  procuring  consignments  of  goods 
to  be  made  by  the  manufacturers,  through 
2N 
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the  plaintilFs'  firm,  to  different  houses  abroad, 
and  receiving  from  the  plaintiffs*  firm  a 
per-centage  on  the  goods  so  procured.  In 
1825-6,  Coupland  &  Co.  procured  Bazeley 
&  Co.  to  ship  goods,  through  the  plaintiffs' 
firm,  the  proceeds  to  be  remitted  to  the  plain- 
tiffs* firm,  who  thereupon  came  under  ad- 
vances to  Bazeley  &  Co.  The  goods  were 
shipped,  and  the  remittances  made,  and  the 
plaintiffs'  firm,  after  deducting  their  advances 
and  expenses,  &c.,  held  the  sum  of  496Z., 
the  net  proceeds  of  the  goods,  for  which  they 
were  primarily  accountable  to  Bazeley  &  Co. 
On  the  12th  of  January  1837,  the  assignees 
of  Coupland  &  Co.  served  the  plaintiffs  with 
a  notice,  by  which  they  claimed  the  A96L, 
on  the  ground,  that  Coupland  &  Co.  had 
come  under  advances  to  Bazeley  &  Co., 
upon  the  credit  of  the  consignment  to  an 
amount  exceeding  the  monies  in  the  plain- 
tiffs'  hands.     On  the  12th  of  September 

1 838,  a  notice  was  served  on  the  plaintiffs,  by 
the  assignees  of  Bazeley,  claiming  the  money 
in  their  hands.  In  July  1839,  the  assignees 
of  Bazeley  commenced  an  action  to  recover 
this  sum,  and  proceedings  were  also  threat- 
ened by  the  assignees  of  Coupland  &  Co., 
for  the  like  purpose.     On  the  30th  of  July 

1839,  the  plaintiffs  filed  a  bill  of  interpleader, 
and  obtained  an  injunction  upon  an  affidavit 
verifying  the  facts  of  the  bill,  and  the  496Z. 
was  paid  into  court;  and  no  attempt  had 
been  since  made  to  disturb  that  injunction. 
After  the  institution  of  the  original  suit,  and 
before  answer,  61.  16s.  6d,  was  received  by 
the  plaintiffs  as  average  upon  the  goods ; 
and  a  claim  was  then  for  the  first  time  made 
on  the  plaintiffs,  for  interest  on  the  4961. 
On  the  13th  of  December  1839,  a  supple-* 
mental  bill  was  filed,  stating  the  receipt, 
after  the  filing  of  the  original  bill,  of  die 
61.  16s.  6d.f  and  that  the  interest  upon  the 
496/.  amounted  to  651.,  and  the  interest 
upon  the  61.  to  3s.  6d.f  and  praying  that 
the  parties  might  interplead  in  respect  of 
these  sums  also,  and  for  an  injunction,  and 
offering  to  bring  the  money  into  court.  In 
this  supplemental  suit,  the  monies  were 
brought  into  court,  and  a  second  injunction 
obtained  ex  parte.  On  the  17th  of  December 
1839,  the  assignees  of  Coupland  &  Co.  put 
in  their  answer,  denying  that  they  were 
merely  agents  of  the  plaintiffs,  and  alleging 
that  ihey  carried  on  a  distinct  business  by 
themselves,  but  admitting  a  course  of  busi* 


ness  like  that  represented  by  the  bill ;  and 
they  set  up  an  agreement  between  themselves 
and  Bazeley  &  Co.,  by  which  they  were  to 
have  a  lien  on  the  remittances  for  monies 
advanced  on  the  faith  of  the  consignment. 
Bazeley*s  assignees  and  Hansbrow,  by  their 
answer,  insisted  upon  their  right  to  receive 
the  whole  sum  from  the  plaintiffs,  and  denied 
the  existence  of  any  agreement,  by  which 
Coupland  &  Co.  were  to  have  a  lien  upon 
the  remittances. 

The  plaintiffs  had  gone  into  evidence  by 
the  examination  of  witnesses,  as  to  the  state 
of  the  account,  &c. 

The  original  and  supplemental  bill  now 
came  on  to  be  argued ;  and  it  was  contended 
by  the  defendants,  that  this  was  not  a  proper 
subject  of  interpleader.  Secondly,  if  it  was, 
then  that  the  supplemental  bill  was  not  pro- 
per ;  first,  because  the  interest  on  the  496/. 
ought  to  have  been  included  in  the  original 
suit ;  secondly,  that  the  61.  16s.  6d.  might 
have  been  named  in  the  original  suit,  and 
credit  given  for  it.  Thirdly,  that  the  6/. 
16s.  6d.  (excluding  the  interest  on  the 
496/.,)  was  too  small  a  sum  to  be  made  the 
subject  of  a  supplemental  sidt  in  equity. 
And  that  if  the  supplemental  bill  was  sus- 
tainable, the  plaintiffs  ought  to  pay  the 
excess  of  costs  above  an  amendment,  as  a 
vexatious  proceeding ;  and  also  the  costs  of 
the  evidence  they  had  gone  into ;  and  should 
not  be  allowed  the  costs  of  the  second  in- 
junction, nor  the  costs  of  the  extra  affidavits 
of  the  first  injunction. 

Mr,  Girdlestone  and  Mr.  Bailey,  for  the 
bill. — This  is  a  proper  case  of  interpleader. 
Where  a  principal  has  created  a  lien  in  fiivour 
of  a  third  party,  on  goods  in  the  hands  of 
his  agent,  the  agent  may  file  a  bill  of  inter- 
pleader against  the  principal  and  the  other 
claimant — Smith  v.  Hammond (1);  audit 
is  only  necessary  that  the  plaintiffs  shall  not 
have  come  under  any  personal  obligation, 
independently  of  the  question  of  property, 
&c. 

Crawshay  v.  Thornton,  2  Myl.  &  Cr.  19 ; 
s.  c.  6  Law  J.  Rep.  (n.s.)  Chanc.  179. 
Suart  V.  WeUh,  4  Ibid.  305. 
Jew  V.  Wood,  1  Cr.  &  Ph.  185  ;  s.  c. 

10  Law  J.  Rep.  (n.s.)  Chanc.  261. 
Wright  v.  Ward,  4  Russ.  215 ;  s.  c. 
6  Law  J.  Rep.  Chanc.  42. 

(1)  6  Sim.  10. 
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Up  to  the  6tli  of  November  1839,  the  in- 
terest on  the  principal  sum  was  not  claimed 
by  any  of  the  parties.  The  61.  16s.  6d, 
received  after  the  bill  filed,  rendered  a  sup- 
plemental bill  necessary,  and  the  including 
of  the  interest  in  that  supplemental  bill,  was 
the  proper  mode  of  proceeding. 

Mr.  Sutton  Sharpe  and  Mr,  Rolt,  for  the 
assignees  of  Coupland  &  Co. — The  plaintiffs 
cannot  file  an  interpleading  bill  for  a  less 
sum  than  IQL— Smith  v.  Target  {2).  The 
plaintiffs  were  bound  to  pay  the  interest 
into  court,  whether  demanded  or  not,  for 
they  knew  that  it  was  due  upon  the  account. 
The  right  to  receive  the  6h  attached  before 
the  original  bill  was  filed ;  they  might, 
therefore,,  have  stated  it  in  their  bill  as  an 
unascertained  amount.  No  action  was  threat- 
ened in  respect  of  the  61.,  and  the  plaintiff 
must  shew  that  he  was  in  danger. 

Mr.  J.  Russell  and  Mr.  Geldart,  for  the 
assignees  of  Bazeley. — The  plaintiffs,  and 
Coupland  &  Co.  as  their  agents,  are  the 
same  persons  as  regards  this  consignment ; 
the  plaintiffs,  therefore,  were  bound  to  hand 
over  the  produce  to  the  assignees.  As  to 
the  question  of  costs,  the  pluntiffs  had  no 
right  to  go  into  evidence. 

[WiGRAM,  V.C. — Only  in  this  way:  if 
the  defendants  deny  the  facts  necessary  to 
prove  it  an  interpleading  suit,  then  they 
may  enter  into  evidence  to  prove  those 
facts.] 

The  plaintiffs  must  pay  the  costs  of  the 
affidavit  of  merits,  upon  which  the  first  in- 
junction was  granted — Walbanke  v.  Sparks 
(3) :  also  the  costs  of  the  second  injunction. 

Mr.  GirdUstone,  in  reply. — The  moment 
the  shipments  were  made,  the  contract  with 
the  plaintifis  was  complete.  Coupland  & 
Co.  state  that  their  advances  were  made 
upon  the  security  of  the  goods  ;  if  so,  it 
must  have  been  after  the  shipment,  and 
then  it  is  a  proper  case  of  interpleader.  As 
to  the  62.,  we  were  not  bound  to  account 
for  monies  before  we  received  them.  As 
there  was  nothing  stated,  in  the  original  bill, 
as  to  the  6Z.,  we  could  not  have  stated  the 
payment  of  it  by  way  of  amendment. 


s 


2  Anst.  529. 
1  Sim.  385. 


March  2. — ^Wigram,  V.  C. — Up  to  the 

11th  of  January  1842,  the  assignees  of  Coup- 
land  &  Co.  did  not  object  to  the  suit ;  but 
insisted  upon  every  other  point.  The  first 
question  is,  whether  the  subjects  of  the  two 
suits  are,  upon  these  pleadings,  proper  sub- 
jects for  interpleader.  I  am  of  opinion, 
that  they  are  proper.  It  is  admitted,  that 
where  a  warehouseman  receives  property 
as  a  bailee,  and  nothing  is  done  before  the 
claim  by  the  depositor,  the  possession 
of  the  depositee  must,  in  many  cases,  be 
the  possession  of  the  party  making  the 
deposit,  and  the  relation  of  the  two  par- 
ties will  be  analogous  to  that  of  landlord 
and  tenant ;  in  which  case,  the  relation  of 
the  parties  will  often  preclude  the  latter 
from  disputing  the  right  of  the  former.  This 
is  very  clearly  explained  in  Crawshay  v. 
Thornton.  But  the  case  assumes  a  different 
aspect,  when  the  party  has,  by  an  act  of 
ownership,  transferred  his  interest  to  another : 
the  party  holding  the  goods  may  then  file  a 
bill  of  interpleader.  The  cases  illustrating 
this,  are  too  familiar  to  be  cited.  Even  if  I 
were  to  admit  that  the  original  bill  might 
have  been  framed  with  more  precaution,  still 
the  statements  are  consistent  with  the  sup- 
position, that  the  real  transaction  gives  the 
plaintiff  a  right  of  interpleader.  The  assig- 
nees of  Bazeley  and  Hansbrow,  who  now 
object  that  the  case  is  not  one  of  interpleader, 
have  not  demurred,  but  filed  an  answer,  in 
which  they  distinctiy  admit  that  the  alleged 
transactions  between  themselves  and  Coup- 
land  &  Co.,  in  respect  of  which  they  now 
claim  a  lien,  were  all  subsequent  to  the 
contract  in  1835-36,  under  which  the  plain- 
tiffs came  into  possession  of  the  monies  in 
question.  In  an  interpleading  suit,  where 
tile  plaintiff  has  no  interest,  and  the  con- 
test is  between  the  co-defendants,  I  must 
consider  this  sufficient  to  remove  any  equi- 
vocation or  uncertainty,  and  that  the  aver- 
ments in  the  answer  are  sufficient  to  relieve 
the  plaintiffs.  But  I  do  not  admit  that  the 
bill  is  open  to  observation  in  that  respect ; 
for  it  states  facts  that  are  known  to  both 
the  defendants  ;  and  where  a  bill  states  that 
two  claims  are  made  upon  a  party  for  the 
same  subject-matter,  that  is  primd  facie  a 
case  for  interpleader ;  if  the  answer  admits 
a  case  of  interpleader,  that  is  sufiicient.  In- 
dependentiy  of  the  above,  die  assignees  of 
Coupland  &  Co.  have  submitted  since  July 
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1839,  though  the  question  might  have  been 
raised  upon  motion.  Though  that  consi- 
deration is  not  conclusive,  jet  it  ought  to 
weigh  with  the  Court  in  a  question  of  this 
kind.  In  Langston  v.  Boyl8ton{^\  Lord 
Eldon  said  he  did  not  remember  a  case  of 
such  a  bill  ever  coming  to  a  hearing.  Next, 
as  to  the  supplemental  bill;  I  incline  to 
agree  that  the  interest  ought  to  have  been 
made  the  subject  of  amendment ;  and  that 
the  supplemental  bill  was  irregular,  except 
so  far  as  it  can  be  sustained  upon  the  other 
ground.  Next,  as  to  the  third  objection, 
which  relates  to  the  amount  of  the  sum, 
namely,  62.  I65.  6d,  The  case  of  Smith  v. 
Target  is  certainly,  to  some  extent,  an  au- 
thority; but  not  a  conclusive  one.  But 
does  the  practice  of  the  Court  agree  with  it? 
The  principle  of  an  interpleading  suit,  is  not 
to  protect  a  party  from  a  double  liability, 
but  a  double  vexation.  If  the  circumstances 
shew  that  the  plaintifT  is  liable  to  both  par- 
ties, that  is  not  a  case  for  interpleader — 
Crawshay  v.  Thornton.  Jew  v.  Wood  illus- 
trates the  same  proposition.  Assim[iing  this 
to  be  the  principle,  how  can  the  plaintiiFs* 
right  to  file  a  bill,  depend  upon  the  amount 
of  the  sum  claimed  ?  for  the  expenses  of  a 
lawsuit  do  not  depend  on  the  amount.  If 
the  claimants  think  the  subject  worth  pur- 
suing at  law,  they  cannot  complain  of  the 
holder  for  filing  his  bill.  I  cannot,  therefore, 
feel  satisfied,  that  the  practice  of  the  Court 
is  such  as  the  argument  supposes  it.  If  it 
is  necessary  to  decide  the  point,  this  case  is 
distinguishable  from  Smith  v.  Target,  on  the 
ground,  that  the  61,  is  part  of  a  laiger  de- 
mand ;  provided  this  can  be  shewn,  tibat  the 
plaintiff  was  not  bound  to  bring  it  into  con- 
test in  the  original  suit.  The  objection  is, 
that  it  ought  to  have  been  in  the  original 
bill,  and  that  therefore  the  supplemental 
bill  is  bad  as  £eur  as  regards  this  point.  This 
involves  a  question  of  costs  only.  My  opi- 
nion of  the  supplemental  biU,  as  a  question 
of  strict  practice,  is  in  favour  of  it.  The 
plaintiffs  were  boimd  to  bring  into  contest 
whatever  ftmd  came  into  their  hands  before 
the  decree,  upon  which  the  decree  ought  to 
operate  ;  nor  can  I  doubt  but  that  the  omis- 
sion to  do  so  would  have  formed  a  ground 
of  objection  at  the  hearing.  If,  from  the 
proceedings,  I  could  believe  that  a  wilful 

(4)  2  Vea.Jun.  108. 


disregard  of  expense  to  the  other  parties 
could  be  imputed  to  the  plaintifib,  I  should 
take  the  same  course  as  in  Dyson  v.  Morris 
(supra,  241 ),  and  throw  upon  the  plaintiff  the 
excess  of  costs.  But  there  is  nor  ground  for 
such  imputation.  The  61.  16s.  6d.  had  not, 
in  £sict,  been  received  at  the  time  of  the  ori- 
ginal bill ;  and  I  do  not  know  in  what  situ- 
ation the  sum  was  at  the  time  of  filing  the 
original  bill ;  nor  can  I  hold  that  the  plain- 
tiffs were  obliged  to  charge  themselves  with 
a  simi  not  yet  received.  I  cannot,  therefore, 
charge  them  with  irregularity.  The  plain- 
tiffs must,  however,  pay  the  costs  of  the 
evidence  gone  into,  and  the  costs  of  the 
affidavit  upon  which  the  original  injunction 
was  obtained,  except  so  much  as  consists  of 
the  usual  afiidavit.  The  plaintiffs  must  also 
pay  the  costs  of  the  motion  for  the  injunction 
in  the  supplemental  suit.  At  the  time  of 
filing  the  supplemental  bill,  the  original  in- 
junction had  been  submitted  to  for  more 
than  six  months,  and  no  proceedings  were 
threatened  in  respect  of  the  61,  received 
afterwards.  I  must  consider  that  the  plain- 
tiffs have  gone  beyond  what  their  own  pro- 
tection requires ;  and,  therefore,  that,  in  con- 
sequence of  such  vexation,  the  plaintiffs  in 
that  respect  must  be  visited  with  costs. 


WiGRAM,  V.C.I 

Mar.  2,  7.     /    ^aikes  r.  ward. 
WiU— Construction — Trust. 

Ay  by  his  willj  gives  all  his  monies^  ^c.  to 
his  wife,  *^  to  the  intent,  that  she  may  dispose 
of  the  same  for  the  benefit  of  herself  and  owr 
children,  in  such  manner  as  she  may  deem 
most  advantageous  ;**  and  appointed  his  wife 
executrix.  Semble —  The  wife  does  not  take 
an  absolute  interest  in  the  fund,  but  there  is 
a  trust  far  the  children  to  some  extent. 

The  relation  of  the  parties,  as  parent  and 
child,  is  an  ingredient  in  determining  the 
question,  whether  there  is  a  trust  or  not. 

G.  Raikes,  the  testator,  made  his  yrill, 
dated  the  15th  of  November  1838,  in  the 
following  words  : — "  This  is  the  last  will 
and  testament  of  me,  G.  Raikes.  I  give  to 
my  dear  wife  Marianne,  all  my  monies, 
securities  for  money,  and  personal  estate 
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wliatsoever,  to  the  uitent  that  she  may  dis- 
pose of  the  same  for  the  benefit  of  herself 
and  our  children,  in  such  manner  as  she  may 
deem  most  advantageous ;  and  I  make  and 
appoint  my  said  wife  sole  executrix  of  this 
my  will." 

The  testator  died  on  the  16th  of  January 
1840,  and  his  widow  proved  the  will.  The 
widow  afterwards  filed  her  bill,  to  obtain 
the  opinion  of  the  Court  upon  the  construc- 
tion of  the  will,  claiming  to  be  entitled  ab- 
solutely to  the  clear  residue,  after  the  pay- 
ment of  the  testator's  debts.  The  children 
of  the  testator  (defendants  to  the  bill,) 
insisted  that  the  widow  was  entitled  for  life 
only,  with  remainder  to  the  children,  in  such 
manner  as  she  should  appoint. 

Mr,  Temple  and  Mr,  O.  Z.  Russell,  for 
the  plaintiff. — ^The  widow  has  power  to  deal 
with  the  whole  fund  at  her  discretion,  and 
the  Court.will  not  hold  it  to  be  a  trust, 
except  it  is  such  a  trust  as  the  Court  can 
execute.  The  Court  could  not  here  define 
any  mode  in  which  she  should  exercise  the 
power,  or  say  that  she  should  not  apply  the 
greater  part  to  her  own  use. 

[WiGRAM,  V.C. — It  may  be  either  a  joint 
tenancy,  or  an  estate  for  life  in  the  widow, 
with  remainder  to  her  children.] 

The  question  is,  whether  the  testator 
meant  to  give  her  an  absolute  estate,  trusting 
to  her  good  feelings,  or  to  make  her  a  trustee. 
— Curtis  V.  Ripon  ( 1 ) ;  if  no  trust  is  declared, 
and  none  can  be  gathered  firom  the  will,  it 
is  an  absolute  interest — Sprange  v.  Bar- 
nard (2).  Here,  neither  the  property  nor  the 
persons  to  whom  it  is  given  are  certain,  nor 
can  the  Court  ascertain  the  shares. 
Robinson  v.  TickeU,  8  Yes.  142. 
Benson  v.  fVhiUam,  5  Sim.  24. 
The  children  are  no  direct  objects  of  bounty, 
but  only  the  occasion  of  bounty  to  the 
widow — Hammond  v.  Neame  (3).  In  Ham- 
ley  V.  Gilbert  (4),  there  were  no  words  of 
gift ;  yet  the  legacy  was  held  to  be  absolute 
in  the  mother,  siie  maintaining  her  son  dur- 
ing his  minority.  The  moment  the  Coiul 
says  it  is  a  trust,  it  deprives  the  executrix 
of  that  discretion  which  the  testator  has 
reposed  in  her.     In  all  the  cases  where  it 

(1)5  Mad.  434. 
(2)  2  Bro.  C.C.  686. 
h)  1  Swanst  36. 
(4)  Jac.  364. 


has  been  held  a  trust,  there  was  no  discre- 
tion given — Taylor  v.  Bacon{b'). 

Mr.  Boteler  and  Mr,  Faber,  for  the  chil- 
dren.— In  Hamley  v.  Gilbert,  the  words 
were,  "  at  her  discretion ;"  and  it  was  held  a 
trust  to  some  extent.  'W^en  the  purpose  is 
expressed  for  which  the  fiind  is  given,  the 
Court  will  hold  it  a  trust. 

Wetherell  v.  Wilson,  1  Keen,  80 ;  s.  c. 

5  Law  J.  Rep.  (n.s.)  Chanc.  235. 
Blackwell  v.  Bull,  Ibid.  176;  s.  c.  5 

Law  J.  Rep.  (k.s.)  Chanc.  251. 
Woods  V.  Woods,  1  Myl.  &  Cr.  401. 
Hadoto  V.  Hadow,  9  Sim.  438. 
Jubber  v.  Jubber,  Ibid.  503. 
Blakeney  v.  Blaheney,  6  Sim.  52. 
Cooper  V.  Thomion,  3  Bro.  C.C.  96, 1 86. 
Mr,  Temple,  in  reply. 

March  7. — ^Wigram,  V.C. — This  case  was 
argued  before  I  was  aware  that  the  accounts 
had  not  been  taken ;  and,  therefore,  in  point 
of  regularity,  I  can  make  no  decree  as  to  the 
right.  I  do  not  mean  to  lay  down  any  ab- 
stract rule,  that  I  will  never  do  it,  for  there 
may  be  cases  where  it  is  proper  so  to  do. 
In  this  case,  I  think,  to  a  certain  extent,  I 
may,  without  danger,  state  to  the  parties  what 
my  observations  on  the  cases  cited  are,  with- 
out decreeing  any  right.  The  bill  is  filed  by 
Mrs.  Raikes,  the  widow  and  executrix  of  the 
testator,  praying  the  directions  of  the  Court 
as  to  the  construction  of  the  will,  and  claim- 
ing to  be  entitied  to  the  fimd  absolutely ; 
and  the  defendants,  the  children,  insist  that 
a  trust  is  created  in  their  favour,  and  that 
Mrs.  Raikes  is  not  entitied  to  have  the  fund 
paid  out  to  her.  The  course  which  appeared 
to  me  at  the  hearing  to  be  most  expedient 
was,  that  Mrs.  Raikes  might  safely  take  a 
life  interest  in  the  fund,  with  power  to  apply 
as  occasion  arose.  In  support  of  the  plain- 
tiff's claim,  it  was  argued,  first,  that  a  be- 
quest to  a  person  to  enable  him  the  better 
to  accomplish  a  given  duty  was  an  absolute 
interest.  Secondly,  that  a  bequest  to  a 
person  in  terms  which,  according  to  the 
books,  was  precatory  only,  did  not  create 
a  trust  in  &vour  of  the  objects  of  the  testa- 
tor's bounty,  unless  the  amount  of  the  fund 
was  certain  ;  and  that  where  the  legatee  had 
power  to  dispose  of  the  fund  to  an  extent 
not  defined,  there  is  no  trust,  but  a  gift  of 

(5)  8  Sim.  100. 
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the  fund  absolutely ;  and  that  this  case  was 
within  the  scope  of  the  cases  deciding  that. 
For  the  defendants  it  was  argued,  that  the 
words  of  this  will  are  not  within  the  scope 
of  the  cases  upon  which  the  first  proposition 
depends ;  that  the  words  of  the  will  clearly 
create  a  trust  in  favour  of  the  children,  unless 
the  second  proposition  relied  on  by  the 
plaintiff,  prevents  the  Court  from  executing 
the  trust.  With  respect  to  the  second  proposi- 
tion, the  defendants  argued,  that  the  relation 
on  which  the  plaintiff  and  i^e  children  stood 
to  the  testator  and  to  each  other,  is  such 
that,  according  to  the  decided  cases,  the 
Court  has  power  to  measure  the  extent  of 
the  plaintiff's  obligation  to  the  children,  so 
far  as  to  say,  that  she  has  not  power  wholly 
to  alienate  the  fund  from  them.  The  argu- 
ment on  both  sides  proceeded  upon  the 
principle,  that  it  was  neither  intended  nor 
apprehended,  that  the  abstract  right  was  set 
up  hosdlely  to  the  interests  of  the  children. 
Upon  referring  to  the  cases  upon  the  sub- 
ject, the  first  is  Burrell  v.  BurreU  (6),  in 
which  the  testator  gave  to  the  wife  aU  his 
real  and  personal  estate,  to  the  end  she 
might  give  his  children  such  fortunes  as  she 
should  think  proper,  or  they  best  deserve. 
One  of  the  children,  being  dissatisfied,  con- 
tended, that  it  was  an  illusory  appointment. 
According  to  the  report  it  is  stated,  that  the 
Lord  Chancellor  gave  his  judgment  at  large, 
that  the  appointment  was  not  illusory,  but 
substantial.  It  ia  clear,  that  at  that  time  a 
gift  to  a  mother  to  the  intent  that  she  might 
provide  for  her  children,  was  not  an  absolute 
gift  to  her,  within  that  class  of  cases  where 
property  is  given  to  buy  a  ring,  a  horse,  &c. 
The  next  case  is  Brown  v.  Caaamajor  (J\ 
where  7,000^.  was  given  to  the  &ther,  the 
better  to  enable  him  to  provide  for  his 
younger  children.  The  capital  then  was 
directed  to  be  secured,  the  interest  to  be 
received  by  the  father  in  the  meantime,  with 
liberty  to  the  children  to  apply.  It  is  quite 
dear,  therefore,  that  at  that  time  it  was  by 
no  means  considered  that  the  relation  of 
parent  and  child  did  not  enable  the  Court 
to  say,  that  the  money  so  given  was  not  to 
some  extent  a  trust.  In  Hamley  v.  Gilbert^ 
the  Court  held,  that  the  children  took  some 
interest.     In  Broad  v.  Sevan  (8),  nothing 

(6)  Ambl.  660. 

(7)  4  Ves.  498. 

(8)  1  RiUM.  511,  ii.(a). 


could  be  more  indefinite  than  the  words 
used ;  and  though  it  is  true,  that  the  rule  is, 
that  where  the  amount  given  is  not  defined, 
the  Court  cannot  execute  the  trust,  yet  where 
the  relation  of  the  parties  is  such  as  to  enable 
the  Court  to  intend  a  bounty,  the  Court  will 
go  a  great  way  to  effectuate  the  intention  of 
Uie  parties.  There,  Sir  Thomas  Plumer  held, 
that  the  daughter  had  a  beneficial  interest, 
and  referred  it  to  the  Master  to  ascertain  the 
amount.  WetkereU  v.  Wilson  went  beyond 
the  previous  cases.  There,  the  interest  was 
directed  to  be  paid  to  the  husband,  the  better 
to  enable  him  to  maintain  the  children  of 
their  marriage  till  their  shares  should  become 
assignable;  the  husband  assigned  all  hia 
property  to  trustees,  for  "the  benefit  of  his 
creditors.  The  Master  of  the  Rolls  held 
that  to  be  a  trust  for  the  benefit  of  the  child ; 
whether  upon  the  ground  of  the  relation  of 
the  parties  I  do  not  know ;  but  in  all  the 
cases  where  the  question  has  been  between 
children  and  parents,  and  brothers  and 
sisters,  there  has  been  a  reference  to  the 
Master  to  inquire  what  was  to  be  done, 
without  laying  down  any  positive  rule.  The 
case  most  relied  on  was  Woods  v.  Woods ; 
there  the  testator,  after  directing  a  sale  of 
his  property,  said,  "  and  if  sold,  aU  overfiush 
to  my  wife,  towards  her  support,  and  her 
family."  It  ¥ras  argued,  that  there  was  no 
trust  for  the  children,  but  that  the  wife  took 
absolutely  ;  the  Lord  Chancellor  makes 
there  some  important  observations  upon  that 
class  of  cases  cited  for  the  plaintiff,  that 
"  they  only  decide,  that  where  a  gift  is  made 
to  a  person,  and  a  trust  created  in  that 
person,  the  Court  may  safely  and  properly 
pay  over  the  fimd  to  the  individusd  who  is 
such  trustee ;  but  they  are  &r  from  deciding, 
that  the  person  to  whom  the  payment  is  so 
made  in  tiiat  character,  shall  not  be  account- 
able for  the  fund  to  those  for  whose  benefit 
the  trust  is  created — Hadow  v.  Hadow^ 
Jvhher  v.  Jubber,  Chambers  v.  Atkins  (9), 
and  Foley  v.  Parry  (10).  I  merely  give  my 
opinion  for  the  benefit  of  Mrs.  Raikes,  but 
I  will  not  decide  the  point,  as  the  accounts 
are  not  yet  taken.  I  cannot  but  consider  the 
cases  cited  as  raising  formidable  obstacles  to 
Mrs.  Raikes  claiming  the  absolute  interest ; 
but  the  Court  will  not  deprive  her  of  the 

(9)  1  Sim.  &  Stu.  382 ;  s.  o.  1  Law  J.  Rep. 
Chrao.  208. 

(10)  5  Sim.  138. 
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power  of  appointing  the  property,  but  will 
sanction  any  reasonable  distribution  of  the 
fund,  when  the  other  stage  arises  for  doing 
that.  There  must  be  the  usual  decree  for 
an  account,  with  a  view  to  clear  the  fund. 
Further  directions  and  costs  reserved. 


CROCKETT  V,  CROCKETT. 


WiGRAM,  V.C.I 

Mar.  17,  21.  / 

Will — Construction —  Trust, 

J,  C,  by  his  wUly  directed  that  all  his  pro- 
perty should  be  at  the  disposal  of  his  wife, 
for  herself  and  children : — Held,  that  the 
wife  was  not  entitled  absolutely  to  the  fund; 
but  that  the  children  took  an  interest  in  posses- 
sion under  the  wUL  The  fund  was  ordered 
to  be  brought  into  court,  and  the  income  to 
be  paid  to  the  wife  during  the  infancy  of  the 
children,  she  maintaining  them  thereout;  with 
liberty  to  the  children  to  apply, 

John  Crockett,  the  testator,  made  his 
will,  dated  the  15th  of  March  1831,  at 
Macao,  in  the  following  words : — 

"  Be  it  known  to  all  men  by  these  pre- 
sents, that  my  last  desire  is,  diat  all  and 
every  part  of  my  property  shall  be  at  the 
disposal  of  my  most  true  and  lawful  wife,  for 
herself  and  children.  In  the  event  of  any 
unforeseen  accident  happening  to  myself, 
which  God  forbid,  I  recommend  the  ma- 
nagement of  my  affairs  to  my  Mends,  A. 
and  B." 

There  were  five  children  of  the  marriage, 
one  of  whom  was  bom  after  the  death  of  the 
testator,  but  who  had  since  died.  Adminis- 
tration cum  testamento  annexo  was  granted 
to  the  widow. 

The  widow,  acting  in  the  belief  that  she 
took  an  absolute  interest  under  the  will, 
executed  a  voluntary  settlement,  dated  Sep- 
tember 1837,  whereby  it  was  witnessed,  that 
out  of  love  to  her  cluldren,  she  authorized 
Dent  &  Co.,  in  whose  hands  the  money  was, 
to  transfer  15,000Z.  to  certain  trustees,  upon 
trust  to  permit  her  to  receive  the  dividends 
for  her  life,  with  remainder  to  her  chil- 
dren. 

Mr,  Russell,  for  the  plaintiffs,  con- 
tended, that  either  the  wife  and  children 
took  as  joint  tenant^  under  the  will  — 


Wilde* s  ease  (1),  or  that  the  mother  took  a 
life  estate,  with  remainder  to  the  children. 
Cook  V.  Cook,  2  Vem.  545. 
Alcock  V.  EUen,  Freem.  C.C.  185. 
Oates  V.  Jackson,  2  Stra.  1172.        ' 
Buffar  V.  Bradford,  2  Atk.  220. 
Jubber  v.  Jubber,  9  Sun.  503. 
Hadow  V.  Hadow,  Ibid.  438. 
Cutbush  V.  Cutbush,  1  Beav.  184 ;  s.  c. 

8  Law  J.  Rep.  (n.s.)  Chanc.  175. 
Vaughan  v.  the  Marquis  of  Headfort, 

10  Sim.  639;  s.  c.  9  Law  J.  Rep. 

(n.s.)  Chanc.  271. 
BlackweU  v.  BuU,  1  Keen,  176;  s.  c. 

5  Law  J.  Rep.  (n.s.)  Chanc.  251. 

Mr,  Sutton  Sharpe  and  Mr,  Goldsmid^ 
for  the  widow. — ^This  is  an  absolute  gift  in 
the  first  place  to  the  widow,  at  her  disposal ; 
the  testator  then  goes  on  to  declare  the  pur- 
pose for  which  he  gives  it  her. 

Robinson  v.  Tickell,  8  Ves.  142. 

Hammond  v.  Neame,  1  Swanst.  35. 

Cooper  V.  Thornton,  3  Bro.  C.C.  96, 186. 

Bushnell  v.  Parsons,  Prec.  in  Chanc.  218. 

Curtis  V.  Ripon,  5  Mad.  434. 
If  the  wife  does  not  take  absolutely,  she 
will  take  an  estate  for  life,  with  remainder 
to  her  children.  The  words  **  to  be  at  her 
disposal,"  mean  that  she  shall  have  a  power 
to  appoint  after  her  death.  Wherever  it  has 
been  held,  that  the  parent  and  children  take 
as  tenants  in  common,  there  have  been  no 
words  in  the  will  to  indicate  a  succession  of 
interests. 

Morse  v.  Morse,  2  Sim.  485. 

Ambler,  Blunt's  edit.  562,  n. 

Mr,  Stinton,  for  the  trustees  of  the  set- 
tlement, who  disclaimed,  and  said  they  never 
acted,  asked  to  be  dismissed,  with  costs. 

Mr,  Russell,  in  reply. — The  cases  cited 
for  the  widow  have  no  application,  according 
to  the  observation  of  the  Lord  Chancellor,  in 

Woods  V.  Woods,  1  Myl.  &  Cr.  401. 

Benson  v.  Whittam,  5  Sim.  22. 

MaUm  V.  Keighley,  2  Ves.  jun.  335. 

Jeffery  v.  Honywood,  4  Mad.  398. 

March  21.— Wigram,  V.C— The  bill  in 
this  case  is  filed  by  the  four  children  against 
the  mother,  insisting  that  they  axe  entitled 

(1)  6  Rep.  16. 
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jointly  with  tbeir  mother  to  the  funds,  and 
that  tiie  voluntary  deed  of  trust  did  not 
bind  them;  praying  the  usual  accounts, 
and  a  declaration  of  the  rights  of  the  par- 
ties. For  the  plaintiiEs  it  was  argued,  that 
under  the  will  of  the  testator,  they  took 
jointly  with  the  mother,  and  that  the  de- 
ceased child's  share  survived  to  the  others. 
For  the  defendant  it  was  urged,  first,  that 
she  took  absolutely,  or  if  not  absolutely, 
then  for  life,  with  remainder  to  her  chil- 
dren. Thirdly,  that  the  children  interested 
in  the  funds,  included  the  children  of  a 
second  marriage,  if  any  such  there  should 
be.  Fourthly,  that  if  the  trust  deed  was 
not  altogether  good,  it  was  altogether  void. 
The  late  case  of  Raikes  v.  fVard(2\  which 
I  had  to  consider,  was  somewhat  similar  to 
this.  The  cases  to  which  reference  was 
made  were  Burrell  v.  BurrelH^i)^  Brown 
V.  Casamajor  (4),  Hamley  v.  Gilbert  (5), 
Roberts  v.  Smith  (6),  Broad  v.  Bevan  (7), 
Wetherell  v.  Wilson  (8),  Hadow  v.  Ha- 
dofv,  Jubber  v.  Jubber,  Woods  v.  Woods, 
and  Chambers  v.  Atkins  {9),  In  Woods 
v.  Woods,  Lord  Cottenham  explained  the 
cases  like  Robinson  v.  TickeU,  in  which 
the  whole  property  had  been  committed 
to  the  parent,  by  saying,  that  the  Court 
in  such  cases  only  meant  to  decide,  that 
the  fund  might  safely  be  committed  to  the 
care  of  the  parent.  In  the  present  state  of 
the  authorities,  and  the  state  of  the  fsimily, 
I  think  the  safest  course  would  be,  to  have 
the  whole  fund  brought  into  court ;  to  decree, 
that  the  children  take  an  interest  in  posses- 
sion under  the  will ;  that  the  trust  deed  is 
not  binding  upon  them ; — secondly,  to  give 
the  whole  income  to  the  mother  during  the 
infemcy  of  the  children,  she  maintaining  them 
thereout,  with  liberty  to  the  children  to 
apply.  At  present,  I  can  only  negative  the 
absolute  claim  of  the  widow,  and  reserve 
my  opinion  upon  any  other  application  till 
it  is  made. 

(2)  See  preceding  case. 
(8)  Ambi.  660. 
(4)  4  Ves.  498. 
(6)  Jto.  854. 

(6)  MS. 

(7)  1  Rosa.  511,11. 

(8)  1   Keen,  80;  8.  o.  5  Law  J.  Rep.  (n.b.) 
Ghana  285. 

(9)  I  Sim.  &  Stn.  882 ;  a.  c.  1  Law  J.  Rep. 
Chano.  208. 


} 


HANSON  r.  BURTON. 


K.  Bruce,  V.C. 
May  5. 

Practice. — Bi^krupt — Dismissal  of  Bill. 

Motion  by  a  bankrupt  defendant,  thai  the 
plaintiffs  might,  within  a  limited  time,  file  a 
supplemental  bill  against  his  assignees,  or 
that  the  bill  might  be  dismissed,  as  against 
him,  with  costs, '—Held,  to  be  irregular,  and 
refused. 

The  costs  of  the  motion  were  not  given 
against  the  bankrupt,  on  the  ground  of  his 
being  a  bankrupt. 

Mr,  Rogers  moved,  on  the  part  of  a 
defendant  in  this  suit,  who  had  become 
bankrupt,  that  the  plainti£&  might,  within  a 
limited  time,  file  a  supplemental  bill  against 
his  assignees,  or  that  die  bill  might  be  dis- 
missed, as  against  him,  with  costs.  In  sup- 
port of  this  motion,  he  dted — 

1  Smith's  Chanc.  Prac.  328. 

Monteith  v.  Taylor,  9  Ves.  616. 

Rhode  V.  Spear,  4  Madd.  51. 
In  answer  to  a  question  put  by  Knight 
Bruce,  V.C,  he  admitted  that  the  cause  was 
not  in  such  a  state  that  the  defendant  could 
move  to  dismiss  the  bill  for  want  of  prose- 
cution. 

Mr,  ToUer,  contra,  contended,  that  the 
motion  was  irregular,  and  ought  to  be  refused, 
and,  although  the  defendant  was  a  bankrupt, 
refused  with  costs. 

Knioht  Bruce,  V.C.  (after  confening 
with  the  registrar). — I  quite  agree  with  what 
was  laid  down  in  Monteith  v.  Taylor ;  and, 
if  the  cause  is  in  such  a  state  that  the  defen- 
dant may  move  to  dismiss  the  bill  for  want 
of  prosecution,  he  is  quite  at  liberty  to  do 
so.  This  is  not  the  motion  now  before  me. 
Such  a  motion  I  never  heard  of,  and  it  ap- 
pears to  me  to  be  quite  irregular,  in  which 
view  I  am  confirmed  by  the  registrar.  The 
motion  must  be  refused,  and  had  the  defen- 
dant not  been  a  bankrupt,  I  should  have 
refused  such  a  motion  with  costs.  I  shall 
not,  however,  give  costs  against  a  bankrupt. 
Reserve  the  costs  till  the  hearing. 
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WiGRAM,  V.C. 

March  21,  22 ;  >  macfadden  «.  Jenkins. 
April  15. 

Trust — Parol  Declaration, 

A,  being  a  creditor  of  B,  to  the  amount  of 
5001.  y  gave  a  verbal  direction  to  B,  to  hold 
that  sum  for  the  benefit  of  C ;  and  B,  in 
part  execution  of  the  trusty  advanced  101, , 
part  thereof  to  C,  Upon  the  death  of  A, 
his  adminsstraior  brought  an  action  against 
B,  to  recover  the  money,  C,  then  filed  a 
biil  against  B,  and  the  administrator  ;  and 
it  was  held  upon  motion^  that  C,  was  entitled 
to  an  it^nction  against  the  administrator  to 
stag  the  proceedings  at  law, 

Semble — This  was  prim&  facie  a  vaUd 
declaration  of  trust  in  favour  of  C, 

The  bin  stated,  that  the  defendant  Jenkins, 
and  W,  the  testator,  were  upon  intimate 
terms  for  many  years  past,  and  were  in  the 
habit  of  accommodating  each  other  with 
loans  for  short  periods ;  that  on  the  12th  of 
Febmary  1840,  Jenkins  borrowed  of  the 
testator  the  sum  of  500Z.,  and  gave  as  a 
security  a  crossed  cheque ;  that  W,  at  that 
time  being  in  bad  h^th,  was  desirous  of 
making  a  provision  for  the  plaintiff,  and  on 
the  21st  of  May  1840  gave  directions  to 
B.  to  go  to  Jenkins,  and  tell  him  to  hold 
the  5002.  in  trust  for  the  plaintiff;  that 
shortly  afterwards,  Jenkins,  on  the  applica- 
tion of  the  plaintiff,  paid  to  her  lOZ.,  in  part 
performance  of  the  said  trust  of  the  5002. ; 
that  shortly  after  the  death  of  the  testator, 
which  took  place  on  the  22nd  of  December 
1841,  the  defendant  S.  W,  who  was  the 
brother  and  administrator  cum  testamento 
annexe  of  the  testator,  commenced  proceed- 
ings at  law  to  recover  the  500/.  in  the  hands 
of  Jenkins.  The  bill  was  filed  by  the  plain- 
tiff against  Jenkins  and  S.  W,  praying  that 
it  might  be  declared  that  the  5002.  in  the 
hands  of  Jenkins  was  subject  to  the  trust 
in  her  &Tour,  and  for  an  injunction  to  re- 
strain the  proceedings  at  law.  The  plaintiff 
now  moved  for  the  injunction.  In  support 
of  the  motion,  there  was  an  affidavit  of  B, 
who  deposed  that  he  was  employed  by  the 
testator  to  carry,  and  did  carry,  this  message 
to  Jenkins,  and  an  affidavit  of  Jenkins, 
who  stated,  that  he  received  such  a  message 
through  B,  and  ^lat  the  testator  never  after- 
wards asked  for  the  5002.,  or  attempted  to 
exerdse  any  controul  over  the  same  ;  that 
Maw  Sbriss,  XI.«-Cbanc. 


shortly  after  he  accepted  the  trust,  the  plaui- 
tiff  applied  to  him  for  102.,  in  part  payment 
of  the  5002.,  and  that  he  immediately,  in 
compliance  with  such  request,  paid  the  same 
to  her;  and  that  he  made  such  payment 
without  any  interference  on  the  part  of  the 
testator.  The  plaintiff  also  made  an  affidavit, 
that  the  testator  communicated  to  her  the 
message  he  had  sent  to  Jenkins,  and  told 
her  that  Jenkins  would  hold  the  money  for 
her  benefit ;  and  that  the  deponent,  in  con- 
sequence, shortly  afterwards  made  the  ap- 
plication to  Jenkins  for  102.,  part  thereof. 

Mr,  Sutton  Sharpe  and  Mr.  G.  L.  Rus- 
selly  for  the  motion. — ^There  is  nothing  in  the 
Statute  of  Frauds  that  makes  it  necessary 
that  a  declaration  of  trust  of  personal  estate 
shoiQd  be  in  writing. 

Fordffce  v.  WiUis,  8  Bro.  C.C.  587. 

Nabb  V.  Nabb,  10  Mod.  404. 

BayUy  v.  Boulcotty  4  Russ.  345. 

Benbow  v.  Townsend,  1  Myl.  &  K.  510 ; 
s.  c.  Law  J.  Rep.  (n.s.)  Chanc.  215. 
The  case  of  Wheatley  v.  Pttrr(l)  is  very 
analogous  to  the  present  case. 

[WiGRAM,  V.C. — ^It  is  very  difficult  to 
reconcile  that  case  with  Jones  v.  Edwards 

(2)0 

Consideration  is  immaterial,  if  the  trust 
is  actually  created : — 

Ex  parte  Pge,  and  Ex  parte  Dubost, 

18  Ves.  140. 
CoUinson  v.  Pattrick,  2  Keen,  123. 

Mr,  Wakefield  and  Mr,  Kenyon,  contrft. 
— -K  it  is  a  valid  absolute  disposition  of  the 
money,  it  is  a  gift  of  the  debt  to  the  plaintiff, 
and  no  trust.  To  make  this  case  analogous 
to  Wheatley  v.  Ptirr,  the  testator  must  have 
constituted  himself  a  trustee,  and  not  Jenkins. 

[WiQRAM,  V.  C.  —  The  question  then 
would  be,  whether  S.  W.  is  not  a  trustee.] 

When  there  is  no  consideration,  and  no 
trust  executed,  the  plaintiff  cannot  come  to 
this  court  to  have  it  executed.  The  testator 
could  have  recalled  this  direction  whenever 
he  pleased — Taylor  v.  Lenday  (3).  If  the 
legal  tide  was  not  divested  out  of  the  testa- 
tor, the  Court  cannot  fasten  a  trust  upon 
the  money  in  the  hands  of  Jenkins,  for  the 
legal  right  must  be  in  the  party  who  is  to 
be  declared  a  trustee.     It  is  analogous  to 

(1)  1  Keen,  551;  ■.  c.  6  Law  J.  Rep.  (n.s.) 
Chano.  195. 

(2)  I  MyL  &  Cr.  226. 

(3)  9  East,  49. 

SO 
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the  case  of  a  cheque  given  hy  a  man  in  his 
last  illness,  and  not  presented  till  after  his 
death. 

*  Tate  V.  Hubert,  4  Bro.  C.C.  286 ;  s.  c. 
2  Ves.  jun.  111. 

Ex  parte  Pye  and  Ex  parte  Dubost. 

Coleman  v.  Sarrel,  3  Bro.  C.C.  12. 

Pulvertoft  V.  Pulvertofl,  18  Ves.  84. 

EUison  V.  Ellison,  6  Ves.  656. 
Mr,  Sutton  Sharpe,m  reply.— If  a  party 
has  made  a  positive  declaration  of  trust,  the 
Court  will  jcarry  it  into  effect,  though  it  is 
without  consideration.  But  the  Court  will 
not  imply  a  trust  without  consideration.  In 
Bailey  v.  Boukott,  the  plaintiff  had  not  de- 
clared herself  a  trustee,  hut  had  only  ex- 
pressed an  intention  to  do  some  act,  which 
would  have  constituted  her  such.  Wkeatley 
V.  Purr  was  cited  without  disapprohation  in 
Godsalv.  Webb  (4). 

March24.— WiGRAM,  V.C,  after  stating 
the  facts  of  the  case,  proceeded  as  follows : 
— ^The  personal  respectability  of  Jenkins 
and  B,  who,  with  the  plaintiff,  have  made 
affidavits  in  support  of  the  motion,  is  ad- 
mitted at  the  bar,  and  their  testimony  in 
support  of  the  plaintiff's  claim  is  so  direct 
and  positive,  that  I  could  not  say  that  the 
plaintiff  has  not  made  out  her  case,  if  the 
&cts  deposed  to  by  them  entitle  her  to  the 
eqidty  she  claims.  The  evidence  on  the 
part  of  the  defendant  S.  W.  tends  to  throw 
some  degree  of  doubt  upon  the  evidence  for 
the  plaintiff^  which,  indeed,  was  all  that  was 
to  be  expected.  In  this  state  of  the  evidence, 
according  to  the  usual  course  of  the  Court, 
I  shall  reserve  my  judgment  upon  the  facts 
jof  the  case,  and  direct  my  judgment  upon 
this  motion  to  the  other  points.  First,  it  is 
sufficiently  clear,  that  the  trial  of  the  pend- 
ing action  will  decide  nothing,  in  this  case, 
wUch  this  Court  would  deem  conclusive 
against  the  plaintiff.  Secondly,  it  is  clear 
that  in  this  court,  inasmuch  as  the  direc- 
tions, by  which  the  plaintiff  claims,  were  not 
foimded  in  value,  the  Court  will  not  lend  its 
aid  to  perfect  the  title  of  the  plaintiff,  unless 
in  the  lifetime  of  the  testator  there  were 
transactions  which  are  binding  on  the  ad- 
ministrator. Thirdly,  I  think  it  may  be 
safely  stated  as  an  abstract  proposition,  that 
if  the  testator  had  declared  himself  a  trustee 

(4)  2  Keen,  118j  s.  c.  7  Law  J.  Rep,  (n.s.) 
ChancirS. 


of  the  debt  for  her,  she  would  have  an  equity 
against  the  administrator.  Lastly,  I  think 
it  is  clear  upon  the  authorities,  as  an  abstract 
proposition,  that  in  the  case  of  personal 
property  there  may  be  a  good  declaration 
of  trust  without  writing.  The  first  of  these 
propositions  depends  upon  the  accuracy  of 
the  others.  The  second  is  clear  from  the 
cases  of  Cohnan  v.  Barrel,  EUison  v.  EUi^ 
son,  Adams  v.  Claxton{5),  Antrobus  v. 
Smith{Q),  Cotteen  v.  Missing {7),  Puher- 
toft  V.  Pulvertoft,  Ex  parte  Pye  and  Ex 
parte  Dubost,  Edwards  v.  Janes,  and  the 
late  case  of  Dillon  v.  Coppin{S),  before 
Lord  Cottenham.  The  third  point  depends 
upon  Ex  parte  Pye  and  Ex  parte  Dubost, 
which  were  followed  by  the  Master  of  the 
Rolls  in  Wheatley  v.  Purr  and  CoUinson  v. 
Pattrick,  to  which  may  be  added,  Shane  v. 
Cadogan  (9),  and  the  principle  in  the  case 
oi  Flower  v.  Marten  {\0).  The  last  point 
is  sufficiently  established  by  the  cases  cited 
at  the  bar.  Such  is  the  state  of  the  case  as 
to  the  points  made  at  the  bar,  and  I  have 
thought  it  right  to  mention  the  above  au- 
thorities, in  order  that,  if  the  parties  appeal, 
the  principle  established  by  the  cases  referred 
to,  may  be  j^y  considered.  There  is  a 
difficulty  in  reconciling  all  the  cases  that 
have  been  dted,  which,  perhaps,  may  be 
explained,  on  the  principle  that  a  declaration 
of  trust  is  a  complete  transaction,  and  that 
the  Court  need  not  look  beyond  the  decla- 
ration of  trust,  in  order  that  it  may  be  in  a 
position  to  enforce  it;  whereas,  in  an 
agreement  to  assign,  or  an  attempt  to  assign 
in  an  informal  manner,  the  origin  of  ti^e 
transaction  must  be  inquired  into;  and 
where  there  is  no  valid  consideration,  the 
Court,  on  general  principles,  wiU  refuse 
to  peifect  it.  There  is  a  strong  analogy  in 
the  case  of  suits  to  enforce  a  demand  arising 
out  of  illicit  transactions  between  the  parties. 
If,  in  such  cases,  the  Court  finds  an  account, 
or  any  act  done  by  the-  party  upon  which 
the  Court  can  proceed,  without  investigating 
the  origin  of  the  demand,  it  will  do  so— 
Davenport  Y,  Whiimore  (11).  But  the  form 

(5)  6  Vea.  235. 

(6)  12  Ibid.  39. 


(7)  1  Mad.  176. 
(8)9 


,  ,  9  Law  J.  Rep.  (n.8.)  Cbanc.  87. 

(9)  3  Sugd.  Vend.  3c  For.  App.  27. 

(10)  2  Myl.  3c  Cr.  459 ;  a.  o.  6  Uw  J.  Rep.  (m.8.) 
Chanc.  167. 

(11)  Ibid.  177 ;  8.  c.  6  Law  J.  Rep.  (n.s.)  Cbanc. 
58. 
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of  Uie  transaction  may  be  such  as  to  oblige 
the  Court  to  go  into  the  origin  of  the  trans- 
action. It  is  unnecessary  to  pursue  this 
question  further  in  the  present  stage  of  the 
cause.  I  am  so  much  pressed  by  the  modem 
authorities  in  which  a  declaration  of  trust 
has  been  held  sufficient,  that  I  must,  }ipon 
this  motion,  make  the  order  asked.  But  it 
was  said,  that  I  could  not,  upon  this  motion, 
say  that  I  would  reserve  the  question  of 
evidence,  without  deciding  that  the  case  at 
the  RoUs  was  erroneously  decided.  I  mean 
to  give  no  opinion  as  to  Uie  ultimate  chance 
of  die  plaintiff's  success.  Upon  this  motion 
I  cannot  venture  to  form  a  conclusive  opi- 
nion, for  the  evidence  here  is  not  so  full  as 
it  was  in  Wheatley  v.  Purr,  I  have  this 
further  observation  to  make,  that  the  plain- 
tiff may  consider  how  she  can  relieve  herself 
of  this  foimal  difficulty.  The  biU  prays, 
that  Jenkins  may  be  declared  a  trustee. 
The  question  is,  whether  it  should  not  have 
prayed  that  the  administrator  and  Jenkins, 
or  one  or  the  other  of  them,  had  become 
trustees.  The  observations  of  Lord  Cotten- 
bam,  in  Edwards  v.  Jones,  may  make  that 
material.  Injunction  granted,  and  the  money 
to  be  brought  into  court. 


WiGRAM,  V.C. 
April  15,  20. 


INTOSH  V.  THE  GREAT 
WESTERN  RAILWAY  COM- 
PANY. 

Witness,  Examination  de  bene  esse  — 
Computation  of  Time — Intervening  Sunday. 

In  computing  the  three  dags'  notice  of  an 
examination  of  a  witness  de  bene  esse,  an 
intervening  Sunday  will  be  reckoned;  the 
reason  for  its  being  excluded  from  the  com^ 
putaHon  in  a  notice  of  motion  not  existing  in 
this  case. 

On  Saturday  the  19th  of  March,  the 
plaintiff  had  obtained  an  order  on  a  motion 
of  course  to  examine  a  witness  de  bene  esse, 
and  the  order  was  served  on  the  defendant's 
clerk  in  court  the  same  day.  The  witness 
was  examined  on  the  22nd  of  March  follow- 
ing. The  defendant  now  moved,  that  these 
depositions  might  be  suppressed :  first,  on 
the  ground,  that  the  order  ought  to  have 
been  obtained  upon  a  motion  with  notice ; — 
secondly,  that  tlie  affidavit  upon  which  the 


order  had  been  obtained,  should  have  stated 
the  particulars  as  to  which  the  witness  was 
to  be  examined  ; — thirdly,  that  three  clear 
days'  notice  of  the  examination  had  not  been 
given  to  the  defendants,  so  as  to  afford  them 
the  opportunity  of  cross-examining  the  wit- 
ness. 

Mr,  Girdlestone  and  Mr,  Stephens,  in 
support  of  the  motion,  as  to  the  first  point, 
dted  2  Dan.  Ch,  Prac,  541. 

[WiGRAM,  V.C. — Can  I  upon  this  motion 
decide  upon  the  regularity  of  the  order  of 
the  19th  of  March?] 

As  to  the  second  point : — 
2  Dan.  Ch.  Prac.  547. 
Pearson  v.   Ward,  1  Cox,  177;  s.  c. 
2  Dick.  648. 
Thirdly,  it  was  contended,  that  the  inter- 
vening Sunday  being  a  dies  non,  there  was 
not  due  notice. 

2  Dan.  Ch.  Prac.  548. 

Loveden  v.  Lord  Milford,  4  Bro.  C.C. 

540. 
Hankin  v.  MiddledUch,  2  Ibid.  640. 
Tomkins  v.  Harrison,  6  Mad.  315. 

Mr.  Sutton  Sharpe  and  Mr.  Walpole^ 
contra, — Upon  this  motion,  it  must  be  as- 
sumed that  the  order  of  the  19th  of  March 
was  regularly  obtained.  In  this  case,  due 
notice  was  given  of  the  intention  to  examine. 
In  the  computation  of  ti|ne,  a  Sunday  is 
always  reckoned,  except  it  should  happen 
to  be  the  last  day.  The  cases  all  assume 
that  an  intervening  Sunday  is  to  be  reckoned. 

2  Dan.  Ch,  Prac.  346. 

Angell  v.  Wescombe,  1  Myl.  &  Cr.  48. 

Milbum  V.  Lyster,  5  Sim.  565. 

Manners  v.  Bryan,  Ibid.  147 ;  s.  c.  1 
Myl.  &  K.  453. 

Gilh,  For.  Rom.  140. 

April  20. — ^WiGRAM,  V.C. — ^As  this  mo- 
tion does  not  seek  to  discharge  the  order  of 
the  19th  of  March,  that  order  must  now  be 
taken  to  be  regular.  In  M^Kenna  v.  Eve- 
ritt  (1),  it  was  decided  that  an  ex  parte 
order  for  the  examination  de  bene  esse  of  a 
soldier,  under  orders  to  proceed  abroad,  wa^ 
regular ;  and  Lord  Langdale's  decision  in 
that  case  is  in  accordance  with  the  practice 
as  laid  down  in  Gilb,  For.  Rom.  140.  As 
to    the  question,   whether  an  intervening 

(1)  2  BeaT.  188;  s.  c.  9  Law  J.  Rep.  (n.s.) 
Chano.  98. 
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Sunday  should  be  reckoned  in  the  compa« 
tation  of  the  three  days,  the  practice  is  fiir 
from  being  settled.  In  some  of  the  cases 
a  difference  appears  to  exist  as  to  the  proper 
method  of  computation—- AfoolAan  v.  Wca^ 
kett(2\  Manners  v.  Bryan,  Bullock  ▼. 
Edinton  (3).  It  has  certainly  always  been 
my  impression,  that  Sunday  was  to  be 
reckoned,  except  it  should  fall  on  the  last 
day ;  and  in  fact,  the  points  in  controversy 
in  the  cases  of  Boys  v.  Morgan  (4),  MiVbwm 
y.  LysteTj  and  Angell  v.  Wescombe,  could 
not  have  arisen,  except  it  had  been  assumed 
that  the  intermediate  Sunday  was  to  be 
counted.  At  law,  the  Sunday  is  counted — 
Crestoell  v.  Green  (5),  WcUher  v.  Beaumont 
(6),  1  Arch.  Prac.  K.B.  93.  But  it  may 
be  said,  that  Sunday  is  not  computed  in  a 
notice  of  motion — MaxweU  v.  Phillips  (7). 
But  is  that  at  all  analogous  to  the  present 
case  ?  The  reason  for  that  in  a  notice  of 
motion,  is,  that  a  party  must  be  prepared 
to  meet  the  motion  by  a  certain  day ;  and, 
if  he  is  not  then  prepared,  the  motion  is 
granted.  That  reason  does  not  exist  here. 
The  object  of  the  notice  is  to  give  the  party 
an  opportunity  of  cross-examining  the  wit- 
ness, which  opportunity  is  not  lost  by  the 
party  not  being  ready  at  the  precise  day. 
I  am  of  opinion,  therefore,  that  the  inter- 
vening Sunday  must  be  reckoned,  assuming 
that  t£ie  three  days*  notice  of  the  examina- 
tion is  requisite. 

Motion  refttsedy  with  costs. 


] 


WlORAM,  V.C. 

April  27,  28,  29 ;  >  cooke  «.  fryeb. 
May  7. 

Marriage-^Infant —  Settlement — PropO' 
sals  before  Master — Substituted  Settlement, 

Upon  a  treaty  of  marriage  between  F.  and 
the  daughter  of  a  lunatic,  a  petition  was  pre^ 
sented  under  the  Marriage  Act,  for  the  con- 
sent of  the  Lord  Chancellor,  and  a  reference 
was  made  to  the  Master  as  to  the  propriety 
of  the  marriage.     Proposals  for  a  settlement 

(2)  1  Mer.  24B. 

(3)  1  Sim.  481. 

(4)  9  Ibid.  262. 

(5)  H  East.  537. 

(6)  11  Ibid.  271. 

(7)  6  Ves.  146. 


werecatrried  tfi,  supported  by  the  afidanU of 
F,  that  he  had  agreed  to  settle  20,000^.  of 
his  own  money,  and  the  future  property  of 
the  lady.  The  Master's  report  of  the  pro» 
priety  of  the  marriage  was  confirmed,  F, 
afterwards  wished  to  substitute  odier  property 
of  greater  value  for  the  20,000^.,  and  being 
advised  that  he  could  not  do  so  without  the 
leave  of  the  Court,  he  caused  other  articles 
of  marriage  to  be  drawn  up  and  executed, 
and  the  parties  shortly  afterwards  were  mar^ 
ried  by  banns.  Upon  a  bill  by  the  plaintiff 
as  a  trustee  to  enforce  the  settlement,'^Held, 
that  the  fact  of  the  marriage  taking  place  by 
banns,  and  not  by  licence,  did  not  relieve  F, 
from  the  obligation  of  substantially  performing 
the  contract  which  was  evidenced  in  writing 
by  the  proposals  and  affidavit, 

Sed  qusere — Whether,  by  carrying  in  the 
affidavit,  F,  had  made  a  contract  with  the 
Court,  which  he  would  be  bound  UteraUy  to 
perform, 

Semble-— 77^6  Court  would  look  at  the 
bona  fides  of  the  substitution,  and  direct  a 
reference  as  to  that. 

In  the  drafts  of  the  articles  founded  on  the 
proposals,  and  also  in  the  second  articles,  the 
plaintiff  was  named  as  a  trustee,  and  had 
accepted  the  trust,  and  was  recognized  in 
that  character  before  and  after  the  marriage : 
— Held,  that  he  had  sufficient  interest  to 
sustain  the  suit,  though  he  had  not  executed 
any  of  the  deeds. 

In  1838,  there  was  a  treaty  of  marriage 
between  the  Rev.  ■—  Fryer  and  Miss  Tur- 
ner, then  an  infant,  and  who,  on  the  death 
of  her  fiither.  Sir  G.  Page  Turner,  who  was 
non  compos,  would  become  entitled  to  con- 
siderable property,  and  it  was  then  agreed 
between  Mr.  Fryer  and  Lady  Turner,  the 
mother  of  the  lady,  that  Mr.  Fryer  should 
settle  20,000Z.  of  his  own  money,  and  should 
covenant  to  settle  all  the  property  that  he 
should  at  any  time  become  entitled  to  in 
right  of  his  wife,  in  such  manner  as  Lady 
Turner  should  approve.  On  the  application 
of  Lady  Turner,  the  plaintiff  consented  to 
become  a  trustee  of  theintoided  settlement, 
and  was  accordingly  so  named  in  the  drafts 
that  were  prepaied.  A  petition  was  pre- 
sented to  the  Co\irt  under  the  provisions  of 
the  Marriage  Act,  4  Geo.  4.  c.  76.  s.  17, 
and  an  order  made  thereon,  referring  it  to 
the  Master  to  inq^oixe  and  state  whedier  die 
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proposed  maniiige  was  proper.  On  the  4th 
of  Jnly,  a  state  of  &ct8  was  carried  in  before 
the  Master,  stating  the  agreement  for  the 
settlement,  which  was  supported  by  the 
affidavit  of  Fryer,  that  he  had  engaged  to 
pay  to  the  trustees  of  the  settlement  20,000^., 
to  be  settled  in  trust  for  himself  his  wife, 
and  children,  in  such  manner  as  Lady  Tur- 
ner should  i^rove  of,  and  to  covenant  to 
settle  upon  liie  like  trusts  all  the  property 
Miss  Turner  might  become  entitled  to.  On 
the  2nd  of  August,  the  Master  reported  it  a 
proper  marriage,  and  that  report  was  o<m-> 
firmed.  It  appeared,  that  afterwards  Mr. 
Fryer  was  desirous  of  settling  other  property 
in  lieu  of  the  20,000/.,  but  was  advised  that 
be  could  not  alter  tbe  terms  of  the  settle- 
ment without  the  leave  of  the  Court  It 
was  then  determined,  that  the  marriage 
should  take  place  by  banns ;  and  a  second 
set  of  articles  were  prepared  at  Southampton, 
dated  the  21st  of  August  1838,  and  pur- 
porting to  be  made  between  Mr.  Fryer  of 
the  first  part.  Miss  Turner  of  the  second 
part.  Lady  Turner  of  the  third  part,  and  Sir 
W.  T,  E.  Fryer,  A.  B,  and  —  Cooke  of 
the  fourth  part,  and  were  executed  by  Miss 
Turner  and  Mr.  Fryer;  by  which  certain 
leasehold  and  copyhold  estates,  rent-charges, 
&c.,  were  substituted  for  the  20,000/.  men- 
tioned in  the  previous  agreement  and  the 
Master's  report,  being  in  the  whole  of  greater 
value  than  20,000/.  On  the  following  day 
the  marriage  took  place.  On  the  26th  of 
October  following,  the  solicitors  who  pre- 
pared the  second  settlement  wrote  to  the 
plaintiff  and  the  other  trustees  therein  named, 
stating  that  in  August  last  they  had  pre- 
pared a  settlement  on  the  marriage  of  Miss 
Turner,  and  proceeding  thus  : — "  You  are 
one  of  the  four  trustees  of  the  intended  set- 
tlement, and  as  such,  are  parties  to  these 
articles."  "  There  are  certain  acts  which 
it  is  proper  that  the  trustees  should  now 
call  upon  Mr.  Fryer  to  do,  and  he  has  signi- 
fied his  wish  to  perform  them.  We  hope, 
therefore,  for  your  authority  to  carry  the 
articles  into  effect."  On  the  6th  of  Novem- 
ber 1839,  this  bill  was  filed  by  the  plaintiff, 
to  carry  out  the  agreement  proposed  in  Mr. 
Fryer's  affidavit  before  the  Master,  or  of  the 
subsequent  agreement  of  the  2l8t  of  August. 
To  this  bill,  Mrs.  Fryer  was  made  a  co- 
plaintiff,  but  after  the  cause  was  set  down 
Ae  attained  twenty-one,  and  applied  to 


have  her  name  struck  out  as  oo-plaintiff, 
and  to  be  made  a  defendant.  On  the  23rd 
of  November,  Mr.  Fryer's  solicitor  wrote  to 
the  plaintiff,  saying  that  he  had  Mr.  Fryer's 
instructions  to  complete  the  settlement  as 
quickly  as  possible,  and  expressed  a  hope 
diat  the  plaintiff  would  take  no  further  steps 
in  the  suit. 

The  cause  now  came  on,  on  bill  and 
answer. 

Mr.  J.  RuueU  and  Mr.  DanieU,  lor  the 
plaintiff. — The  defendant  Fryer,  by  peti- 
tioning the  Court  under  the  Marriage  Act, 
and  carrying  in  the  state  of  hcta,  and  making 
those  affidavits  before  the  Master,  has  en- 
tered into  a  contract  with  the  Court,  which 
he  will  be  compelled  specifically  to  perform, 
and  cannot  be  heard  to  say,  because  he  has 
been  married  by  banns,  that  this  contract  is 
to  have  no  effect — Luders  v.  Anstey  (1). 

Mr.  Teed  and  Mr.  WOcock,  for  Mr. 
Fryer,  who  answered  separately,  insisted 
that  the  affidavits  and  proposals  before  the 
Master  were  no  sufficient  writing,  within 
the  Statute  of  Frauds,  so  as  to  give  the 
plaintiff  a  right  to  sue,  his  name  not  being 
mentioned  in  the  proposals  before  the  Master. 
That  there  was  noUiing  to  hinder  the  con- 
tiacting  parties  firom  altering  the  terms. 

[WioRAM,  V.C. — It  is  a  question  whether 
a  bargain  has  not  been  made  with  the  Court 
on  behalf  of  unborn  infants.] 

Mr.  Fryer  has  a  right  to  refer  the  marriage 
to  the  banns,  and  as  it  did  not  take  place  under 
the  sanction  of  the  Court,  the  consideration 
for  the  proposals  before  the  Master  &ils; 
and  Mr.  IVyer,  if  he  thought  fit,  might 
abandon  that  settlement  altogether.  If  he 
had  used  the  permission  of  the  Court,  there 
would  have  been  a  complete  contract.  It  is 
competent  to  a  party  to  abandon  an  order 
he  has  obtained. 

[WiQRAM,  V.C. — ^That  depends  upon  the 
question  for  whose  benefit  the  order  is  made.] 

Mr.  Sharpe,  for  Mrs.  Fryer.— The  refer- 
ence to  the  Master  as  to  the  propriety  of  the 
marriage,  ia  merely  as  to  the  character  and 
condition  in  life  of  the  husband :  and  not 
as  to  the  quantum  of  the  settlement  to  be 
made.  This  is  not  the  case  of  a  ward  of 
court.  The  Court,  at  any  rate,  will  only 
look  to  see  if  a  substantial  settlement  has 
been  made  with  the  approbation  of  the 
mother. 

(3)  4  Ves.  501. 
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Mr.  Ko€  and  Mr.  Webster^  for  the  other 
trustees. 

Mr,  J.  Russell,  in  reply. 

WiGRAiff,  V.C. — I  cannot  accede  to  the 
proposition  on  the  part  of  Mr.  Fryer,  that 
he  was  not  bound  by  the  proposals  carried 
into  the  Master's  office,  or  that  the  order  of 
reference  was  only  as  to  the  person,  and  not 
to  the  property.  Suppose  a  party  makes  a 
proposal  of  marriage,  and  asks  a  judicial 
declaration  that  the  marriage  is  proper, 
states  his  intention  of  making  a  settlement, 
the  Master  reports  in  his  favour,  and  the 
marriage  takes  place,  and  a  child  is  bom, 
and  that  child  files  a  bill  to  enforce  the  set- 
tlement, and  it  turns  out  that  no  settlement 
is  made,  and  the  husband  is  advised  that. he 
is  under  no  obligation  to  make  a  settlement : 
in  that  simple  case,  without  drawing  in  aid 
the  proposition,  that  it  is  a  contract  with 
the  Court,  still  there  being  evidence  in  writ- 
ing of  the  husband  that  he  had  made  such 
a  contract,  and  that  the  marriage  took  place 
on  the  footing  of  that  contract,  I  am  satisfied 
that  the  Coiul  would  say  that  the  contract 
should  be  enforced.  And  I  cannot  consider 
that  there  is  any  difference  between  the  case 
of  a  party  coming  to  the  Court,  and  a  party 
making  ihe  contract  with  the  £unily  of  the 
lady.  A  contract  required  by  the  Statute 
of  Frauds  to  be  evidenced  in  writing,  cannot 
be  of  less  weight,  because  it  is  carried  into 
court  for  the  purpose  of  obtaining  the  con- 
sent of  the  Great  Seal.  But  the  case  does 
not  stand  on  that  footing.  If  an  agreement 
in  writing  were  made  out  of  court,  and  before 
the  marriage,  the  parties  to  the  agreement 
a^ed  to  vary  the  terms,  and  the  marriage 
then  took  place  on  that  footing,  it  would 
be  an  effectual  substitution.  I  am  not  at 
present  prepared  to  say,  that  the  mere  fact 
of  having  applied  to  the  Court  for  a  consent, 
which  was  not  acted  upon,  would  prevent 
the  &mjly  from  varying  the  agreement  and 
substitutmg  another.  It  is  the  bona  fides 
of  the  transaction  that  is  to  be  looked  at. 
Suppose  a  lady  of  large  property,  and  her 
friends  suggest  the  propriety  of  applying  to 
the  Great  Seal,  the  application  made,  and 
the  proposal  approved  of  by  the  Master  and 
confirmed  by  the  Court,  and  the  marriage 
to  have  taken  place.  Upon  the  husband 
being  called  upon  to  execute  the  contract, 
it  is  found  that  he  has  taken  means  to  get  a 


marriage  by  banns,  to  which  the  attention 
of  the  £Eunily  was  not  called;  and  now, 
because  he  did  not  apply  for  a  licence,  he 
insists  that  the  contract  is  v6id.  The  Court 
would  never  allow  him  so  to  act.  The 
question  here  would  be,  whether  the  second 
articles  were  equally  beneficial.  But  before 
I  can  enter  into  the  question,  whether  the 
settlement  is  proper,  or  whether  I  have 
power  to  interfere,  I  must  decide  whether 
the  plaintiff  has  sufficient  interest  to  sustain 
the  suit,  and  for  that  purpose  I  must  look 
into  the  pleadings. 

April  7.— WioRAM,  V.  C. — The  first  point 
is,  as  to  the  plaintiff's  interest  to  sustain  the 
suit.  Upon  that,  I  am  of  opinion,  that  it 
is  not  competent  to  the  defendants  to  raise 
the  objection.  It  is  alleged  by  the  answer,* 
and  admitted,*that  the  plaintiff  was  requested 
to  be  a  trustee,  and  consented  to  act ;  that 
he  was  named  as  such  in  both  sets  of  arti- 
cles, and  after  the  marriage  recognized  in 
that  character ;  the  letters  that  passed  between 
the  parties  after  the  marriage,  are  quite  de- 
cisive, for  the  purposes  of  this  suit,  to  shew 
that  the  plaintiff  had  accepted  the  trusts  of 
the  second  articles  also.  The  next  point  is, 
whether  I  am  to  consider  the  second  articles 
as  an  addition  to  or  in  substitution  of  the 
first ;  but  it  is  quite  impossible  to  say,  that 
they  are  anything  else  than  a  substitution. 
The  next  point  is,  what  was  the  effect  of 
that  which  took  place  in  the  Master's  office  ? 
I  retain  the  same  opinion  that  I  expressed 
before,  that  it  is  not  necessary  to  say  that  it 
is  a  contract  with  the  Court;  but  it  is  suffi- 
cient to  say,  that  it  is  an  agreement  which 
will  satisfy  the  Statute  of  Frauds.  The 
suggestion  is  not  that  the  agreement  was  in 
consideration  for  the  consent  to  marry  by 
licence,  but  in  consideration  of  marriage 
generally.  In  point  of  &ct,  the  marriage 
took  place  by  banns ;  and  then  comes  the 
question,  whether  the  marriage  having  been 
so  celebrated,  it  is  not  competent  to  the 
parties  to  vary  the  proposals.  Suppose  no 
application  to  the  Great  Seal,  but  that  Lady 
Turner  had  come  to  this  agreement  witii 
Mr.  Fryer,  the  terms  might  have  been  varied 
before  the  marriage  took  place ;  and  if  the 
marriage  had  taken  place  upon  those  altered 
proposals,  the  transaction  would  have  been 
good.  The  question  is,  whether  the  circum- 
stance of  proposals  having  been  carried  in 
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before  the  Master,  can  alter  the  question. 
Looking  at  the  dates,  and  seeing  how  quickly 
the  marriage  followed  upon  the  articles,  and 
there  being  no  doubt  that  the  second  articles 
are  more  beneficial,  I  hope  that  the  parties 
will  agree  to  refer  it  to  the  Master,  to  inquire 
and  state  whether  the  second  settlement 
ought  to  be  confirmed,  for  if  there  should 
be  a  child  bom,  there  will  be  ample  food 
for  litigation  afterwards.  If  the  parties  do 
not  choose  to  take  that  course,  I  must  first 
refer  it  to  the  Master  to  inquire  and  state 
under  what  circumstances  the  second  settle- 
ment was  made.  If  the  Court  had  been 
looking  only  at  the  interest  of  the  plaintiff 
and  Mr.  and  Mrs.  Fryer,  as  the  trustee  has 
brought  this  case  before  the  Court  upon  bill 
and  answer,  I  must  have  taken  the  answer 
to  be  true,  but  I  ought  not  to  do  that,  as 
unborn  in&nts  have  an  interest  in  the  ques- 
tion, and  I  should  be  receiving  the  evidence 
of  Mr.  and  Mrs.  Fryer,  in  a  case  where  it  is 
entirely  in  their  own  fetvour. 

Refer  it  to  the  Master  to  inquire  under 
what  circumstances  the  alterations  in  the 
articles  took  place,  with  liberty  to  state 
special  matter. 


,  V.C.^ 
26;  } 
,27.    3 


BOWER  V.  COOPER. 


WlORAM, 

April 
May  2 

Vendor  and  Purchaser  —  Specific  Per- 
formance— Consideration — Annuity —  Costs 
— Improper  Defence, 

The  defendant  fixed  with  the  costs  of  an 
improper  defence^  and  which  was  false  within 
his  own  knowledge,  before  the  ultimate  deei* 
sum  of  the  cause;  taxation  and  payment  re- 
served. 

Quaere — Whether  on  a  hill  by  a  purchaser 
for  specific  performance^  the  Court  will  in- 
quire into  the  adequacy  of  the  consideration, 
where  the  estate  has  been  sold  for  W  life  an- 
nuity. 

This  was  a  bill  by  the  purchaser  against 
the  vendor,  for  specific  performance.  It 
appeared  that  the  defendant  was  possessed 
of  a  number  of  small  cottages  at  C,  which 
were  let  to  weekly  tenants,  and  produced 
an  annual  income  of  201,  a  year.  On  the 
19th  of  January  1841,  the  defendant  entered 


into  a  treaty  with  the  plaintiff  to  sell  these 
cottages  to  the  plaintiff,  for  an  annuity  of 
sol,  for  his  life,  to  be  secured  on  the  pro- 
perty, the  defendant  being  then  upwards  of 
sixty  years  of  age.  That  on  the  22nd  of 
January,  the  parties  went  together  to  the 
office  of  D,  a  solicitor,  at  C,  and  signed  a 
contract  for  sale  upon  the  terms  above  men- 
tioned. The  defence  set  up  by  the  answer 
was,  that  from  the  19th  to  the  22nd  of  Jan- 
uary, the  defendant  was  in  a  state  of  intox- 
ication, through  the  procurement  of  the 
plaintiff,  and  tibat  the  consideration  was  in- 
adequate. The  evidence  on  the  part  of  the 
plaintiff  proved,  that  the  defendant  was  sober 
at  the  time  of  signing  the  contract. 

Mr,  Sutton  Sharpe,  for  the  plaintiff.— 
In  the  absence  of  fi^ud  or  surprise,  the  in- 
adequacy must  be  extreme,  i.  e,  such  as 
would  shock  the  conscience,  to  prevent  the 
Court  enforcing  the  performance  of  the  con- 
tract. 

Coles  V.  Trecothick,  9  Ves.  234. 

White  V.  Damon,  7  Ves.  30. 

Ex  parte  Latham,  Ibid.  35. 
But  the  consideration  is  bond  fide  according 
to  the  government  tables  of  granting  annui- 
ties.    The  charge  of  intoxication  is  not 
proved. 

Mr,  O,  Anderdon  and  Mr,  James,  for 
the  defendant. — Inadequacy  of  consideration 
is  ground  for  refusing  specific  performance 
— Day  V.  Newman  (I),  At  all  events,  if 
an  imcertain  consideration,  as  a  life  annuity, 
is  given,  the  Court  will  enter  into  the  ade- 
quacy of  the  consideration. 

1  Vend.  ^  Pur,  440,  10th  edit. 

Pope  V.  Root,  7  Bro.  P.C.  184. 

Mortimer  v.  Capper,  1  Bro.  C.C.  156. 

Jackson  v.  Lever,  3  Ibid.  605. 

Mr,  SuUon  Sharpe,m  Te^lj. — The  cases 
cited  to  support  the  proposition  of  Sir  E. 
Sugden,  as  to  a  life  annuity,  are  all  cases 
where  the  vendor  died  before  anything  was 
received,  and  before  the  contract  was  com- 
pleted. 

May  27.— WiGRAM,  V.C.— The  bill  was 
filed  to  enforce  specific  performance  of  an 
agreement,  and  various  defences  were  set 
up  ;  one  of  which  was,  that  the  considera- 
tion for  the  purchase  was  so  inadequate, 

(1)  2  Cox,  77. 
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that  the  Court  would  not  enforce  it ;  and 
another  defence  was,  that  the  defendant  was 
intoxicated  at  the  time  of  signing  the  agree- 
ment. I  was  of  opinion,  that  there  was  no 
defence  on  the  ground  of  intoxication,  and 
the  case  turned  wholly  on  the  ground  of 
inadequacy  of  consideration,  which  was  re« 
ferred  to  the  Master.  The  plaintiff 's  counsel 
then  asked  the  costs  of  so  much  of  the  suit 
as  were  occasioned  hy  the  defence  set  up  of 
intoxication.  It  is  clear,  though  a  doubt 
has  been  suggested  as  to  the  practice,  that 
the  Court  must  have  jurisdiction,  because  it 
has  often  been  exercised.  If  the  defendant 
states  an  irrelevant  case  by  his  answer,  the 
plaintiff  has  an  opportunity  of  expunging  it 
for  impertinence.  If  it  is  not  apparently 
impertinent,  there  may  be  no  way  of  ex- 
punging it ;  if  it  should  turn  out  false,  it 
is  extraordinary  that  he  should  be  able 
to  burden  a  party  with  a  defence  which  he 
knows  to  be  false.  Then  there  must  be  some 
such  jurisdiction  as  this  which  is  claimed. 
There  is  a  class  of  cases  which  strongly 
confirms  this  view  of  the  case,  that  is,  where 
after  answer,  the  plaintiff  amends  his  bill  by 
striking  out  a  material  part  of  his  case,  and 
the  defendant  then  applies  to  the  Court,  and 
is  allowed  his  costs  of  that  part  of  the  case 
which  the  plaintiff  originally  made,  and 
which  he  afterwards  witJ^drew ;  it  does  not 
follow  that  the  Court  always  gives  the  costs, 
though  it  exercises  a  jurisdiction  to  do  it. 
That  case  is  not  distinguishable  from  this 
in  principle.  The  earliest  case  in  which 
this  jurisdiction  was  hinted  at,  is  Deggs  v. 
Colebrook(2).  In  Bullock  v.  Perkinses). 
Lord  Hardwicke  went  largely  into  the  case, 
In  fVatts  V.  Manning  (4\  the  Court  did  the 
same  thing.  In  Mounsey  v.  Bumham  (5), 
I  was  quite  satisfied  that  the  Court  was  in 
the  habit  of  indemnifying  a  party  in  respect 
of  such  costs,  though  it  was  there  refiised, 
there  bemg  no  special  application  before  me. 
Upon  principle  and  the  analogy  of  the  cases, 
it  must  be  so ;  but  there  are  two  decided 
cases,  where  the  Court  has  done  it — Wright 
V.  Howard  (6),  where  Sir  J.  Leach,  in  dis- 
missing the  bill  with  costs,  excepts  so  much 
of  the  costs  as  was  occasioned  by  the  sug- 

(2)  1  Atk.  896. 
(8)  1  Dick.  110. 

(4)  1  Sim.  &  Sta.  421. 

(5)  Not  reported. 

(6)  1  Sim.&Sto.  205. 


gesfion  of  fraud.  In  Cr%tcMey  v.  Gardmer 
(7),  Lord  Cottenham  ordered  the  defendant 
to  pay  to  the  plaintiff  the  costs  of  such  of 
the  depositions  as  related  to  the  insanity*  of 
the  party.  There  the  costs  were  given  of  a 
defence  improperly  setup ;  whereas,  if  there 
had  been  no  jurisdiction,  the  Court  would 
not  have  done  it.  But  it  was  objected  by 
the  defendant,  first,  that  I  am  not  now  dis- 
posing of  the  costs  of  the  cause  at  large ; 
and,  next,  that  if  these  special  cases  were 
acted  upon  too  freely,  the  consequence 
would  be,  that  in  every  case  there  would  be 
along  discussion  whether  the  costs  were  not 
distinguishable  upon  this  ground.  With 
respect  to  the  first  point,  I  should  have 
yielded  to  the  defendant's  reasoning,  were 
there  not  a  decree  made,  which  supposes 
that  I  have  already  disposed  of  that  part  of 
the  case.  As  to  the  second  point,  I  c^tainly 
should  act  upon  the  principle ;  but,  unless 
the  case  was  distinguishable  from  the  gene- 
ral merits  of  the  cause,  and  the  costs  were 
substantially  different,  I  would  not  burden 
the  party  with  the  costs  of  a  separate  taxa^ 
tion.  In  this  case,  in  the  view  I  have  taken, 
this  defence  is  not  only  distinguishable,  but 
a  great  part  of  the  expense  has  been  occa- 
sioned by  the  attempt  to  prove  the  intoxi- 
cation, which  was  false  within  the  knowledge 
of  the  party.  Therefore,  I  consider  mysdf 
justified  in  acting  as  the  Court  has  done 
before.  Declare  tihat  the  plaintiff  is  entitled 
to  so  much  of  the  costs  as  have  been  occa- 
sioned by  the  defence  of  intoxication,  but 
reserve  both  the  taxation  and  payment. 
There  is  no  reason  for  a  separate  taxation ; 
and  with  respect  to  the  payment,  there  may 
be  eventually  a  set-off  as  to  costs  to  be  paid 
by  the  plaintiff. 


Bruce,  V.C.  \ 
May  25.       J 


MARKS  V,  LOCK. 


Practice. — 2Srd,  24th,  and  25th  New 
Orders  of  August  1841.  / 

A  defendant  was  served  in  Ireland,  on  the 
2nd  of  February,  with  a  copy  of  U^  IM, 
under  the  23r<2  New  Order  of  1841.  An 
order  for  entering  a  memorandum  of  service, 
under  the  24IA  New  Order,  wasohtained  on 

(7)  Not  reported. 
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the  lOih  of  February ^  and  moh  eniry  shortly 
after  made.  The  defendant  entered  a  com- 
man  appearance  on  the  I4th  of  April,  Mo^ 
tion,  that  this  appearance  should  be  vacated, 
refused  with  costs. 

Whether  a  defendant  resident  out  of  the 
jurisdiction  can  properly  be  served  with  a 
copy  of  the  bill  under  the  23rd  New  Order 
—quaere. 

Whether  it  is  necessary  to  serve  a  defen- 
dant with  the  order  for  entering  a  memoran- 
dum  of  service  under  the  24th  New  Order — 
quaere. 

What  is  the  meaning  of  the  *'  time  limited 
by  the  practice  of  the  Court,'*  mentioned  in 
the  25th  New  Order — quaere. 

Whether  the  time  is  to  be  reckoned  from 
the  service  of  a  copy  of  the  bill,  or  the  date 
of  the  order  for  entering  a  memorandum,  or 
the  entry  of  the  memorandum,  or  the  service 
of  the  defendant  with  the  order,  if  necessary 
— quaere. 

The  bill,  which  related  to  copyhold  here- 
ditaments in  Somersetshire,  prayed,  that  the 
defendant,  Elizabeth  Lock,  on  being  served 
with  a  copy  of  the  bill,  might  be  bound  by 
all  the  proceedings  in  the  cause.  The  biU 
was  filed  on  the  14th  of  January  1842. 
Elizabeth  Lock,  who  resided  in  the  county 
of  Meath,  in  Ireland,  was  served,  at  her 
residence,  with  a  copy  of  the  bill,  on  the  2nd 
of  February.  On  the  10th  of  February  an 
order  was  obtained  that  a  memorandum  of 
service  should  be  entered  pursuant  to  the 
24th  New  Order  of  August  1841,  and  a 
proper  entry  of  such  memorandum  was  made 
shortly  after.  On  the  14th  of  April  Eliza- 
beth Lock  entered  an  appearance  in  the 
common  form. 

Mr,  Swanston  and  Mr,  Kinglahe  now 
moved,  that  the  appearance  entered  by 
Elizabeth  Lock  might  be^  vacated,  or  that 
the  cause  might  be  proceeded  with  in  the 
same  manner  as  if  she  had  not  appeared. 
By  the  25th  New  Order  it  is  directed,  that 
when  a  defendant  shall  have  been  served 
with  a  copy  of  the  bill,  and  a  memorandum 
of  such  service  shall  have  been  duly  entered, 
and  such  defendant  shall  not  '*  within  the 
time  limited  by  the  practice  of  the  Court 
for  that  purpose"  enter  an  appearance  in 
common  form,  the  plaintiff  should  be  at 
liberty  to  proceed  with  the  cause  as  if  such 
New  Series,  XL— Chang. 


party  so  served  were  not  a  party  thereto ; 
and  that  the  party  so  served  should  be  bound 
by  the  proceedings  in  the  cause.  By  the 
practice  of  the  Court  the  time  limited  for  a 
defendant  to  appear  to  a  bill  is,  four  days 
after  the  service  of  the  subpoena  in  a  town 
cause,  and  eight  days  aft;er  such  service  in 
a  country  cause.  The  service  of  the  copy 
of  the  bill  must  have  been  intended,  by  the 
framers  of  the  25th  New  Order,  to  have  been 
substituted  for  the  service  of  the  subpoena. 
The  defendant,  having  been  served  on  the 
2nd  of  February  with  a  copy  of  the  bill,  and 
not  having  appeared  within  eight  days  after, 
cannot  be  allowed  now  to  appear  to  the  bill, 
and  become  a  party  to  it,  in  the  common 
form. 

Mr,  Teed  and  Mr,  Freeling,  contra. — 
The  meaning  of  the  "  time  limited  by  the 
practice  of  the  Court,"  is  left  in  the  25th 
New  Order  in  ambiguity.  However  that 
may  be,  it  is  clear  that  in  this  case  there  is 
no  time  limited  by  the  practice  of  the  Court 
for  the  appearance  of  the  defendant.  If  this 
defendant  had  been  served  with  a  subpoena, 
she  must  have  been  served  under  the  pro- 
visions of  the  2  Will.  4.  c.  33,  or  the  4  &  5 
Will.  4.  c.  82,  by  which,  service  upon  defen- 
dants not  within  the  jurisdiction  of  the 
Court  is  directed  in  certain  cases  to  be  good 
service.  No  particular  time  is  limited  by 
the  practice  of  the  Court  for  appearance  of 
defendants  so  served ;  that  time  is  left  to  the 
discretion  of  the  Court,  to  be  exercised  in 
each  particular  case. 

Knight  Bruce,  V.C. — It  is  incumbent 
on  the  party  moving,  to  satisfy  the  Court, 
that  the  defendant  was  not  authorized  to 
enter  an  appearance  in  the  common  form. 
If  a  copy  of  the  bill  had  been  served  on  a 
party  within  the  jurisdiction,  the  question 
would  have  arisen  as  to  the  meaning  of  "  the 
time  limited  by  the  practice  of  the  Court  ;'* 
whether  the  appearance  ought  to  be  entered 
four  days  or  eight  days,  as  the  case  might 
be,  from  the  service  of  the  copy  of  the  bill, 
or  from  the  obtaining  the  order  to  enter  a 
memorandum  of  service,  or  from  the  entry 
of  such  memorandum,  or  from  the  service  of 
the  order  for  such  entry  on  the  defendant,  if 
such  service  be  necessary.  On  these  points 
I  do  not  express  any  opinion.  Here  the 
defendant  was  served  out  of  the  jurisdiction, 
2P 
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and,  as  in  such  a  case,  service  of  the  sub- 
poena would  have  been  made  under  the  pro* 
visions  of  the  two  acts  of  parliament  which 
have  been  mentioned,  and  as  no  time  after 
the  service  of  the  subpoena  is  limited  by  the 
practice  of  the  Court  for  a  defendant  so 
served  to  appear,  the  defendant  has  not  been 
prevented  by  the  25th  New  Order  from  en- 
tering an  appearance  in  the  common  form. 

Motion  refused,  with  costs* 


GREEN  V.  HARVEY. 


•7  WiGRAM,  V.C] 

/a  ri^/yy  May  2. 

oS  ^J^^  /^  /      Win— Construction— Limitation. 


} 


A,  by  his  will,  gave  a  leasehold  house  to 
his  son  Rj  "  should  he  die  without  heir  or 
willy  the  profits  of  the  said  house  to  be  divided 
among  all  my  grandchildren^  with  the  consent 
of  his  mother  ;*' — Held,  an  absolute  gift  to 
Rf  and  that  on  his  death,  intestate  and  un- 
married,  it  passed  to  his  personal  represent 
tatives. 

Richard  Green,  the  testator,  by  his  will, 
dated  in  1819,  bequeathed  as  follows  ^— 
**  My  house.  No.  4,  in  the  Royal  Crescent, 
&c.,  and  also  the  house  in  the  occupation 
of  A.  B,  I  give  and  bequeath  to  my  son 
Richard,  with  all  the  household  furniture, 
&c. ;  should  he  die  without  heir  or  will,  the 
profits  of  the  said  No.  4,  &c.  to  be  divided 
among  all  my  grandchildren,  with  the  con- 
sent of  his  mother."  In  1819,  the  testator 
died.  In  1827,  Richard  Green,  the  son, 
died  intestate  and  without  ever  having  been 
married.  The  personal  representatives  of 
the  testator  claimed  the  property  under  the 
limitation  over  in  the  will,  and  the  personal 
representatives  of  Richard,  the  son,  insisted 
that  it  was  an  absolute  gift  by  the  testator 
to  Richard,  the  son. 

The  plaintiffs  were  the  representatives  of 
the  son ;  the  defendant  Harvey  was  the 
surviving  executor  of  the  testator,  and  the 
other  defendants  were  the  grandchildren  of 
the  testator. 

Mr.  Boteler  and  Mr,  Hare,  for  the  plain- 
tiffs.— If  this  had  been  freehold  property, 
the  son  would  have  taken  an  estate  ttdl ;  as 
it  is  personalty,  he  took  an  absolute  interest. 
The  addition  of  the  words  **  or  ¥rill,"  makes 
no  difference. 


Robinson  v.  Dusdale,  2  Vem.  181. 

Maskelyne  v.  Maskelyne,  Ambl.  750. 

TJie  Attorney  General  v.  Hall,  1  Jac. 
&  Walk.  158,  n. 

Ross  V.  Ross,  Ibid.  154. 

Gray  v.  Montague,  6  Bro.  P.C.  429. 

2  Prior  on  the  Construction  of  Limita^ 
tions  over. 
In  Cuthbert  v.  Furrier (\),  which  is  very 
similar  to  the  present  case,  Nannock  v. 
Horton  (2)  is  distinguished  from  the  above 
case,  as  being  an  estate  for  life,  with  a  power 
afterwards  given  expressly  as  a  power.  This 
is  a  condition,  if  such,  inconsistent  with  the 
gift,  and  therefore  void. 

Bradley  v.  Peixoto,  8  Ves.  824. 

Simmons  v.  Simmons,  8  Sim.  22 ;  s.  c. 
5  Law  J.  Rep.  (n.s.)  Chanc.  190. 

Mr,  J,  Russell  and  Mr,  Green,  for  the 
grandchildren  of  the  testator. — In  the  cases 
cited  for  the  plaintiff,  there  was  an  unlimited 
power  of  disposition.  Here,  the  limitation 
is  not  inconsistent  with  the  previous  part  of 
the  will.  The  word  "  heir"  must  be  con- 
strued lineal  descendant,  and  "  or"  cannot 
be  construed  "  and,"  and  the  gift  over  has 
reference  to  the  consent  of  a  person  then  in 
being,  so  that  it  cannot  mean  indefinite 
failure  of  issue.  The  word  "  issue"  may  be 
confined  to  children — Sibley  v.  Perry  (8). 
The  case  of  Simmons  v.  Simmons  was  de- 
cided more  upon  the  doctrine  of  Genery  v. 
Fitzgerald  {4),  than  upon  any  other  princi- 
ple. The  following  cases  were  also  cited : — 

Keily  v.  Fowler,  8  Bro.  P.C.  299. 

Campbell  v.  Harding,  2  Russ.  &  Myl. 
890. 

Devisme  v.  Mello,  1  Bro.  C.C.  587. 

Gawler  v.  Cadby,  Jac.  846. 

Mr,  Wray  and  Mr.  Haddon,  for  the 
afterbom  grandchildren,  cited  Doe  d.  Hatch 
V.  Bluch  (5). 

Mr,  Boteler,  in  reply. 

May  9. — ^Wigram,  V.C. — ^I  am  of  opinion 
that  the  plaintiffs*  claim  is  well  founded. 
The  first  question  is,  whether  "  or"  is  to  be 
read  in  its  proper  sense,  or  whether  '*  and" 

(1)  Jac.  415. 

(2)  7  Ves.  892. 

(3)  Ibid.  522. 

(4)  Jao.  468. 

(5)  6  Taunt.  485. 
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is  to  be  Bubstitated  for  it.  The  testator,  by 
referring  to  the  heirs  of  his  son,  must  have 
meant  the  issue  of  his  son.  That  shews 
that  the  issue  of  his  son  were  objects  of  the 
testator's  care.  That  consideration  alone, 
according  to  the  better  authorities,  seems 
generally  to  have  determined  courts  of  jus- 
tice, in  substituting  "  and"  for  "  or,"  in  the 
construction  of  wills.  In  a  note  to  the  first 
volume  of  Jarman  on  WillSf  379,  those 
authorities  are  collected.  The  circumstance 
that "  or,"  in  common  parlance,  is  frequently 
used  for  "  and,"  has  apparently  aided  the 
Court  in  this  departure  from  that  sound  rule 
of  construction,  which  requires  a  court  of 
justice  to  adhere  to  the  proper  sense  of  the 
words,  except  where  the  will  itself,  or  some 
other  circumstances,  afford  evidence  that  the 
testator  did  not  intend  so  to  use  them.  In 
this  case,  the  remarkable  inaccuracy  of  the 
will  shews  that  the  critical  observance  of 
the  words  is  not  safely  to  be  relied  on.  I 
cannot  adopt  any  other  construction  in  this 
case,  without  imputing  a  most  capricious 
intention  to  the  testator.  The  next  question 
is,  as  to  the  effect  of  the  limitation  over  in 
the  event  of  Richard  dying  without  a  will. 
The  gift  to  Richard  was  absolute  in  the  first 
instance.  The  general  rule  of  law  is,  that 
an  absolute  interest  is  not  taken  away  by  a 
gift  over,  unless  the  gift  itself  takes  effect ; 
and  it  has  been  repeatedly  decided,  that 
where  a  legacy  is  given  absolutely,  with 
a  gift  over  in  the  event  of  the  legatee 
dying,  and  not  disposing  of  it,  the  gift 
over  is  void,  and  the  legacy  is  absolute 
'^Ross  V.  Ross,  Bradley  v.  Peixoto.  The 
question  is,  whether  there  is  any  difference 
between  a  gift  over,  in  the  event  of  the 
l^atee  not  disposing  of  the  legacy  in  his 
lifetime,  and  in  the  event  of  his  not  disposing 
of  it  by  will.  No  such  distinction  can  be 
maintained.  The  will  of  Richard  is  not  to 
be  regarded  as  the  exercise  of  a  power,  but 
as  an  incident  to  property  sufiUcient  to  place 
the  whole  at  his  absolute  disposal.  The 
cases  cited  by  Mr.  Boteler  shew  that  where 
an  absolute  power  is  given  by  will,  the  in- 
terest is  absolute  also.  I  read  that  part  of 
the  will,  as  if  he  had  said,  "  if  he  should  have 
no  heir,  and  should  not  dispose  of  the  pro- 
perty by  will."  I  must  declare  that  the 
plaintiff  is  entitled,  and  the  costs  must 
come  out  of  the  estate. 


V.C. 

May  4. 


} 


MARTIN  r.  MARTIN. 


Devise  of  Advowson — Power  of  Sale — 
Next  Presentation — Maintenance. 

A  testator  devised  and  bequeathed  his  ad- 
vowson and  presentation  to  a  living^  of  which 
he  was  the  incumbent^  and  also  all  his  real 
and  personal  estate  to  trustees^  with  a  power 
to  sell  at  their  discretion  his  said  advowson, 
and  all  other  his  estates  and  invest  the  pro* 
ceeds  for  the  benefit  of  the  children  of  his 
sister^  who  should  attain  twenty-one,  with 
powers  of  maintenance  and  advancement,  in 
the  meantime,  out  of  the  rents,  dividends, 
interest,  and  annual  income : — Held,  that  the 
next  presentation  to  the  living,  though  in  law 
a  beneficial  interest,  could  not  be  so  considered 
where  there  were  powers  of  maintenance  out 
of  the  rents,  dividends,  8^c.,  and  passed  in  the 
present  ccae  to  the  heir-at-law. 

The  Rev.  William  Marsden,  by  his  will, 
dated  the  18th  of  August  1840,  gave,  de- 
vised, and  bequeathed  his  advowson,  dona- 
tion, nomination,  free  disposition,  and  right 
of  patronage  and  presentation  of,  in,  and  to 
the  rectory  of  the  parish  and  parish  church 
of  Everingham,  whereof  he  was  then  incum- 
bent, with  the  rights,  privileges  and  appur- 
tenances belonging,  or  in  anywise  appertain- 
ing, and  also  certain  houses  and  tenements, 
with  their  appurtenances  therein  particularly 
mentioned,  and  all  other  his  real  estates 
which  he  might  die  possessed  of,  subject  to 
several  annuities,  and  also  all  his  leasehold 
messuage  and  premises  in  South wark ;  and 
also  all  his  canal  and  river  navigation  shares, 
subject  to  his  debts  and  funeral  and  testa- 
mentary expenses,  unto  and  to  the  use  of 
his  college  friends,  the  Rev.  William  John 
Blew,  and  the  Rev.  John  Grant,  upon  trust 
to  sell  and  convert  into  money,  when  and 
as  tliey  should  think  proper,  cd]  such  part 
or  parts  of  his  said  personal  estate  and 
effects,  as  should  not  consist  of  monies  or 
securities  for  money,  and  get  in  all  such 
part  as  should  consist  of  monies  and  secu- 
rities for  money,  and  thereupon  invest  the 
monies  arising  by  such  sales  in  the  funds. 
The  testator  dien  declared,  that  his  trustees 
should  take  the  rents,  dividends,  and  annual 
income  of  his  real  estates  until  sold,  and  also 
the  proceeds  of  his  personal  estates ;  in  tho 
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first  place  to  pay  the  annuities  and  charges 
therein  mentioned,  and  to  pay  the  surplus 
unto  his  sister  Charlotte,  for  Hfe ;  and  in  case 
she  should  have  a  child  or  children  horn 
alive,  then  in  trust  for  all  and  every  her 
children  or  child ;  and  if  she  should  not  have 
any  children  or  child,  upon  trust  for  his  said 
two  friends,  William  John  Blew  and  John 
Grant.  The  will  then  contained  a  proviso, 
that  the  trustees  might  exercise  a  discre- 
tionary power,  either  to  retain  and  keep,  or 
to  sell  and  dispose  of  the  canal  shares,  as 
they  should  think  fit ;  and  the  testator  di- 
rected his  trustees  with  all  convenient  speed 
after  his  decease,  as  to  his  advowson  of  the 
rectory  of  Everingham,  and  also  all  other 
his  said  real  estates  whatsoever  and  whereso- 
ever given  and  devised  hy  his  will,  and  also 
his  said  leasehold  messuage  and  premises, 
to  sell  and  dispose  of  all  and  singular  his 
said  real  estates ;  and  the  testator  directed 
his  trustees,  at  their  discretion,  during  the 
minority  of  any  child  or  children  of  his  sister 
Charlotte,  to  pay  or  apply  the  rents,  divi- 
dends, interest,  and  annual  income  of  the 
presumptive  share  or  shares  of  the  same 
child  or  children,  of  and  in  his  said  real 
estates,  if  not  then  sold,  and  if  sold,  then  of 
the  money  arising  therefrom,  for  and  towards 
the  maintenance,  education,  and  advance- 
ment of  such  child  or  children,  and  that  all 
the  surplus  rents,  dividends,  interest,  and 
annual  income  which  should  not  he  applied 
for  that  purpose,  should  he  invested  in  the 
puhlic  funds,  and  allowed  to  accumulate  for 
the  henefit  of  the  child  or  children,  from 
whose  share  or  shares  the  same  should  he 
saved.  The  testator  appointed  his  trustees 
executors  of  his  will. 

The  testator  died  in  December  1841, 
leaving  Charlotte  Martin,  his  only  sister, 
surviving  him.  The  petitioners  were  the 
only  children  of  Charlotte  Martin,  and  her  ' 
husband,  John  Martin,  and  as  such  only 
chOdren,  were  entitled,  under  the  will  of  the 
testator,  to  equal  shares  in  the  several  de- 
vises, in  the  event  of  their  attaining  twenty- 
one. 

The  bill  was  filed  in  March  last,  to  esta- 
blish the  trusts  of  the  will.  The  petition 
prayed,  that  it  might  be  declared  by  the 
Court  to  whom  the  nomination  and  presen- 
tation to  the  parish  church  of  Everingham 
belonged,  or  that  it  might  be  referred  to  the 
Master  to  approve  of  a  fit  person  to  be  ap- 


pointed to  the  church,  and  that  such  person 
might  be  presented  accordingly. 

Mr.  BetheU  and  Mr.  Ellison,  in  support 
of  the  petition,  contended,  that  the  nomina- 
tion to  the  rectory  of  Everingham  was  to 
be  exercised  by  ^e  trustees,  in  favour  of 
the  petitioners,  for  whose  benefit  the  testator 
clearly  intended  the  proceeds  to  be  applied. 
This  was  a  gift  of  the  advowson  immediately 
upon  the  death  of  the  testator,  and  the 
only  question  was,  whether  the  words 
"  rents  and  profits  "  would  include  the  next 
presentation ;  there  was  here  a  sufiicient  ma- 
nifestation of  the  intention  of  the  testator, 
that  the  estate  should  vest  in  the  children,  so 
as  to  divest  any  interest  in  the  heir-at-law. . 

Sherrard  v.  Lord  Harhoroughy  Ambl. 
165. 

Hawkins  v.  Chappell,  1  Atk.  621. 

HoU  V.  Winton,  3  Salk.  280. 

Mr,  Richards  and  Mr.  Hardy,  for  the 
trustees. — The  testator  has  devised  the  ad- 
vowson in  fee,  in  the  first  instance,  to  the 
trustees,  and  they  claim  the  presentation  as 
being  a  discretion  in  them ;  and  if  given  to 
them,  the  Court  cannot  take  it  away  and 
give  it  to  the  children.  The  children  might 
never  attain  twenty-one,  and,  therefore, 
might  never  be  entitled  to  any  interest ;  if  so, 
the  trustees  would  themselves  be  entitled  to 
it.  It  must  be  presumed,  that  the  testator 
knew  the  law.  The  gift  was  clearly  to  those 
children  only  who  attained  twenty-one ;  and 
was,  therefore,  not  a  vested  interest.  The 
testator  intended  the  advowson  to  be  sold 
for  the  most  that  could  be  obtained,  and  the 
proceeds  invested;  the  presentation  was  a 
mere  adjunct  to  the  sale,  and  that  was 
vested  in  the  trustees. 

Seymour  v.  Bennett,  2  Atk.  483. 

Mr.  Goulbum,  for  the  heir-at-law. 

The  Vice  Chancellor. — It  appears  to 
me,  that  this  is  a  very  simple  question.  The 
testator  has  devised  his  property  to  the 
two  gentlemen  named  as  trustees,  and  the 
trusts  are  in  the  nature  of  executory  devises. 
In  the  events  which  happened,  ihe  trusts 
were  for  those  children  of  the  testator's 
sister  who  should  attain  twenty-one;  and 
in  case  no  child  attained  twenty-one,  then 
for  the  trustees  themselves.  Now,  as  there 
were  children  living  at  the  deatii  of  the 
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testator,  &ey  were  &e  executory  devisees 
of  the  trust.  Then  there  is  a  direction  to  the 
trustees  to  sell :  they  have  not  done  so,  and 
by  the  death  of  the  testator  the  church 
became  vacant.  There  is  a  further  trust, 
that  during  the  minority  of  the  children  who 
might  take,  there  should  be  maintenance 
and  advancement  for  them  out  of  the  rents 
and  profits,  and  the  surplus  rents,  dividends, 
interest,  and  annual  income  should  be  accu- 
mulated. It  is  plain,  that  though  the  law  does 
hold  the  presentation  to  a  church  to  be  a 
beneficial  interest,  yet  it  could  not  be  bene- 
ficial in  the  sense  of  being  a  means  of  pro- 
ducing an  income  for  the  maintenance  and 
advancement  of  the  children.  This  appears 
to  me  to  be  like  any  other  thing,  which, 
being  separated  from  the  devise,  descends 
to  the  heir-at-law.  I  must,  therefore,  hold, 
that  the  next  presentation  to  this  living  has 
descended  to  the  heir-at-law  of  the  testator. 


AM,  V.C.^ 

ril29;      > 


MEEKE  V.  KETTLEWELL. 


WiGRAM,  V.C. 

April 
May 

Voluntary  Assignment  —  Expectancy  — 
Trust. 

An  assignment  by  deed  of  a  mere  expect- 
ancy  without  consideration^  and  without  no- 
tice to  the  trustees  in  whose  names  the  stock 
stands,  will  not  be  enforced  in  equity  against 
the  assignor. 

The  testator,  by  his  will,  gave  a  sum  of 
money  to  A,  and  B.  in  trust  to  invest,  and 
pay  the  dividends  to  his  daughter  for  life ; 
and  if  she  should  die  without  issue,  the 
principal  to  go  to  the  daughter's  next-of-kin, 
exclusive  of  her  husband.  The  widow  of 
the  testator  by  deed,  reciting  that  she  would 
be  entitled  as  next-of-kin  in  the  event  of  the 
daughter  dying  without  issue,  assigned  all 
her  expectant  share  in  the  stock  to  M.  the 
husband  of  the  daughter.  Upon  the  death 
of  the  daughter  without  issue,  M.  filed  his 
biU  against  the  widow  and  the  trustees  of  the 
wiU,  to  have  the  fund  paid  to  him  according 
to  the  deed : — Held,  that  the  subject-matter 
of  the  assignment  being  a  mere  expectancy, 
and  there  being  no  formal  declaration  of 
trust  and  no  consideration,  and  no  notice  to 
the  trustees,  the  Court  would  not  enforce  the 
deed  against  the  settlor. 


J.  Kettlewell,  the  testator,  by  his  will, 
dated  the  14th  of  August  1838,  bequeathed 
11,000^.  to  two  trustees  in  trust  to  invest 
the  same  upon  government  securities,  and  to 
pay  the  interest,  &c.  to  his  daughter  for  her 
life ;  and  in  the  event  (which  happened)  of 
her  dying  without  issue,  the  testator  gave 
lOOl.,  part  thereof,  to  A.  B,  and  the  residue 
to  the  next-of-kin  of  his  daughter,  exclu- 
sive of  her  husband,  and  he  appointed  his 
trustees  his  executors.  On  the  11th  of  May 
1839,  the  testator  died,  leaving  his  widow, 
Mary  K,  and  his  daughter,  surviving  him  ; 
and  the  will  was  proved,  and  the  11,000^. 
invested  in  the  names  of  the  trustees. 

It  appeared,  that  some  short  time  before 
the  death  of  the  testator,  a /treaty  of  mar- 
riage had  been  set  on  foot  between  the  plain- 
tiff and  the  daughter  of  the  testator,  which 
marriage  did  not  take  effect  till  the  20th  of 
July  1839,  after  the  death  of  the  testator. 
It  was  alleged,  that  the  testator  had  in- 
tended to  make  some  more  favourable  pro- 
vision by  his  will,  as  regarded  the  plaintiff, 
which  intention  was  only  prevented  by  his 
sudden  death ;  and  that  Mrs.  Kettlewell,  the 
widow,  being  desirous  of  carrying  out  the  in- 
tentions of  t£e  testator,  by  a  deed  of  the  10th 
of  September,  1839,  made  between  Mrs. 
Kettlewell  of  the  one  part,  and  the  plaintiff 
of  the  other  part,  reciting  the  will  and  death 
of  the  testator,  and  that  Mary  Kettlewell,  in 
the  event  of  her  daughter  dying  without 
issue,  would  be  entitled  to  the  11,000/., 
and  that  she  had  contracted  to  assign  all  her 
interest  in  the  11,000Z.  to  the  plaintiff; 
Mary  Kettlewell  in  pursuance  of  the  con- 
tract, and  in  consideration  of  natural  love 
and  affection,  assigned  to  the  plaintiff  all 
that  her  said  reversionary  or  expectant  share 
in  the  11,000Z.,  and  appointed  the  plaintiff 
her  attorney  to  receive  lie  money ;  in  trust 
as  to  lOOl.  for  A.  B. ;  as  to  3,000/.  for  her- 
self; and  as  to  the  remainder  for  the  plain- 
tiff and  his  executors,  for  his  own  absolute 
use.  The  daughter  being  shortly  after- 
wards in  delicate  health,  and  not  expected 
to  live,  Mrs.  Kettlewell  began  to  repent  of 
what  she  had  done,  and  the  plaintiff  being 
solicited  by  her,  signed  a  memorandum 
dated  21st  of  December  1839,  on  the  back 
of  the  above  deed,  by  the  terms  of  which 
Mrs.  Kettlewell  was  to  have  an  additional 
8,000/.  out  of  the  11,000/.  On  the  7th  of 
January  1840,  the  daughter  died  without 
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issue,  and  thereupon  Mrs.  Kettlewell  be- 
came entitled  under  the  will,  as  next-of-kin 
of  her  daughter,  to  the  11,000/.,  except  so 
far  as  her  right  was  affected  by  the  deed  of 
the  10th  of  September  1839,  and  the  sub- 
sequent memorandum.  Mrs.  Kettlewell 
then  insisted,  that  the  deed,  being  volun- 
tary, was  not  binding  on  her,  and  that  she 
was  entitled  to  the  whole  of  the  11,000/., 
and  the  trustees  of  the  will  then  refused  to 
pay  over  the  fund  except  under  the  direc- 
tions of  the  Court.  The  plaintiff  then  filed 
his  bill  against  Mrs.  Kettlewell  and  the 
trustees  of  the  will,  praying  that  the  trus- 
tees might  be  decreed  to  pay  over  the  fund 
according  to  the  deed  of  September  1839, 
and  the  subsequent  memorandum.  It  did 
not  appear  that  the  trustees,  in  whose  names 
the  fund  was  invested,  had  done  any  act  by 
which  they  acknowledged  or  assented  to 
the  deed. 

.  Mr.  James  Russell  and  Mr,  Keene,  for 
the  plaintiff. — This  is  not  the  case  of  a  per- 
son declaring  herself  a  trustee  for  another 
of  funds  standing  in  her  own  name.  In 
such  a  case,  the  Court  would  not,  at  the  in- 
stance of  a  volunteer,  compel  execution  of 
the  trust;  but  here  the  Amd  is  in  the 
hands  of  third  persons,  who,  by  this  com- 
plete declaration  of  trust,  have  ceased  to  be 
trustees  for  Mrs.  K,  and  have  become  trus- 
tees for  the  person  entitled  under  the  settle- 
ment, and  nothing  remains  to  be  completed 
by  the  settlor,  and  therefore  there  is  no 
locus  posnitentiig. — 

Sloane  v.  Cadogan^  3  Sugd.  Vend.  & 
Pur.  App.  27. 

EUison  V.  Ellison^  6  Yes.  656. 

Edwards  v.  Jones,  1  Myl.  &  Cr.  226. 

Collinson  v.  Pattrick,  2  Keen,  123. 

Pulvertoft  V.  Pulvertoft,  18  Ves.  84. 

Ex  parte  Pye,  Ibid.  140, 

Jones  V.  Croucher,  1  Sim.  &  Stu.  315. 
None  of  the  cases  have  decided  that  it  is 
necessary  to  give  notice  to  the  trustees. 

[WiGRAM,  V.C. — The  question  is,  whe- 
ther an  assignment  which  has  no  effect  in 
law,  is  to  be  enforced  in  equity  without  con- 
sideration.] 

The  only  question  is,  whether  the  relation 
of  trustee  and  cestui  que  trust  has  been  ac- 
tually constituted. 

Mr.  Sharpcy  Mr.  WUbraham,  and  Mr. 
WUcock,  for  Mrs.  Kettlewell. — During  the 
life  of  the  daughter^  the  widow  had  no  in- 


terest in  the  fund,  but  merely  a  spes  suc^ 
cessionis;  no  interest  that  would  pass  by 
conveyance,  assignment,  or  release ;  or  th^ 
would  have  passed  to  the  assignees,  if  the 
party  had  become  bankrupt — Moth  v.  Frome 
(1).  The  trustees  under  the  will,  therefore, 
were  not  trustees  for  the  widow,  when  she 
executed  that  deed,  and  she  could  not  direct 
them  to  be  trustees  for  other  persons.  The 
mother  had  only  the  chance  of  being  next- 
of-kin  at  the  death  of  the  daughter.  Nemo 
est  h{Bres  viventis  applies  to  this  case,  for 
next-of-kin  is  the  same  as  heir  in  the  case 
of  real  estate. 

Higden  v.  Williamson,  3  P.  Wms.  132. 

Co.  Litt.  264,  b,  Butler's  Note. 

Wright  v.  Wright,  1  Ves.  sen.  411. 

Kentish  v.  Gray,  1  Atk,  280. 

Carleton  v.  Leighton,  3  Mer.  667. 
If  a  contract  is  made  respecting  it,  no  inter- 
est passes  at  the  time,  for  it  is  merely  an 
executory  contract. 

Moth  V.  Frome,  Ambl.  394. 

Beckley  v.  Newland,  2  P.  Wms.  182. 

Wethered  v.  Wethered,  2  Sim.  183. 

Lyde  v.  Mynn,  1  Myl.  &  K.  683. 

Hyde  v.  White,  5  Sun.  524. 
All  these  cases  shew  that  it  rests  in  agree- 
ment, and  that  to  enforce  it,  valuable  con- 
sideration must  be  shewn  —  Coleman  v. 
Sarel(2).  Sloane  v.  Cadogan  has  been 
materially  shaken  by  subsequent  decisions. 
Collinson  v.  Pattrick,  compared  with  Ed- 
wards V.  Jones,  shews  that  there  must  be  a 
declaration  of  trust  in  form ;  and  not  such 
a  one  as  can  be  implied  from  the  contract 
between  the  parties.  There  is  no  direction 
here,  as  in  Collinson  v.  Pattrick,  to  the 
trustees  to  hold  the  fund  for  the  husbandt 
but  merely  an  assignment  to  him.  In  Hoi- 
loway  V.  Headington  (S),  the  legal  estate 
was  in  third  persons,  and  the  Court  refused 
to  execute  the  trust — Tufnell  v.  Constable 

(4). 

Mr.  J.  Russell,  in  reply. — ^Mrs.  Kettle- 
well might  have  passed  this  interest  by  her 
will — Roe  d.  Perry  v.  Jones  (5).  In  a  suit 
to  administer  the  estate,  Mrs.  K.  would  have 
been  a  necessary  party.  In  HoUoway  v. 
Headington^  the  decision  went  on  the  whole 

Ambl.  894. 
3  Bro.CC.  12. 
8  Sim.  324. 

(4)  Ibid.  69. 

(5)  1  U.  Blacks  30. 
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transaction  being  unintelligible.  In  Ed" 
wards  v.  Jones,  there  was  no  equitable 
estate  distinct  from  the  mere  legal  estate. 
Here,  the  plaintiff  has  only  to  ask  a  decree 
against  the  trustees,  as  was  the  case  in 
Shane  v.  Cadogan, 

May  23. — Wigram,  V.C,  after  stating 
the  facts  of  the  case,  proceeded  thus : — 
Under  these  circumstances,  the  plaintiff  has 
filed  his  bill  to  have  the  benefit  of  the  trust. 
In  support  of  the  plaintiff*s  claim,  the  cases 
referred  to  were  Coleman  v.  Sarelj  Ellison 
V.  Ellison,  Pulveriofi  v.  Pulvertoft ;  that 
where  a  trust  is  actually  created  in  favour  of 
a  volunteer,  the  Court  will  not  refuse  to 
enforce  it.  According  to  Ex  parte  Pye 
and  Ex  parte  Dubost(6),  a  party  may  so 
constitute  himself  a  trustee  of  stock,  that  it 
may  become  the  property  of  the  cestui  que 
trust  without  more.  "It  is  clear,"  says 
Lord  Eldon,  "  that  this  Court  will  not  assist 
a  volunteer;  yet,  if  the  act  is  completed, 
though  voluntary,  the  Court  will  act  upon 
it.  It  has  been  decided,  that  upon  an  agree- 
ment to  transfer  stock,  this  Court  will  not 
interpose."  If  the  limits  of  the  law  are  to 
be  collected  from  the  cases  referred  to,  they 
do  not  estabhsh  more  than  that  where  the 
l^al  interest  is  vested,  in  pursuance  of 
directions  in  third  persons,  and  the  trusts 
fully  declared,  the  Court  will  execute  the 
trust  though  voluntary.  There  does  not 
appear,  however,  to  be  any  reason  why  the 
doctrine  should  be  so  confined,  provided  the 
trusts  are  actually  created,  and  the  relation  of 
trustee  and  cestui  que  trust  is  once  establish- 
ed. The  language  of  Lord  Eldon  is  not  so 
limited.  From  Wheatley  v.  Purr  (7)  and 
Godsal  V.  Webb  (8),  I  conclude  that  Lord 
Langdale.  was  of  the  same  opinion.  In  the 
case  of  a  formal  declaration  of  trust,  in  favour 
of  a  volunteer,  these  considerations  might 
arise.  But  here  there  is  no  formal  declara- 
tion of  trust ;  and  the  simple  question  is, 
whether  the  facts  established  constituted 
the  relation  of  trustee  and  cestui  que  trust ; 
whether  by  the  voluntary  assignment  of 
September  1839,  the  beneficial  interest  in 
the  fund,  became  in  equity  the  property  of 
the  plaintiff.  Finding  the  doctrine  well 
defined,  that  where  a  trust  is  created,  the 


(6)  18  Yes.  140. 

(7)  1  Keen,  551. 

(8)  2  Ibid.  99. 


Court  will  act  upon  it,  and  that  a  person 
may  constitute  himself  a  trustee  for  another* 
it  might  be  contended,  that  where  the  bene- 
ficial owner  has  done  what  unequivocally 
amounts  to  the  same  thing,  and  the  person 
in  whom  the  legal  interest  is,  had  notice  of 
the  declaration  of  trust,  the  Court  would 
have  fiistened  upon  it,  and  held  that  he  had 
created  a  trust.  But  it  is  impossible  to  say, 
that  the  reported  cases  will  support  such  a 
proposition.  Without  referring  to  the  cases 
at  large,  the  case  oi  Edwards  v.  Jones  shews 
that  die  most  dear  intention,  is  not  suffi- 
cient to  create  a  trust  in  &vour  of  a  volun- 
teer, though  communicated  to  the  cestui  que 
trust.  That  was  the  case,  where  the  obligee 
of  a  bond  signed  a  memorandum  not  under 
seal,  which  was  indorsed  upon  the  bond, 
and  which  purported  to  be  an  assignment  of 
the  bond,  without  consideration,  to  the  per- 
son to  whom  the  bond  was  at  the  same  time 
delivered,  and  it  was  held  an  imperfect  gift, 
and  not  a  trust  I  consider  myself  bound, 
by  the  authority  of  that  case,  to  hold,  that 
in  the  absence  of  a  fortnal  declaration  of 
trust,  the  question  must  be  determined  upon 
the  strict  law,  and  not  upon  the  circum- 
stances; the  most  conclusive  evidence  of 
intention  will  not  be  conclusive  as  to  the 
trust.  But  it  is  said  for  the  plaintiff,  that 
the  legal  interest  being  in  the  trustees  under 
the  w^l,  the  assignment  of  September  1839, 
would  create  a  trust,  and  that  the  case  of 
the  bond  was  distinguishable  from  the  pre- 
sent case ;  but  I  cannot  discover  any  ground 
of  judicial  distinction,  where  the  question  is 
only,  whether  a  trust  has  been  created.  If 
Mrs.  Kettlewell  had  assigned  it  for  value, 
and  notice  of  the  assignment  had  been  given 
to  the  trustees,  it  would  be  impossible  to 
hold  that  the  assignment  for  value  would 
not  have  prevailed  over  the  voluntary  as- 
signment—  Dearie  v.  Hall  (9),  Loveridge 
V.  Cooper (10),  Foster  v.  Blackstone {ll\ 
Meux  V.  ^6^/(12).  But  this  consequence 
would  not  have  followed,  if  the  trust  had 
been  actually  created,  provided  the  legal 
interest  was  transferred — BiU  v.  Cureton 
(18),  Jones  v.  Croucher  {14).     My  conclu- 

(9)  «^  Rau.  1 ;  s.e.  2  Law  J.  Rep.  Chano.  64. 

(10)  Ibid. ;  8.  e.  2  Law  J.  Rep.  Cbano.  75. 

(1 1)  1  Mjl.  U  K.  297  ;  a.  0.  9  BU.  N.S.  882. 

(12)  1  Hare,  78 ;  a.  a  U  Uw  J.  Rep.  (n.s.) 
Chanc.  77. 

(18)  2  MjL  &  K.  608. 
(14)  1  Sim.  &  Sta.  815. 
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sion  is,  that  the  relation  of  trustee  and  cestui 
que  trtist  is  not  created,  unless  such  effect 
is  to  be  attributed  to  a  deed  under  seal. 
Upon  this  part  of  the  case,  Edwards  v. 
Jones  is  an  authority,  that  a  "writing,  not 
under  seal,  would  not  create  a  trust,  how- 
ever clear  the  intention  might  be.  If  the 
assignment  has  given  an  interest,  it  must 
be  on  the  ground,  that  a  deed  under  seal, 
though  voluntary,  is  binding  in  equity,  as 
between  the  party  himself  and  his  assignee. 
A  decision  founded  upon  this  distinction 
would  give  effect  to  an  instrument  under 
seal,  beyond  what  I  conceive  a  court  of 
equity  has  ever  allowed  it.  Coleman  y. 
Sarel  is  a  direct  authority  for  the  purpose 
of  deciding  a  case  like  the  present :  there, 
there  was  a  deed  under  seal,  and  it  was  held 
not  suificient.  An  assignment  under  seal 
of  what  does  not  pass  at  law,  stands  in  no 
better  situation  than  a  covenant.  HoUoway 
v.  HeadingUm  is  an  authority  for  the  same 
proposition.  The  Judge  by  whom  the  latter 
case  was  decided,  held,  that  a  voluntary 
assignment  never  operated  to  pass  an  eqidt- 
able  interest.  The  present  case  is  less 
fevourable  to  the  plaintiff  than  many  of  the 


others,  for  Mary  Kettlewell  had  nothing 
but  an  expectancy ;  and  the  cases  shew, 
that  a  deed  assigning  an  expectancy,  not 
founded  on  value,  does  not  operate  as  an 
estoppel.  But  it  was  said,  Uiat  if  I  decided 
that  the  plaintiff  had  foiled,  I  should  decide 
so,  in  the  face  of  Sir  W.  Grant's  decision 
in  Shane  v.  Cadogan.  If  such  were  the  &ct, 
I  should  shelter  myself  under  the  authority 
of  Coleman  v.  Sarel,  and  of  Sir  E.  Sugden, 
who  has  expressed  disapprobation  of  Sloane 
V.  Cadogan ;  and  from  the  difficulty  Lord 
Cottenham  had  in  reconciling  Sloane  v. 
Cadogan  with  the  other  cases,  and  the  opi- 
nion of  the  Vice  Chancellor  of  England. 
In  deciding  against  the  plaintiff,  I  do  not 
give  any  opinion  of  the  effect  of  a  formal 
declaration  of  trust,  if  Mary  Kettlewell  had 
had  more  than  a  mere  expectancy,  and  if,  in 
addition,  notice  had  been  given  to  the  trus- 
tees. I  decide  only,  that  a  voluntary  assign- 
ment of  a  mere  expectancy,  without  notice 
to  the  trustees,  does  not  give  a  right  which 
equity  will  enforce.  The  bill  must  be  dismis- 
sed without  costs,  as  it  is  not  a  very  moral 
act  on  the  part  of  Mary  K.  The  trustees 
to  retain  their  costs  out  of  the  fund. 


END  OF  EASTER  TERM,  1842. 
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TRINITY  TERM,  5  VICTORIiE. 


WiGRAM,  V.C.I 

May  25,  26.  /      «^^=^  ^-  ^^^^' 

Practice, — Defective  Proof-^Liherty  to 
perfect  at  the  Hearing. 

Creditor's  hill  by  A,  against  the  executors 
and  devisees  in  trust  of  his  debtor,  and  the 
persons  beneficially  interested  in  the  real 
estate  under  the  ivill,  two  of  whom  were 
under  disability,  and  two  were  alleged  by  the 
biU  to  be  out  of  the  jurisdiction,  praying  an 
account  of  the  real  and  personal  estate,  8^c, 
AU  the  defendants  who  were  sni  juris,  ad- 
mtted  the  debt,  and  the  fact  of  the  other 
parties  being  out  of  the  jurisdiction,  but  the 
plaintiff  had  omitted  to  prove  his  debt  against 
the  parties  not  sui  juris,  and  the  fact  of  the 
others  being  out  of  the  jurisdiction : — Held, 
thai  the  admission  of  the  debt  by  all  the 
defendants  who  were  sui  juris,  was  sufficient 
to  justify  the  Court  in  decreeing  the  usual 
accounts,  with  liberty  to  the  plaintiff  to  exhibit 
interrogatories  to  prove  his  debt,  and  the  fact 
of  the  parties  being  out  of  the  jurisdiction. 

The  testator,  by  his  will,  after  charging 
his  property  with  his  debts,  devised  all  his 
real  estate  to  trustees,  upon  trust  for  his 
wife  for  life,  with  remainder  to  his  children. 
A  creditor's  suit  was  instituted,  and  the 
defendants  were  the  executors,  the  trustees, 
the  tenant  for  life,  and  the  parties  entitled 
in  remainder,  of  whom  one  was  a  married 
woman,  anollier  was  an  infant,  and  two 
New  Series,  XT.— Cn anc. 


were  out  of  the  jurisdiction.  The  executors, 
the  trustees,  the  tenant  for  life,  and  some  of 
the  parties  in  remainder,  who  were  suijuris^ 
and  the  married  woman,  by  their  answers, 
admitted  the  plaintiff's  debt.  But  no  evi- 
dence had  been  entered  into  by  the  plaintiff, 
to  prove  his  debt  against  the  married  woman, 
the  infant,  and  the  parties  out  of  the  juris- 
diction, or  to  prove  the  fact  of  the  parties 
being  out  of  the  jurisdiction  ;  but  that  fact 
was  admitted  by  all  the  other  defendants. 

Mr.  Koe,  for  the  plaintiff. — ITie  admis- 
sion of  the  debt  by  all  the  defendants,  who 
are  sui  juris,  is  sulSicient  primd  facie  evi- 
dence to .  entitle  the  plaintiff  to  a  decree  ; 
for  his  debt,  notwithstanding  the  decree, 
must  be  proved  again  in  the  Master's  office. 
As  to  the  parties  out  of  the  jurisdiction,  the 
practice  is  to  refer  it  to  the  Master,  to  inquire 
as  to  that  £stct,  and,  if  he  finds  it  in  the  affir- 
mative, to  proceed  with  the  account. 

Mr.  Craig,  for  the  tenant  for  life  and  the 
infant. — As  the  plaintiff  has  not  proved  his 
debt  against  some  of  the  defendants  entitled 
to  the  real  estate,  the  bill  must  be  dismissed 
against  them  with  costs;  or  at  least,  as 
against  the  infant — Marten  v.  JVichelo(l). 

Mr.  Kenyan  Parker,  Mr.  Jeremy,  Mr. 
Wright,  and  Mr.  G.  Russell,  for  other  par- 
ties, contended,  that  to  prove  a  party  out 
of  die  jurisdiction,  the  proper  practice  was 

(I)  1  Cr.  &  Ph.  257 }  8.  c.  10  Uw  J.  Rep.  (n.s.) 
Chanc.  384. 
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to  exhibit  an  interrogatory  for  that  purpose 
— Egginton  v.  Burton{2), 

May  26. — ^Wigram,  V.C. — The  evidence 
in  the  cause  is  sufficient  to  entitle  the  plain- 
tiff to  his  decree,  as  far  as  regards  the  per- 
sonal estate,  the  executors  having  admitted 
the  debt.  As  the  case  is  not  concluded  by 
such  decree,  but  the  debt  is  to  be  proved 
again  in  the  Master's  oflSce — Owen  v.  Dick- 
enson {^\  primd  facie  evidence  is  sufficient. 
As  to  the  real  estate,  it  is  contended,  that 
the  bill  must  be  dismissed  with  costs,  because 
there  is  not  sufficient  evidence  of  the  debt 
as  against  some  of  the  parties  entitled  to 
the  real  estate.  The  parties  sui  juris  admit 
the  debt ;  but  the  proof  is  defective  against 
the  married  woman  and  the  infant  and  the 
parties  out  of  the  jurisdiction.  The  question 
is,  whether  the  bill  must  be  dismissed,  or 
whether  the  plaintiff  shall  have  the  indul- 
gence of  proving  his  debt  against  those 
parties.  In  Marten  v.  Wicheloj  there  was 
no  proof  against  any  party  whatever,  and 
Lord  Cottenham  said,  "  That  the  Court 
would  not  at  the  hearing  allow  a  plaintiff  to 
prove  that  on  which  his  whole  case  depended.  *  * 
There  the  plaintiff  had  given  no  evidence  of 
his  debt.  That  is  not  the  case  here.  Lord 
Cottenham,  after  reference  to  the  authorities, 
said,  **  The  Court  has  exercised  a  wide  dis- 
cretion in  giving  or  revising  leave  to  supply 
the  defect  of  evidence,  in  doing  which,  the 
merits  of  the  case,  upon  the  plaintiff's  own 
shewing,  ought  to  have  a  leading  influence ;" 
and  he  held  the  merits  of  that  case  insuffi- 
cient. From  the  authorities,  it  appears  that 
there  are  cases  in  which  the  Court  has 
granted  the  indulgence.  In  Seton  on  De^ 
creeSf  364,  a  case  is  mentioned,  in  which  a 
party  had  admitted  the  debt,  but  he  was 
not  competent  to  do  so,  and  the  Court  gave 
the  plamtiff  leave  to  prove  the  debt  — 
Hodgson  v.  Merest  (4).  In  Hood  v.  Pimm 
(5),  the  plaintiffs  filed  a  bill,  as  devisees  of 
A,  but  omitted  to  prove  his  will ;  the  an- 
swer neither  disputed  the  will,  nor  admitted 
it;  the  Vice  Chancellor,  at  the  hearing,  dis- 
missed the  bill  with  costs,  but,  upon  a  peti- 
tion of  rehearing,  the  case  was  argued  at 
length,  and  he  said,  that  as  it  was  a  mere 
slip,  he  would  give  the  parties  leave  to  per- 


(2)  Ante,  p. 

(8)  1  Or.  &  Ph.  48. 

(4)  9  Price.  568. 

(5)  4  Sim.  101;  s.c.9Uw  J. 


Rep.  Chano.  65, 


feet  their  proof,  by  exhibiting  interrogatories 
to  prove  the  will.  So  in  Cox  v.  AUingham 
(6),  where  Sir  Thomas  Plumer  considered 
the  case  upon  principle.  The  only  difficulty 
here  would  be,  as  to  the  infant ;  but,  as  all 
the  parties  before  the  Court,  who  are  sui 
juris,  admit  the  debt,  I  think  I  am  justified 
in  giving  the  plaintiff,  leave  to  perfect  his 
case  by  the  necessary  proof.  How  is  that  to 
be  done  ?  The  plaintiff  alleges,  that  two 
of  the  parties  are  out  of  the  jurisdiction, 
but  he  gives  no  evidence  of  the  fact.  The 
authority  of  Lechmere  v.  Brasier  (7)  would 
be  sufficient  to  shew  that  this  ought  to  be 
proved  in  the  regular  manner,  by  exhibiting 
an  interrogatory.  In  some  cases,  the  cause 
is  directed  to  stand  over,  with  liberty  to 
exhibit  an  interrogatory.  In  other  cases, 
rather  than  delay  an  account,  the  account  is 
directed,  with  leave  to  exhibit  an  interroga- 
tory— Lechmere  v.  Brasier.  A  third  course, 
is  to  send  it  tcr  the  Master  to  inquire  and 
state  whether  the  fact  is  proved  or  not. 
But,  as  in  this  case  the  plaintiff  must  have 
leave  to  prove  his  debt,  by  exhibiting  inter- 
rogatories, the  better  course  will  be,  for  him 
to  prove  that  the  parties  are  out  of  the  juris- 
diction in  the  same  manner.  No  doubt, 
the  regular  practice  is  to  allow  it  to  be  done 
by  exhibiting  an  interrogatory;  or  where 
the  Court  can  make  a  decree  as  to  part,  by 
making  a  partial  decree,  with  liberty  to 
exhibit  interrogatories.  The  plaintiff  ought 
to  have  proved  that  part  of  his  case  before 
he  brought  the  cause  to  a  hearing.  It  was 
said,  that  the  course  of  the  Court  was  differ- 
ent. In  Egginton  v.  Burton,  1  decided  that 
the  regular  practice  was  to  have  it  proved 
by  an  interrogatory ;  Lord  Cottenham  said 
that  was  the  regular  course.  It  was  Sir  J. 
Leach's  opinion  in  Butler  v*  Borton{S\ 
and  Lord Langdale's  in  Dibbs  v.  Goren(9); 
and  in  Hood  v.  Pimm,  the  Vice  Chancellor 
of  England  took  the  same  course.  I  shall 
adhere  to  that  course,  until  my  view  of  the 
case  is  overruled  by  higher  audiority.  My 
decree  will  be  for  the  usual  accounts,  widi 
liberty  to  the  plaintiffs  to  exhibit  interroga- 
tories to  prove  their  debt,  as  against  the  real 
estate,  and  also  to  prove  the  other  parties 
out  of  the  jurisdiction. 

(6)  Jac.  387. 

(7)  2  Jac.  &  Walk.  287. 

(8)  6  Mad.  42. 

(9)  1  Bea.  457. 
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WlOBAM,  V.C.l 

May  26.  27.  /      "^"'^^  "•  "°«''- 

Costs  — Assignees  of  Bankrupt  —  Credit 
tors'  Suit. 

To  a  creditors*  suit,  the  assignees  in  bank- 
ruptcy of  the  defaulting  executor  of  the  debtor  ^ 
were  made  parties  : — Held,  that  they  were 
not  entitled  to  have  their  costs  out  of  the  estate. 

Secu»*-i»  to  the  costs,  if  any,  of  an  un- 
successful  attempt  on  the  part  of  the  plaintiff 
to  charge  the  assignees  personally  with  the 
receipt  of  specific  parts  cfthe  testator's  estate. 

This  was  a  creditors'  suit,  in  which  the 
plaintiff  has  established  a  case  of  default 
against  the  executor  of  the  deceased  debtor. 
The  defaulting  executor  having  become 
bankrupt,  his  assignees  were  made  parties 
to  the  suit.  It  appeared  by  the  inquiries 
before  the  Master,  that  the  assignees  had 
received  no  part  of  the  estate  of  their  bank- 
rupt's testator. 

Mr.  O.  Anderdon,  for  the  assignees,  now 
claimed  to  have  their  costs  out  of  the  estate. 

Mr.  Girdlestone,  Mr.  Ehnaley,  Mr.  FoU 
lettf  Mr.  Terrell,  and  Mr.  Bloxam,  for 
other  parties. 

May  27. — ^Wigram,  V.C. — In  the  cases 
oi  Appleby  v.  Duke{\)  and  Cash  v.  Bel- 
cher (2),  I  decided,  upon  the  authority  of 
Hunter  v.  Pugh  (3),  that  the  assignees  of 
an  insolvent  or  bankrupt  mortgagor  were 
not  entitled  to  the  costs  of  a  foreclosure  suit, 
however  they  might  be  entitled  to  retain ' 
them  out  of  the  bankrupt's  estate.  Barry 
V.  Wray,  Beames  on  Costs,  App.  392, 
confirms  that  view  of  the  case.  It  was 
argued,  that  the  principle  of  those  cases  did 
not  apply  to  the  case  before  me,  because  in 
those  cases,  the  assignees  were  brought 
before  the  Court  for  their  own  benefit,  in 
respect  of  the  interest  which  they  had; 
whereas,  in  the  present  case,  the  assignees 
were  brought  before  the  Court  for  the  bene- 
fit of  the  plaintiff  only,  in  order  that  the 
plaintiff  might  establish  the  amount  of  his 
debt,  to  be  proved  against  the  bankrupt's 
estate.  It  was  said,  in  such  a  case,  ihe 
practice  was  to  give  the  assignees  the  costs 
out  of  the  testator's  estate.     I  am  satisfied^ 

(1)  AnU,  p.  194. 

(2)  Ibid.  196. 

(3)  Not  reported. 


that  no  such  general  rule  exists.  To  shew 
this,  it  is  sufficient  to  put  the  case  of  a  bank« 
rupt,  whose  estate  leaves  a  surplus  after 
paying  2Qs.  in  the  pound.  It  is  clear,  in 
such  a  case,  the  estate  of  the  testator  ought 
not  to  pay  the  costs  of  the  executor — Tebhs 
V.  Carpenter  (4) ;  yet  such  would  be  the 
effect  of  the  general  rule  contended  for.  The 
rule  of  the  Court  has  been,  to  allow  the 
assignees  to  retain  their  costs  out  of  the 
bankrupt's  estate,  a  rule  which  is  more 
consonant  to  the  justice  of  the  case,  than 
that  contended  for.  However  hard  it  may 
be  to  make  the  assignees  pay  costs,  under 
the  present  circumstances,  I  cannot  under- 
stand upon  what  principle  the  assignees  can 
receive  the  costs  of  a  suit  instituted  to  repair 
losses  occasioned  by  the  party  represented 
by  them.  But  it  is  said,  that  there  are  no 
assets  of  the  bankrupt,  whom  they  represent, 
and  that  in  such  a  case  they  ought  to  receive 
their  costs.  If  the  law  were  so,  it  would 
be  necessary  for  the  assignees  to  make  a 
special  application,  that  the  Court  might  be 
satisfied  that  it  was  a  proper  case,  and  within 
the  rule.  Williams  v.  Nixon  (b),  and  my 
own  decisions  in  Appleby  v.  Duke  and  Cash 
V.  Belcher,  proceed  upon  the  principle,  that 
the  assignees  stand  in  the  same  situation  as 
the  bankrupt ;  and  the  registrars  inform  me, 
that  they  consider  my  view  of  the  practice 
correct.  To  guard  against  misapprehension, 
I  think  it  right  to  say,  that  if  costs  were 
occasioned  by  an  ineffectual  endeavour  to 
charge  the  assignees  personally,  in  respect 
of  specific  parts  of  the  estate  possessed  by 
them,  the  costs  of  such  part  of  the  biU 
would  deserve  a  different  consideration ;  but 
it  is  admitted  that  there  are  no  such  costs 
here.  The  order  must  be,  that  the  assignees 
are  only  entitled  to  their  costs  out  of  their 
own  estate. 


LANGTON  V.  HORTON. 


WiGRAM,  V.C.  \ 

June  6,  7,  8, 9.  J 

Ship  and  Shipping — Assignment — Future 
Cargo —  Chronometer. 

An  assignment  of  a  future  cargo,  is  good 
in  equity, 

A,  by  deed,  assigned  a  ship  (then  at  sea 
and  engaged  in  the  South  Sea  Fishery)  and 

U)  1  Mad.  308. 

(5)  2  Bear.  472;  s.  c.  9, Law  J.  Rep.  (n.s.) 
ChaDC.  269. 
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"  her  future  cargoy*  to  L,  ^  Co.,  hy  way  of 
mortgage.  A.  and  L.  ^  Co.  both  forwarded 
to  the  captain  notice  of  the  assignment.  On 
the  arrival  of  the  ship  in  London,  the  captain, 
hy  the  directions  of  M,  the  managing  clerk 
of  A,  (who  was  then  abroad,)  delivered  up 
the  ship  and  cargo  to  L.  ^  Co.,  who  put 
their  agent  on  board.  Two  days  after,  the 
sheriff  seized  the  ship  under  a  fi.  fa.  On  bill 
by  L.  ^  Co. : — Held,  that  they,  having  got 
an  assignment  of  the  future  cargo,  which 
would  be  good  in  equity  against  A,  and  hav" 
ing  perfected  their  legal  title  by  taking  pos^ 
session  lawfully,  were  entitled  to  hold  the 
same  against  the  judgment  creditor. 

A  chronometer  on  board  of  a  ship  engaged 
in  the  South  Sea  Fishery,  passes  under  an 
assignment  of  ^*  all  the  appendages  and  ap- 
purienances"  of  the  ship. 

The  bill  stated,  that  the  plaintiffs  in  the 
cause  carried  on  business  as  oil-merchants 
at  Newington  Butts,  under  the  firm  of  Lang- 
ton  &  Bicknell ;  that  the  defendant  Bimie 
was  a  ship-owner,  and  carried  on  business 
in  London,  under  the  firm  of  A.  Bimie  & 
Son;  that  before  April  1887,  there  had 
been  dealings  between  the  plaintiffs  and 
Bimie,  by  which,  Bimie  had  become  in- 
debted to  them  in  a  large  amount ;  that  in 
April  1837,  Bimie  was  the  owner  of  four 
ships,  the  Foxhound,  the  Toward  Castle, 
the  Hope,  and  the  Elizabeth,  then  employed 
in  the  South  Sea  Whale  Fisheries,  and  Uiat 
these  ships  and  their  expectant  cargoes  were 
all  subject  to  various  incumbrances,  charged 
thereon  by  Bimie  to  various  persons,  and 
particularly  the  Foxhound  and  her  cargo, 
were  subject  to  a  mortgage  to  the  plaintiffs 
for  a  considerable  sum,  and  the  cargoes  of 
three  of  the  four  ships  were  subject  to  certain 
contracts  for  sale ;  that  Bimie  at  that  tune 
was  indebted  to  plaintiffs  in  a  large  amount, 
besides  what  was  secured  on  the  Foxhound 
and  cargo,  audit  was  agreed  between  plain- 
tiffs and  Bimie,  that  such  further  amount 
should  be  secured  by  a  mortgage  of  the  four 
ships,  and  their  respective  cargoes,  and  of 
the  benefit  of  the  before-mentioned  contracts 
for  sale  of  the  cargoes  of  the  three  ships, 
subject  to  the  existing  incumbrances ;  that 
in  pursuance  of  such  agreement,  a  deed  of 
the  13th  of  April  1837,  was  executed  be- 
tween Bimie  of  the  one  part,  and  plaintiffs 
of  the  other,  by  which  Bimie  assigned  the 


said  four  ships  and  their  cargoes,  and  the 
benefit  of  the  contracts  for  sale,  (subject  to 
existing  incumbrances,)  to  plaintiffs,  their 
executors,  &c.,  upon  trust  for  securing  to 
the  plaintiffs  the  repayment  of  5,19 7Z.  lis. 
2d.,  money  due,  and  4,000^.  for  which  the 
plaintiffs  had  made  themselves  responsible, 
by  accepting  a  bill  of  exchange  for  diat  sum, 
and  for  any  further  advances  to  be  made  by 
them  to  Bimie,  not  exceeding  in  the  whole 
the  sum  of  20,000Z.,  and  for  &at  purpose  to 
sell  and  dispose  of  the  said  mortgaged  pro- 
perty ;  that  in  August  1837,  the  Foxhound 
arrived  in  London  with  a  cargo  of  oil,  and 
the  cargo  was  duly  delivered  under  a  pre- 
vious contract  of  sale;  and^  the  mortgage 
debt  thereon  secured  to  plaintiffs  previous  to 
the  deed  of  the  13th  of  April  1837,  was 
paid,  and  the  Foxhound  released  therefrom, 
and  also  from  all  claims  under  the  deed  of 
the  13th  of  April  1837,  the  other  three  ships 
and  cargoes  remaining  liable ;  that  in  March 
1838,  the  Foxhound  again  sailed  for  the 
South  Sea  Fisheries ;  that  previously  to  her 
sailing,  Bimie  applied  to  the  plaintiff  for  a 
further  advance  of  5,000Z.  over  and  above 
the  20,000^.,  which  the  plaintiffs  agreed  to 
advance,  upon  having  the  same  secured  by 
a  mortgage  of  the  Foxhound,  her  stores, 
apparel,  appurtenances,  and  cargo,  and  by 
a  further  charge  upon  the  ships  and  pro- 
perty comprised  in  the  deed  of  April  1837, 
and  that  the  sum  secured  by  tliat  deed, 
should  be  a  charge  on  the  Foxhound  also ; 
that  by  an  assignment  of  the  2nd  of  March 
1838,  between  Bimie  of  the  one  part,  and 
plaintiffs  of  the  other  part,  reciting  that 
Bimie  was  sole  owner  of  the  Foxhound,  and 
reciting  the  ship's  registry,  and  the  advance 
of  the  5,000Z.,  Bimie  assigned  to  the  plaintifiSi 
all  that  vessel  called  the  Foxhound,  then  on 
a  voyage  to  the  South  Seas,  together  with 
all  and  singular  the  masts,  bowsprits,  &c., 
guns,  &c.,  chain  and  other  pumps,  provi- 
sions, stores,  tackle,  &c.,  binnacle  and  com- 
pass, appendages  and  appurtenances  what- 
soever, to  the  said  vessel  belonging,  and 
also  all  oil  and  head  matter,  and  odier  cargo 
which  might  be  caught  or  brought  home 
in  the  said  ship  or  vessel,  on  and  from  her 
then  present  voyage,  and  all  policies  of  as- 
surance, and  all  muniments  relating  to  the 
said  ship,  to  hold  to  the  plaintiffs,  upon  the 
tmsts  therein  mentioned ;  then  followed  a 
covenant  by  Bimie  for  the  repayment  of  the 
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5,0002.  and  interest,  and  all  fiitaTe  advances ; 
and  it  was  declared,  that  ihe  plaintiff  should 
stand  possessed  of  the  premises  thereby 
assigned,  upon  tnist  for  securing  the  5,000J. 
and  interest,  and  future  advances,  and  the 
monies  due  under  the  assignment  of  the  13th 
of  April  1837,  with  power  to  the  plaintiffs 
to  sell  the  premises,  and  out  of  the  proceeds 
to  pay  themselves  the  principal  money  and 
interest  due  under  the  present  deed,  and 
that  of  Apiil  1837,  and  to  pay  the  surplus 
to  Bimie ;  with  a  proviso,  that  the  whole 
monies  secured  should  not  exceed  25,000/. 
That  on  the  2nd  of  March  1838,  the  as- 
signment was  duly  registered,  but  that,  the 
slap  being  at  sea,  the  assignment  could  not 
be  indorsed  on  the  certificate  of  registry ; 
that  by  a  deed  of  further  charge  of  the  same 
date,  and  indorsed  on  the  deed  of  April 
1837»  the  other  three  ships  and  cargoes 
were  chaiged  with  the  5,0001. ;  that  the 
Ta/ward,  Cas^vna  wrecked,  and  die  cargoes 
of  the  Hope  and  Elizabeth  were  received 
and  applied  in  liquidation  of  the  plaintiffs' 
demand,  but  that  a  large  sum  still  remained 
due;  that  in  June  1838,  Bimie  became 
embairassed,  when  the  plaintiffs,  at  Bimie's 
request,  made  the  necessary  payments  on 
account  of  the  ships,  to  a  large  amount ; 
that  in  January  1 84 1 ,  the  Foxhound  returned 
to  this  country  with  a  valuable  cargo,  and 
that  there  was  then  due  to  plaintiffs  on  their 
said  securities,  15,0001.  and  upwards;  that 
on  the  9th  of  January  1841,  possession  of 
the  ship  and  cargo  was  taken  by  the  plain- 
tiff' agent,  on  her  entering  the  port  of  Lon- 
don, with  the  consent  of  Bimie;  that  on 
the  13th  of  January  following,  the  ship  an^l 
her  cargo  were  seized  by  the  sheriff  of  Surrey, 
under  afi.fa.,  at  the  suit  of  the  defendant 
B.  Horton,  for  2,3121. 15;.,  while  the  plain- 
tiffs' agent  was  in  possession ;  that  on  the 
16th  of  January,  the  plaintiffs  caused  a 
written  notice  to  be  served  on  the  sheriff's 
officer,  and  at  the  office  of  the  under-sheriff, 
of  the  indenture  of  the  2nd  of  March  1838, 
and  that  13,000/.  remained  due  thereon, 
and  that  plaintiff  claimed  the  entire  ship 
and  cargo ;  that  the  sheriff  thereupon  sum- 
moned the  plaintiffis  and  Horton,  under  the 
Interpleader  Act,  and  on  the  19di  of  Janu- 
ary, die  Judge  made  an  order,  that  an  issue 
should  be  tried,  in  which  the  present  plain- 
tiffs were  to  be  plaintiffs,  and  B.  Horton 
defendant,  and  directed  that   the    sheriff 


should  remain  in  possession  until  security 
for  the  amount  of  the  levy  should  be  given, 
and  he  reserved  the  question  of  costs ;  that 
the  plaintiffs  were  advised  that  the  assign- 
ment of  the  2nd  of  March  1838,  did  not 
operate  as  a  valid  assignment  at  law  to  the 
plaintiffB,  of  the  cargo,  by  reason  of  the  deed 
having  been  executed  before  the  cargo  was 
procured ;  and  that  for  other  reasons  also, 
the  plaintiffs  could  not  safely  proceed  to  the 
trial  of  the  issue ;  but  the  plaintiffs  insisted 
that  that  assignment  was  good  in  equity, 
the  plaintiffs  having  been  guilty  of  no  laches 
in  taking  possession ;  and  they  charged  that 
the  writ  of  fi.  fa.  was  not  in  the  hands  of 
the  sheriff  till  two  days  after  the  plaintiffs 
had  been  in  possession.  The  bill  then 
prayed,  that  it  might  be  declared  that  the 
deed  of  the  2nd  of  March  1838,  operated  as 
a  good,  valid,  equitable  assignn^ent  to  plain- 
tiffs, of  the  ship  Foxhound,  and  the  cargo 
obtained  by  her  on  the  voyage,  which  she 
was  prosecuting  at  the  date  of  the  deed ; 
and  that  plaintiffs  were  entitled  in  priority 
to  Horton ;  and  that  Horton  and  the  sheriff, 
&c.  might  be  restrained  from  levying  the 
amount  of  the  said  judgment,  or  from  com- 
pelling plaintiffs  to  go  to  trial  upon  the  said 
issue ;  and  that  upon  plaintiff  giving  secu- 
rity to  answer  the  amount  of  the  levy,  pos- 
session might  be  delivered  to  them ;  or  for 
a  receiver  and  sale ;  or  that  an  account 
might  be  taken  of  the  plaiotiffs'  debt,  and 
the  amount  realized  by  the  sale  of  the  ship 
and  cargo  ;  and  that  such  amount  may  be 
applied  in  satisfaction  of  what  should  be 
found  due  to  the  plaintiffs,  &c. 

The  defendant  Horton,  by  his  answer, 
insisted  that  the  assignment  did  not  pass 
the  cargo.  He  denied  that  the  plaintiffs' 
agent  was  on  board  at  the  time  of  the  seizure 
by  the  sheriff's  officer,  but  insisted  that  the 
cargo  was  in  the  possession  of  the  master  as 
agent  of  Bimie.  He  insisted  that  it  was  not 
competent  for  the  plaintiffs,  after  the  order 
for  the  issue,  to  institute  the  present  pro- 
ceedings. That  supposing  the  plaintiffs 
should  be  held  entitled  to  the  cargo,  still  the 
deed  did  not  pass  the  chronometer,  which 
was  on  board  at  the  time  of  the  seizure. 

It  appeared  from  the  evidence,  that  on 
the  3rd  •f  August  1838,  while  the  ship  was 
at  sea,  Macguffie,  the  managing  clerk  of 
Bimie,  wrote  to  the  master  of  the  Foxhound 
to  the  following  effect,  informing  him   of 
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Bimie's  embarrassments  :-*''  You  will  re- 
turn to  the  hands  of  Messrs.  Langton  &  B, 
who  will  treat  you  liberally."  It  appeared 
also,  that  from  that  time  ^e  plaintiffs  paid 
all  the  outgoings  and  expenses;  that  the 
master,  on  his  anival  at  the  port  of  London, 
had  an  interview  with  the  plaintiffs  and  Mac- 
guffie,  the  derk  of  Bimie,  and  having  read 
the  deed  of  assignment  of  the  Foxhound,  sent 
instructions  to  the  mate  of  the  Yessel  (by 
the  directions  of  Macguffie)  to  allow  the 
plaintiffs'  agent  to  take  possession  of  the 
yessel,  which  he  did  on  the  9th  of  January, 
The  sheriff's  officer  came  on  board  and  took 
possession,  on  account  of  the  defendant 
Horton,  on  the  1 1th  of  January. 

The  question  was,  whether  the  assignment 
of  the  2nd  of  March,  either  at  law  or  in 
equity,  passed  the  caigo  to  the  plaintiffs,  so 
as  to  protect  them  from  the  defendant's 
judgment  at  law. 

There  was  also  a  minor  question,  whether 
a  chronometer,  which  was  on  board  during 
the  voyage,  and  at  the  time  of  the  plaintiffii' 
taking  possession,  passed  under  the  general 
words  of  the  deed,  "  appendages  and  appur- 
tenances" of  the  ship. 

Mr.  Sutton  Sharpe  and  Mr,  RoU,  for  the 
plaintiffs. — The  case  that  will  be  relied  on 
on  the  other  side,  is  Robinson  v.  MacdonneU 
(1).  But  an  assignment  of  freight  has  been 
held  good  in— 

Leslie  v.  Guthrie,  1  Bmg.  N.C.  697 ; 
s.  c.  4  Law  J.  Rep.  (n.s.)  C.P.  227. 
Kerswill  v.  Bishop,  2  Cr.  &  Jer.  529  ; 
s:  c.  1  Law  J.  Rep.  (n.s.)  Exch.  227. 
At  all  events,  the  cargo  passed  in  equity. 
Douglas  v.  Russell,  4  Sim.  524. 
Re  Ship  Warre,  8  Price,  269,  n. 
Gardner  v.  Laehlan,  8  Sim.  123  ;  s.  c. 
5  Law  J.  Rep.  (n.s.)  Chanc.  332 ;  con- 
firmed, on  appeal,  4  Myl.  &  Cr.  129 ; 
s.  c.  8  Law  J.  Rep.  (n.s.)  Chanc.  82. 
Curtis  V.  Auber,  1  Jac.  &  Walk.  526. 
Davenport  v.  fVhitmore,  2  Myl.  &  Cr. 
177;   s.  c.   6  Law  J.   Rep.   (n.s.) 
Chanc.  58. 
WeUesley  v.   Wellesley,  4  Ibid.  561  ; 
s.  c.  8  Law  J.  Rep.  (n.s.)  Chanc.  21. 
[WioRAM,  V.  C. — That  last  case  lays 
down  a  much  broader  proposition  than  the 
others.] 

{\)  5  Mao.  &  Selw.  228. 


Metcalfe  v.  the  Archbishop  tf  York,  I 
Myl.  &  Cr.  547 ;  s.  c.  6  Law  J.  Rep. 
Chanc.  65. 
Bum  y.  Carvalho,  7  Sim.  109  ;  s.  c.  4 
Nev.  &  Man.  889. 
There  was  no  laches  on  our  part,  but  an 
immediate  taking  of  the  possession,  and 
notice  given  to  every  person  to  whom  it  was 
possible. 

Mr,  HaU,  for  Bimie. 

Mr,  GircUestone,  for  the  defendant  Hor- 
ton.—No  legal  title  passed  in  the  cargo  by 
the  assignment— jRoSt9»an  v.  MacdonneUm 
In  a  cause  between  the  same  parties  as  to 
the  ship  Ann,  the  Master  of  the  Rolls  drew 
a  distinction  between  freight  and  caigo, 
ihat  though  freight  may  pass  under  an  as- 
signment, it  does  not  prove  that  the  cargo 
will.  It  is  a  matter  which  at  law  could  only 
be  the  subject  of  breach  of  covenant — 
Whitworth  v.  Gaugain  (2). 

[WiGRAM,  V.  C. — ^After  the  purchaser 
had  paid  his  purchase-money,  and  lawfully 
got  possession,  would  the  Court  allow  the 
vendor  to  eject  him  ?] 

Mr.  Sharpe,  in  reply. — The  plaintiflEs 
have  a  better  equity  than  the  defendants ; 
for  the  latter  lent  their  money  upon  the 
personal  security  of  Bimie,  and  then  ob- 
tained a  judgment ;  whereas,  the  plaintifib 
lent  their  money  upon  the  security  of  the 
property  in  the  iixst  instance.  The  plaintiff, 
having  obtained  possession  of  the  property, 
and  shewing  that  that  possession  was  in 
pursuance  of  a  previous  contract  for  valuable 
consideration,  would  be  allowed  to  hold  it 
against  all  claimants.  It  is  on  the  same 
principle,  that  the  Court  interferes  by  in- 
junction, to  prevent  a  tenant  removing  crops 
and  produce,  which  he  has  agreed  with  the 
landlord  to  leave  at  the  end  of  the  term ; 
or  in  the  case  of  the  fixtures  in  a  London 
house.  The  judgment  creditor  can  only 
affect  the  property  as  it  existed  in  the  hands 
of  the  debtor.  It  is  the  same  principle, 
where  in  an  execution  against  the  husband, 
the  Court  prevents  the  creditor  seizing  the 
property  of  the  wife,  trading  under  an  agree* 
ment  upon  her  separate  account.  JVhitworth 
V.  Gaugain  was  not  a  decision  upon  the 
subject,  and  it  is  inconsistent  with  the  au- 
thorities and  the  general  principles  of  law. 
The  /chronometer  will  pass  by  the  assign- 

(2)  1  Cr.  &  Ph.  825 ;  s.  c.  10  Law  J.  Rep.  (n.s.) 
Chanc.  816. 
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ment,  under  the  wotds  *^  stores  and  appur- 
tenances." Nearly  all  the  witnesses  speak 
of  a  chronometer  as  heing  ahsolutely  neces- 
sary for  a  voyage  to  the  South  Seas. 

WioRAM,  V.C. — The  first  question  is, 
whether  the  future  cargo  passed  at  law  or 
in  equity,  under  the  assignment  hy  Bimie 
to  the  plaintiffs.  I  will  lay  out  of  the  case 
the  question  of  law  altogether,  as  it  is  unne- 
cessary for  me  to  decide  that,  and  I  will 
look  at  it  only  as  a  question  in  equity. 
First,  it  was  said,  that  neither  in  law  nor 
equity  could  non-existing  property  pass  hy 
assignment.  The  cases  decide,  that  hy  a 
contract  for  sale,  an  equitahle  interest  in  a 
thing  not  in  existence,  may  hecome  the  pro- 
perty of  the  assignee.  The  cases  may  not 
decide  it  in  that  abstract  way,  or  as  to  what 
must  be  done  by  the  assignee  to  perfect  his 
title.  A  great  number  of  the  cases  referred 
to,  are  of  common  occurrence,  ex.  gr.  where 
a  tenant  covenants  to  leave  behind  him 
things  that  could  not  be  removed  without 
inconvenience — a  contract  that  such  things 
as  shall  be  upon  the  property  at  the  end  of 
the  term,  shall  become  die  property  of  the 
lessor,  upon  his  paying  for  them ;  which,  in 
point  of  &ct,  is  a  contract  to  sell  property 
not  then  belonging  to  the  vendor;  and  a 
court  of  equity  is  in  the  habit  of  enforcing 
contracts  of  that  description,  where  they  are 
made  for  valuable  connderation.  Unless  I 
deceive  myself,  there  are  important  cases 
where  the  doctrine  applies,  as  in  the  case  of 
mines,  where  there  is  a  contract  to  leave 
the  rails,  &c.,  at  the  expiration  of  the  lease, 
to  be  paid  for  at  a  valuation,  the  contract 
being  made  with  reference  to  implements 
not  then  upon  the  property,  and  not  being 
confined  to  articles  which  were  upon  the 
property  at  the  time  of  granting  the  original 
lease.  But  it  is  quite  unnecessary  to  go 
into  the  general  principle,  because  Lord 
Eldon  in  Re  Ship  Warre  and  Curtis  v. 
Avber^  decided  all  that  is  requisite  for  this 
puipose.  If  the  cases  are  no  authority  for 
the  case  of  a  future  cargo  in  terms,  I  should 
not  think  them  less  an  authority  applicable 
to  the  present  case ;  because,  the  whole 
argument  is,  whether  a  future  thing  is  the 
subject  of  assignment.  When  it  is  once  said 
that  freight  may  be  assigned,  or  that  a  ship 
not  belonging  to  the  vendor  may  be  the 
Sttbject  of  assignment^  the  whole  difficulty 
is  got  over,  that  non-existing  property  may 


be  the  subject  of  assignment.  I  think  it 
impossible  to  read  Lord  Eldon's  judgment, 
without  saying,  that  it  is  obvious  that  he 
does  in  terms,  if  not  by  decision,  apply  the 
reasoning  to  the  case  of  future  cargo.  Put 
the  simple  case  of  a  ship  going  out  in  ballast : 
the  owner  says,  if  you  will  find  me  5,000/. 
lor  fitting  out  the  ship,  I  will  contract  that 
the  homeward  cargo  shall  go  to  reimburse 
you.  When  it  is  once  decided  that  future 
property  may  be  the  subject  of  contract,  it 
will  be  a  sufficiently  binding  contract,  to  en- 
title a  person  advancing  his  money,  to  claim 
the  homeward  cargo.  If  a  man  may  contract 
for  an  expectancy,  I  cannot  conceive  why  a 
person  going  to  the  South  Seas  may  not 
contract  that  if  he  shall  catch  fish|  that  the 
cargo  shall  be  a  security  for  the  amount  of 
the  advances.  Without  going  into  the 
numerous  cases  cited  at  the  bar,  I  think  this 
case  applies  so  closely  in  specie,  that  I  could 
not,  without  reversing  it,  throw  a  doubt 
upon  the  question,  if  everything  has  been 
done  to  perfect  the  equitable  assignment. 
Was  not  Bimie  bound?  Quite  enough  has 
been  done  to  perfect  their  title  to  the  cargo. 
The  ship  was  at  sea  at  the  time  of  the  as- 
signment. The  plaintiffs  took  a  deed  as- 
signing the  property.  It  is  said,  that  chattels 
pass  by  delivery  or  deed.  If  at  the  time  of 
executing  the  deed,  there  had  been  any  cargo 
in  the  ship,  so  much  at  least  would  have 
passed.  All  the  parties  go  through  the  form 
of  passing  an  interest,  by  an  instrument 
adapted  to  the  purpose;  they  give  notice  to 
the  captain  of  the  vessel,  and  wait  for  its 
return ;  and  when  it  arrives  on  the  ?th  of 
January  1841,  the  plaintiffs  send  down  and 
demand  possession.  The  master  comes  to 
London ;  he  had  heard  on  his  voyage  of 
the  transfer,  and  is  satisfied  by  a  perusal  of 
the  deed,  and  takes  upon  himself  the  respon- 
sibility of  delivering  possession  to  the  plain- 
tiffs. Supposing  Bimie  had  been  there  to 
authorize  a  delivery,  it  could  not  have  been 
disputed  by  the  defendant  that  he  had  given 
the  plaintiffs  a  right  against  all  persons 
whose  title  was  subsequent.  But  it  was 
said  that  Bhnie  being  absent,  his  derk, 
Macguffie  had  no  authority  to  deliver  up 
possession  ;  there  is  quite  enough  evidence 
to  justify  me  in  saying  that  there  is  so  much 
probability  that  Macguffie  had  authority, 
that  if  the  case  turned  upon  that,  I  should 
have  sent  it  to  inquiry.  That  probability 
Ib  further  enforced  by  this:  a  deed  has  been 
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produced  in  court,  which  i&  said  to  be  a 
power  of  attorney  to  MacgufBe,  to  do  all 
that  was  requisite.  The  whole  transaction 
marks  the  probability ;  but  as  that  deed  is 
not  proved  in  evidence,  I  must  lay  it  aside, 
and  consider  how  the  delivery  of  possession 
is  affected  by  the  absence  of  Bimie.  Bimie 
having  executed  a  deed  which,  as  between 
him  and  the  plaintiffs,  gives  them  a  right  to 
the  cargo,  puts  that  deed  into  their  posses-* 
sion,  and  absents  himself.  The  ship  arrives, 
and  the  plaintiffs  go  to  the  agents  of  Bimie, 
produce  the  deed  transferring  the  property, 
and  induce  the  master  of  the  vessel  to  deliver 
up  possession  to  them.  The  master  takes 
upon  himself  the  responsibility  of  assmning 
that  the  deed  passed  the  property.  If  the 
captain  was  ill  advised,  he  might  have  made 
himself  responsible ;  but  I  am  satisfied  both 
in  fact  and  in  law,  that  he  was  well  advised. 
As  this  case  stands  before  me,  the  owner  of 
the  goods  had  bound  himself  in  equity,  and 
the  Oovat  would  have  compelled  him  to  per- 
form the  contract,  viz.  to  give  possession  of 
the  cargo.  The  ship  arrives,  and  Bimie 
absents  himself.  Upon  the  footing  of  an 
antecedent  authority,  possession  is  given. 
Laying  out  of  the  case  tibe  ri^t  of  the  judg- 
ment creditor,  it  is  impossible  to  say  that  by 
the  assignment  as  between  the  plaintifis  and 
Bimie,  enough  was  not  done  to  perfect  the 
title.  The  plaintiffs  went  to  the  party  in 
possession  and  obtained  possession.  If  a 
purchaser  has  paid  his  purchase-money, 
and  prevailed  on  the  occupying  tenant  to 
give  him  possession,  would  a  court  of  equity 
say  that  the  possession  was  unlawful,  or 
permit  the  vendor  to  eject  him  ?  Though 
this  is  not  a  purchase  of  the  thing  itself,  yet 
it  is  a  purchase  of  a  right,  and  a  transaction 
in  respect  of  which  the  price  has  been  paid. 
It  appears  to  me,  that  on  the  8th  and  9th 
of  January,  they  had  clothed  their  equitable 
titie  lawfidly  with  possession  of  the  property. 
If  in  addition,  it  appeared  that  Macguffie 
had  direct  authority,  that  would  relieve  the 
case  of  all  difficulty.  Now  comes  the  strug- 
gle respecting  the  case  of  the  judgment 
creditor.  The  general  rule  of  law  is,  that  a 
judgment  creditor  can  take  in  execution  that 
which  belongs  to  his  debtor,  and  nothing  else. 
If  he  could  take  property  of  which  the  debtor 
was  a  trustee,  no  tmst  property  would  be 
safe.  The  last  decision  was  Newlands  v. 
Painter  (S).  Lord  Cottenham  there,  in 
(8)  4Myl.8tCr.408. 


distinct  terms,  affirmed  that  equity  would 
protect  the  property.  That  is  the  general 
rule.  If  you  once  decide  that  property 
apparentiy  belonging  to  the  debtor,  is  pro- 
tected, the  only  question  to  be  tried  is, 
whether  there  is  an  equitable  interest  in  any 
other  person  than  the  debtor.  If  in  WkU'* 
worth  V.  Gauffain,  Lord  Cottenham  had 
given  a  deliberate  judgment,  I  should  have 
held  myself  bound  by  it ;  but  he  did  no- 
thing of  tiie  sort ;  it  was  a  point  not  direcdy 
before  him.  All  that  he  said  was,  that  in 
that  interlocutory  stage  of  the  cause,  he 
would  not  go  so  far  as  to  deny  the  right  of 
the  judgment  creditor.  But  if  that  principle 
were  followed  out,  I  cannot  see  how  any 
equitable  property  would  be  safe.  But  I 
am  perfectiy  satisfied  that  Lord  Cottenham 
never  meant  to  throw  out  any  such  general 
principles.  That  was  the  case  of  an  equitable 
mortgagee,  by  deposit  of  tide-deeds,  out  of 
possession,  and  who  never  sought  to  affectthe 
property  by  actual  possession ;  and  I  am  satis- 
fied that  I  am  not  acting  against  Lord  Cotten- 
ham's  dictam,  in  saying  that  there  is  a  distinc- 
tion, where  an  equitable  titie  is  perfected  by 
the  purchaser  or  incumbrancer  taking  pos- 
session. iDoed.  Coleman  y.  Briiain{4)t  and 
the  other  cases  referred  to,  have  no  direct  ap- 
plication, but  shew  that  a  judgment  creditor 
does  not  stand  in  the  same  favoured  position 
as  a  purchaser.  If  a  person  having  an  in- 
terest and  a  power  of  appointment,  conveys 
away  part,  of  the  estate,  he  cannot  afterwards 
exercise  his  power  in  derogation  of  tiie  con- 
veyance—5^ee2e«  V.  Shearly  (5).  But  what 
I  rely  upon  is  the  general  principle,  that 
there  is  such  a  contract  between  Bimie  and 
the  plaintiffs,  as  would  entitie  the  plaintiff 
to  the  cargo  when  it  arrived,  and  the  con- 
tract being  perfected  by  possession  lawfully 
taken,  and  no  attempt  to  impeach  it,  that 
the  judgment  creditor  cannot  attach  it. 
The  only  remaining  question  is,  whether 
the  general  words  of  the  assignment  would 
include  the  chronometer. 

On  the  following  day,  his  Honour  said, 
that  as  the  vessel  was  on  a  voyage  to  the 
South  Seas,  and  the  chronometer  was  on 
board  at  the  time  of  the  assignment,  he 
thought  that  it  must  pass  to  t^e  plaintiffs 
under  the  general  words  "  appendages  and 
appurtenances." 

(4)  2  B.  &  Aid.  93. 

(5)  8  Sim.  153  ;  s.  c.  8  Law  J.  Rep.  (N.s.)Cbanc 
21. 
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^***^'^'/^'l     ADAMS  t7.  ADAMS. 

May  27,  28.  J 

WiU — Construction — Devise  by  Implica- 
tion. 

Devise  by  Aj  of  real  estates  to  trustees^ 
vpon  trust,  (sidject  to  the  dower  of  his  wife 
J,  A.y  and  subject  to  the  principal  and  inter" 
est  charged  thereon  by  mortgage  or  otherwise,) 
to  receive  the  rents  and  profits,  and  after 
deducting  the  dower  and  interest  on  the  mart- 
gages^  to  pay  the  same  for  the  purposes 
therein  mentioned.  There  was  no  estate  of 
the  testator  out  of  which  the  wife  was  entitled 
to  dower : — Held,  that  those  words  did  not 
by  impUeatiou  give  the  wife  a  right  to  a  pay^ 
ment  out  of  the  estate,  in  the  nature  of  dower. 
In  such  a  case,  the  relation  of  the  parties 
cannot  be  taken  into  consideration. 

The  testator,  by  his  will,  devised  and  be- 
queathed all  his  leal  and  personal  estate  to 
trustees,  upon  trust,  (but  subject,  neverthe- 
less, to  the  dower  or  thirds  at  common  law, 
of  his  wife  J.  A.,  and  as  to  his  real  estates 
subject  to  the  payment  of  the  principal 
monies  and  interest  which  he,  the  testator, 
had  charged  thereon  by  mortgage  or  other- 
wise,) to  receive  the  rents  and  profits,  and 
after  deducting  the  dower  and  interest  on 
the  mortgages,  to  pay  the  same  for  the  pur- 
poses therein  specified.  It  was  referred  to 
the  Master  to  inquire  and  state  whether  the 
testator's  wife  was  legally  dowable,  out  of 
any  and  what  real  estate  of  which  the  testa- 
tor died  seised.  The  only  estate  out  of 
which  the  widow  would  have  been  dowable, 
was  mortgaged  in  fee ;  and  the  question  now 
was,  whether  by  that  passage  in  the  will  the 
testator  had  charged  his  estate  with  any  pay- 
ment to  his  wife  in  the  nature  of  a  dower. 

Mr,  Sutton  Sharpe  and  Mr,  Jemmett,  for 
the  plaintiffs,  the  children,  contended,  that  the. 
widow  was  not  entitled ;  that  the  words  im- 
plied nothing  more  than  ''  subject  to  all  legal 
ehsagen*'— Wright  Y.  lFyveU(l).  That  the 
testator  had  not  recited  that  his  wife  was 
dowable ;  and  that  this  was  not  a  devise  by 
implication. 

Davis  V.  Davis,  1  Russ.  &  Myl.  645. 

Jarman  on  Wills,  vol.  1,  p.  460. 

Hammond  v.  Neame,  1  Swanst.  35. 

(I)  2  Vent  56, 
New  Series,  XI.--Chanc. 


Newland  v.  Shephard,  2. P.  Wms.  194. 
Bird  v.  Hunsdon,  2  Swanst.  342. 
Crowder  v.  Clowes,  2  Ves.  jun.  449. 
Dashwood  v.  Peyton,  18  Ibid.  27. 
Ralph  V.  Watson,  9  Law  J.  Rep.  (n.s.) 
Chanc.  328. 

Mr,  Bird,  for  a  child  defendant. 

Mr.  Girdlestone  and  Mr,  Sandys,  for  the 
widow. — AU  the  parties  in  question  take 
under  the  will,  and  can  only  take  what  the 
testator  has  given  them.  In  Wright  v. 
Wyvell,  the  wiU  describes  the  wife  as  already 
estated. 

Mr,  Sutton  Sharpe,  in  reply. — In  the  case 
in  Ventris,  somebody  must  have  had  the 
estate,  to  make  the  payments. 

WioRAM,  y.C. — This  is  a  hard  case,  and 
I  have  no  doubt  of  the  intention  of  the  tes- 
tator. But  the  question  in  all  the  cases  is, 
whether  the  testator  has  "  given  "  anything, 
for  there  must  be  a  gift  by  express  words  or 
plain  implication ;  otherwise  die  Court  can- 
not decree  that  it  is  a  gift.  Wherever  the 
testator  recites  that  he  has  given,  though 
there  is  no  gift,  the  Court  will  hold  the  recital 
evidence  in  writing  of  the  gift,  and  £eisten 
upon  it,  where  the  will  itself  finmishes  evi- 
dence that  the  testator  intended  to  give. 
But  wherever  there  is  a  declaration  in  a  wiU, 
that  a  testator  supposes  a  party  to  have  an 
interest,  the  circumstance  that  he  recites 
that,  is  conclusive  evidence  that  he  did  not 
mean  to  give ;  for  he  considered  there  was 
no  necessity  for  giving.  In  all  those  cases 
where  there  is  no  recital  of  his  having  given, 
but  a  recital  that  a  party  has  an  interest  in- 
dependent of  his  declaration,  the  course  of 
the  decisions  is,  that  the  Court  cannot  imply 
a  gift.  The  cases  are  coUected  in  1  Jarman 
on  Devises,  460.  In  Dashwood  v.  Peyton, 
Lord  Eldon  disapproved  of  Tilly  v.  TiUy 
(2).  Ralph  V.  Watson  is  an  authority  to 
the  same  effect.  Suppose  the  case  of  a  tes- 
tator giving  an  estate  to  A,  after  payment 
of  a  debt  of  1,000^.  to  B.  If  no  debt  was 
owing  to  B,  the  testator  could  not  be  held 
to  intend  to  give  him  1,000Z.  The  same 
principle  applies  to  a  case  of  deduction. 
Here,  it  being  a  deduction  of  the  dower  of 
the  wife,  there  is  a  strong  case  of  intention. 
But  change  the  case  of  the  wife,  and  suppose 

(2)  18  Ves.  44. 
2R 
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a  creditor ;  you  could  not  apply  the  same 
principle.  The  question  is,  whether  I  can 
look  at  the  relation  of  the  parties,  and  alter 
the  plain  construction  of  the  words.  I  am 
of  opinion,  that  I  ought  not  to  do  so.  As  the 
children  are  so  nearly  of  age,  I  hope  the 
widow  will  not  be  deprived  of  a  provision. 


,  V.C.I 

r,  30.  J 


BOND  r.  GRAHAM. 


WiGRAM 

May  27. 

Parties — Account  —  Executor — Will — 
Foreign  Probate. 

A,  by  his  will,  made  in  India,  appointed 
B,  C,  and  D,  his  executors.  B.  renounced, 
and  C.  and  D.  proved  the  will  in  India,  and 
both  acted  and  received  the  assets.  D.  being 
about  to  come  to  England,  rendered  an  account 
of  his  receipts  and  payments,  and  handed 
over  the  balance  to  C,  who  then  continued  to 
act  as  sole  executor  in  India.  C.  afterwards 
remitted  to  D.  in  England,  a  sum  of  rupees, 
part  of  the  estate,  and  for  the  purposes  there^ 
of,  and  died.  On  a  bill  by  the  residuary 
legatee  of  A.  against  D,  for  an  account,  and 
payment  of  the  sum  so  remitted : — Held,  that 
D.  must  be  taken  to  have  received  that  sum 
as  executor,  and  not  as  agent  or  trustee ;  and^ 
consequently,  that  he  was  entitled  to  have  the 
accounts  taken  generally,  and  that  a  legal 
representative  in  this  country  was  necessary. 

This  was  a  hill  by  the  residuary  legatee, 
under  the  will  of  a  testator,  who  died  in 
India,  against  the  surviving  executor,  who 
had  proved  the  will  in  India,  to  compel  him 
to  account  for  a  sum  of  money  remitted  to 
him  from  India,  by  his  co-executor,  after 
his  arrival  in  England;  and  the  question 
was,  whether  the  plaintiff  had  a  right  to  call 
for  this  account,  without  having  a  personal 
representative  of  the  testator  duly  ponstituted 
by  probate  in  this  country. 

Mr.  Teed,  for  the  plaintifip. 

Mr.  EUison  and  Mr.  Stinton,  for  the  exe- 
cutor, cited — 

Tyler  v.  Bell,  2  Myl.  &  Cr.  89;  s.c. 

6  Law  J.  Rep.  (n.s.)  Chanc.  169. 
Logan  v.  Fairlie,  1  Myl.  &  Cr.  59. 
Lowry  v.  Fulton,  9  Sim.  104 ;  s.  c.  7 

Law  J.  Rep.  (n.s.)  Chanc.  158, 


The  statement  in  the  bill  and  answer  az« 
fuUy  given  in  His  Honour's  judgment. 

May  30,  1842. — Wigram,  V.C— The 
question  in  this  cause  was,  whether  I  could 
make  a  decree  in  the  absence  of  the  legal 
personal  representative  of  the  testator.  The 
plaintiff  is  the  residuary  legatee  under  the 
will  of  a  testator,  who,  by  his  will,  appointed 
three  persons  his  executors — viz.  Graham, 
Cartwright,  and  M.  The  testator  was  in 
India  at  the  time  of  his  death,  and  also  his 
three  executors.  M.  renounced  probate,  and 
Graham  and  Cartwright  proved  his  will 
there,  and  both  acted  in  die  trusts  of  the 
will,  though  Cartwright  was  the  principal 
acting  executor.  In  December  1838,  Gra- 
ham being  about  to  come  to  England, 
accounted  with  Cartwright  for  his  receipts, 
and  handed  over  to  him  the  money  in  his 
hands.  On  the  15th  of  April  1840,  Cart- 
wright remitted  to  Graham  in  England,  the 
sum  of  181,000  rupees,  part  of  die  estate, 
and  shortly  afterwards  died,  and  Giraham 
then  became  the  sole  executor  under  the 
Indian  probate  ;  but  no  probate  was  taken 
out  in  this  country.  The  bill,  as  it  originally 
stood,  prayed  a  general  account  of  the  tes- 
tator's estate,  but  that  was  struck  out  by 
amendment,  and  it  now  prays  only  that 
Graham  might  account  for  the  181,000 
rupees,  remitted  to  him  in  this  country  by 
Cartwright.  It  was  insisted,  that  tliis  ac- 
count might  be  taken  without  having  a  per- 
sonal representative  duly  constituted  by  the 
Prerogative  Court  of  this  country.  Graham, 
by  his  answer,  says,  that  he  is  stiU  liable  as 
executor  to  the  parties  beneficially  interested 
under  the  will ;  that  in  order  to  his  complete 
dischai^,  bodi  as  against  creditors  and 
others,  he  has  a  right  to  have  such  a  decree 
made  as  will  involve  an  account  of  the  tes- 
tator's estate,  and  relieve  him  from  all 
.liability,  and  he  insists  that  that  cannot  be 
done  except  the  estate  is  duly  represented. 
The  sole  question  is,  whether  a  representative 
constituted  in  India,  is  sufficient  for  the  pur- 
poses of  this  suit.  I  am  clearly  of  opinion, 
that  it  is  not  sufficient.  If  the  executor  or 
administrator  has  so  dealt  with  the  fund,  that 
by  reason  of  such  dealings,  he  has  ceased  to 
bear  the  character  of  executor,  and  assumed 
the  character  of  a  trustee  of  the  fimd;  if  he 
has  taken  a  sum  out  of  the  estate  of  the  tes- 
tator, and  appropriated  it  to  the  cestui  que 
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iniit,  it  is  not  necessary  for  the  cestuis  qAe 
trust  to  bring  before  the  Court  the  personal 
representatives  of  the  testator,  in  a  suit 
against  the  trustee.  If  the  character  of  the 
property  is  not  altered,  if  it  still  remains 
part  of  the  estate,  the  will  which  the  Court 
is  called  upon  to  recognize  must  be  a  will 
authenticated  by  probate  in  this  country — 
Tyler  v.  BeU,  Twyf&rd  v.  Trail  (1).  In 
considering  the  question,  whether  it  has 
assumed  the  new  character  of  a  trust  fiind, 
it  is  not  conclusive  against  the  fact,  that  the 
fimd  is  found  in  the  hands  of  a  surviving 
executor — Phillipo  v.  Munning8(2) ;  but  it 
renders  the  proof  of  the  alteration  of  the 
property  more  difficult  than  if  it  had  passed 
into  new  hands.  The  defendant  insists,  that 
beholds  the  funds  as  executor;  and  the  only 
question  is,  whether  upon  the  pleadings,  you 
can  shew  that  the  property  is  altered,  and 
the  defendant  concluded  from  saying,  that 
he  holds  it  as  executor.  But,  from  tiie  an- 
swer, it  is  qidte  impossible  to  say  he  holds 
it  as  trustee :  he  says,  he  has  proved  the 
win,  acted  under  it,  and  become  accountable ; 
that,  being  about  to  proceed  to  England,  he 
rendered  an  account  to  Cartwiight,  and  gave 
up  to  him  all  the  papers,  &c. ;  that  Cart- 
wright  then  proceeded  to  act  as  sole  execu- 
tor ;  that  on  the  15th  of  April  1840,  Cart- 
wright  remitted  to  him  the  fund,  and  sent 
defendant  an  account  of  his  receipts  and 
payments.  In  what  character  was  this  sum 
remitted  to  him  ?  It  is  said,  because  he  was 
in  England ;  that  shews  nothing  as  to  the 
character ;  he  says,  moreover,  that  Cartwright 
did  not  in  his  lifetime  account  to  him  for  all 
his  receipts  and  payments  in  any  other 
manner  than  by  remitting  the  stock,  receipts, 
&c. ;  but  that  he  believes  that  such  accounts 
are  true  and  correct,  and  that  only  a  small 
balance  was  in  the  hands  of  Cartwright  at 
the  time  of  his  death.  It  is  too  much  to  say, 
that  he  is  not  executor,  and  that  a  settlement 
between  the  residuary  legatee  and  himself 
could  discharge  him ;  all  the  passages  in  the 
answer  go  to  the  fact,  that  he  holds  the 
property  as  part  of  the  testator's  estate.  The 
cause  must  stand  over  for  the  plaintiff  to 
obtain  a  representation  in  this  country. 

(1)  7  Sim.  92. 

(2)  2  Myl.  &  Cr.  809. 


} 


BROWN  r.  PERKINS. 


WiGEAM,  V.C, 

June  3,  7. 

Plea — Agreement  for  Compromise — Aver^ 
ment  of  Satisfaction — Account, 

A  plea  of  accord  must  aver  satisfaction. 
To  a  bill  for  an  account  by  the  executors 
of  A.  B,  a  deceased  partner,  against  the 
survivor,  the  defendant  pleaded,  that  the 
partnership  between  the  defendant  and  A,  B. 
Vfas  dissolved  by  reason  of  the  misconduct  of 
A,  B ;  and  thai  by  the  terms  of  the  partner^ 
ship  articles,  A,  B,  was  not,  in  such  an  event, 
to  practise  as  a  solicitor,  ^c,  at  M,  T,,for 
seven  years  following,  under  a  penalty ;  thai 
after  the  dissolution  and  a  reference  to  arbi^ 
tration,  defendant  and  A,  B.  came  to  an 
agreement  for  putting  an  end  to  the  reference 
and  all  disputes  between  them,  on  the  terms, 
that  all  accounts  between  defendant  and  A.  B, 
and  all  claims  of  A,  B,  in  respect  of  the  estate, 
S^c,  of  the  late  partnership,  and  the  debts  due 
to  and  from  the  same  should  be  waived ;  and 
that  in  consideration  thereof.  A,  B,  should 
he  permitted  to  practise  at  M,  T, ;  and 
defendant  averred,  that  A,  B.  did  thereupon 
so  practise  till  his  death.  Plea  overruled, 
on  the  ground,  that  it  ought  to  have  gone  on 
to  aver,  that  no  liabilities  of  the  partnership 
were  outstanding,  in  respect  of  which  the  teS" 
tator^s  estate  could  be  affected. 

Quaere — Whether  to  a  bill  for  an  account 
a  plea  of  an  agreement  of  compromise,  not 
averred  to  be  in  writing,  is  good. 

The  plaintiffs,  in  this  suit,  were  the  per- 
sonal representatives  of  C.  Brown,  deceased, 
who  was  formerly  in  partnership  witii  the 
defendant,  W.  Perkins.  The  bill  stated, 
that  by  articles  of  partnership  of  the  18th 
of  March  1836,  Brown  and  Perkins,  (who 
were  respectively  practising  as  solicitors  at 
Merthyr  Tydvil  and  Cardiff,)  agreed  to  be- 
come partners'  for  die  term  of  ten  years, 
the  profits  to  be  divided  as  therein  specified. 
In  the  said  agreement  there  was  a  proviso, 
that  if  either  of  the  partners  should  become 
bankrupt,  or  do  any  act  whereby  he  might 
become  liable  to  be  struck  off  the  rolls, 
&c.,  then  it  should  be  lawful  for  the  other 
to  dissolve  the  partnership  by  a  notice  in 
writing,  &c. ;  that  if  Brown  should  per- 
form his  duties  negligently,  or  should  (haw 
any  bills  of  exchange  in  the  name  of  the 
partnership  without  the  consent  of  Perkins, 
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or  receive  any  money  without  accounting 
for  the  same,  or  do  any  act  whereby  the 
partnership  might  be  charged,  or  engage  in 
any  other  trade,  then  it  should  be  lawful  for 
Perkins  to  determine  the  partnership ;  and 
if  the  partnership  should  be  dissolved  by 
Perkins,  by  reason  of  the  misconduct  of 
Brown,  or  be  ordered  to  be  dissolved  by  any 
Court,  &c.,  Brown  should  not  be  at  liberty 
to  act  as  an  attorney,  solicitor,  or  convey- 
ancer, at  Merthyr  Tydvil,  or  within  twenty 
miles  thereof,  for  the  period  of  seven  years 
after  such  dissolution,  under  a  penalty  of 
1,0002.  liquidated  damages.  The  bill  then 
alleged,  that  the  partnership  commenced 
under  the  articles,  and  that  Brown  had  in 
all  things  conformed  himself  to  the  partner* 
ship  articles,  but  that,  in  March  1837,  differ- 
ences arose,  and  on  the  18th  of  November 
1837,  the  partnership  was  dissolved  by 
mutual  consent :  that  on  the  10th  of  De- 
cember 1837,  Perkins  and  Brown  entered 
into  an  agreement,  by  which,  after  reciting 
that  differences  had  arisen  as  to  their  respec- 
tive rights  and  qualities  of  co-partners, 
touching  the  estate,  monies,  and  effects  of 
the  partnership,  and  also  concerning  the 
conditions  of  the  dissolution  of  the  partner- 
ship, they  agreed  to  refer  the  matters  in  dis- 
pute between  them  to  the  arbitration  of  A. 
&  B,  who  consented  to  undertake  the  same, 
but  that  the  arbitration  failed  by  reason  of 
Perkins  not  delivering  to  the  arbitrators  the 
necessary  accounts ;  and  that,  consequently, 
no  award  was  made ;  that  at  the  time  of  the 
dissolution,  considerable  sums  of  money 
were  due  to  Brown,  which  had  never  been 
paid,  though  frequently  demanded  ;  that 
in  1841,  Brown  died,  having  by  his  will 
appointed  the  plaintiffs  his  executors,  who 
didy  proved  the  same ;  that  no  settlement 
of  the  partnership  accounts  was  come  to 
during  the  lifetime  of  Brown. 

The  bill  then  prayed  an  account  of  the 
partnership  dealings,  from  the  date  of  the 
articles  to  the  dissolution,  and  of  the  monies 
received  by  Perkins,  both  before  and  since 
the  dissolution,  and  for  payment  of  what 
was  due  to  the  testator's  estate ;  the  plaintiffs 
offering  to  pay  out  of  the  testator's  assets 
what,  if  anything  was  due  to  Perkins ;  and 
for  a  receiver  and  an  injunction  to  restrain  the 
defendant  from  collecting  or  receiving  the 
partnership  assets.  To  this  bill  the  defen- 
dant put  in  the  following  plea,  *' That  among 


the  differences  and  disputes  which  had 
arisen,  and  were  depending  between  the  de- 
fendant and  C.  Brown,  and  which,  by  the 
agreement  for  reference,  were  referred  to 
A.  and  B,  was  a  claim  of  this  defendant,  as 
follows,  that  is  to  say,  he,  this  defendant, 
claimed  and  insisted  that  the  partnership 
between  this  defendant  and  C.  Brown,  had 
been  dissolved  by  reason  of  the  misconduct 
of  Brown,  and  that  Brown  was  not,  there- 
fore, at  liberty  for  the  term  of  seven  years 
after  such  dissolution,  to  act  in  the  profes- 
sion of  an  attorney,  solicitor,  or  conveyancer 
at  Merthyr  Tydvil  aforesaid,  orwithin  twenty 
miles  thereof.  And  the  defendant  then 
averred,  that  after  the  agreement  for  refer- 
ence, and  some  time  in  the  year  1 838,  Brown, 
by  Ids  agent  £.  S,  and  this  defendant,  came 
to  an  agreement  for  putting  an  end  to  the  said 
reference,  and  to  all  disputes  and  questions 
whatsoever  between  them  ;  and  it  was  there- 
on agreed,  that  all  accounts  between  Brown 
and  die  defendant,  and  all  the  claims  of  Brown, 
in  respect  of  the  estate,  money,  and  effects 
of  the  late  partnership,  and  the  debts  due  to 
and  from  die  same,  should  be  waived,  and 
that  in  consideration  thereof,  Brown  should 
be  permitted  to  practise  as  a  solicitor  at 
Merthyr  Tydvil  aforesaid,  without  any  fur- 
ther question  or  dispute  on  the  part  of  this 
defendant ;  and  the  defendant  further  aver- 
red, that  in  pursuance  of  the  said  agreement. 
Brown  did  practise  thenceforth  to  the  time 
of  his  death,  as  such  solicitor  and  attorney, 
at  Merthyr  Tydvil  aforesaid,  without  any 
further  question  or  dispute  on  the  part  of 
this  defendant. 

The  plea  now  came  on  to  be  argued. 
Mr,  Girdlestone  and  Mr,  W.  M,  Jame»^ 
for  the  plea. — The  question  is,  whether  this 
plea  discloses  a  sufficient  consideration  for 
the  agreement;  for  unless  it  is  a  nvdum 
pactum,  it  is  a  complete  bar  to  the  plaintifis' 
claim— I  Fin.  Ahr.  pL  25,  26,  27,  28. 

Lonpridge  v.  Dorville,  5  B.  &  Aid.  117. 

Stracy  v.  Bank  of  England,  6  Bing.  754 
8.  c.  8  Law  J.  Rep.  (n.s.)  C.P.  234, 

WUkinson  v.  Byers,  1  Ad.  &  El.  106 
8.  c,  3  Law  J.  Rep.  (n.s.)  K.B.  144. 

Atlee  V.  Baekhouie,ZMee.  &  Wels.  633 
s.  c.  7  Law  J.  Rep.  (n.s.)  Exch.  234. 

Sheate  v.  Beale,  3  Per.  &  Dav.  597 
s.  c.  9  Law  J.  Rep.  (n.s.)  a.B.  233 

Naylor  v.  Winch,  1  Sim.  &  Stu.  555 
s.  c.  2  Law  J.  Rep.  Chanc.  132. 
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Mr.  Snttou  Sharpe  and  Mr.  RomUk^^  for 
the  bill. — Every  defence  that  can  be  made 
to  a  claim  cannot  be  set  up  by  way  of  plea. 
All  the  books  lay  down,  that  to  a  bill  for  an 
account,  you  can  only  plead  a  itated  account 
or  a  release — GUb.  For.  Rom.  65.  A  stated 
account  must  be  in  writing  ;  a  release  must 
be  pleaded  as  under  seal ;  bfit  a  release  not 
under  seal  may  be  pleaded  as  a  stated  account 
—Mitf.  PL  213,  (3rd  edit.)  Beames  PL  221. 
If  the  defendant  cannot  do  either  of  these 
things,  he  must  make  his  defence  by  answer. 
It  is  not  pleading  with  sufficient  precision 
to  state  that  the  accounts  have  been  waived, 
not  stating  by  whom.  The  pleader  should 
have  supplied  the  necessary  precision  by  an 
averment,  if  the  agreement  was  not  suffi- 
ciently precise  in  itself — Rowe  v.  Wood  {I). 
A  stated  account  by  parol  may  be  a  good 
defence  by  answer,  but  not  by  plea.  ^ 

Leonard  v.  Leonard,  1  Ball  &  B.  324. 
Jackson  v.  Rowe,  4  Russ.  514 ;  s.  c.  9 

Law  J.  Rep.  Chanc.  32. 
SeweU  V.  Bridge,  1  Yes.  sen.  297. 
2  Dan.  Chane.  Prac.  187. 

Where  the  defence  consists  of  a  variety 
of  matters,  there  i&  no  use  of  a  plea,  for  the 
examination  is  still  at  large.  There  are  three 
issues  tendered  by  this  plea; — first,  that 
the  right  of  practising  at  Merth3nr  Tydvil  was 
a  matter  in  dispute  between  the  parties; 
which  is  contradicted  by  the  averments  in 
the  bill; — secondly,  that  E.  S.  was  the 
agent  of  Brown ; — thirdly,  that  Brown  en- 
tered into  an  agreement  to  waive  the  accounts 
in  consideration  of  being  allowed  to  practise. 
As  the  partnership  was  dissolved  by  mutual 
consent,  there  was  no  restriction  on  the  right 
of  practising,  and,  therefore,  no  considera- 
tion for  waiving  the  accounts. 

Mr.  Girdlestone,  in  reply. — Even  if  an 
agreement  "in  writing"  must  be  pleaded, 
(though  no  case  lays  that  down),  yet  this  is 
a  parol  contract  part  performed. 

June  7. — ^WiGRAM,  V.C. — At  the  time 
of  Brown's  death,  the  partaership  account 
had  not  been  settled,  and  the  right  to  an 
account  remained  open,  unless  die  argu- 
ment for  the  defendant  is  right,  that  the 
plea  of  the  agreement  is  a  good  bar.  The 
plaintiffs  pray  an  account  of  the  partner- 
ship dealings  and  transactions,  offering 
out  of  the  assets  of  the  testator  to  pay 

(1)  1  Joe.  &  Walk.  315. 


what,  if  anything,  should  be  found  due  to 
the  defendant,  on  the  joint  concern.  To 
this  bill  the  defendant  has  pleaded  this  plea, 
(vide  plea,  supra).  For  the  plaintiffs  it  has 
been  argued,  that  the  substance  of  the  plea 
is  not  available  as  a  defence  by  way  of  plea; 
though,  if  set  up  by  answer,  it  might  be  an 
absolute  bar.  This  argument  did  not  pro- 
ceed on  the  ground  that  the  plea  did  not 
reduce  the  question  to  a  single  point ;  but 
it  is  alleged,  that  some  technical  rule  pre- 
cluded the  defendant,  because  the  agreement 
is  not  alleged  by  the  plea  to  be  in  writing. 
According  to  this  argument,  if  the  alleged 
agreement  had  been  performed  by  both 
parties,  and  the  question  between  the  parties 
had  been  reduced  to  a  single  point,  and  the 
plea  had  been  formal,  the  defendant  would 
be  compellable,  at  the  will  of  the  plaintiff, 
to  go  into  his  defence  at  large,  subject  to  the 
inconvenience  of  that  mode  of  defence.  As 
my  judgment  in  this  case  does  not  require 
that  I  should  express  any  opinion  on  this 
reasoning,  I  shall  abstain  from  saying  more, 
in  order  that  the  case  may  not  be  prejudiced. 
The  question  on  the  ailment  of  the  plea  is, 
whether,  if  the  case  were  now  at  the  hearing, 
I  must  of  necessity,  upon  the  matters  of  the 
plea,  dismiss  the  bill  ?  The  second  point 
was,  that  the  agreement  was  uncertain  in 
its  terms.  It  has  been  decided,  that  a  plea  of 
accord  js  bad,  unless  performance  is  shewn 
^^Com.  Dig.  tit.  'Accord.'  I  should  be 
reluctant  to  decide  it  upon  the  ground  of 
uncertainty,  though  there  is  a  difficulty  in 
putting  a  definite  legal  construction  upon  it, 
as  saying,  that  it  is  an  agreement  that  all  the 
claims  of  the  plaintiffs'  testator  shoidd  be 
given  up  and  the  accounts  waived ;  but  I 
think  the  agreement  may  be  easily  under- 
stood as  saying,  that  the  defendant  would 
take  upon  himself  the  pa3rment  of  the  whole 
of  the  partnership  engagements  and  liabili- 
ties ;  and  my  judgment  in  this  case  will  give 
the  defendant  the  benefit  of  that  supposition. 
Upon  this  supposition,  the  defendant  might 
have  pleaded  the  agreement  with  an  aver- 
ment, that  no  engagements  or  liabilities  of 
the  partnership  remained  outstanding  and 
undischarged  at  the  dissolution,  or  that  such, 
if  any  remained,  had  been  since  discharged, 
and  that  no  liabilities  now  remained  in 
respect  of  which  the  estate  of  the  testator 
could  be  affected.  But  there  is  no  such 
averment,  and  that  leaves  the  case  open  to 
the  intendment,  that  the  estnte  of  the  testa- 
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tor  may  still  remain  liable  in  respect  of  the 
partnership  transactions..  The  rule  of  law 
upon  this  subject  is  settled,  that  is,  that  an 
agreement  or  accord  cannot  be  pleaded  in 
bar  to  a  bill  without  pleading  satisfaction 
also — Com.  Dig,  tit.  *  Accord.'  It  is  the 
performance  which  constitutes  the  satisfac- 
tion. If  I  were  to  allow  this  plea,  I  should 
rule  that  an  agreement  pleaded  was  a  plea 
of  satisfaction,  whether  it  was  performed  or 
not.  The  defendant  may  have  the  benefit 
of  the  same  defence  by  answer,  oiferlng  to 
perform  the  agreement,  so  far  as  it  is  unper- 
formed. 

Plea  overruled. 


f,  V.C.I 
,  8,  7.  / 


LLEWELLYN  V,  BADDELEY. 


WiGRAM, 

June  2 

Discovery  —  Valuation  —  Protection  — 
Affidavit, 

An  anstoer  admitted  various  documents^ 
without  claiming  any  protection.  On  a  motion 
for  their  production,  the  defendants  were  al- 
lowed to  specify  by  affidavit  those  which  he 
claimed  to  withhold,  and  the  grounds  of 
exemption. 

After  the  litigation  commenced,  the  defen- 
dants, the  vendors,  had  procured  a  valuation 
of  the  estate,  and  specified  the  valuation  as 
a  document  in  their  possession : — Held,  that 
the  plaintiff  was  not  entitled  to  its  produc- 
tion, it  not  being  evidence,  but  only  a  minute 
of  evidence. 

This  was  a  suit  by  a  purchaser  against  the 
vendors  (trustees)  for  specific  performance. 
It  appeared,  that  the  defendants  intending 
to  rest  their  defence  on  the  ground  of  inade- 
quacy of  consideration,  had,  after  the  bill 
was  filed,  procured  the  estate  to  be  valued, 
and  in  the  schediile  to  their  answer,  they 
set  out  the  valuation  and  various  letters, 
&c.,  as  documents  in  their  possession,  but 
without  claiming  any  protection  by  the 
answer. 

On  notice  of  motion  being  given  for  the 
production  of  the  documents  admitted  by 
the  answer,  the  defendants  made  an  affidavit 
that  some  of  the  letters  (specifying  them) 
were  privileged  communications,  and  that 
the  valuation  in  particular  was  evidence  on 
the  part  of  the  defendants,  and  formed  no 
part  of  the  plaintiff's  ease. 


Mr,  Lloyd  now  moved  for  the  production, 
and  cited — 

Storey  v.  Lord  G,  Lennox,  1  Myl.  & 
Cr.  525  ;  s.  c.  6  Law  J.  Rep.  (n.s.) 
Chanc.<^9. 
JVhitbreadv,  Gurney,  You.  541. 
Greenlaw  v.  King,  1  Beav.  137  ;  s.  c.  8 
Law  J.  Rep.  (n.s.)  Chanc.  92. 

Mr,  Lewin,  contri,  as  to  the  valuation, 
cited  Tyler  v.  Drayton  (1).  As  to  the  affi- 
davit— 

Parsons  v.  Robertson,  2  Keen,  605  ;  s.  c. 

7  Law  J.  Rep.  (n.s.)  Chanc.  1. 
Hughes  v.  Biddulph,  4  Russ.  190. 
[Mr.  Lloyd, — There  the  affidavit  was  not 
objected  to.] 

Preston  v.  Carr,  1  You.  &  Jer.  175. 
MicklethwaU  v.  Moore,  3  Mer.  292. 

WiGRAM,  V.C. — ^The  bill  in  this  case  con- 
tained the  usual  charge  as  to  the  possession 
of  documents.  The  answer  admits  the 
documents,  and  purports  to  give  a  schedule 
of  them,  but  suggests  no  reason  why  they 
should  not  be  produced.  The  admission  of 
relevancy  is  sufficient,  unless  some  ground 
is  shewn  why  they  shoidd  not  be  produced — 
Tyler  v.  Drayton,  Storey  v.  Lord  G,  Len- 
nox, The  defendants,  on  the  motion,  pro- 
duced an  affidavit,  in  which  they  stated  that 
certain  documents  in  the  schedule  related 
exclusively  to  the  title  of  the  defendants. 
Secondly,  that  some  of  the  letters  were  pri- 
vileged, as  being  communications  between 
the  defendants'  solicitors  and  other  persons. 
With  respect  to  this  one  document,  it  ap- 
pears, that  on  the  11th  of  February  there 
was  a  valuation  of  the  estate  in  question  by 
W.  S.  In  the  affidavit  by  the  defendants, 
it  is  stated  as  follows : — ''  That  in  conse- 
quence of  the  alleged  contract  being  for 
7,444Z.,  and  another  person  having  made  an 
offer  of  10,0002.,  the  defendants,  the  trus- 
tees, (various  disputes  having  arisen,)  with 
a  view  to  ascertain  the  real  value  of  the 
estate,  caused  it  to  be  valued  by  a  surveyor, 
and  that  his  report  was  the  document  men- 
tioned in  the  schedule  to  the  answer,  and 
that  the  same  formed  a  material  part  of  the 
evidence  of  the  defendants,  and  formed  no 
part  of  the  plaintiff's  case."  The  plaintiff 
contends,  first,  that  this  affidavit  cannot  be 
received ;  secondly,  that  if  received,  it  is 

(1)  2Sim.ScStu.  309. 
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insufficient  With  respect  to  the  first  point, 
if  it  was  new,  I  should  be  inclined  to  adopt 
the  plaintiff's  argument.  I  cannot  under- 
stand why  the  defendants  are  not  bound  to 
produce  documents,  unless  thiey  specify  in 
their  answer  some  ground  for  not  doing  so, 
or  why  they  should  be  allowed  to  make  a  new 
case  by  affidavit.  But  the  point  is  not  new. 
There  are  authorities  for  allowing  affidavits 
for  such  a  purpose,  applicable  almost  to 
every  ground  that  can  be  suggested.  In 
Tyler  v.  Drayton,  Sir  J.  Leach  says,  that  a 
defendant  is  bound  to  produce  all  deeds, 
&c.  in  his  custody  or  power,  relating  to  the 
matters  in  question,  as  of  course  ;  unless  it 
appeared  by  the  description  of  any  particular 
instrument  in  the  schedule,  or  by  affidavit, 
that  it  was  evidence  not  of  the  title  of  the 
plaintiff,  but  of  the  defendant,  or  that  the 
plaintiff  had  otherwise  no  interest  in  its 
production.  In  Hughes  v.  Biddulpk,  the 
defendant  resisted  the  production  of  the 
documents,  and  was  allowed  by  affidavit  to 
protect  those  for  which  the  privilege  was 
claimed.  In  Parsons  v.  Robertson,  the 
question  was  dealt  with  in  the  same  way. 
In  Mortice  v.  Swahy  (2),  liberty  was  given 
to  the  defendant  by  affidavit,  to  relieve 
himself  from  the  effect  of  an  admission  in 
his  answer.  In  Curd  v.  Curd  (3),  the 
defendant  wished  to  shew  by  affidavit,  the 
particular  parts  of  the  documents  he  wished 
to  be  sealed  up,  and  I  gave  him  leave  to  file 
such  affidavit.  My  decision  in  that  case 
was  confirmed  on  appeal,  (March  8,  1842.) 
In  Hughes  v.  Biddulph,  Morrice  v.  Swaby, 
and  Curd  v.  Curd,  the  affidavit  was  not 
filed  at  the  time  of  the  motion  made.  I 
mention  this,  because  this  affidavit  is  not 
sufficient  to  protect  the  documents  sought 
by  the  motion.  Secondly,  with  respect  to 
the  letters  in  the  schedule,  the  defendants 
must  produce  all  those  except  such  as  are 
similarly  situated  to  those  mentioned  in  the 
order  in  Hughes  v.  Biddulph,  The  only 
part  of  the  case  on  which  I  felt  any  difficulty 
was,  as  to  the  documents  that  were  made 
after  the  dispute  arose,  when  the  defendants, 
being  about  to  prove  that  the  estate  was 
worth  more  than  double  what  the  plaintiff 
contracted  to  give,  send  a  surveyor  to  value 
the  estate ;  the  valuation  is  made,  and  the 
defendants  swear  that  this  particular  docu- 

(2)  2  Beav.  500. 

(3)  1  Hare,  274. 


ment  constitutes  the  evidence  of  their  case, 
and  does  not  support  the  case  of  the  plaintiff. 
The  question  is,  whether  as  a  solicitor  was 
not  called  in  to  interpose,  the  document  is 
protected.  With  respect  to  the  valuation, 
it  is  not  evidence  of  the  defendants'  case, 
for  dt  is  not  evidence  at  all,  but  a  minute 
of  evidence  which  the  defendants  have  pro- 
cured, and  I  think  it  is  protected — Curling 
V.  Perring  (4),  Preston  v.  Carr,  My  deci- 
sion does  not  conflict  with  Whithread  v. 
Gumey,  Storey  v.  Lord  G,  Lennox,  or 
Greenlaw  v.  King.  Those  cases  merely 
decide,  that  every  document  that  has  arisen 
since  the  dispute,  and  with  reference  to  it, 
is  not  necessarily  privileged.  I  think 
those  decisions  correct ;  but  there  may  be 
many  documents  which  might  be  privileged, 
without  calling  in  aid  professional  confi- 
dence. This  point  was  saved  in  Storey  v. 
Lord  G.  Lennox,  and  that  decision  was 
called  for  by  the  nature  of  the  case.  I  could 
not  order  a  discovery  of  this  document,  . 
without  deciding  that  the  defendants  are  to 
give  a  discovery  of  the  whole  of  the  evidence 
to  be  given  by  each  of  their  witnesses.  The 
decisions  go  to  this,  that  each  party  has  a 
light  to  know  the  whole  of  his  opponent's 
case,  but  not  the  evidence  by  which  he 
means  to  support  it.  I  decide  only  upon 
the  evidence  before  me,  that  this  document 
stands  in  the  position  of  a  document  relating 
exclusively  to  the  defendants*  case.  If  the 
plaintiff  had  got  an  admission  that  the  valu- 
ation would  help  the  plaintiff's  case,  then 
the  doctrine  of  Bolton  v.  the  Corporation  of 
Liverpool  (5)  might  apply.  My  impression 
of  Storey  v.  Lord  G,  Lennox  was,  that  Lord 
Cottenham  considered  that  the  privilege 
depended  upon  the  grounds  upon  which  the 
document  was  obtained,  and  not  exclusively 
upon  the  character  of  the  person  obtaining 
it.  Lord  Brougham's  reasoning  in  Green^ 
ough  V.  GaskeU(6),  and  Lord  Langdale's 
in  Greenlaw  v.  King,  tend  to  the  same  con- 
clusion. I  think  this  document  is  privi- 
leged ;  the  plaintiff  only  wants  it,  to  see  the 
evidence  upon  which  the  defendants  mean 
to  support  their  case. 

(4)  2  MjL  &  K.  380 ;  8.  c.  4  Law  J.  Rep.  (n.s.) 
Chanc.  80. 

(5)  1  ibid.  88 ;  8.C.  1  Law  J.  Rep.  (n.s.)  Chanc. 
Chanc.  166. 

(H)  Ibid.  98. 
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WiGRAM,  V.C.I 

June  25,  27.  |    "°°*'^*'''  "•  "^^^^ 

Legacy — Trust, 

Testatrix,  by  her  will,  directed  her  trustee 
to  pay  1,000^.  into  the  hands  of  C.  H,  to  be 
laid  out  by  him  in  the  education  of  his  two 
eldest  sons,  who  should  be  alive  at  testatrix^ s 
death;  if  only  one  son,  then  5001.,  for  the 
like  purpose ;  if  no  son  of  C,  H,  living  at 
her  death,  she  directed  the  legacy  in  his 
favour  to  fall  into  the  residue.  C,  H.  died 
before  the  testatrix,  leaving  two  sons  living 
at  her  death : — Held,  that  the  legacy  was  not 
an  absolute  gift  to  C,  H,  but  a  trust  to  some 
extent  for  the  sons,  and  therefore  the  limita^ 
Hon  over  did  not  take  effect  by  the  pre-'decease 
of  C.  H. 

The  testatrix,  by  her  will,  gave  to  A.  B. 
all  her  personal  estate,  upon  trust  to  convert 
it  into  money,  and  to  pay  out  of  the  pro- 
ceeds certain  legacies  mentioned  therein, 
and  upon  further  trust  to  pay  into  the  hands 
of  Colonel  Hodgson  1,000Z.,  to  be  laid  out 
by  him  in  the  education  of  his  two  eldest  sons, 
who  should  be  alive  at  the  testatrix's  de- 
cease ;  but,  in  case  there  should  be  only 
one  such  son,  then  to  pay  500^.  to  Colonel 
Hodgson,  to  be  laid  out  in  the  education  of 
such  only  son  ;  and  in  case  there  should  be 
no  son  of  Colonel  Hodgson  living  at  her  de- 
cease, then  she  directed,  that  the  legacy  given 
in  his  favour,  should  fall  into  the  residue. 

Colonel  Hodgson  died  in  the  lifetime  of 
the  testatrix ;  and  the  question  raised  was, 
whether  this  direction  was  a  gift  to  Colonel 
Hodgson  for  his  own  benefit,  and  lapsed  by 
his  death,  or  whether  it  was  a  trust  for  hia 
children. 

Mr,  Girdlestone  and  Mr.  Elderton,  for 
tlie  children  of  Colonel  Hodgson,  contended, 
that  it  was  a  trust  for  the  children,  and  by 
the  words  of  the  will,  was  not  to  fall  into 
the  residue,  except  on  the  death  of  the  two 
sons  before  the  testatrix. 

Woods  v.  Woods,  1  Myl.  &  Cr.  401. 

Foley  V.  Parry,  5  Sim.  138  ;  s.  c.  2 
Myl.  &  K.  138. 

Jubber  v.  Jubber,  9  Sim.  503. 

Soames  v.  Martin,  10  Sim.  287 ;  s.  c. 
8  Law  J.  Rep.  (n.s.)  Chanc.  367. 

Kilvington  v.  Gray,  Ibid.  293. 

Wetherell  v.  Wilson,  1  Keen,  80 ;  s,  c. 
5  Law  J.  Rep.  (n.s.)  Chanc.  235. 


Mr,  Sharpe  and  Mr.  RoU,  for  the  resi- 
duary legatee. — The  testatrix  intended,  that 
whatever  the  children  took,  they  should 
take  through  their  father.  If  the  testatrix 
meant  the  children  to  have  it,  at  all  events, 
she  would  have  provided  for  the  prior  de- 
cease of  the  parent.  All  the  cases  cited, 
are  between  the  parent  and  child;  this  is 
between  the  residuary  legatee  and  the 
children. 

Benson  v.  Whittam,  5  Sim.  22. 

Bardswell  v.  Bardswell,  9  Sim.  319; 
s.  c.  7  Law  J.  Rep.  (n.s.)  Chanc.  268. 
The  testatrix  herself  calls  it  a  gift  "  in  his 
favour."  If  it  was  a  legacy  to  an  aunt  to 
bring  up  nephews  or  great-nephews,  then  the 
Court  would  infer  that  the  nephews  were  the 
objects  of  bounty,  and  not  the  aunt ;  but 
here,  there  is  an  obligation  on  the  parent  to 
maintain  the  children  at  all  events ;  and  the 
question  is,  whether  the  children  were  not 
merely  inducements  to  the  bounty.  This 
is  a  legacy  more  in  the  nature  of  a  legacy 
to  pay  a  debt  which  the  parent  owes. 

Barlow  v.  Grant,  1  Vem.  255. 

Saunders  v.  Nevil,  2  Ibid.  428. 

Barton  v.  Cooke,  5  Ves.  461. 

Leche  v.  Lord  Kilmorey,  Turn.  &  Russ. 
207. 
In  Hamley  v,  Gilbert  {!),  the  Master  of  the 
Rolls  referring  to  that  class  of  cases,  says, 
"  If  10,000/.  were  given  to  purchase  him  a 
commission  in  the  army,  it  woiild  be  more 
than  could  be  applied  to  that  purpose.  He 
would  be  entitled  to  a  commission,  but  to 
nothing  further."  Foley  v.  Parry  was  the 
case  of  a  great-nephew — Hammond  v.  Neame 

(2). 

Mr,  Girdlestone,  in  reply. — If  the  Court 
would  compel  the  legatee  to  educate  his 
children,  then  this  is  not  an  absolute  gift  to 
him,  but  a  trust  in  favour  of  his  sons. 

Raikes  v.  Ward,  ante,  p.  276. 

Crockett  v.  Crockett,  ante,  p.  117. 

WiGRAM,  V.C. — I  will  first  consider  how 
the  case  would  be,  if  Col.  Hodgson  had  sur- 
vived the  testatrix.  I  have  always  under- 
stood the  general  rule  to  be,  that  where  a 
legacy  is  given  to  a  person  to  enable  him  to 
do  a  particiilar  act,  that  is  a  gift  for  the 
benefit  of  the  legatee,  and  not  a  trust,  even 


(1)  J«c 

(2)  1  S 


Jac.  858. 
Swanst  35. 
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though  the  thing  to  be  done  is  for  the  ad- 
vantage of  a  Uiird  person — Hammond  y. 
Neame^  Benson  v.  Wittam.  In  other  cases, 
there  is  a  difficulty,  that  is,  where  property 
is  given  to  a  person  to  enable  him  to  main- 
tain himself  and  his  children,  which  appa- 
rently points  out  that  the  children  are  direct 
objects  of  the  testator's  bounty.  These  are 
argued  to  be  in  the  same  position,  and  the 
argument  was  enforced  by  this,  that  the 
Court  cannot  decree  it  a  trust,  because  the 
amount  is  unascertained.  Those  reasons 
did  appear  to  me  to  raise  great  difficulty  in 
the  way  of  a  decision.  As  far  as  the  main- 
tenance of  the  children  is  concerned,  these 
are  duties  and  objects  which  the  Court  can 
measure.  In  the  late  cases  of  Raihes  v. 
Ward  and  Crockett  v.  Crockett,  I  was  per- 
fectly satisfied,  that  where  there  is  a  declara- 
tion that  money  shall  be  applied  for  main- 
tenance, the  Court  ought,  and  will  measure 
the  trust,  and  the  Court  in  those  cases  gave 
the  children  the  benefit  of  the  legacy.  Hav- 
ing considered  the  subject  in  those  cases,  I 
have  heard  nothing  now  to  induce  me  to 
alter  my  opinion.  If  a  benefit  is  given  to 
the  children,  the  logical  conclusion  is  inevit- 
able, that  the  Court  must  decide  that  there 
is  a  trust  to  some  extent  in  fsivour  of  the 
cestuis  que  tntst.  I  do  not  know  how  to 
escape  from  that  conclusion.  The  Court,  in 
Woods  V.  Woods,  decided  that  the  eestuis 
que  trust  took  from  the  beginning  a  positive 
interest  in  the  testator's  estate.  As  far  as 
the  words  of  the  will  go,  they  are  much  more 
favourable  to  imply  a  trust,  than  any  of  the 
cases  cited,  because,  though  the  legacy  is  to 
be  paid  into  the  hands  of  the  legatee,  yet  it 
is  to  be  laid  out  by  him  in  the  education  of 
his  two  sons,  &c.  If  no  son  is  living  at 
the  decease  of  the  testatrix,  then  it  is  to  hll 
into  the  residue.  All  that  I  shall  decide  at 
present  is,  that  the  sons  of  Colonel  Hodgson 
take  some  interest  in  the  legacy  in  question. 


WlGRAM,  V.C.        \  PORTLOGK   V.    OARD- 

June  22,  24,  25,  29.  J  ner. 

Executor — Nonfeasance — Lapse  of  Time 
'-^Constructive  Trustee — Partnership — Ac- 
count, 

An  acquiescence  of  twenty^three  years 
with  a  knowledge  of  the  will,  is  a  good  bar 
Hew  Series,  XI.— Cbanc. 


to  a  claim  by  a  residuary  legatee,  against  an 
executor  for  an  account,  on  the  ground  of 
neglect  or  misfeasance ;  and  that  indepen- 
dently of  the  ^^4:  WiU.  4.  c.  27. 

A,  who  under  the  will  was  to  be  a  partner 
yfith  B,  the  residuary  legatee,  in  the  testator* s 
business,  and  to  have  a  moiety  of  the  profits, 
but  to  whom  no  part  of  the  stock  in  trade, 
^c.  was  given,  under  a  power  of  attorney 
from  the  executor,  received  the  assets,  and 
paid  debts,  8^c,,  and  in  1817  settled  an  ac^ 
count  with  B,  on  the  footing  that  he.  A,  was 
entitled  to  a  moiety  of  the  balance  appearing 
on  such  account,  and  afterwards  carried  on 
the  trade  on  his  own  cLCCount,  in  the  same 
premises,  till  his  death  in  1838.  On  a  bill 
by  B,  in  1840,  to  charge  A*s  executors  with 
a  moiety  of  the  profits  of  the  trade  : — Held, 
thai  though  A»  had  received  the  assets  under 
the  authority  of  the  executor,  and  with  the 
knowledge  that  they  were  trust  property,  yet 
as  the  permitting  him  so  to  receive  them  was 
not  necessarily  a  breach  of  trust  on  the  part 
of  the  executor.  A,  must  be  held  but  a  con- 
structive  trustee,  and  as  such  not  chargeable 
with  the  profits  of  trade  after  so  long  acquies- 
cence, 

S  ecus— 7/*  A.  had  received  the  assets, 
concerting  a  breach  of  trust  with  the  executor. 

As  the  settlement  of  1817  was  erroneous 
on  the  face  of  it,  the  biU  was  dismissed  with- 
out costs, 

J.  Portlock,  the  testator,  a  gun-maker,  at 
or  near  Birmingham,  and  entitled  to  property 
consisting  of  &e  stock  in  trade  and  good 
will  of  his  business,  and  to  certain  beneficial 
contracts  with  the  Board  of  Ordnance,  died 
in  1810,  and  by  his  will,  after  directing  his 
debts  to  be  paid,  and  giving  certain  legacies, 
and  directing  a  sale  of  certain  portions  of 
his  property,  proceeded  as  follows: — "In 
case  of  any  overplus,  I  give  it  to  Thomas 
Portlock,  who  resides  in  my  house,  to  en- 
able him  to  carry  on,  and  for  the  use  of  my 
trade ;  and  furthermore,  I  give  and  bequeadi 
to  my  friend  Thomas  Davis,  in  trust,  all 
my  stock  in  trade,  tools,  and  implements 
thereto  belonging,  for  the  undermentioned 
purposes:  that  he  give  the  trade  to  my 
nephew  Thomas  Portlock  and  J.  Turton, 
the  profits  of  which  shall  be  divided  between 
them,  share  and  share  alike,  so  long  as  the 
said  J.  Turton  shall  think  proper  to  work 
and  continue  a  co-partner  with  the  said  T. 
2S 
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Portlock,  and  no  longer ;  and  I  give  the  said 
Thomas  Portlock  all  my  tools,  stock  in  trade, 
and  unplements  thereto  belonging,  to  enable 
them  to  carry  on  the  said  trade,  which  shall 
be  valued ;  and  if  the  said  J.  Turton  wishes 
to  take  half  of  the  said  stock  and  tools,  he 
must  pay  to  the  said  T.  Portlock  in  money, 
or  allow  it  out  of  his  share  of  the  profits, 
according  to  the  said  valuation ;  and  I  leave 
this  to  his  discretion.  The  said  T.  Port- 
lock's  legacy  nevertheless  is  and  shall  be 
upon  the  condition,  that  he  behaves  himself 
in  a  steady,  orderly,  and  upright  manner, 
and  always  abide  by  the  direction  of  my 
friend  Thomas  Davis ;  and  if  he  does  not, 
it  is  my  desire  that  the  said  Thomas  Davis 
do  divide  all  his  said  legacy,  and  all  and 
every  interest  in  this  my  last  will  and  testa- 
ment, among  my  relations,  share  and  share 
alike.  The  said  trade  to  be  carried  on  under 
the  firm  of  T.  Portlock  and  J.  Turton;  and 
the  said  trade,  for  their  joint  interest,  shall 
be  conducted  and  managed  by  the  said 
Thomas  Davis ;"  and  the  testator  appointed 
Davis  and  T.  Gardner  his  executors,  and 
directed  that  Davis,  immediately  after  his 
death,  should  take  possession  of  his  house 
and  premises,  which  were  held  on  lease,  for 
the  purpose  of  carrying  on  the  said  trade 
for  the  said  T.  Portlock  and  J.  Turton.  In 
1840,  Thomas  Portlock,  the  nephew,  filed 
his  biU  against  Gardner,  the  executor  of  J. 
Portlock,  and  against  the  executors  of  Tur- 
ton, stating,  that  at  the  decease  of  the  testa- 
tor, the  plainti£f  was  of  the  age  of  fifteen 
years ;  that  the  will  was  proved  by  Gardner 
alone,  Davis  having  renounced  probate; 
that  no  .information  was  fiimished  to  the 
plaintiff  of  his  rights  under  the  will,  but  that 
the  defendant  Turton  had  full  knowledge 
of  the  will,  and  especially  of  the  trusts  in 
favour  of  the  plaintiff;  that  immediately 
after  the  death  of  the  testator,  Turton,  with 
the  consent  of  Gardner,  possessed  himself  of 
the  stock  in  trade,  business,  &c.,  the  pro- 
perty of  the  testator,  and  received  the  whole 
of  the  testator's  assets ;  that  Gardner,  after 
the  decease  of  the  testator,  executed  to  Tur- 
ton a  power  of  attorney,  authorizing  him  to 
collect  the  assets ;  thcU;  under  that  power, 
Turton  possessed  himself  of  the  assets,  and 
paid  the  debts  and  legacies,  and  retained  to 
himself  the  surplus,  and  employed  the  same 
in  his  trade ;  that  at  the  time  of  the  decease 
of  the  testator,  Turton  was  in  humble  cir- 


cumstances, but  by  means  of  the  testator's 
assets,  continued  the  business  at  the  testa- 
tor's manu£Eictory ;  that  plaintiff  continued 
to  work  as  a  journeyman  with  Turton  till 
his  death  in  1838.  The  plaintiff  claimed  to 
be  entitled  under  the  will  to  the  trade,  the 
stock  in  trade,  tools,  and  the  clear  residuary 
estate  of  the  testator,  and  to  a  moiety  of  the 
accruing  profits  since  the  death  of  the  testa- 
tor. The  bill  ftirther  alleged,  that  Turton 
and  Gardner  kept  the  plaintiff  in  ignorance 
of  his  rights  under  the  will,  and  never  ac- 
counted with  him  for  the  said  trade,  stock, 
&c.,  but  that  Turton  retained  the  same  to 
his  own  use ;  that  in  November  1838,  Tur- 
ton died,  and  by  his  will  appointed  the 
defendants,  Osborne  and  A,  his  executors  ; 
that  plaintiff  first  knew  of  his  rights  in  1839, 
and  thereupon  called  on  Turton's  executors 
for  an  account.  The  bill  prayed  an  account 
of  the  personal  estate  of  the  testator  J.  Port- 
lock,  received  by  Gardner  or  Turton,  and 
that  Gardner,  and  the  executors  of  Turton, 
out  of  their  testator's  assets,  might  be  held 
accountable  for  the  same ;  and  that  it  might 
be  declared  that  the  plaintiff  was  entitled  to 
the  residuary  estate  of  the  testator  J.  Port- 
lock,  and  to  a  moiety  of  the  clear  profits  of 
the  trade,  from  the  death  of  the  testator  J. 
Portlock,  and  to  interest  on  the  testator's 
capital  invested  therein  ;  and  that  Gardner 
and  the  executors  of  Turton  were  liable  for 
such  profits ;  and  that  an  account  might  be 
taken  of  the  personal  estate  of  Turton,  in 
case  assets  should  not  be  admitted. 

Gardner,  by  his  answer,  stated  that  he 
gave  the  power  of  attorney  to  Turton  to 
collect  the  assets,  and  that  he  never  possessed 
any  of  the  assets  himself;  that  in  1816,  the 
plaintiff  came  of  age,  and  that  in  1817, 
plaintiff  and  Turton  came  to  account,  that 
Turton  on  that  occasion  drew  out  an  account 
of  all  his  receipts  and  payments,  and  that  the 
balance  on  such  account  appeared  to  be 
317/.  148.  Sd,y  and  that  balance  was  equally 
divided  between  plaintiff  and  Turton,  on  the 
footing  of  such  being  their  respective  rights 
under  the  will ;  and  that  such  account  was 
signed,  at  the  foot  thereof,  by  Turton  and 
the  plaintiff. 

The  following  was  the  agreement  at  the 
foot  of  the  account : — 

"  1817,  April  10. — ^Agreed  between  Mr. 
J.  Turton  and  Thomas  Portlock,  that  100/., 
part  of  the  above  sum,  shall  be  left  at  in- 
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terest  in  Mr.  Turton's  hands,  at  6L  per 
cent.,  from  Christmas  last,  and  that  the 
remaining  sum  of  452.  1 7s.  4(i.,  shall  forth- 
with be  paid  to  Thomas  Portlock. — (Signed) 
Joseph  Turton,  Thomas  Portlock. — (Wit- 
ness) W.  Gardner." 

The  plaintiff  at  the  bar  waived  all  relief 
except  as  to  the  profits  of  the  trade. 

Mr,  Sharfe  and  Mr,  Beavan,  for  the  plain- 
tiff.— ^The  acts  of  Turton  under  the  power 
of  attorney,  are  the  acts  of  the  executor, 
and  so  far  Gardner  is  responsible.  The 
whole  of  the  residuary  estate  belonged  to 
the  plaintiff,  though  it  was  to  continue  in 
the  trade  for  the  benefit  of  Turton;  and 
Turton  was  to  account  to  plaintiff  for  a 
moiety  of  the  profits.  Turton,  therefore, 
must  be  held  to  be  a  trustee,  carrying  on 
the  trade  of  the  testator  with  the  property 
of  an  infant,  to  his  death  in  1838,  up  to 
which  period,  time  will  not  run  against  the 
plaintiS'-'Wedderburn  v.  Wedderbnm{l). 
Adrorse  possession  can  only  begin  when  the 
relation  of  trustee  and  cestui  que  trust  ceases. 
Here,  information  has  been  fraadulently 
inthheldr^Trevelyan  y.  Charter  {2). 

Mr.  Spence  and  Mr.  Menieith,  for  the 
defendant  Gardner. — ^The  only  duty  of  the 
executor  under  the  will,  was  to  see  that  the 
surplus  went  into  the  trade ;  his  duty  then 
was  at  an  end.  Gardner  never  interfered 
with  the  trade,  and  Davis,  who  was  named 
as  a  trustee  of  the  trade,  refused  to  act. 
That  the  sum  stated  in  the  account  was  the 
trae  balance,  was  never  disputed  from  1817 
to  1840 ;  therefore,  the  Statute  of  Limita- 
tions is  a  bar  to  the  plaintiff's  claims.  3  &  4 
Will.  4.  c.  27.  s.  40.  is  a  bar  to  a  claim  for 
a  legacy  out  of  personal  estate — Sheppard 
V.  Duke  (3),  and  also  to  a  gift  of  residue. 

Priory.  Homiblow,  2  You.  &Col.  200. 

Phillipo  V.  Munnings,  2  Myl.  &  Cr.  315. 
The  plaintiff  had  full  notice  of  the  circum- 
stances in  1817. 

Chalmery.  Bradley,  1  Jac.  &  Walk.  51. 

Pickering  v.  Lord  Stamford^  2  Ves.  jun. 
583. 

Beckford  v.  Wade,  17  Ves.  87. 

(1)2  Keen.  722 ;  8.  o.  4  Myl.  &  Cr.  41 ;  8  Uw 
J.Rep.(N.B.)Cbuic.  177. 

(2)  4  Law  J.  Hep.  (n.s.)  Chanc.  209. 

(3)  9  Sim.  567 ;  s,  c.  8  Law  J.  Hep.  (n.b.) 
Chanc.  228. 


Herey  v.  Dinwoody,  4  Bro.  C.C.  257. 
Morse  v.  Royal,  12  Ves.  374. 
Campbell  v.  Graham,  1  Russ.  &  Myl. 

453 ;   s.  c.  9  Law  J.  Rep.  Chanc. 

234. 

Mr.  J.  Russell  and  Mr.  Wright,  for  the 
representatives  of  Turton. — The  case  of 
Wedderbum  v.  Wedderbum  does  not  apply, 
as  Turton  stands  in  no  relation  of  privity 
with  the  estate.  At  most,  it  would  be  a 
constructive  trust,  and  that  cannot  be  held 
a  ground  for  an  account,  after  so  great  a 
lapse  of  time.  Turton  could  neither  read 
nor  write,  and  the  plaintiff  for  all  those  years 
kept  the  accounts,  and  was  cognizant  of 
every  transaction. 

Mr.  Sharpe,  in  reply. — ^It  is  impossible 
to  say  that  Turton  entered  adversely  upon 
an  infant's  property  ;  he  entered  under  the 
will,  and  must  be  charged  as  a  direct  trustee, 

June  29. — ^Wigram,  V.C. — I  reserved 
my  judgment  in  this  case,  in  order  that  I 
might  consider  whether,  if  I  should  re^se 
any  part  of  the  relief  sought,  I  might  not 
be  ^sregarding  that  class  of  cases  which 
were  cited  in  WUleU  v.  Blanford{4). 
Under  the  will,  there  is  no  gift  of  the  lease- 
hold house  and  garden,  except  for  the  pur- 
poses of  the  trade — ^no  gift  of  the  residue, 
except  it  can  be  implied  from  circumstances. 
These  observations  are  not  unimportant,  in 
considering  the  conduct  of  the  parties  after- 
wards. As  between  the  plaintiff  and  Turton, 
there  is  no  question  but  that  the  whole  was 
given  to  the  plaintiff ;  no  pretence  for  say- 
ing that  Turton  took  anything  but  the  pro- 
fits of  the  trade.  Davis  renounced  probate, 
and  Gardner  proved  the  will,  though  it 
appears  that  he  trusted  Turton  to  collect 
the  assets  and  pay  the  debts  and  legacies. 
Gardner  never  acted  except  in  proving  the 
will.  Turton  continued  in  possession  of  the 
trade,  and  of  the  profits,  down  to  the  day  of  his 
death  in  1838.  At  the  time  of  the  testator's 
death,  there  were  two  contracts  with  govern- 
ment for  the  supply  of  gun-barrels,  one  to 
the  extent  of  825Z.,  the  other  71U.  8*.  lOd. ; 
for  both  these  sums  of  money  the  estate  of 
the  testator  had  credit ;  but  the  estate  had 
no  credit  for  the  other  profits  of  the  trade. 

(4)  Ante,  p.  182. 
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The  bill  prays,  that  the  defendant  may  be 
decreed  to  account  for  a  moiety  of  the  pro- 
fits of  the  trade,  from  the  death  of  the  tes- 
tator. All  relief,  except  on  account  of  the 
profits  of  the  trade,  was  waived  at  the  bar. 
In  order  that  the  grounds  of  my  judgment 
may  be  understood,  I  will  suppose  Gardner 
the  sole  defendant,  and  the  acts  of  Turton 
the  only  ground  for  charging  Gardner.  The 
bill  might  originally  have  been  framed  in 
this  way,  because  Turton  was  a  mere  agent, 
and  the  plaintiff  was  not  bound  by  any 
privity  with  him,  except  so  far  as  by  his 
own  acts  he  adopted  the  acts  of  Turton. 
The  first  point  is,  as  to  the  doctrine  of  the 
Court  in  Crawshay  v.  Collins  (5),  Feather^ 
stonhaugh  v.  Fenwick  (6),  and  Wedder^ 
hum  V.  WedderburUj  which  I  followed  in 
Willett  V.  Blanford,  These  cases  establish, 
that  where  a  trustee  uses  trust  property  for 
his  own  purposes,  and  makes  profits  by  it, 
he  shall  account  with  the  cestui  que  trust. 
If  in  this  case  Gardner  had  made  profits,  I 
might  follow  out  the  principle,  notwith- 
standing the  lapse  of  time.  But  no  profits 
were  made  by  Gardner ;  the  case  is  simply 
one  of  inaction  or  nonfeasance  in  allowing  a 
stranger  to  possess  himself  of  the  assets. 
Perhaps,  originally,  there  might  have  been  a 
case  for  charging  him  with  51,  per  cent,  for 
neglect,  if  the  transaction  were  recent ;  but 
where  a  person  in  a  fiduciary  character 
makes  profits,  time  is  no  bar.  The  case 
against  Grardner  is,  that  being  an  executor 
he  has  allowed  some  one  to  possess  the 
assets  of  the  testator,  and  improperly  to  deal 
with  them.  Gardner,  though  an  executor, 
was  not  a  trustee  under  the  will,  to  manage 
the  trade ;  and  the  disclaimer  of  Davis 
would  not  throw  upon  him  the  trust  of  car- 
rying on  the  trade.  The  estate  was  small, 
and  any  attempt  by  him  to  come  into  equity, 
would  have  swallowed  it  up,  and  he  might 
think  the  abandonment  of  the  leasehold 
premises  the  best  course  he  could  take.  I 
cannot  deal  with  him  in  any  other  way  than 
as  executor.  In  this  view  of  the  case,  a 
question  arises,  whether  the  3  &  4  Will.  4. 
c.  27.  s.  40.  is  not  of  itself  an  answer  to  this 
case.  That  statute  appears  to  me  to  be 
worded  in  ratHer  an  unhappy  manner ;  but 
in  Sheppard  v.  Duke,  it  was  held  a  bar  in 

(5)  15  Ves.  218. 

(6)  17  Ibid.  298. 


the  case  of  a  personal  legacy,  and  in  Prior 
V.  Horniblow,  in  the  case  of  a  residue.  But 
if  that  statute  does  not  apply,  I  cannot  dis- 
regard the  time  that  has  elapsed.  In  1816 
the  plaintiff  came  of  age,  and  I  must  impute 
to  him  then  a  knowledge  of  the  will.  Six 
months  after  that,  he  applies  to  Gardner  for 
an  account,  he  is  referred  to  Turton,  who 
alone  could  render  an  account,  and  settles 
the  account  with  him.  In  the  account  so 
settled  and  signed  by  him,  the  legacies  are 
referred  to  as  matters  of  dischaige.  That 
alone  would  be  sufficient  to  ^x  him  with 
knowledge  of  the  will.  He  afterwards  works 
on  the  premises  as  a  journeyman,  and  is 
paid  wages  by  Turton,  and  he  continues  in 
that  state  of  acquiescence  in  what  had  been 
done  for  twenty-four  years  ;  and  so  elected 
to  treat  Gardner  as  a  party  not  accountable. 
If  the  statute  were  no  bar,  I  could  not,  after 
this  lapse  of  time,  consider  the  onus  on 
Gardner;  but  the  onus  would  be  on  the 
plaintiff,  to  shew  why  the  time  was  not  a 
bar.  That  being  my  view  of  that  part  of 
the  case,  the  question  is,  how  the  case  stands 
against  Turton.  Originally,  Turton  was  a 
mere  agent ;  he  did  not  undertake  to  be  a 
trustee,  but  as  agent  to  collect  the  assets, 
and  pay  the  debts,  and  administer  the  estate 
in  discharging  the  debts  of  the  testator.  At 
the  same  time,  if  it  appeared  before  me  now, 
that  that  which  Grardner  did  was  necessarily 
a  breach  of  trust,  and  Turton  knew  of  it,  he 
might  be  bound.  Where  a  person  takes 
possession  of  trust  property,  knowing  it  to 
be  such  actually,  and  knowing  that  he  is 
assisting  in  a  fraud,  the  Court  in  some  cases 
would  treat  him  as  trustee ;  but,  if  a  person 
takes  trust  property  with  the  knowledge 
that  it  is  such,  if  the  trustee  is  not  commit- 
ting a  breach  of  trust,  or  if  the  circumstances 
of  tiie  case  are  such  as  to  justify  the  course, 
and  that  person  himself  is  not  concerting  a 
breach  of  trust,  in  that  case,  if  the  transaction 
is  recent,  the  party  may  treat  him  as  con- 
structive trustee.  Beyond  all  dispute,  Gard- 
ner thought  that  the  leasehold  premises  were 
worth  nothing;  that  the  whole  trade  of  the 
testator  consisted  of  two  contracts  with 
government;  that  as  to  the  good- will,  the 
government  refused  to  continue  the  contracts 
with  the  trustees.  I  must  consider  this  as 
a  case  where  the  trustee  could  not  ask  the 
assistance  of  the  Court,  without  ruin  to  the 
estate ;  and  that  it  was  not  necessarily  a 
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breach  of  tnut,  in  preferring  the  abandon- 
ment of  the  leasehold  premises  to  the  coming 
into  a  court  of  equity ;  the  premises  being 
at  rack-rent,  and  tibe  whole  value  of  the 
good-will  depending  on  the  personal  services 
and  activity  of  Turton.  Therefore,  the 
question  is,  whether,  under  the  circumstances, 
I  shall  consider  Turton  as  a  constructive 
trustee  only,  who  might  originally  have  been 
compelled  to  account,  but  cannot  now.  In 
1817,  there  was  asettiement,  and  the  plain- 
tiff, with  considerable  knowledge  of  the 
transaction,  acquiesces  for  twenty-four  years. 
Where  the  Court  is  called  upon  to  fix  a 
person  with  the  character  of  constructive 
trustee,  time  is  material.  If  the  parties 
were  actual  trustees,  the  case  might  be  dif- 
ferent. Con^dering  all  the  circumstances 
of  the  case,  I  cannot  treat  Turton  otherwise 
than  as  an  innocent  party;  and  after  the 
lapse  of  twenty-four  years,  the  plaintiff 
having  full  knowledge  of  the  hcts,  I  cannot 
charge  him  with  the  profits  of  the  trade. 
Turton,  the  only  person  who  could  give 
evidence  of  the  items  in  the  account  which 
was  settled,  is  dead,  and  though  he  lived 
nineteen  years  after  that  settlement,  no 
attempt  was  made  to  charge  him  in  his  life- 
time. No  other  account  is  asked,  but  the 
profits  of  the  trade,  and  that  I  must  refuse 
on  the  grounds  stated.  As  to  the  costs,  the 
view  I  take  is  this :  if  a  party  chooses  to 
come  into  court,  and  fails  in  his  litigation, 
he  ought  to  pay  the  costs  of  that  fruitless 
litigation,  for  he  is  bound  to  consider  whether 
he  has  anything  to  litigate  upon.  Here,  the 
plaintiff  ought  not  to  have  filed  his  bill, 
unless  he  had  a  different  case  from  what 
appears  on  the  pleadings.  It  is  admitted, 
however,  by  the  answer,  that  half  of  the 
property  was  possessed  by  Turton,  and  that 
it  was  so  divided  between  the  plaintiff  and 
Turton,  upon  the  footing  of  such  being  Tur- 
ton's  right  under  the  will.  If  it  were  not 
for  that  admission  in  the  answer,  I  might 
have  inferred  that  there  had  been  some 
arrangement  between  the  parties,  to  justify 
that  mode  of  dividing  the  property ;  but  as 
a  wrong  has  evidently  been  done  to  the 
plaintiff  by  that  mode  of  division,  and  the 
whole  clearly  belonged  to  the  plaintiff,  I 
think  I  shall  exercise  a  sound  discretion  in 
dismissing  the  bill  without  costs. 


WiGRAM,  V.C.  f /«<*«««««:«/«^^5  Vict 
June  30;      ^      c.  5.  and  tn  the  matter  of 

Julv  1  )       ^"^  MARQUIS  OF  HERT- 

^  V       FORD. 

Stock — 5  Vict,  c.  5.  s,  4 — Consiructionr-^ 
Restraining  Order — Distringas — Prosecu- 
tion for  Felony. 

The  5  Vict,  c,  5.  s,  4.  does  not  confer  any 
new  or  summary  jurisdiction  on  the  Court. 

To  continue  a  restraining  order,  a  biU 
must  be  filed. 

On  the  2Sth  of  May  a  restraining  order 
was  obtained  under  the  4th  section.  On  a 
motion  to  dissolve,  on  the  SOth  of  June, 
no  bill  being  filed,  and  no  sufficient  excuse 
given  for  the  omission,  the  Court  refused  to 
continue  the  order  till  a  biU  could  be  filed, 
and  discharged  it  with  costs, 

dusere — Whether  a  party,  who  has  ob- 
tained a  distringas  under  the  5th  section,  is 
entitled  to  come  afterwards  for  a  restraining 
order  under  the  4th  section. 

Semble — He  might,  under  special  circum- 
stances ;  ex.  gr.  in  case  of  new  discovery  after 
distringas  issued;  or  the  erroneous  reftual 
of  the  Bank  to  notice  the  distringas,  and  a 
strong  case  of  merits  and  urgency, 

duaere —  Whether  a  party,  prosecuting  for 
felony,  can  institute  proceedings  in  equity  to 
protect  the  property  in  the  meantime. 

On  the  2nd  of  June  last,  the  present 
Marquis  of  Hertford  obtained,  upon  an  ex 
parte  motion,  a  restraining  order  under  the 
5  Vict.  c.  5,  to  restrain  Sie  Governor  and 
Company  of  the  Bank  of  England  from 
transferring  4,000 J.  new  Zl,  \0s,  per  cent 
bank  annuities,  standing  in  the  name  of  N. 
Suisse,  of  Dorchester  House,  Park  Lane, 
&c.,  till  the  further  order  of  the  Court.  The 
following  were  the  affidavits  upon  which  the 
order  was  obtained. 

The  affidavit  of  W.  H.  Brabant,  of  the 
firm  of  Capron  &  Co.,  solicitors  to  the  pre- 
sent Marquis  of  Hertford,  stated,  that  the 
present  Marquis  was  the  sole  residuary 
legatee  under  the  will  of  the  late  Marquis, 
who  died  on  the  1st  of  March  1842 :  that 
the  town  residence  of  the  late  Marquis  was 
Dorchester  House,  &c. :  that  Nicholas  Suisse 
was  the  valet  and  in  the  confidence  of  the 
late  Marquis,  and  was  at  various  time  in- 
trusted by  him  with  monies  to  a  large 
amount  (the  property  of  the  late  Marquis), 
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for  the  purpose  of  paying  bills  and  making 
other  disbursements  on  behalf  of  the  late 
Marquis :  that  since  the  decease  of  the  late 
Marquis,  his  executors  having  discovered^ 
or  having  reason  to  believe  or  suspect,  that 
the  said  N.  Suisse  had  applied  to  his  own 
use  monies  belonging  to  his  master,  the  late 
Marquis,  and  intrusted  by  him  to  the  said 
N.  Suisse  for  particular  purposes,  '^  other 
than  for  the  use  of  the  said  N.  Suisse/'  and 
especially  that  the  said  N.  Suisse  had,  with 
part  of  such  monies  so  intrusted  to  him» 
purchased,  in  his  own  name,  divers  sums  of 
new  3/.  105.  per  cent,  bank  annuities,  and 
had  caused  the  same  to  be  transferred  into 
the  name  of  him,  the  said  N.  Suisse,  in  the 
books,  &c.,  they,  the  said  executors,  in 
consequence  of  such  discovery,  did,  on  the 
4th  of  April  last,  cause  the  said  N.  Suisse 
to  be  taken  into  custody  updn  a  charge  of 
embezzling  the  monies  of  the  late  Marquis, 
and  to  be  brought  before  a  magistrate  at 
Bow  Street,  who,  upon  hearing  the  evidence 
on  the  part  of  the  executors,  in  support  of 
the  charge,  did,  on  the  24th  of  May  last, 
declare  his  intention  to  commit  the  said  N. 
Suisse  to  prison,  to  take  his  trial  at  the 
Criminal  Central  Court  for  such  embezzle- 
ment, but,  on  the  application  of  counsel  for 
N.  Suisse,  and  with  the  consent  of  the  pro- 
secutors, the  magistrate  remanded  him  to 
TothiU  Fields  prison,  in  consideration  of  his 
having  just  recovered  from  a  fit  of  illness  : 
that  there  was,  at  the  time  of  the  said  N. 
Suisse  being  so  remanded,  and  now  is,  as 
deponent  believes,  the  sum  of  4,000Z.  new 
3/.  10^.  per  cent,  bank  annuities,  standing 
in  the  name  of  the  said  N.  Suisse,  described 
in  the  books  of  the  Bank,  as  of  Dorchester 
House,  &c.,  and  that  to  the  belief  of  the 
deponent,  a  great  part  of  such  4,000^.  an- 
nuities was  purchased  by  the  said  N.  Suisse 
with  monies  belonging  to,  and  without  the 
direction,  knowledge,  consent,  or  privity  of 
the  late  Marquis,  and  by  N.  Suisse  embez- 
zled or  misappropriated :  that  the  said  exe- 
cutors being  apprehensive  that  N.  Suisse 
would  sell  or  transfer  the  said  4,0002.  32. 10^. 
per  cents.,  did,  on  the  8th  of  April  last, 
cause  a  writ  of  distringas  to  be  issued  out 
of  this  honourable  Court,  and  to  be  lodged 
at  the  Bank,  to  restrain  the  sale  or  transfer 
of  the  said  4,0002.,  and  ''intended  to  file 
forthwith  a  bill  for  the  same  purpose,"  but 
that  they  had  been  advised,  that,  as  the 


indictment  of  N.  Suisse  for  such  embezzle- 
ment was  at  their  prosecution,  they  could 
not  with  safety  file  such  a  bill :  that  on  the 
28th  of  May  last,  Capron  &  Co.,  on  behalf 
of  the  present  Marquis,  did  issue  a  writ  of 
distringas  to  restrain  any  sale  or  transfer  of 
the  said  4,0002.,  and  left  the  same  with 
Freshfield  &  Co.,  solicitors  to  the  Bank : 
that  one  of  the  partners  of  the  said  firm 
stated  to  the  deponent,  that  he  should  ad- 
vise the  Bank  not  to  refiise  the  transfer  of 
the  said  4,0002.  by  the  said  N.  Suisse,  not- 
withstanding the  distringas  of  the  28th  of 
May  last  had  been  served :  that  the  present 
Marquis,  as  such  residuary  legatee,  has  an 
interest  in  the  said  4,0002.,  as  forming  part 
of  the  personal  estate  of  the  late  Marquis  : 
that  the  present  Marquis,  to  the  belief  of 
the  deponent,  and  also  deponent,  is  appre- 
hensive that  N.  Suisse  will  forthwith  seU  or 
transfer  the  said  4,0002.,  whereby  the  same 
will  be  wholly  lost  to  and  irrecoverable  by 
the  said  executors  or  the  present  Marquis, 
unless  the  Bank  shoiild  be  restrained  by 
injunction  from  permitting  the  transfer 
thereof  by  N.  Suisse. 

Another  affidavit  of  W.  H.  Brabant,  filed 
the  same  day,  stated,  that  he  was  present  at 
the  examination  of  N.  Suisse,  referred  to 
in  his  former  affidavit,  and  that,  on  such 
examination,  it  was  proved,  that  the  sum  of 
3,7002.  was,  in  the  month  of  February  last, 
paid  in  Bank  of  England  notes  by  Messrs. 
Coutts  &  Co.  to  the  said  N.  Suisse,  upon 
the  cheque  of  the  late  Marquis,  and  that 
N.  Suisse,  shortly  after  the  receipt  thereof, 
paid  part  of  the  said  identical  bank  notes,  to 
the  amount  of  1,1002.,  into  the  hands  of 
Graham,  a  stock-broker,  who  was  employed 
by  N.  Suisse  to  invest,  and  who  did  invest 
the  same  in  the  purchase  of  part  of  the  said 
4,0002.  32.  lOs.  per  cents.,  standing  in  the 
name  of  N.  Suisse;  and  that  on  such  evi- 
dence, and  on  the  evidence  also  of  the  mis- 
appropriation of  other  Bank  of  England 
notes  received  by  N,  Suisse  for  the  use  of 
the  late  Marquis,  to  the  amount  of  4002., 
the  magistrate  declared  that  he  should 
commit  the  said  N.  Suisse  to  take  his  trial 
on  such  charge:  that  deponent  has  been 
informed  and  believes  that  there  are  other 
bank  notes  to  the  amount  of  3002.  at  least, 
which  have  been  received  by  N.  Suisse 
firom  Coutts  &  Co.  since  November  last,  for 
the  use  of  the  late  Marquis,  which  have  been 
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also  paid  by  N.  Suisse  to  Graham,  to  be 
invested  in  the  purchase  of  stock,  and  that 
the  said  last^mentioned  notes  were  so  in- 
vested in  part  of  the  said  sum  of  4,000^. 
SL  lOs.  per  cent,  annuities. 

A  motion  was  now  made  on  behalf  of 
Suisse  to  dissolve  the  injunction.  The 
only  affidavit,  in  support  of  the  motion  to 
dissolve,  was  the  zGSidavit  of  N.  Suisse, 
wherein  he  stated,  that  the  whole  sum  of 
4,000^.  new  31.  lOs.  per  cents,  before  men- 
tioned, was  purchased  by  him  with  his  own 
monies,  and  that  no  part  of  such  monies  in 
any  way  belonged  to  the  late  Marquis,  nor 
was  any  part  thereof  the  produce  of  property 
belonging  to  the  late  Marquis :  that  depo- 
nent was  desirous  of  employing  the  said 
sum  of  4,000Z.,  in  his  defence  against  the 
felonious  charges  that  had  been  brought 
against  him  by  the  executors,  and  on  which 
charges  the  trial  was  fixed  to  take  place  on 
the  6th  of  July  next:  that  the  late  Marquis, 
by  his  will  and  codicils  thereto,  bequeathed 
to  deponent  several  legacies,  amounting  in 
tLe  whole  to  19,600/. ;  some  or  one  of  which 
legacies  are  directed  by  the  will  to  be  paid 
within  three  months  after  the  decease  of  the 
testator,  and  that  deponent's  solicitor  had 
applied  to  the  executors  of  the  late  Marquis 
for  payment  of  the  same,  with  the  intention 
of  making  the  same  available  for  deponent's 
defence ;  but  that  the  executors  had  refused 
tc  make  such  payments,  and,  as  deponent 
believes,  had  used  their  best  endeavours  to 
prevent  him  from  obtaining  the  pecuniary 
naeans  necessary  for  his  defence  at  the  trial : 
tliat  the  costs  of  the  defence  had  been  very 
great,  and  had  already  exceeded  all  the 
naeans  which  the  deponent  had  been  able  to 
naake  available  for  diat  purpose. 

Mr.  SuUon  SJiarpe  and  Mr.  De  Gex, 
for  the  motion. — The  first  ground  upon 
which  the  injunction  is  sought  to  be  dis- 
solved is,  that  no  bill  has  been  filed  to 
support  it — Scott  V.  the  Bank  of  England 
(1).  The  5  Vict.  c.  5.  intended  to  give 
a  remedy  '*  in  the  place  and  stead"  of  the 
distringas  issuing  out  of  the  Exchequer; 
and  not  to  give  a  permanent  right  of  injunc- 
tion without  bill  filed.  Secondly,  a  party 
cannot  have  the  benefit  both  of  the  4  th  and 
5th  sections  of  the  act — Ex  parte  Amiot{2) ; 

(1)  2  You.  &  Jer.  327. 

(2)  6  Jurist,  147, 


but  here  the  executors  of  the  late  Mazquk 
have  issued  a  distringasy  and  then  the  pre- 
sent Marquis  (substantially  the  same  party) 
has  obtained  a  restraining  order  under  the 
4th  section.  The  two  remedies  are  not  cu- 
mulative. Thirdly,  the  executors  are  pro- 
secuting the  party  for  a  felony  in  respect  of 
this  money ;  therefore  they  cannot  come 
into  equity. 

Cox  V.  Paxton,  11  Yes.  329. 

Cartwright  v.  Green,  8  Ibid.  405. 

Gimson  v.  WoodJrtU,  2  Car.  &  Pay.  41. 
The  present  Marquis,  as  residuary  legatee, 
has  no  interest  which  would  support  a  bill 
in  equity.  At  all  events,  this  injunction 
cannot  be  maintained,  except  as  to  the 
1,500/.,  which  is  the  whole  that  is  alleged 
to  be  traced  firom  the  late  Marquis  to  Suisse. 

Sir  Charles  Wetherell  and  Mr.  Schont" 
berg,  contra. — As  to  the  interest  in  the 
Marquis  to  sue,  the  words  of  the  act  are, 
**  the  party  beneficially  interested."  Again, 
an  order  under  the  4th  section  cannot  be 
assimilated  to  the  old  distringas,  which  was 
more  in  the  nature  of  a  caution  to  the  Bank, 
and  which  they  might  disregard;  but  an 
order  under  the  4th  section  is  imperative  on 
the  Bank.  The  cases  cited,  as  to  the  felony, 
were  all  decided  upon  demurrer,  and  they 
only  say,  that  you  shall  not  compel  a  man 
to  answer  so  as  to  criminate  himself.  But 
that  does  not  affect  the  question,  whether 
the  Court  will  interfere  to  save  the  property 
in  the  meantime;  and  the  fact,  that  the 
executors  cannot  interfere  without  compro- 
mising the  indictment,  is  sufficient  reason 
for  letting  in  the  party  beneficially  interested 
in  the  money  to  apply. 

[WiGRAM,  V.C. — Strictly  speaking,  the 
suit  of  the  legatee  is  the  suit  c^  the  execu- 
tors, so  that  it  makes  no  difference.] 

If  the  case  is  put  on  the  merits,  the 
plaintiff  ought  to  have  an  opportunity  of 
answering  the  affidavit. 

Mr.  Sutton  Sharpe,  in  reply. — A  legatee 
cannot  sue  in  equity  without  shewing  collu- 
sion, on  the  part  of  the  executors — Gedge 
v.  Traill  (3),  and  the  right  is  the  same  both 
in  law  and  in  equity.  It  cannot  be  argued, 
that  the  legislature  meant  to  give  relief  by 
this  summary  process,  where  none  could  be 

(S)  1  Ruas.  k  Mjl  281,  n. ;  b.c.  2  Law  J.  Rep. 
Chanc  1. 
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given  by  bill.  In  Ex  parte  Amioiy  the 
Lord  Chancellor  said,  that  wherever  a  dis^ 
tringas  would  not  lie  under  the  old  practice, 
it  would  not  lie  under  the  late  act. 

July  1.  —  WiGRAM,  V.C. — A  question 
arose  yesterday,  as  to  whether  I  should  give 
the  Marquis  of  Hertford,  whom  I  will  call 
the  party  who  applied  for  the  restraining 
order,  time  to  answer  the  affidavit  filed  by 
N.  Suisse.  I  decided  then,  according  to  the 
usual  course,  to  hear  the  case ;  and  I  find  I 
can  now  dispose  of  it,  just  as  if  no  affidavit 
had  ever  been  filed.  Confining  myself, 
therefore,  to  the  affidavits  on  which  the 
restraining  order  was  granted,  the  observa- 
tion I  make  is  this.  In  certain  special  cases, 
provided  for  by  particular  acts  of  parliament, 
the  Court  of  Chancery  has  power  finally  to 
adjudicate  upon  the  rights  of  parties,  upon 
motion  or  petition,  in  a  summary  way.  But, 
except  in  the  cases  so  provided  for,  the 
Court  has  no  power  finally  to  adjudicate 
upon  the  rights  of  any  one,  except  upon  a 
bill  filed.  In  this  case  no  bill  has  ever  been 
filed;  and  it  is  therefore  certain,  that  I 
cannot,  in  this  case,  continue  the  restraining 
order  of  the  25th  of  May,  unless  the  5  Vict. 
c.  5.  empowers  me  finally  to  adjudicate  upon 
the  rights  of  the  parties  in  this  case  without 
bill,  or  unless  the  case  is  one  in  which  I 
ought  to  suspend  my  judgment  upon  the 
motion,  in  order  that  the  party,  who  obtained 
the  restraining  order,  may  have  an  oppor- 
tunity of  filing  a  bill. 

Now,  upon  the  first  of  these  questions,  if 
my  individual  opinion  was,  that  the  5  Vict. 
c.  5.  was  intended  to  confer  a  new  and  sum- 
mary jurisdiction  upon  this  Court  finally  to 
adjudicate  upon  the  rights  of  parties,  I 
should  feel  the  greatest  difficulty  in  acting 
upon  it,  regard  being  had  to  the  decision  of 
the  Lord  Chancellor  in  Ex  parte  Amiot, 
and  from  what  I  know  to  be  ^e  opinion  of 
other  branches  of  this  Court  upon  the  same 
point ;  but  my  own  opinion  is,  and  always 
has  been,  that  the  4di  section  of  the  act 
does  not,  upon  any  reasonable  construction 
of  which  it  is  capable,  confer  any  such  new 
or  summary  jurisdiction.  That  clause  was 
intended  only  for  anterior  purposes,  to  pro- 
tect stock,  until  the  party  claiming  it  should 
have  an  opportunity  of  asserting  his  rights 
by  bill  in  die  ordinary  way,  an  opportunity 
which,  owing  to  the  great  facility  with  which 


that  species  of  property  is  transferred  fix>m 
hand  to  hand,  was  often  wanting  to  the 
lawful  owner  of  stock,  and  for  which  the 
common  distringas,  preserved  by  the  5th 
section,  does  not  in  all  cases  afford  so  per- 
fect a  remedy  as  that  afforded  by  the  4th 
section.  A  distringas  remains  only  at  the 
discretion  of  the  Bank.  The  restraining 
order,  which  the  4th  section  enables  the 
Court  to  grant,  is  imperative  upon  the  Bank ; 
it  may  be  made  to  continue  during  such 
time  as  the  Court  may  direct,  and  can  only 
be  discharged  in  the  meantime  upon  the 
application  of  parties  interested.  If  I  were 
literally  to  follow  that  which  is  reported  to 
have  fallen  firom  the  Lord  Chancellor  in 
Amiot' s  case,  I  should  feel  myself  bound  at 
once  to  dischai^  the  restraining  order,  the 
subject  of  the  present  motion;  for  it  is 
impossible  that  I  can,  on  the  evidence  now 
before  me,  treat  the  executors  of  the  late 
Marquis  and  the  present  Marquis  (upon 
whose  application  tifie  restraining  order  was 
granted)  as  different  persons;  and  in  y^mio^*^ 
case,  the  Lord  Chancellor  is  made  to  say,  in 
effect,  that  the  same  party,  who  has  obtained 
a  distringas  under  the  5  th  section,  cannot^ 
under  any  circumstances,  be  entided  to  a 
restraining  order  under  the  4th  section. 
Amiofs  case  did  not  require  such  a  deci- 
sion ;  and  I  do  not  think  the  Lord  Chan- 
cellor intended,  by  what  he  said  in  that  case, 
to  decide  any  abstract  point.  I  cannot  but 
think  that  cases  might  arise  in  which,  firom 
the  discovery  after  a  distringas  had  issued, 
or  because  the  Bank  peremptorily,  but  erro- 
neously, refused  to  notice  a  distringas,  the 
party  who  obtained  that  writ  might,  upon  a 
full  disclosure  of  the  facts,  and  a  strong  case 
of  merits  and  urgency,  entitle  himself  to  a 
restraining  order  under  the  4th  section,  not- 
withstandmg  he  had  sued  out  a  writ  of 
distringas,  the  benefit  of  which  he  could  not 
have.  I  am,  therefore,  better  satisfied  to 
decide  the  case  upon  other  groimds.  I  am 
clear  that  I  cannot  continue  this  restraining 
order  without  a  bill  being  filed ;  and  as  no 
bill  is  now  upon  the  file,  the  only  question 
is,  whether  I  should  continue  the  restraining 
order  till  that  is  done,  the  right  to  do  which 
in  a  proper  case,  I  do  not  mean  to  repudiate. 
The  Court  has  power  to  discharge  or  vary 
the  order  according  to  the  justice  of  the  case 
under  the  very  words  of  the  act ;  but  is  this 
a  case  for  granting  that  indulgence  ?     The 
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restraining  order  was  granted  on  the  28th  of 
May,  after  a  distringas  removed;  and  on 
the  dOth  of  June  no  bill  is  filed,  nor  is  any 
reason  su^^ted  for  the  omission,  except 
the  argument  upon  which  I  have  already 
expressed  an  opinion,  that  the  Court  can 
entertain  die  whole  case  without  a  bill.  If 
the  bill  had  been  filed,  Suisse  would  now  be 
in  a  position  to  liberate  this  property  from 
restraint,  if^  upon  the  merits  of  the  case,  he 
could  entitle  himself  to  do  so.  •  If  I  were 
now  to  continue  the  restraining  order,  I 
should,  by  so  doing,  be  imposing  for  a  third 
time  a  restraint  upon  him  at  the  suit  of  the 
same  party.  But  this  I  ought  not  to  do, 
when  the  cause  of  the  delay  arises  from  the 
laches  of  the  adverse  party.  Being  of  this 
opinion,  it  is  not  strictly  necessary  that  I 
should  consider  what  the  probable  result  of 
the  case  would  have  been  if  a  bill  had  been 
filed.  Upon  this  point  I  will  add,  only,  that 
if  I  were  to  treat  Mr.  Brabant's  affidavits  as 
a  bill  filed,  I  do  not  see  how  I  could,  upon 
those  affidavits  only,  give  Lord  Hertford 
any  relief  to  which  the  executors  would  not 
have  been  entitled  if  the  application  had 
been  made  by  them  ;  and  certainly  the  late 
case  before  the  Lord  Chancellor  shews,  that 
great  difficulties  would  have  stood  in  the 
way  of  the  executors,  if,  without  any  other 
explanation  than  these  affidavits  furnish, 
they  had  sought  to  maintam  this-  order. 
Upon  the  cases  of  Cox  v.  Paxton  and  Qibson 
V.  fVoodfallf  as  authorities  for  the  broad 
proposition,  that  a  court  of  equity  can  in  no 
case  afford  interim  protection  to  the  property 
of  a  man  who,  deprived  by  a  felony,  is  doing 
his  duty  to  the  public  by  prosecuting  an 
offender,  I  am  not  called  upon  to  give  any 
opinion.  It  is  satisfactory  to  me  to  recol- 
lect, that  the  difficulties  which  Lord  Hert- 
ford is  under  in  the  present  case,  were 
brought  to  the  attention  of  his  advisers  at  the 
time  the  restraining  order  was  made ;  and 
I  am  satisfied  that  ti^ose  difficulties  have  not 
been  removed,  only  because  the  circum- 
stances of  the  case  are  not  such  as  admit  of 
their  removal.  I  think,  therefore,  the  re- 
straining order  must  be  discharged,  and  as 
the  form  of  the  proceeding  was  wrong,  must 
be  discharged  with  costs. 


4,  V.C.I 
4,7.     / 


WOODYATE  r.  FIELD. 


New  Series,  XI.— Chanc. 


WlORAM 

July 

Creditors^  Suit — Admission  of  Assets — 
Immediate  Decree, 

By  his  answer  to  a  creditors*  bill,  the 
defendant,  the  administrator,  admitted  assets 
sufficient  to  fay  all  the  debts  of  the  intestate, 
hut  suggested  that  the  promissory  note,  under 
which  the  plaintiff  claimed,  was  a  forgery : — 
Held,  that  the  plaintiff,  having  proved  his 
debt  at  the  hearing,  was  entitled  to  an  imme^ 
diate  decree  for  payment. 

This  was  a  creditors'  suit.  The  adminis- 
trator defendant  admitted,  by  his  answer, 
assets  sufficient  to  pay  the  plaintiff's  debt, 
and  all  other  debts  of  the  intestate,  and 
merely  suggested  that  the  promissory  note, 
upon  which  the  plaintiff  chumed,  was  a  for- 
gery. The  plaintiff  had  proved  his  debt, 
and  the  cause  being  now  at  the  hearing, — 

Mr,  Teed  and  Mr,  Bagshaw,  for  the 
plaintiff,  insisted,  that  he  was  entitied  to  an 
immediate  decree  for  the  payment  of  his 
debt— fTaW  v.  Bushby  (1) ;  that  the  defen- 
dant, by  the  admission  of  assets,  had  reduced 
the  issue  simply  to  the  propriety  of  the 
plaintiff's  debt. 

Mr,  Girdkstone  and  Mr,  Alfrey,  for  the 
defendant,  insisted  that,  according  to  the 
practice,  the  defendant  had  a  right  to  have 
the  plaintiff's  debt  proved  over  again,  in  the 
Master's  office.     That  there  was  no  such 
form  of  decree  laid  down  in  the  books. 
Seton  on  Decrees,  52, 
Gray  v.  ChisweU,  9  Yes.  123. 
Attorney  General  v.  Comthwaite,  2  Cox, 

45. 
2  Dan.  Ch,  Pr,  S54, 
That  when  a   bill   was  once  filed,  every 
creditor  had  an  inchoate  right  in  the  suit. 
StemdaU  v.  Hankinson,  1  Sim.  398. 
Connop  V.  Hayward,  1  You.  &Col.  Chan. 
33. 
If  the  Court  should  make  an  immediate  de- 
cree, it  would  be  a  surprise  on  the  defendant. 
Mr,   Teed,  in  reply.— If   the  plaintiff 
asked  an  account  of  the  assets,  it  would  be 
a  waiver  of  the  defendant's  admission. 
Pemberton  v.  Topham,  I  Beav.  316. 
Holden  v.  Kynaston,  2  Ibid.  204;  s.  c. 
9  Law  J.  Rep.  (n.s.)  Chanc.  198. 
(1)  1  Bro.C.C.484. 
2T 
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WiGRAM,  y.C.  said,  that  the  practice  in 
a  creditors*  suit  was  an  exception  to  the 
general  rule ;  but  that  he  could  not  see  how 
the  principle  of  the  common  decree  in  a 
creditors'  suit  applied  to  a  case  where  there 
was  a  full  admission  of  assets ;  that  he  would 
look  through  the  pleadings  to  see  if  there 
was  any  case  of  surprise  upon  the  defen- 
dants. 

July  7. — WiGRAM,  V.C. — This  was  a 
creditors'  bill,  filed  by  a  simple  contract 
creditor  on  behalf  of  himself  and  all  other 
creditors,  seeking  the  payment  of  a  debt 
alleged  to  be  secured  by  the  promissory 
note  of  the  testator.  The  defendant  has  put 
in  his  answer,  in  which  he  says,  he  believes 
the  note  to  be  a  forgery,  and  that  no  debt 
was  due  to  the  plaintiff,  but  he  has  admitted 
assets  sufficient  to  pay  the  plaintiff's  debt, 
and  all  other  debts  of  the  testator.  The 
answer  does  not  suggest  any  ground  upon 
which  the  defendant  founds  his  opinion  that 
the  note  was  a  forgery,  or  for  his  belief 
that  no  debt  was  due.  The  cause  comes  on 
in  this  state  ;  evidence  has  been  gone  into 
on  the  part  of  the  plaintiff  to  prove  the  debt, 
and  the  plaintiff  asks  an  immediate  decree  for 
the  payment  of  his  debt.  The  defendant 
says,  it  ought  to  be  referred  to  the  Master 
to  take  the  account,  not  of  the  estate,  but 
of  what  other  debts  are  owing  from  the 
testator.  This  inquiry  is  said  to  have  two 
objects ;  one,  that  the  plaintiff's  debt  may 
be  proved  in  the  Master's  office ;  the  other, 
that  the  other  creditors  of  the  testator  may 
have  an  opportunity  of  getting  their  debts 
paid  in  this  suit.  In  a  creditors'  bill,  where 
there  is  no  admission  of  assets,  that  is  the 
usual  form  of  the  decree,  and  though  the 
plaintiff  may  have  proved  his  debt  at  the 
hearing,  it  may  still  be  displaced  by  evidence 
in  the  Master's  office ;  but  the  question  is, 
whether  that  form  of  decree  is  applicable, 
where  assets  are  admitted.  The  reasons  for, 
and  the  principles  of  the  decree  are  explained 
by  Lord  Cottenham,  Owens  v.  Dickenson 
(2).  That  reasoning  has  no  application 
where  assets  are  admitted ;  for  the  executor 
has  made  all  that  he  has  liable  to  the  pay- 
ment of  debts.  In  such  a  case  it  is  impos- 
sible that  the  fund  can  be  enlarged.     The 

(2)  1  Cr.  &  Ph.  4«. 


object,  therefore,  of  the  special  form  of  the 
decree  in  a  creditors'  suit  £dls.     Though  I 
had  no  doubt  myself,  I  inquired  of  the  other 
Judges,  who  also  expressed  themselves  as 
having  no  doubt  upon  the  subject.     In 
effect  it  is  proved  to  be  so  by  this  fact,  that 
the  creditor  and  the  defendant  executor  may 
settle  the  matter,  pending  the  suit,  by  paying 
the  debt  and  the  costs  of  such  compromise. 
That  has  been  twice  decided  at  the  Rolls, 
though  the  suit  had  proceeded  to  a  consider- 
able extent.     If,  then,  the   Court  would 
compel  a  creditor  to  accept  payment  of  his 
debt,  when  the  executor  offers  to  pay  the 
debt  and  costs  of  suit,  I  am  satisfied  that 
there  ought  to  be  a  decree  for  an  immediate 
payment.     But  it  was  objected,   that  in 
Stemdale  v.  Hankinson,  Sir  A.  Hart  had 
said,  that  on  the  filing  of  a  creditors'  bill, 
every  creditor  has  an  inchoate  right  in  the 
suit.     The  meaning  of  that  is  this,  that  a 
right  then  commences,  provided  it  is  after- 
wards perfected  by  decree ;  and  so  it  is  very 
accurate  language  to  call  it  an  inchoate  right. 
But  the  question  is,  whether  the  plaintiff  is 
not  dominus  litis ;  till  decree  he  may  deal 
with  the  suit  as  he  pleases ;  there  is  nothing 
to  prevent  other  creditors  filing  bills  for  the 
same  purpose,  and  there  is  nothing  more 
common  than  for  several  suits  to  exist  toge- 
ther, and  the  Court  permits  them  to  go  on 
together  till  a  decree  in  one  is  obtained, 
because,  by  possibility,  before  decree  any 
creditor  may  stop  his  suit.    The  only  ques- 
tion then  here  is,  whether  the  debt  is  suffi- 
ciently proved.     It  is  said  to  be  secured  by 
a  promissory  note.     The  defendant,  by  his 
answer,  admits,  that  he  has  seen  the  note  ; 
therefore  he  knows  what  is  upon  the  face  of  it. 
It  purports  to  be  signed  by  the  testator,  and 
has  two  attesting  witnesses.     They  dex)ose 
that  it  was  produced  to  them,  written  as  it 
now  appears,  except  the  interlineation ;  the 
name  of  the  payee  was  omitted,  that  it  was 
inserted  in  their  presence,  and  that  it  was 
then  signed  in  their  presence  by  the  testator. 
I  see  no  ground  for  sayi^ig,  that  the  evidence 
was  not  sufficient.     It  is  quite  clear,  that 
it  would  be  sufficient  at  law ;  but  it  is  said, 
the  defendant  might  there  cross-examine  the 
attesting  witnesses.     I  cannot  intend  any 
surprise  on  the  defendant,  as  he  has  seen  the 
bill.     Why  should  the  defendant  not  have 
filed  a  cross-bill  ?   There  is  no  evidence  that 
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the  note  was  a  foTgery,  and  no  statement  of 
the  ground  upon  wluch  that  opinion  was 
founded.  The  only  point  su^ested  at  the 
har  was,  that  the  practice  was  supposed  to 
he  dififeient.  Now,  I  have  not  at  all  made 
up  my  mind  upon  the  subject,  but  I  throw 
this  out  for  the  consideration  of  the  defen- 
dant. If  the  defendant  will  imdertake  to 
pay  the  costs  at  all  events,  unless  the  Court 
shall  otherwise  direct,  I  will  consider  whe- 
ther I  am  at  liberty,  at  the  hearing  of  the 
cause,  when  the  case  is  fully  proved,  to 
entertain  such  an  application  as  that  now 
made. 


27;  > 

6.  3 


L.C, 

June  27 ;  >     lONfis  v.  puoh. 
July 

Solicitor  and  Client — Privileged  Com^ 
munications  and  Documents  —  Answer  — 
Disclosure. 

A,  a  judgment  creditor  of  P,  fwho  was 
out  of  the  jurisdiction,)  filed  his  bill  against 
P,  and  also  against  R,  a  solicitor^  seeking  to 
redeem  a  mortgage  of  certain  estates  belong- 
ing to  P,  executed  to  R,  and  to  foreclose  P, 
P.  and  jR.  were  the  onlg  parties  to  the  mort- 
gage  seeurOg^  and  the  bUl  sought  a  discovery 
from  R,  (who  was  a  member  of  the  firm  of 
R,  ^  Co.,  soUcitorSfJ  of  the  particulars  of 
and  the  names  of  the  parties  beneficiaUg 
interested  in  the  mortgage  security;  and  whe- 
ther any  other  mortgage  securities  had  been 
executed  by  P,  affecting  other  est€Ues  belong- 
ing to  P;  and  the  defendant  R,  was  required 
to  state  and  set  forth  all  documents  and  papers 
in  his  possession^  relative  to  the  matters  men- 
tioned in  the  bUl,  R,  by  his  answer,  ad- 
mitted the  execution  of  the  mortgage  security 
to  him  by  P,  and  stated  that  he  and  his  part- 
ners in  business  had  acted  in  the  preparation 
thereof,  as  the  solicitors  of  the  parties  inter- 
ested therein,  the  particulars  whereof,  as 
well  as  the  names  of  the  parties  beneficially 
interested  therein,  he  was  unable,  without 
committing  a  breach  of  professional  confidence 
to  his  clients,  to  disclose,  and  therefore  ought 
not  to  disclose  to  the  plaintiff.  The  defen- 
dant R.  also  stated,  that,  as  the  solicitor  of 
certain  other  parties,  he  prepared  several 
mortgage  deeds  affecting  other  property  of 
the  defendant  P,  and  that  he  and  his  part- 
ners had  in  their  possession  the  mortgage 
securities^  and  divers  letters  and  papers 


relating  thereto,  but  which  he  submitted,  ought 
not  to  be  disclosed  or  produced  by  him,  inas- 
much as  such  mortgage  deeds  were  also  pre- 
pared, and  the  letters  and  papers  came  into 
the  possession  of  himself  and  his  partners  in 
their  confidential  character  of  solicitors  and 
professional  advisers  to  such  persons:  — 
Held,  that  the  objections  raised  by  the  defen- 
dant R,  were  valid,  and  that  he  was  not 
bound  to  make  the  disclosure  and  discovery 
required  of  him  by  the  plaintiff. 

The  biQ  was  filed  by  Pryse  Jones  against 
William  Pugfa  and  Richaid  Roy,  P.  Jones 
being  a  judgment  creditor,  to  a  large  amomit, 
of  the  defendant  Pugh,  who  was  out  of  the 
jurisdiction,  and  Roy,  a  member  of  the  firm 
of  Roy  &  Co.,  solicitors,  and  a  trustee  under 
a  certain  indenture  or  mortgage  security, 
bearing  date  the  29th  of  October  1834,  to 
which  Pugh  and  Roy  were  respectively 
parties,  and  by  which  indenture,  certain 
estates,  the  property  of  Pugh,  were  conveyed 
by  way  of  mortgage  to  Roy,  for  securing 
the  sum  of  20,000/.  and  interest  thereon. 
The  object  of  the  bill  was,  to  redeem  the 
mortgage  made  to  Roy,  and  it  sought  from 
the  defendant  Roy  a  discovery  of  the  appli- 
cation and  disposition  of  the  proceeds  aris- 
ing ftom  the  sale  by  him  of  certain  parts  of 
the  mortgaged  estates,  the  names  of  the 
persons  beneficially  interested  under  the  said 
mortgage  security  executed  to  him,  and  of 
any  mortgages  of  other  property  belonging 
to  Pugh,  and  whether  any  and  what  other 
mortgage  securities  had  been  executed,  and 
by  whom,  and  to  whom,  and  when  afiecting 
the  estates  comprised  in  the  said  security  of 
the  29th  of  October  1834  ;  and  the  defen- 
dant Roy  was  also  required  to  state  whether 
he  had  any  deeds,  documents,  or  writings 
in  his  possession,  relating  to  the  matters 
mentioned  in  the  bill. 

The  defendant  Roy,  by  his  answer,  ad- 
mitted the  execution  of  the  indenture  dated 
the  29th  of  October  1834,  and  afifecting  the 
estates  in  the  bill  mentioned,  and  stated  that 
no  other  estates  of  Pugh  had  at  any  time 
been  conveyed  to  him.  The  defendant  Roy 
also  stated,  that  he  and  his  partners  in  busi- 
ness had  acted  as  the  solicitors  of  certain 
mortgagees ;  and  that  as  solicitor  for  certain 
mortgagees  interested  in  the  indentures  of 
the  month  of  October  1834,  he  was  informed, 
and  believed,  that  prior  to  and  in  the  year 
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1834,  the  defendant  Pngh  was  seised  of  and 
entitled  to  certain  estates;  the  defendant 
Roy  further  stated,  that  as  the  solicitor  of 
certain  other  persons,  he  prepared  several 
mortgage  deeds  affecting  odier  estates  of  the 
defendant  Pugh,  the  nature  and  particulars 
whereof  he  was  unable,  without  a  breach  of 
professional  confidence  to  the  said  mortga- 
gees, his  clients,  to  disclose  to  the  plaintiff, 
and  therefore  submitted  that  he  was  not 
bound  to  set  them  forth ;  that  he  and  his 
partners,  as  such  solicitors,  as  aforesaid,  had 
in  their  possession  a  quantity  of  letters,  the 
indenture  of  the  29th  of  October  1834,  and 
several  mortgage  deeds,  whereby  certain 
other  property  belonging  to  the  defendant 
Pugh  was  made  a  security  by  him,  by  way 
of  mortgage  to  certain  mortgagees,  all  of 
which  belonged  to  and  were  the  property 
of  the  parties  named  in  such  deeds  respec- 
tively, but  he  was  imable,  without  violation 
of  the  professional  confidence  between  him- 
self and  his  clients,  the  said  mortgagees,  to 
disclose  or  produce  the  same,  and  therefore 
he  submitted  that  he  was  not  bound  to  pro- 
duce the  same,  or  any  of  the  particulars 
in  relation  thereto,  or  to  the  title  of  this 
defendant,  as  such  mortgagee,  as  aforesaid ; 
that  he,  in  his  professional  character  of  soli- 
citor, was,  widi  his  said  partners,  in  the 
habit  of  being  intrusted  by  different  clients 
with  monies  belonging  to  them,  for  the  pur- 
pose of  being  laid  out  by  the  defendant's 
firm  on  their  behalf,  but  frequently  in  the 
defendant's  own  name,  on  securities  produc- 
ing interest,  and  in  private  trust  and  confi- 
dence between  him  and  his  clients,  whose 
names  he  had  no  authority  to  disclose,  and 
that  the  sum  of  20,000/.,  secured  by  the  in- 
denture of  the  29th  of  October  1834,  was 
thereby  made  payable  by  the  defendant 
Pugh  to  the  defendant  Roy,  and  that  no 
trust  whatever  was  therein  declared,  for  the 
benefit  of  any  other  person  or  persons  whom- 
soever, and  that  he,  the  defendant  Roy,  was 
authorized,  by  his  clients  interested  therein, 
and  was  entitled  to  receive  payment  to  him- 
self of  the  whole  of  the  sum  of  20,0001.  and 
interest  thereon,  and  thereupon  and  upon 
receipt  of  such  costs  and  charges  as  might 
be  properly  payable,  to  give  a  good  dischai^ 
for  the  same,  and  to  transfer  the  security 
for  the  same,  then  vested  in  him  under  the 
indenture  of  the  29th  of  October  1834. 
The  Master  having  allowed  five  excep- 


tions taken  by  the  plaintiff  to  the  answer  of 
the  defendant  Roy,  with  reference  to  the 
statements  made  by  him,  as  to  the  indentures 
of  lease  and  release  of  October  1834,  theotfaer 
mortgages  inquired  after  by  the  bill,  and 
the  deeds  and  documents  and  writings  in 
his  possession,  relating  to  the  matters  men- 
tioned in  the  bill ;  and  the  Vice  Chancellor 
of  England  having  overruled  the  defendant's 
exceptions  taken  to  the  Master's  report,  the 
defendant  appealed  firom  his  Honour's  deci- 
sion. 

Mr.  BeiheU  and  Mr.  CoU,  in  support  of 
the  appeal. — The  object  of  the  plaintiff  is 
to  compel  the  defendant  Roy  to  disclose 
facts  and  information  which  have  come  to 
his  knowledge  professionally.  The  Court 
below  decid^  the  questions,  when  before  it, 
in  £Etvour  of  the  plaintiff,  on  the  ground, 
that  if  a  defendant  answered  at  all,  he  must 
answer  fully.  If  that  decision  is  to  stand, 
the  consequence  will  be,  that  the  defendant 
Roy  will  be  under  the  necessity  of  disclosing 
fifccts  and  documents  which  came  to  his 
knowledge  and  possession  exclusively,  in 
his  professional  character  of  solicitor  to  cer- 
tain individuals,  who  are  not  parties  to  the 
suit.  The  present  case  forms  an  undoubted 
exception  to  the  rule,  that  a  defendant  an- 
swering at  all,  must  answer  fuUy.  . 

Herring  v.  Clobery^  ante,  p.  149. 

Curzon  v.  De  la  Zouch,  1  Swanst.  185. 

Rowe  V.  Teed,  U  Ves.  877. 

The  Attorney   General  v.   Broum,    1 
Swanst.  265. 

Stratford  v.  Hogan,  2  Ball  &  Beat.  164. 

Harvey  v.  Clayton,  note  to  Parkhurst 
V.  Lowten,  2  Swanst  221. 

Greenouyh  v.  GaskeU,  1  Myl.  &  K.  98. 

Mr.  G,  Richards  and  Mr,  Wigram,  con- 
trii. — ^The  plaintiff  is  a  judgment  creditor  of 
the  defendcuit  Pugh,  and  has  a  right  as  such 
to  redeem  the  incumbrances  of  the  estates, 
and  to  foreclose  the  defendant  Pugh,  the 
mortgagor.  The  defendant  Roy,  by  his 
answer,  states  himself  to  be  in  partnership 
with  certain  other  persons  as  solicitors,  who 
were  employed  by  the  mortgagees  in  die 
transactions  referred  to  in  the  bill,  and  insists 
that  he  is  not  bound  to  set  fortli  the  deeds 
and  papers  inquired  after  by  the  bill;  nor 
the  communications  that  were  made  to  him 
by  the  parties  beneficially  interested  in  the 
mortgages,  because  they  were  made  to  him 
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in  his  chaxacter  of  professional  adviser  to 
those  parties ;  but  the  plaintiff  simply  asks 
Roy  to  set  forth  the  names  of  the  persons 
beneficially  interested  in  the  indentures 
mentioned  in  the  biU,  so  that  the  plaintiff 
may  know  what  persons  to  bring  before  the 
Court,  in  order  to  render  the  suit  complete, 
and  does  not  seek  to  have  privileged  docu- 
ments or  communications  disclosed  to  him 
— Parkhwst  v.  Lowten, 

[The  Lord  Chancellor. — Suppose  a 
client  not  wishing  a  sum  of  money  to  be 
laid  out  in  his  own  name,  says  to  his  soli- 
citor, *'  Invest  me  10,0002.  in  your  name  in 
the  ^ds,"  is  not  that  a  privileged  conmiu- 
nication  ?] 

I  would  submit  it  is  not,  because  the 
solicitor  in  that  case  is  only  intrusted  in  the 
same  way  that  any  other  person  would  be. 
Suppose  the  defendant  Roy  had  taken  a 
mortgage  in  his  own  name,  the  sum  ad- 
vanced being  the  property  of  a  client,  he 
would  be  bound  to  disclose  the  name  of  the 
party  on  whose  behalf  he  acted,  inasmuch 
as  it  was  a  matter  in  which  he  did  not  neces- 
sarily act  as  an  attorney  or  solicitor.  The 
defendant  Roy,  in  this  case,  was  made  a 
party,  as  any  otlier  person  might  have  been, 
to  the  mortgage  deed,  as  a  trustee^  and  what 
we  ask,  is  information  as  to  the  names  of 
the  parties  for  whom  he  acts  as  trustee. 
BramweU  v.  LucaSy  2  B.  &  C.  745 ;  s.  c. 

2LawJ.Rep.  K.B.161. 
Sawyer  v.  BirchTnore,  3  Myl.  &  E.  572. 

[The  Lord  Chancellor. — ^The  present 
is  a  stronger  case  than  that  of  an  ordinary 
person  who  is  made  a  trustee,  for  the  defen- 
dant in  this  case,  as  the  solicitor  for  other 
parties,  has  no  right  to  disclose  the  infor- 
mation sought] 

In  this  case,  there  can  be  no  effectual 
decree,  unless  the  parties  beneficially  inter- 
ested in  the  mortgage  securities,  are  before 
the  Court — Oeboum  v.  Fall<nffs(l) ;  and  the 
defendant  Roy  is  at  least  bound  to  instruct 
us  as  to  the  names  of  the  persons  whose 
communications  he  claims  to  have  consi- 
dered privileged.  The  defendant  Roy,  in 
order  to  protect  himself  from  answering, 
must  have  acquired  his  information,  find  the 
documents  must  have  come  into  his  posses- 
sion exclusively  in  his  professional  capacity, 
and  if  he  have  acquired  the  information,  or 
possessed  himself  of  the  documents  in  any 

(1)  1  Rvas.  &  Mvl.  741 ;  B.e.5  Law  J.  Rep. 
Chuic.29. 


other  character,  he  is  bound  to  disclose  and 
State  the  same — Guppy  v.  Few  (2). 

The  Lord  Chancellor,  after  stating  that 
he  did  not  conceive  that  any  inconvenience 
oould  arise  in  the  present  case,  in  redeeming 
the  mortgage,  because  the  defendant  Roy, 
on  receiving  his  principal  and  interest  money, 
had  authority,  and  was  willing  to  convey 
the  mortgaged  premises  to  die  plaintiff, 
observed  that  the  monies  advanced  by  the 
defendant  Roy  were  monies  intrusted  to 
him  to  invest  for  his  clients  confidentially, 
and  in  his  professional  character  of  solicitor 
to  them ;  and  that  on  the  authority  of  Har* 
vey  V.  Clayton^  he  considered  the  defendant 
was  protected  from  answering  the  parts  of 
the  bill  stated  in  the  several  exceptions  that 
had  been  taken. 


.} 


davenport  «•  davenport. 


L.C. 
July  20 

Pauper — Attachment — Costs, 

A  plaintiffs  during  the  progress  of  the  pro^ 
ceedings  in  a  suit,  and  after  a  demurrer  to 
his  bill  had  been  allowed  with  costs,  obtained 
an  order  of  the  Court  for  leave  to  sue  in 
form4  pauperis.  Afterwards  the  Court 
made  an  order  on  the  plaintiffs  directing  him 
to  pay  the  defendants  the  costs  of  the  suit 
incurred  by  them^  up  to  the  date  of  the  order 
so  made  to  sue  in  form4  pauperis : — Held,  that 
it  was  not  necessary  to  obtain  an  order  to 
dispauper  the  plaintiff  previously  to  the 
defendants*  issuing  an  attachment  against  him 
for  non-payment  of  sueh  costs. 

If  the  name  of  the  party  attached  be  car- 
redky  stated  in  the  writ  of  attachment,  it 
matters  not  that  the  name  is  found  erroneously 
stated  in  the  book  kept  in  the  registrar's 
office,  for  the  entering  therein  of  attachments. 

Semble — Where  the  praecipe  is  lost,  the 
Court  wiU  refer  to  the  entry  in  writing  made 
by  the  clerk  in  court  of  the  party  suing  out 
an  attachment  in  the  book  of  attachments 
kept  by  him,  for  the  purpose  of  ascertaining 
how  the  party,  against  whom  the  writ  was 
directed  to  be  issued,  was  described. 

On  the  9th  of  March  1831,  the  plaintiff, 
Edmund  Davenport,  filed  his  bill  of  dis- 

(2)  Hare  on  Disc  168. 
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coYery  agasnst  the  two  danghteTS  of  Williain 
Davenport,  deceased,  and  their  respective 
husbands,  as  defendants  thereto,  who,  on 
the  24th  of  that  month,  filed  a  demurrer 
and  answer  to  the  bill,  and  on  the  17th  of 
August  1831,  the  demurrer  was  allowed 
with  costs.  On  the  9th  of  January  1 832, 
the  plaintiff  obtained  an  order  to  prosecute 
his  suit  informd  pauperis.  On  tiie  8th  of 
February  1832,  the  Master  issued  his  certi- 
ficate of  the  costs  of  the  demurrer,  which 
amounted  to  the  sum  of  SSL  123,  6(2.,  and 
on  the  16th  of  February  1832,  the  plaintiff 
was  directed  by  an  order  of  that  date,  to  pay 
the  defendants  their  costs  of  the  suit,  up  to 
the  date  of  the  order  by  the  plaintiff  to  sue 
in  formd  pauperis,  the  amount  of  which 
costs  was  certified  by  the  Master,  on  the  8th 
of  March  1832,  to  be  312.  19^.  7d.  On  the 
10th  of  December  1833,  the  plaintiff 's  appeal 
fix)m  the  decision  of  the  Master  of  the  Rolls 
was  dismissed  without  costs.  The  plaintiff 
was,  early  in  December  1834,  arrested  upon 
two  writs  of  attachment  for  non-payment  of 
the  two  aforesaid  several  amounts  of  costs. 
On  the  25th  of  June  1841,  the  plaintiff 
moved  (pursuant  to  notice  of  motion)  before 
Lord  Chancellor  Cottenham,  that  he  might 
be  discharged  out  of  the  custody  of  the  war- 
den of  the  Fleet,  as  to  the  contempts  in  not 
paying  the  defendants'  costs  in  Uie  cause. 
The  motion  was  refused  by  his  Lordship, 
and  the  irregularity  now  complained  of  by 
the  plaintiff,  was,  on  that  occasion,  raised  by 
the  plaintiff's  counsel  before  Lord  Cotten- 
ham. It  appeared,  that  in  an  office  copy 
of  the  entry  of  the  attachment  made  in  the 
register  book  of  attachments,  the  plaintiff's 
christian  name  was  written  "  Edward"  in- 
stead of  *'  Edmund."  On  issuing  an  at- 
tachment, the  clerk  in  court  of  die  party 
suing  out  the  same,  makes  an  entry  of  it 
in  his  book  of  attachments,  and  delivers  to 
the  clerk  of  the  registrar  a  piece  of  paper 
containing  the  names  of  the  parties  to  the 
suit,  the  cause  for  attachment,  and  a  date ; 
all  which  particulars  are  entered  in  the  re- 
gister book,  by  the  writing  clerk  at  the  en- 
tering seat.  The  piece  of  paper  in  question 
could  not  be  found,  it  not  being  usual  to 
preserve  such  documents,  but  in  the  entry 
in  the  clerk  in  court's  book  of  attachments, 
the  name  Edmund,  and  not  Edward,  was 
correctly  inserted. 

Mr,  Wright  and  Mr,  CoHyer,  in  support 
of  the  plaintiff's  present  motion  to  discharge 


the  plaintiff  out  of  custody,  in  respect  of 
his  contempts  for  not  paying  the  two  sums 
of  coats,  contended,  first,  that  the  defendants 
on  account  of  the  entry  made  in  the  register 
book  of  attachments,  of  the  name  of  Edward 
instead  of  Edmund,  had  no  right  to  issue 
attachments  against  the  plaintiff;  and  second- 
ly, that  the  plaintiff  having  been  admitted 
by  the  Court  to  sue  in  formd  pauperis,  no 
proceedings  could  be  prosecuted  against 
him,  to  enforce  the  pa3rment  of  the  costs  in 
question,  until  he  had  been  actually  dis- 
paupered by  an  order  of  the  Court,  and  they 
cited  the  following  authorities : — 

Statutes  11  Hen.  7.  c.  12,  23  Hen.  8. 
c,  15,  and  1  mil.  4.  c.  60. 

Scandover  v.  Wame,  2  Campb.  271. 

Smith  v.  Innes,  4  Mau.  &  Selw.  360. 

Anon.,  2  Salk.  506. 

Corbett  v.  CorbeU,  16  Ves.  410. 

Nokes  V.  Watts,  Fortesc.  319. 

Oats  V.  Holiday,  cited  in  Blood  v.  Lee, 
3  Wils.  24. 

Taylor  v.  Lowe,  2  Stra.  983. 

Brittainv.  GreenviUe,  Ibid.  1121. 

4  Com.  Dig,  *  Pauper,'  441. 

Rice  V.  Brown,  1  Bos.  &  Pul.  39. 

Jones  V.  Peers,  M*Clel.  &  You.  284. 

Pitcher  v.  Faithful,  MS.  Rolls,  8th  of 
August  1840. 

Anon,  Mos.  68. 
During  the  argument  of  the  plaintiff's 
counsel,  his  Lordship  directed  their  attention 
to  a  MS.  case  of  Higgins  v.  Vaughan,  dated 
the  1st  of  February  1710,  before  the  Lord 
Keeper,  in  which  the  consideration  as  to  the 
dispaupering  the  plaintiff,  was  reserved 
until  aher  he  had  satisfied  the  costs  which 
he  had  incurred,  prior  to  his  obtaining  the 
order  of  the  Court  to  sue  in  formd  pauperis, 
and  also  to  another  MS.  case  of  Knowles  v. 
Hadley,  where,  after  answer  filed,  the  plain- 
tiff obtained  an  order  to  sue  in  forma  pau- 
peris,  and  then  moved  to  dismiss  his  bill, 
but  the  order  of  dismissal  was  made  with 
costs. 

Mr,  G.  Richards  and  Mr.  Mylne,— The 
prfecipe,  which  is  the  document  lost,  must 
be  taken  to  have  been  correctly  made  out, 
the  document  before  the  Court  being  only  a 
copy  of  the  praecipe,  in  which  a  clerical  error 
seems  to  have  acdd^itally  found  its  way  ; 
the  attachment  too  is  issued  in  a  correct 
name,  viz.  that  of  Edmund,  and  this  is  the 
best  evidence  of  the  praecipe  having  been 
correctly  framed.     The  two  orders  of  the 
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Court,  directing  payment  by  the  plaintiff 
of  the  two  sums  of  costs  remaining  in  force, 
the  plaintiff  is  not  in  a  sitaation  to  make 
the  present  application.  The  cases  cited  on 
the  other  side  related  only  to  the  general 
costs  of  a  suit,  and  not  to  particular  twns 
of  costs  that  had  been  ordered  by  the  Court, 
as  in  this  case,  to  be  paid  by  tlvs  party  ob- 
taining the  order  to  sue  informd  pauperis. 
The  dictum  in  Mos.  p.  68,  is  supported  by 
the  cases  of — 

WUkiruon  v.  Belsher,  2  Bro.  C.C.  272. 

Pearson  v.  Belsher^  3  Ibid.  87. 

The  LoED  Ch;^cbllor. — The  point  raised 
as  to  misnomer  of  the  plaintiff,  was  clearly 
brought  before  Lord  Cottenham,  when  sit- 
ting here,  and  he  disposed  of  it,  by  deciding 
adversely  to  the  plaintiff's  ap{^catian,  Mr. 
Cooper  appearing  on  that  occasion  for  one 
of  the  parties,  and  Mr.  Wigram  for  the  other, 
and  after  a  fhll  aigument  of  the  same  point 
before  me,  I  see  no  reason  whatever  to  in- 
duce me  to  differ  from  that  decision.  The 
clerk  in  court  acts  for  the  solicitor,  and  con- 
ducts the  suit,  and  the  label,  which  is  the 
authority  for  the  praecipe,  is  made  in  his 
office.  The  attachment  issued  is  perfectly 
correct.  The  label  or  slip  of  paper  which 
was  handed  to  the  r^strar,  must  have  been 
also  correct;  there  is  in  reality  a  proper 
record  and  entry  of  whatever  has  been  done 
in  the  matter,  except  that  in  entering  the 
attachment  in  the  register  book  of  attach- 
ments, the  plaintiff's  name  was  erroneously 
written  "  Edwaid"  instead  of  **  Edmund." 
As  to  the  other  point,  the  plaintiff  filed  a 
biU,  and  an  order  was  afterwards  made  by 
the  Court,  allowing  a  demurrer  thereto, 
directing  him  to  pay  the  costs  of  it.  The 
plaintiff  then  proceeds  with  the  suit,  and  after- 
wards obtains  the  common  order  to  sue  in 
fcrmd  pauperis^  which  does  not  affect  costs 
incurred  previously  and  up  to  the  date  of 
that  order,  and  for  payment  whereof  by  the 
plaintiff  to  the  defendants,  a  distinct  order 
was  made  by  the  Court.  There  is  no  greater 
hardship  in  the  present  case,  than  there 
would  have  been  in  case  any  other  suit  or 
action  at  law  had  existed,  in  which  the 
plaintiff  had  been  a  party,  and  had  been 
directed  to  pay  the  costs.  There  is  no  sub- 
stantial difference  between  an  order  made 
for  the  payment  by  the  plaintiff,  of  costs  in 
the  same  suit,  and  an  order  made  in  a  dis- 


tinct and  separate  suit;  and  I  see  no  reason 
whatever  for  discharging  the  order  of  the 
Court,  by  virtue  of  which  the  applicant  has 
been  attached. 


W16RAM,  V.C.^ 
March  23 ;     >  ottby  v.  peksam.* 
April  25.     ) 

Practice, — Exceptions  to  Report, 

A,  By  a  shranger  to  the  causey  obtained  on 
petition  an  order  of  reference,  and  the  Mas^ 
ter  made  his  report : — Held,  that  the  report, 
which  required  confirmation  to  §i»e  it  effect, 
could  not  he  excepted  toby  a  peUHon  in  the 
nature  of  exceptions^  unless  objections  had 
been  carried  into  the  draft  report. 

By  an  order,  dated  the  7th  of  November 
1840,  made  upon  the  petition  of  Burton, 
who  was  not  a  party  to  the  cause,  it  was 
referred  to  the  Master  to  inquire,  and  state 
whetiier  Burton  had  a  lien  upon  the  fund  in 
court.  The  Master  reported  in  fovour  of 
Burton's  claim,  who  then  presented  a  peti- 
tion to  confirm  the  report.  The  parties 
interested  in  the  fund,  presented  a  cross- 
petition  in  the  nature  of  exceptions.  Upon 
the  opening  of  the  matter,  it  was  objected 
that  the  cross-petition  was  irregular,  no  ob- 
jections having  been  taken  to  the  Master's 
report. 

Mr.  Sutton  Sharpe  and  Mr.  Weld,  for 
the  petition  to  confirm  the  report,  objected, 
that  the  cross-petition  was  irregular;  that 
the  parties  ought  to  have  taken  exceptions 
in  the  usual  way,  this  being  a  report  which 
required  confirmation — 
2  Dan.  Ch.  Pr.  942. 
Drever  v.  Maudesley,  7  Sim.  240 ;  s.  c. 

4  Law  J.  Rep.  (n.s.)  Chanc.  162. 
Taylor  v.  D'EgviUe,  7  Sim.  445. 

Mr.  O.  Anderdon,  for  the  cross-petitiQn. 
— If  Burton  had  been  a  party  on  the  record, 
the  usual  mode  must  have  been  taken,  of 
carrying  in  objections ;  but  there  are  many 
exceptions  to  that  rule — 2  Daniel,  C.P. 
952,  et  seq.  Here,  Burton  has  no  derk  in 
court,  upon  whom  notices  could  be  served ; 
the  Court,  therefore,  departs  from  its  usual 
course,  and  allows  a  cross-petition  in  the 
nature  of  exceptions,  without  carrying  in 
objections.  Burton  has,  in  &ct,  admitted 
*  Determined  Id  Eaeter  term. 
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tliis  to  be  the  regular  praedoe,  for  he  has 
petitioned  to  have  the  report  confirmed  ab- 
solutely at  once,  without  first  obtaining  the 
order  nisi. 

Mr.  Sharpef  in  reply. — Objections  are 
always  required,  out  of  consideration  to  the 
Master,  that  he  may  have  an  opportunity  of 
reconsidering  the  part  of  the  report  com- 
plained of. 

[WiGRAM,  V.C.  expressed  himself  of 
opinion,  that  objections  were  necessary  in 
this  case,  but  took  time  to  look  into  the 
authorities.] 

April  25.— WiGRAM,  V.C. — Upon  prin- 
ciple, I  have  no  doubt  as  to  what  ought  to 
be  the  practice.  In  the  execution  of  the 
duties  committed  to  the  Master,  there  are 
some,  the  completion  of  which  is  wholly 
committed  to  him,  so  that  his  certificate 
requires  no  confirmation.  With  respect  to 
others,  his  report,  without  subsequent  con- 
firmation, has  no  operation.  With  respect 
to  certificates,  or  reports  in  the  nature  of 
certificates,  the  Master  issues  no  warrant 
on  preparing  his  report ;  and  the  only  way 
of  obtaining  the  opinion  of  the  Court,  in 
such  a  case,  is  by  petition,  in  the  nature  of 
exceptions,  praying  that  the  certificate  may 
be  reviewed — Russel  v.  Buchanan  ( 1 ).  With 
respect  to  those  which  require  confirmation, 
the  difference  in  practice  depends  upon  the 
nature  of  the  proceedings.  If  the  reference 
is  made  under  a  decree,  or  at  the  hearing  of 
the  cause  upon  further  directions,  the  report 
is  confirmed  by  order  nisi  made  upon  motion ; 
but,  where  the  order  of  reference  is  made 
upon  motion  or  petition,  the  regular  mode 
of  confirming  it  is  by  motion  or  petition 
absolutely.  In  the  £:>rmer  case,  the  way  of 
obtaining  the  judgment  of  the  Court,  upon 
the  report,  is  by  filing  exceptions ;  whereas, 
in  the  latter  case,  the  only  way  of  obtaining 
a  review  of  it  is,  by  a  petition  in  the  nature 
of  exceptions.  But  the  question  of  whether 
the  report  is  final,  or  requires  oonfirmation, 
depends  upon  the  nature  and  subject-matter 
of  the  reference,  and  not  upon  the  proceed- 
ings upon  which  the  reference  is  made.  So 
far  the  practice  is  free  from  difficulty.  It 
is  equally  clear  where  a  report  is  to  be  con- 
firmed by  an  order  nisi,  no  party  can  except, 
unless  he  has  first  carried  in  objections. 

(1)9  Sim.  167  i  B.C.  7  Law  J.  Rep.  (n.s.)  Chanc. 
210. 


The  only  question  is,  whether  a  petition  in 
the  nature  of  exceptions  to  a  report,  which, 
if  made  in  pursuance  of  a  decree,  would 
require  objections  to  be  carried  in,  can  be 
sustained  in  point  of  practice,  unless  objec^ 
tbns  have  been  first  canied  in.  Upon 
principle,  I  have  no  doubt  as  to  what  answer 
is  to  be  given  to  the  question,  unless  the 
objections  required  are  mere  matters  of  use- 
less form.  But  this  is  not  the  case.  The 
objections  are  in  the  nature  of  a  plea  inform- 
ing the  Master  of  the  precise  point  of  com- 
plaint, and  ensure  that  there  shall  be  the 
same  question  to  be  tried  on  appeal ;  without 
this  safeguard  all  would  be  uncertainty. 
The  books  of  practice  fiimish  no  certain 
information  upon  the  subject,  except  so  fieur 
as  relates  to  the  common  case  of  a  reference 
under  a  decree.  The  authorities  are  equally 
uncertain.  In  Brodie  v.  Barry  (2),  it  ap- 
pears that  objections  were  taken  to  tiie  report ; 
and  I  think  Tayhr  v.  D*EgviUe  does  not 
apply.  I  conceive  it  to  be  dear,  that  a 
person  not  a  party  to  the  cause,  cannot  ex- 
cept without  the  permission  of  the  Court. 
The  question  here  is,  whether  (a  person  not 
a  party  to  the  record,  having  obtained  feave 
to  prosecute  his  claim,)  you  can  except  to 
the  report  by  petition,  unless  you  have  pre- 
viously carried  in  objections  to  the  draft 
report.  His  position  is  precisely  the  same 
as  a  party  to  the  cause,  who  has  obtained  a 
similar  reference.  With  respect  to  the  course 
usually  pursued,  there  is  no  imiformity. 
But  the  Court  never  sanctions  the  proposi- 
tion, that  the  confirmation  of  a  report  can  be 
resisted,  unless  the  attention  of  the  Master 
has  been  called  to  the  point  by  way  of  ob- 
jections. From  the  inquiries  I  have  made, 
I  am  satisfied  that  my  first  impression  was 
correct,  that,  in  point  of  regularity,  objections 
ought  to  have  been  taken.  That  would  be 
the  proper  course,  if  Burton  was  a  party  to 
the  cause.  That  circumstance  makes  no 
difference,  after  the  Court  has  made  an  order 
that  he  should  go  in  before  the  Master,  as  if 
he  were  a  party.  If  the  parties  presenting 
the  cross-petition  desire  it,  I  will  give  them 
leave  to  carry  in  objections,  but  not  without 
a  special  application  for  that  purpose,  as  I 
understand  that  the  objections  now  taken 
were  deliberately  abandoned  in  the  Master's 
office. 

(2)  1  Jac.  &i  Walk.  470. 
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THE  ATTORNEY  GENERAL 
r.  HUGHES. 


K.  Bruce,  V.C. 
May  7, 26. 

Prerogative — Legacy — Parties, 

By  the  practice  of  the  Court  of  Exchequer, 
the  Attorney  General  had  not  the  privilege 
of  suing  any  one  or  more  persons,  jointly^  or 
jointly  and  severally,  indebted  to  the  Crown, 
at  his  discretion. 

The  same  rule  as  to  parties  must  be  ap^ 
plied  in  a  creditors*  suit,  between  the  Crown 
and  persons  jointly,  and  jointly  and  severally 
indebted  to  the  Crown,  as  between  subject  and 
subject. 

In  an  informationfor  the  payment  of  legacy 
duty,  whether  aU  the  executors  living,  and 
the  representatives  of  such  as  may  be  dead, 
are  necessary  parties — qusere. 

This  was  a  suit  instituted  by  the  Crown, 
for  the  purpose  of  obtaining  payment  of  the 
legacy  duty,  payable  on  the  legacies  be- 
queadied  by  the  will  of  a  testator. 

The  testator  died  in  1818.  His  will  was 
proved  by  his  executors,  Benjamin  Doring- 
ton,  William  Hughes,  sen.,  Abraham  Do* 
lington,  and  William  Hughes,  jun.  Ben- 
jamin Dorington,  William  Hughes,  sen.,  and 
Abraham  Dorington,  died  before  the  insti- 
tution oi  the  suit.  The  information  which 
was  filed  against  Hughes,  the  surviving 
executor,  and  the  representatives  of  Abraham 
Dorington,  charged  that  Benjamin  Dorington 
and  Hughes  the  elder  had  not  acted  as 
executors,  and  sou^t  for  payment  of  the 
legacy  duty,  and,  if  necessary,  for  the  usual 
accoimts  of  the  estate  of  the  testator,  and  of 
Abraham  Dorington. 

It  was  alleged  by  the  answer  of  the  repre- 
sentatives of  Abraham  Dorington,  that  Ben- 
jamin Dorington  had  acted  as  executor. 

On  the  cause  being  called  on, 

Mr.  Loflus  Lowndes  and  Mr,  T,  Parker 
took  the  objection,  that  the  representatives 
of  Benjamin  Dorington  had  not  been  made 
parties. 

Mr,  Twiss  and  Mr.  Romilly,  £ot  the 
Crown,  stated,  that  by  the  practice  of  the 
Court  of  Exchequer,  where  a  debt  was  due 
from  a  number  of  persons  jointly,  or  jointly 
and  severally,  to  the  Crown,  the  Attorney 
General  had  the  privilege  of  suing  any  one 
or  more  of  such  persons,  whom  he  might 
select,  at  his  discretion. 

No  authority  having  been  produced  in 
New  Series,  XL— Chanc. 


support  of  this  position,  the  case  stood  over, 
that  the  practice  might  be  inquired  into. 

On  the  cause  coming  on  again,  after  the 
vacation,  it  was  admitted,  that  no  authority 
could  be  found  as  to  the  practice  of  the 
Exchequer  on  this  point. 

Mr,  Twiss  then  claimed,  on  the  part  of 
the  Crown,  the  privilege  of  suing  any  one  or 
more  persons  in  the  situation  of  joint  ac- 
countants to  the  Crown,  on  the  autitiority  of 
Gill  V.  the  Attorney  General  (I).  The  fol- 
lowing passage  occurs  in  the  judgment  in 
that  case :  "  It  was  held  clearly,  that  if  there 
are  joint  accountants  to  the  Crown,  each 
is  liable  for  the  whole,  to  wit,  in  the  king's 
case,  though  not  received  by  himself,  though 
the  law  be  otherwise  in  the  case  of  common 
persons."  This  passage  is  cited  by  Parker, 
C.J.,  in  The  King  v.  the  Inhabitants  of  the 
ArtiUery  Ground  (2). 

Mr.  Dixon,  for  the  defendant  Hughes. 

Knight  Bruce,  V.C,  said,  he  should  not 
apply  a  different  rule  in  a  case  between  the 
Crown  and  a  subject,  from  that  in  a  case 
between  subject  and  subject,  unless  upon 
the  clearest  authority.  He  had  heard  nothing 
to  induce  him  to  treat  this  case  otherwise 
than  as  between  subject  and  subject,  as  to 
the  point  in  question. 

A  considerable  discussion  then  took  place, 
whether,  under  the  36  Geo.  3.  c.  52,  the 
32nd  New  Order  of  August  1841,  and  the 
5  Vict.  c.  5.  s.  2,  the  representatives  of 
Benjamin  Dorington  were  necessary  parties. 
His  Honour  said,  he  should  decline  then 
to  decide  the  point,  but  he  would  hear 
the  cause  without  prejudice  to,  and  reserv- 
ing, the  objection.  The  cause  was  then 
opened,  but  was  afterwards  ordered  to  stand 
over  till  Michaelmas  term. 


J 


ROGERS  V.  GRAZEBROOK. 


L.C. 
May  25, 26, 27. 

Bankrupt — Payment  of  Money  into  Court 
— Answer — Mortgage  Transaction — Usury 
— Allegations  in  Answer. 

R.  H.  mortgaged  leasehold  property  to 
T.  R,  in  respect  of  which  a  policy  of  in- 

(1)  Hardr.314. 

(2)  Parker,  167. 
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$urance  was  effected  by  R*  H*  and  T.  R,  in 
their  joint  names  and  in  their  characters  of 
mortgagor  and  mortgagee.  T,  R.  paid  the 
premiums  due  in  respect  of  the  policy  which 
was  delivered  to  and  retained  by  him.  R,  H. 
then  became  bankrupt,  and  his  assignees 
induced  the  insurance  company  who  granted 
the  policy  to  pay  to  them  the  value  of  the 
property  insured  by  the  company ,  the  same 
having  been  destroyed  by  fire.  T.  R. 
having  filed  a  bill  against  the  assignees  of 
R.  Hf  to  have  the  amount  received  by  them 
from  the  company  paid  in  satisfaction  of  his 
mortgage  security,  the  assignees,  by  their 
answer,  questioned  the  validity  of  T,  R*s 
security,  on  the  ground  of  all  dealings 
and  transactions  connected  therewith  being 
founded  in  usury,  and  stated  that  T.  R*s 
application  for  leave  to  prove  his  debt,  and 
for  sale  of  the  mortgaged  premises,  had  been 
refused  by  the  commissioner  in  bankruptcy,  on 
the  ground  of  usury  : — Held,  this  Court  not 
being  bound  by  the  process  in  bankruptcy,  that 
the  money  received  by  the  assignees  must  be 
paid  into  court. 

On  the  14tli  of  October  1839,  Reuben 
Hunt  deposited  with  the  plaintiff  certain 
indentures,  being  the  title-deeds  of  leasehold 
premises  belonging  to  Reuben  Hunt  the 
younger,  and  at  the  same  time  delivered  to 
the  plaintiff  a  memorandum  in  writing, 
stating  the  indentures  to  have  been  deposit^ 
as  a  security  for  all  sums  due  or  to  become 
due  to  the  plaintiff  on  any  account,  and  law- 
ful interest  thereon,  and  accompanied  by  an 
undertaking  to  execute  on  demand  a  legal 
mortgage  of  the  leasehold  premises  and  fix- 
tures thereon.  On  the  4th  of  June  a  legal 
mortgage  for  the  stun  of  1,000/.,  and  lawful 
interest,  was  executed  by  Reuben  Hunt  the 
younger,  of  the  leasehold  premises,  and  the 
steam-engine,  boiler,  engines,  fixtures,  and 
effects  being  thereon,  and  on  the  same  day 
Reuben  Hunt  and  the  plaintiff,  as  mort- 
gagor and  mortgagee,  effected  in  their  joint 
names  an  insurance  against  fire  with  the 
Phoenix  Fire  Insurance  Company,  on  the 
leasehold  premises,  chattels,  and  effects,  for 
the  sum  of  2,000/.  (i.  e.  250/.  on  the  build- 
ing, 750/.  on  the  machinery,  and  1,000/.  on 
patterns).  The  patterns  were  not  included 
in  the  mortgage  to  the  plaintiffi  but  the 
plaintiff  paid  the  premiums  on  each  insur- 
ance, and  the  policy  was  delivered  to  and 


retained  by  him.  The  leasehold  premises 
and  property  thereon  were  shortly  afterwards 
destroyed  by  fire,  and,  on  the  20th  of  August 
1 840,  a  fiat  in  bankruptcy  was  issued  against 
Reuben  Hunt,  under  which  he  was  found 
bankrupt.  David  Cannan  was  appointed 
ofiScial  assignee,  and  the  defendants  J.  W. 
Grazebrook  and  H.  Drew  were  appointed 
creditors'  assignees  of  the  said  Reuben  Hunt's 
estate  and  effects,  and  they,  without  the  con- 
sent of  the  plaintiff,  entered  into  a  compro- 
mise with  the  directors  of  the  company,  and 
accepted  from  them,  with  the  consent  of  the 
commissioner  of  bankruptcy,  the  sum  of 
1,090/.  in  full  discharge,  in  respect  of  the 
losses  occasioned  by  the  fire,  and  they  exe- 
cuted a  release  to  the  company  of  all  claims, 
and  also  an  indemnity  against  any  claims 
that  might  be  made  against  the  company  by 
the  plaintiff.  The  defendant  Alsager  suc- 
ceeded Cannan  as  the  ofiicial  assignee  of 
the  bankrupt's  estate  and  effects.  The  sum 
of  250/.,  part  of  the  sum  of  1,090/.,  was 
paid  to  the  defendants  Grazebrook  and 
Drew,  in  respect  of  the  value  of  the  build- 
ing, the  sum  of  360/.  in  respect  of  the  steam 
engine  and  other  machinery  thereon,  &c.» 
and  500/.,  residue  of  the  1,090/.,  in  respect 
of  the  patterns.  The  patterns  were  not  com- 
prised in  the  plaintiff's  mortgage-deed. 
The  answer  of  Grazebrook  and  Drew  stated, 
that  it  appeared  from  the  admissions  of  the 
bankrupt  on  his  examination  before  the 
commissioner,  that  the  plaintiff's  mortgage 
securities  were  founded  in  usury  ;  and  they 
submitted  that  the  securities  were  void  at 
law,  and  stated,  that  such  was  the  commis- 
sioner's decision  on  the  plaintiff's  applying 
to  be  allowed  to  prove  his  debt  under  the 
fiat,  and  for  a  sale  of  the  mortgaged  pre- 
mises. The  same  answer  also  stated,  that 
the  defendants  did  not  know  whether  the 
plaintiff  received  from  the  bankrupt  two 
bills  of  exchange  for  500/.  and  150/.  on 
the  1st  of  October  1839,  but  they  believed 
that  all  the  dealings  and  transactions  be- 
tween the  plaintiff  and  the  bankrupt,  in 
respect  whereof  the  plaintiff  claimed  to  be  a 
creditor  of  the  bankrupt,  and  entitled  to  the 
mortgage  security  and  policy  of  insurance, 
were  after  the  14th  of  October  1839,  and 
after  the  plaintiff  had  the  security  of  the 
said  equitable  mortgage  and  other  securities, 
and  that  they  consisted  of  advances  of  money 
on  the  discount  of  bills  of  exchange,  upon 
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an  agreement  to  be  allowed  by  tbe  bankrupt 
upon  such  advances  interest  at  the  rate  of 
62.  per  cent,  per  annum,  and  that  such 
interest  was  retained  by  the  plaintiff  accord- 
ingly. The  answer  also  stated,  that  the 
defendants  believed  that  the  two  bills  for 
5002.  and  1502.  did  not  form  part  of  the 
account  in  respect  of  which  the  plaintiff 
claimed  to  be  a  creditor  by  mortgage  ofthe 
bankrupt.  The  object  of  the  bill  was,  to 
have  the  money  received  by  the  defendants 
Cbazebrook  and  Drew  applied  in  satisfiaction 
of  the  amount  due  to  ihe  plaintiff  on  his 
mortgage  security. 

Tlie  Vice  Chancellor  of  England,  on  ap- 
plication being  made  to  him,  by  motion  on 
the  part  of  the  plaintiff,  ordered  the  payment 
into  court  of  the  sum  of  1,0902.  by  the 
defendants  Grazebrook  and  Drew. 

From  that  order  those  defendants  now 
appealed. 

Mr»  Teed,  in  support  of  the  appeal,  con- 
tended, that,  as  the  question  of  usury  was 
raised  by  the  answer,  and  could  not  be  de- 
termined till  the  hearing,  the  Court  could 
not  take  away  the  1,090/.  from  the  defen- 
dants in  the  meantime,  especially  as  the 
fiict  really  was,  that  they  had,  pursuant  to 
the  directions  of  the  Bankruptcy  Court, 
paid  the  sum  to  the  official  assignee,  which 
was  to  be  applied  by  him  according  to 
the  directions  of  the  Court:  that  the  an- 
swer contained  no  sufficient  admission  of 
the  plaintiff's  title  to  justify  the  Court  in 
ordering  payment  by  the  defendants  of  the 
sum  in  question :  that  the  mortgage  exe- 
cuted in  &vour  of  the  plaintiff  was  void, 
being  a  mortgage  of  lands,  and  founded  in 
usury ;  and  that,  at  all  events,  the  sum  of 
5002.  (part  ofthe  1,0902.) having  been  paid 
by  the  company  in  respect  of  the  patterns, 
which  were  clearly  not  comprised  in  the 
plaintiff's  security,  ought  not  to  be  ordered 
to  be  paid  into  court — 

Richardson  v.  the  Bank  of  England,  4 
Myl.  &  Cr.  165 ;  s.  c.  8  Law  J.  Rep. 
(n.s.)  Ch.  1. 

Duhless  V.  Flint,  4  Myl.  &  Cr.  502. 
preeman  v.  FavrUe,  S  Mer.  29. 

Mr.  BetheU  and  Mr.  W,  M»  James  con- 
tended, that  the  policy,  which  was  part  of 
the  plaintiff's  security,  was  effected  jointly 
by  Uie  plaintiff  and  the  bankrupt,  in  their 
characters  of  mortgagee  and  mortgagor,  and 


that  there  being  a  joint  interest  in  it,  the 
Court  would  not  allow  one  of  those  pfuties 
or  those  representing  him,  to  take  and  hold 
possession  of  the  proceeds  of  the  policy 
against  the  will  of  the  other ;  that  the  fund 
in  question  constituted  a  trust  fund,  and 
ought  to  be  secured  by  the  Court  for  the 
benefit  of  the  party  that  should  be  eventu- 
ally adjudged  entiUed  to  it ;  and  the  Court 
never  changes  a  possession  during  litigation 
between  the  parties. 

The  Lord  Chancellor,  after  stating  the 
fSEu:ts  as  they  were  admitted  by  the  answer 
of  the  defendants  Grazebrook  and  Drew, 
proceeded  as  follows : — ^From  the  circum- 
stances admitted  in  the  answer,  it  must  be 
fairly  inferred,  that  the  sum  secured  by  the 
policy  of  insurance  was  intended,  in  the 
first  instance,  as  a  security  to  the  mortgagee, 
and  as  a  substitute  of  the  property  mort- 
gaged to  him,  so  that,  on  the  happening  of 
Uie  fire,  the  amount  received  from  the  in- 
surance company  ought  either  to  be  paid  to 
the  mortgagee  or  into  court  for  security. 
But  it  is  then  said,  that  the  fire  occurred 
under  such  circumstances  as  would  have 
justified  the  insurance  company  in  revising 
to  pay  the  amount  of  the  poUcy  of  insurance, 
and  ihzt  the  company  accordingly  did  de- 
cline to  pay  the  money  for  the  plaintiff's 
benefit,  but  having  caused  a  calculation  to 
be  made  of  the  loss  actually  sustained,  they 
paid  the  amount  of  such  calculated  loss  to 
the  defendants,  the  creditors'  assignees,  and 
received  an  indemnity  from  them  in  respect 
of  the  plaintiff's  claims.  It  is  then  argued 
for  the  defendants,  that  nothing  was  due  to 
the  plaintiff  in  respect  of  his  mortgage  secu- 
rity, inasmuch  as  the  dealings  relating 
thereto  were  founded  in  usury.  On  this 
point,  the  answer  of  the  creditors'  assignees 
states  that  the  commissioner  of  bankrupts,  sit- 
ting on  the  fiat,  after  hearing  the  examina- 
tion ofthe  bankrupt,  refused  the  application 
of  the  plaintiff  to  be  admitted  to  prove  his 
debt,  the  commissioner  being  satisfied  that 
the  transactions  between  the  plaintiff  and 
the  bankrupt  were  of  an  usurious  character. 
But  I  am  not  concluded  by  the  proceedings 
that  have  been  had  under  the  fiat  in  bank- 
ruptcy; neither  can  I,  on  the  statements 
contained  in  the  answer,  come  to  the  same 
conclusion  as  the  commissioner  of  bankrupts 
arrived  at.    The  answer  does  not  deny  die 
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existence,  on  the  1st  of  October  1B39,  of 
the  two  bills  of  exchange  for  500^.  and 
150^,  upon  which  the  bankrupt  became 
indebted  to  the  plaintiff.  Subsequently,  on 
the  14th  of  October  1839,  the  mortgage  by 
deposit  of  title-deeds  occurred ;  and  if  it  be 
true  (as  is  alleged  by  the  plaintiff)  that  the 
mortgage  was  substituted  as  a  security,  in 
lieu  of  those  bills,  then  the  transaction  be- 
tween the  plaintiff  and  the  bankrupt  was 
not  illegal.  The  defendants  then  say,  they 
believe  that  those  bills  were  paid  or  renewed, 
and  formed  no  part  of  the  foimdation  of  the 
dealings  between  the  plaintiff  and  the  bank- 
rupt ;  but  on  their  belief  I  cannot  take  on 
myself  to  act.  I  do  not  think  the  qualifica- 
tions contained  in  the  answer  ought  to  vary 
my  opinion ;  they  constitute  the  real  ques- 
tion in  the  cause,  which  must  be  determined 
at  the  hearing.  In  the  meanwhile,  the 
money  must  be  secured  by  being  brought 
into  court.  Thus  far  I  agree  with  the 
decision  of  the  Vice  Chancellor,  but  there 
is  one  point  on  which  I  must  differ  from 
his  Honour.  The  insurance  is  expressly 
stated  to  be  for  securing  250^.  on  the 
leasehold  buildings,  7502.  on  the  machinery, 
steam-engine,  boiler,  &c.,  and  1,0002.  on 
the  patterns ;  and  in  the  answer  it  is  posi- 
tively stated,  that  the  patterns  were  distinct 
from  and  formed  no  part  of  the  mortgage 
security.  On  the  application  to  the  insurance 
company  for  payment  of  the  amount  in- 
sured, they  made  the  following  payments, 
viz.,  2502.  in  respect  of  the  buildings,  3602. 
in  respect  of  the  steam-engine  and  other  ma- 
chinery, and  5002.  in  respect  of  the  patterns. 
Thus  the  sum  of  5902.  only  is  admitted  to 
have  been  received  by  the  defendants  in 
respect  of  the  property  actually  mortgaged 
to  the  plaintiff;  the  plaintiff  therefore 
having  no  interest  in  the  sum  of  5002., 
residue  of  the  said  sum  of  1,0902.,  I  cannot 
order  the  defendants  to  pay  that  into  court. 
The  order  made  must  therefore  be  varied 
accordingly. 


HENDERSON  V.  CONSTABLE. 


J     //  ^  Ca  L  Legacy'-^  Construction — Interest — Ap- 

ty  C^  0  ^^         pointment. 

J.  Hf  by  his  will,  gave  an  annuity  to  his 
wife,  and  on  her  decease,  gave  the  sum  of 


2,5002.  to  trustees,  to  pay  the  same  amongst 
his  children^  and  the  children  of  such  of  them 
as  should  he  dead  at  the  decease  of  his  wife, 
in  such  shares  as  she  should  appoint ;  and  as 
to  such  parts  thereof  to  which  the  appointment 
of  his  wife  should  not  extend,  upon  trust  to 
pay  the  same  to  A,  B,  and  C,  at  the  end  of 
twelve  calendar  months  after  the  death  of  his 
wife,  with  interest  for  the  same  from  his  wife's 
death.  The  testator's  wife,  by  her  wiU,  ap- 
pointed  various  sums  amongst  several  of  the 
testator's  children,  amounting  altogether  to 
the  sum  of  2,3002.,  to  be  paid  at  the  decease 
of  her  son  William,  except  the  sum  of  670/. 
part  thereof,  which  she  appointed  to  her  son 
William,  and  which  was  to  be  paid  to  him  on 
her  decease  :^—Held,  that  the  intermediate 
interest  which  accrued  on  the  several  sums 
amounting  to  the  sum  of  2,3002.,  except  the 
sum  of  6702.  part  thereof,  appointed  to  WiU 
liam,  went  to  the  parties  entitled  under  the 
wiU  of  the  testator,  in  default  of  appointment^ 
viz.  A,  B,  and  C. 

John  Henderson,  who  died  in  1807,  by 
his  will,  gave  an  annuity  to  his  wife  for  her 
life,  and  on  her  decease,  he  gave  the  sum  of 
2,5002.  to  trustees,  to  pay  tiie  same  to  and 
amongst  his  children,  and  to  the  children  of 
such  of  them  as  should  be  then  dead,  in 
such  shares  and  proportions,  and  at  such 
time  and  times  as  Ms  wife  should,  by  her 
last  wUl  and  testament  appoint,  and  for 
want  of  such  appointment,  or  as  to  such 
parts  thereof,  whereof  no  such  appointment 
should  be  made,  upon  trust  to  pay  the  same 
equally  amongst  the  said  testator's  five  sons, 
Joseph,  Richard,  James,  William,  and 
Robert  Henderson,  and  Ids  daughter  Isa- 
bella, the  wife  of  Sampson  Barbep,  or  to  the 
survivors,  or  to  the  children  of  such  of  them 
as  should  be  then  dead,  leaving  issue,  such 
i^sue  being  entitled  to  their  parent's  share, 
and  to  be  paid  at  the  end  of  twelve  calendar 
months  after  the  decease  of  his  wife,  with 
interest  for  the  same,  from  the  time  of  his 
wife's  decease. 

The  testator's  widow  died  in  October 
1834,  having  previously  made  her  will,  by 
which,  after  reciting  the  power  of  appoint- 
ment given  to  her  by  the  will  of  her  late 
husband,  she  appointed  the  sum  of  2,5002. 
in  manner  following,  that  is  to  say,  "  I  give 
to  my  son  James  Henderson  the  sum  of 
7002.,  to  my  son  Robert  Henderson  the 
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sum  of  700^.,  to  my  grandchildren  Jolm 
Henderson  100^.,  to  William  Henderson  the 
sum  of  50^.,  to  Isabella  Henderson  the  sum 
of  20^.,  to  Sarah  Henderson  20^.,  to  Eleanor 
Henderson  20^.,  and  Jane  Henderson  201,, 
the  sons  and  daughters  of  my  deceased  son 
John  Henderson ;  to  my  son  William  Hen* 
derson  670^. ;  the  said  legacies  or  sums  to 
be  paid  at  the  decease  of  my  son  William, 
except  the  one  left  to  himself,  to  be  payable 
at  my  decease ;  and,  if  any  of  my  said  chil- 
dren or  grand-children  should  happen  to  die 
in  my  lifetime,  leaving  child  or  children,  I 
give  the  legacy  or  share  of  him  or  them  so 
dying,  unto  his,  her,  or  their  child  or  chil- 
dren, in  equal  shares.*' 

All  the  children  of  the  testator,  named  in 
his  vnll,  to  whom  the  sum  of  2,500^.  was 
given  in  default  of  appointment,  were  living 
at  the  testator's  decease ;  but  Joseph  Hen- 
derson, the  son,  died  in  1822,  unmarried 
and  without  issue,  and  his  daughter  Isabella 
died  in  May  1834,  leaving  eight  children. 
John  Henderson,  another  son  of  the  testator, 
who  was  living  at  his  death,  but  died  after- 
wards, and  in  the  lifetime  of  the  testator's 
widow,  left  six  children  surviving  him. 

The  sole  question  for  the  consideration  of 
the  Court  was,  who  took  the  amount  of  in- 
terest that  accrued  on  the  sum  of  1,6302., 
(the  aggregate  of  the  appointed  sums  of 
700^.,  700/.,  lOOZ.,  502.,  20/.,  20/.,  20/.,  and 
20/.,)  between  the  date  of  the  widow's  de- 
cease and  the  death  of  William  Henderson. 

Mr.  Kindersley  and  Mr,  Elderton,  for 
the  plaintiff  James  Henderson,  one  of  the 
testator's  sons,  contended,  that  it  became 
divisible,  as  unappointed,  amongst  the  chil- 
dren of  the  testator  named  in  his  will,  who 
survived  the  widow  and  the  children  of  the 
testator's  deceased  daughter,  the  children  of 
the  daughter  taking  only  the  deceased 
parent's  share ;  and  that  there  could  be  no 
implication  of  a  gift  in  the  case  of  a  power 
where  there  was  a  disposition  made  of  the 
fund  in  default  of  appointment. 

Mr.  C.  C,  Barber,  for  the  children  of  the 
testator's  daughter,  dted  1  Sugden  on  Powers, 
575,  and  contended,  that  a  mere  power  of 
distribution  was  given  to  the  testator's  widow, 
that  she  might  have  appointed  the  interest 
that  accrued  due  on  the  sums  forming  the 
aggregate  sum  of  1,630/.  between  the  time 
of  her  decease  and  the  death  of  William 
Henderson,  had  she  chosen  to  do  so ;  and 


that  the  omission  on  her  part  to  appoint  the 
same,  was  equivalent  to  an  appointment 
thereof  in  fiivour  of  those  parties  who  were 
entitled  under  the  testator's  will  in  default 
of  appointment. 

Mr.  Faher,  for  the  children  of  John  Hen- 
derson, deceased,  to  whom  various  sums 
were  appointed  by  the  will  of  the  wife,  con- 
tended, that  the  interest  that  accrued  on  the 
several  sums  forming  the  aggregate  sum  of 
1,630/.,  went  to  the  parties  entitled  to  those 
sums  respectively,  as  an  accessory  thereto. 

Mr,  PhiUips,  for  the  assignees  of  John 
Henderson,  ont  of  whose  real  estate  the  sum 
of  2,500/.  had  been  raised,  contended,  that 
the  gift  in  default  of  appointment  was  not 
tantamount  to  a  residuary  gift;  that  the 
case  of  Wilson  v.  Piggott{l)  had  no  appli- 
cation ;  that  there  was  no  gift  by  implication 
in  favour  of  William  Henderson ;  and  that 
they  were  entitled,  as  representing  John 
Henderson,  to  the  amount  of  the  interest  in 
question. 

Mr,  Wray,  for  William  Henderson,  con- 
tended, that  he  took  the  interest  by  impli- 
cation, and  cited  Roe  d.  BendaU  v.  Sum^ 
merset  (2). 

The  Master  of  the  Rolls  said,  the  real 
question  was,  whether  the  interest  of  the 
sum  of  1,630/.,  part  of  the  sum  of  2,500/., 
was  not  part  of  that  which  was  the  subject  of 
appointment ;  that  he  could  scarcely  think 
it  possible  that  the  subject-matter  of  ap- 
pointment was  intended  to  differ  from  that 
which  was  given  over  by  the  testator,  in 
default  of  appointment. — -[Here  his  Lord- 
ship read  the  words  of  the  testator's  will,  by 
which  the  sum  of  2,500/.  was  given  over 
in  default  of  appointment,  wUh  interest  from 
the  time  of  his  wife's  decease.]  That  the 
wife  clearly  intended  to  dispose,  by  her  will, 
of  the  whole  sum  of  2,500/.,  but,  in  &ct, 
did  not  do  so,  she  having  only  disposed  of 
2,300/.,  part  of  the  principal  sum  of  2,500/., 
and  given  a  specific  direction  that  630/., 
part  thereof,  should  be  paid  directly,  and 
that  the  residue  of  the  sum  of  2,300/.  should 
be  paid  at  the  decease  of  William  Henderson ; 
that  the  parties  taking  under  appointment, 
except  William  Henderson,  could  only  take 
the  sums  actually  appointed  without  interest. 


(1)  LSugd.  on  Pow.  575. 

(2)  5  Barr.  260S;  8.a  2  W.  Bkok.  692. 
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and  that  the  interest  being,  in  his  opinion, 
part  of  the  subject-matter  of  appointment, 
and  not  being  appointed  by  the  widow,  must 
go  over  to  the  parties  entitled,  as  in  de&ult 
of  appointment. 


M.R.     1 
une  24.  J 


June 


OAREY  0.  WHITTINGHAH. 


Will — Construction — Expectant  Interest 
-—Costs — Husband  and  Wife. 

A,  by  ufillf  gave  the  interest  of  his  resi^ 
duary  estate  to  his  wife,  for  life,  with  direC' 
tionsy  on  her  death,  to  the  trustees  of  his  wiU, 
to  divide  the  corpus  into  three  equal  parts, 
and  to  pay  the  same  as  follows,  viz.  one-third 
part  thereof  to  the  child  or  children  of  his 
brother  Thomas,  who  should  be  living  at  the 
decease  of  his  wife ;  one  other  third  part  to 
F.  G,  the  daughter  of  the  testator^ s  brother 
Aaron,  absolutely ;  and  the  remaining  one^ 
third  part  to  Thomas  B.  and  S.  B,  the  son 
and  daughter  of  the  testator's  brother  John, 
absolutely.  The  testator  then  expressed 
himself  as  follows  : — **  And  in  case  such  any 
or  either  of  them  should  die,  having  left  a 
child  or  children  surviving,  then  the  expec- 
tanfs  share  shall  go  to  and  be  equally  divided 
between  his  or  her  child  or  children  in  equal 
shares  and  proportions,  if  more  than  one, 
and  if  but  one  child  living,  then  the  whole  to 
that  one,  and  in  failure  of  issue,  then  to  be 
divided  between  the  survivor  or  survivors  of 
his  said  nephews  and  nieces,  as  aforesaid,  in 
equal  shares  and  proportions.*' 

All  the  children  of  Thomas  Baker,  the 
testator's  brother,  died  in  the  lifetime  of  the 
testator's  widow,  but  some  of  them  left  issue, 
who  were  living  at  her  death  : — Held,  that 
the  one-third  part  of  the  residue  first  given 
by  the  wiU,  did  not  lapse,  but  that  the  children 
of  the  children  of  the  testator's  brother 
Thomas  Baker  took  the  same. 

Two  of  the  defendants,  husband  and  wife, 
Uving  apart,  and  putting  in  separate  answers, 
only  allowed  one  set  of  costs. 

William  Baker,  by  his  will,  dated  the  drd 
of  April  1813,  gave  the  residue  of  his  real 
and  personal  estates  to  trustees,  in  trust  for 
his  wife  Elizabeth  Baker,  for  life,  and  after 
her  decease,  to  sell  the  same,  and^divide  the 
proceeds  into  three  equal  shares  or  propor- 
tions between  and  amongst  the  three  several 


parties  thereinafter  mentioned,  that  is  to  say, 
one-third  part  or  share  thereof  unto  the 
child  or  children  of  his  brother  Thomas 
Baker,  who  should  be  living  at  the  time  of 
the  decease  of  his  wife,  in  equal  shares  and 
proportions;  and  if  but  one  child  living, 
then  the  whole  to  that  one,  to  and  for  his, 
her,  and  their  own  absolute  use  and  disposal. 
The  testator  then  gave  another  third  part 
or  share  thereof  unto  Fanny  Garey,  widow, 
therein  described  as  Frances  Garey,  the 
daughter  of  his  brother  Aaron  Baker,  to  and 
for  her  absolute  use  and  disposal ;  and  he 
gave  and  bequeathed  the  remaining  third 
part  or  share  thereof  to  Thomas  Baker  and 
Sarah  Baker,  (the  petitioner  in  the  present 
case,)  therein  respectively  described  as  the 
son  and  daughter  of  his  brother  John  Baker, 
in  equnl  sluoes  and  proportions,  to  and  for 
his,  her,  and  their  own  absolute  use  and 
disposal,  and  in  case  such  any  or  either  of 
them  should  die,  having  left  a  child  or  chil- 
dren surviving  them,  he  declared  that  the 
expectant's  share  should  go  to  and  be 
equally  divided  between  and  amongst  his  or 
her  child  or  children,  in  equal  shares  and 
proportions,  if  more  than  one,  and  if  but  one 
child  Hving,  then  the  whole  to  that  one ;  and 
in  failure  of  issue,  then  to  be  divided  be- 
tween and  amongst  the  survivor  or  survi- 
vors of  his  said  nephews  and  nieces,  as  afore- 
said, in  equal  shares  and  proportions,  to 
and  for  his,  her,  and  their  own  absolute  use 
and  disposal. 

The  testator  died  in  1814,  and  his  widow 
on  the  17th  of  October  1840. 

The  testator's  brother  Thomas  had  no 
child  living  at  the  death  of  the  widow,  but 
he  had  had  several  children,  three  only  of 
whom  had  left  any  children  surviving  them, 
viz.  Anne  Barton,  Mary  Batty,  and  Samuel 
Aaron  Baker.  Fanny  Giurey,  Thomas 
Baker,  the  testator's  nephew,  Anne  Barton, 
Mary  Batty,  S.  A.  Baker,  and  Sarah  Baker, 
and  the  testator's  widow,  were  found  by  the 
Master  to  be  the  testator's  next-of-kin  at 
his  decease. 

Fanny  Qsiey  and  Thomas  Baker,  the 
nephew  of  the  testator,  had  died,  leaving 
children  surviving  them. 

The  question  for  the  decision  of  the  Court 
was,  whether  inasmuch  as  all  the  children 
of  the  testator's  brother  Thomas  pre-deceased 
the  testator's  widow,  the  one-third  share  of 
the  residue  bequeathed  to  them,  lapsed  in 
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favour  of  the  testator's  next-of-kin,  or  whe- 
ther it  was  given  to  the  issue  of  those  chil- 
dren, by  the  concluding  part  of  the  will. 

Mr,  Kindersleyy  Mr.  Spurrier,  Mr. 
Webster,  and  Mr,  Greene,  for  the  petitioner 
Sarah  Baker,  and  others,  the  next-of-kin  of 
the  testator,  contended,  that  the  expressions, 
"expectant's  share,"  and  "such  any  or 
either  of  them,"  had  reference  to  the  several 
shares  of  the  residue  given  by  the  testator 
to  Fanny  Crarey  and  to  Thomas  and  Sarah 
Baker,  and  that  it  was  not  correct  or  com- 
mon, when  speaking  of  a  contingent  interest, 
to  call  it  an  expectancy. 

Taitney  v.  Ward,  1  Beav.  563;  s.  c.  8 
Law  J.  Rep.  (n.s.)  Chanc.  319. 

Christopherson  v.  Nayhr,  1  Mer.  320. 

Ward  V.  Ward,  3  Mer.  706. 

Mr,  Addis,  for  the  living  children  of 
Thomas  Baker's  deceased  children,  contend- 
ed, that  the  words  "  such  any  or  either  of 
them,"  must  have  reference  to  the  share  of 
the  residue  bequeathed  to  the  children  of  the 
testator's  brother  Thomas ;  that  the  words 
"  expectant's  share,"  could  only  refer  to  the 
issue  of  any  deceased  childien  of  the  testa- 
tor's brother  Thomas;  and,  that  all  that 
was  requisite  to  render  the  naatter  clear  and 
definite  in  favour  of  the  children  of  Thomas 
Baker's  deceased  children,  was  the  addition 
of  a  few  words,  which  had  been  inadvertently 
omitted  by  the  testator. 

Mr.  James  Campbell  and  Mr.  Sheffield, 
for  the  children  and  personal  representatives 
of  the  deceased  children  of  Fanny  Qarey 
and  Thomas  Baker,  the  nephew  of  the  tes- 
tator, contended,  that  by  the  expression 
"  survivor  or  survivors  of  his  said  nephews 
and  nieces,"  the  testetor  intended  the  chil- 
dren of  all  his  brother's  children,  and  the 
issue  of  such  of  them  as  were  dead,  to  take, 
and  not  to  restrict  the  gift  to  the  children  of 
his  brother  Thomas's  children  only — Giles 
V.  GUes^l), 

The  Master  of  the  Rolls,  after  stating 
the  testator's  will,  proceeded  as  follows  :— 
We  can  only  endeavour,  in  a  case  like  the 
present,  to  arrive  at  a  rational  conclusion  as 
to  the  testator's  meaning,  and  I  think  the 
persons  whom  the  testator  must  have  had  in 

(1)  8  SfaiL  360;  8.  c.  6  Law  J.  Rap.  (n.s.) 
Cbane.  176. 


contemplation  to  take  under  the  bequest  of 
the  first  one-third  part  of  his  residuary 
estate  at  the  death  of  the  testator's  widow, 
were  his  nephews  and  nieces,  who  were  ex- 
pectant to  receive  benefits  designed  for  them 
at  the  death  of  the  testator's  widow.  But  it 
is  said  in  argument,  that  the  persons  expec- 
tant, were  only  those  who  should  survive 
the  testetor's  widow,  and  could  not  be  any 
other  persons,  because  there  could  exist  no 
expectation  in  those  who  had  merely  con- 
tingent interests.  Is  it,  however,  a  neces- 
sary construction,  that  none  shall  take  save 
those  who  actually  receive  a  vested  interest 
during  the  lifetime  of  the  testator's  widow  ? 
The  children  of  the  testator's  brothers  Aaron 
and  John  Baker  took  vested  interests  in 
their  respective  third  parte  of  the  residue, 
but  they  were  nevertheless  expectante  in  so 
fer  as  they  were  not  entitled  to  receive  their 
respective  shares  until  the  widow's  death. 
The  others  did  not  take  vested  interests, 
because  it  was  contingent  on  their  surviving 
the  widow,  whether  tibey  took  an  interest  or 
not,  but  still  they  must  beconsidered  as 
persons  having  expectant  intereste.  As 
regards  the  words  '*  such  any  or  either  of 
them,"  there  seems  to  have  been  an  acci- 
dental omission  by  the  testator  of  a  few 
words  immediately  after  the  word  "  such." 
By  the  word  "diem,"  the  testator  must 
have  meant  those  having  expectant  intereste, 
that  term  embracing  those  persons  taking 
contingent  intereste.  Then  the  testetor 
speaks  of  the  "  survivor  or  survivors  of  his 
nephews  and  nieces,"  and  I  cannot  conceive 
that  by  that  expression  he  intended  only 
such  nephews  and  nieces  as  took  vested 
intereste.  The  case  is  one  of  an  exceedingly 
unsati8£BuHx)ry  nature ;  but  I  think,  if  words 
can  be  reasonably  supplied  in  giving  effect 
to  the  testetor's  will,  I  must  pursue  that 
course.  The  testetor  must  have  accidentally 
left  out  immediately  after  the  word  "such," 
some  such  words  as  these,  viz.  "  the  child 
and  children  of  his  said  brothers." 

In  this  case,  two  of  the  defendante,  hus- 
band and  wife,  living  apart  fix>m  each  other, 
and  who  had  answered  separately,  were 
allowed  one  set  of  coste  only. 

The  like  order  was  made  as  to  a  bankrupt 
defendant  and  his  assignees. 
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TAYLOR  V,  JARDINE. 


L.C. 
May  27,  28. 

Practice. — Farm  of  Decree  an  Dismissal 
of  Bill  wUh  Casts— Orders  af  lOth  af  May 
1839. 

The  bill  had  been  ordered  at  the  hearing 
to  be  dismissed  with  costs,  and  the  usual 
order  had  been  drawn  up,  directing  that  the 
plaintiff's  bill  do  stand  dismissed  out  of 
court  with  costs,  to  be  taxed  by  the  Master. 
On  the  defendant's  making  application  for 
a  writ  under  the  Orders  of  the  10th  of  May 
1839,  to  enforce  payment  of  these  costs,  a 
difficulty  was  suggested  at  the  registrar's 
office,  in  issuing  the  same,  inasmuch  as  in 
the  order  of  the  court,  as  it  had  been  drawn 
up,  there  was  contained  no  direction  for 
payment  of  costs  by  the  plaintiff  to  the 
defendant 

Afr.  Sutton  Sharps  applied,  that  the 
order,  as  drawn  up,  might  be  so  altered,  as 
to  direct  in  terms  the  payment  of  the  costs 
by  the  plaintiff  to  the  defendant. 

Mr.  W.  T.  S.  Daniel,  for  the  phuntiff. 

The  Lord  Chancellor  was  of  opinion, 
that  the  common  form  of  order  was  a  con- 
structive order  for  payment  of  the  costs  by 
the  plaintiff  to  the  defendant,  and  that  there 
could  be  no  doubt  that  the  Orders  of  the 
10th  of  May  1839,  were  intended  to  apply 
to  a  case  like  the  one  before  the  Court.  His 
Lordship  accordingly  directed  the  order  as 
drawn  up,  to  be  so  altered,  as  to  make  it  a 
positive  order  for  the  payment  of  the  costs 
by  the  plaintiff  to  the  defendant. 

Hie  words,  "  and  paid  by  the  plaintiff," 
were  afterwards  added  at  the  end  of  the 
order,  as  the  same  was  drawn  up  previously 
to  the  application  being  made. 


NASH  V,  HORLEY. 


M.R.     \ 
June  2, 10.  J 

Legacy-^Charitable  Gift,  Validity  of 

A,  by  will,  gave  directions  far  the  conver- 
sion of  his  residuary  personal  estate,  and 
investment  thereof,  and  that  his  executors 
should  receive  the  interest  half -yearly,  and 
divide  it  amongst  poor  pious  persons,  male  or 
female,  old  or  infirm,  in  lOL  or  151.,  as  they 
should  see  fit,  not  omitting  large  and  sick 


families  af  goad  character  : — Held,  that  the 
same  was  a  valid  charitable  bequest,  and 
would  be  carried  into  execution  by  the  decree 
of  the  Court,  and  that  one  af  the  three  exe- 
cutors was,  considering  the  particular  cir- 
cumstances af  the  case,  justified  in  instituting 
a  suit  far  a  scheme  to  effectuate  the  testator*s 
charitable  intention,  without  previously  mak- 
ing application  to  the  Attorney  General  far 
his  approval  af  the  suit* 

John  Wilkinson,  by  his  will,  dated  the 
20th  of  April  1831,  after  bequeathing  an 
annuity  of  3002.  to  his  widow,  and  legades  to 
his  daughter  Jane  and  other  persons,  pro- 
ceeded as  follows : — *•  Finally,  after  my  just 
debts  and  legacies  are  paid,  my  will  and 
pleasure  is,  that  all  my  money  in  banker's 
hands,  bills  of  exchange,  &c.,  be  collected 
into  cash,  and  laid  out  in  the  funds  in  the  Bank 
of  England,  where  I  now  have  considerable 
property;  and  that  my  executors  hereafter 
named,  Uieir  heirs  and  assigns,  do  receive 
the  interest  thereof  at  the  Bank,  half-yearly, 
and  divide  it  among  poor  pious  persons, 
male  or  female,  old  or  infiim,  into  lOl,  or 
152.,  as  they  see  fit,  not  omitting  large  and 
sick  families  of  good  character ;  and  for  the 
fulfilment  of  this  my  last  will,  I  appoint 
William  Nash,  John  Morley,  and  my  son 
Jacob  Wilkinson,  my  executors."  The 
testator,  by  a  codicil,  dated  the  29th  of  July 
1833,  bequeathed  legacies  of  considerable 
amount  to  his  son  and  daughter,  and  thereby 
confirmed  his  will  in  all  other  respects. 

The  testator  died  on  the  6th  of  August 
1833,  and  on  the  22nd  of  that  month,  the 
three  executors  proved  the  testator's  will 
and  codicQ.  The  testator's  widow  and  his 
son  and  daughter,  having  survived  him,  they, 
in  September  1833,  executed  deeds,  whereby 
they  assented  to  and  confirmed  the  will  and 
codicil  in  every  respect,  and  particularly 
the  charitable  bequest  and  directions  con- 
tained in  the  will,  and  duly  released  the 
executors  from  all  liabilities,  claims,  and 
demands  arising  out  of  the  said  will  and 
codicil,  or  either  of  them,  or  in  respect  of 
the  testator's  estate  and  effects,  except  the 
annuity  and  legacies  bequeathed  to  his 
widow  and  son  and  daughter,  by  the  will 
and  codicil  respectively.  ^ 

The  legacies  given  to  the  testator's  son 
and  daughter,  were  duly  paid  by  the  execu- 
tors, previously  to  the  execution  of  the  last- 
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mentioned  deeds ;  and  the  testator's  widow 
received  her  annuity  of '800/.,  up  to  the 
time  of  her  death  in  September  1838,  and 
Jacob  WiUdnaon  became  her  legal  personal 
representatiye.  In  December  1833,  the 
testator's  daughter  became  the  wife  of 
Thomas  Nash,  and  after  the  date  of  the  said 
deeds  of  confirmation,  the  three  executors 
invested  the  whole  of  the  residue  of  the  tes- 
tator's personal  estate  in  the  purchase  of 
3/.  per  cent,  consolidated  bank  annuities,  in 
their  joint  names,  pursuant  to  the  directions 
contained  in  the  wiU,  in  order  that  the  same 
might  be  applied  by  them,  according  to  the 
charitable  bequest  contained  therein.  The 
executors,  from  time  to  time,  divided  the 
dividends  and  interest  arising  from  the  trust 
funds,  up  to  the  6th  of  July  1840,  amongst 
such  poor  pious  persons,  male  or  female,  old 
or  infirm,  in  sums  of  102.  or  152.,  as  they 
considered  to  be  fit  and  proper  objects  of 
such  charity,  not  omitting  large  and  sick 
families  of  good  character,  according  to  the 
directions  in  that  behalf  contained  in  the 
will.  The  bill,  which  was  filed  by  William 
Nash,  against  John  Morley,  Jacob  Wilkin- 
son, Thomas  Nash,  and  Jane  his  wife,  and 
Her  Majesty's  Attorney  General,  after  stating 
the  above  &cta  and  circumstances,  alleged 
that  the  plaintiff  was  desirous  of  continuing 
to  apply  the  dividends  of  the  trust  funds, 
for  the  aforesaid  charitable  purposes,  accord- 
ing to  the  directions  of  the  will ;  but  that 
Jacob  Wilkinson,  as  one  of  the  children  and 
next-of-kin  of  the  testator,  and  as  the  legal 
personal  representative  of  Mary  Wilkinson, 
deceased,  and  Thomas  Nash  and  Jane  his 
wife,  in  right  of  Jane  Nash,  as  the  other  of 
the  children  and  next-of-kin  of  the  testator, 
insisted  that  the  bequest  of  the  residue  of 
the  testator's  money  in  his  banker's  hands, 
bills  of  exchange,  &c.,  was  not  a  valid  be- 
quest for  charitable  purposes ;  and  that  the 
next-of-kin  of  the  testator,  living  at  his 
death,  were  entitled  to  the  whole  of  such 
residue;  and  the  bill  prayed  accordingly, 
that  the  trusts  tff  the  will  and  codicil,  so  &r 
as  they  remained  imexecuted,  might  be  car- 
ried into  effect ;  and  that  the  rights  and 
interests  of  all  parties  in  the  trust  funds, 
which  had  arisen  from  the  investment  of  the 
residuary  personal  estate,  and  of  the  divi- 
dends remaining  unapplied,  might  be  declar- 
ed, and  proper  directions  given  for  applying 
the  same,  and,  if  necessary,  that  some  proper 
Nkw  Seriu,  XI.— Chamc. 


scheme  might  be  settled  and  approved  of 
by  the  Court,  for  the  future  application  of 
the  dividends  and  interest  of  the  said  trust 
funds,  according  to  the  charitable  intentions 
of  the  testator,  declared  in  his  will. 

Three  questions  were  discussed  in  the 
course  of  the  arguments: — First,  whether 
the  charitable  gift,  contained  in  the  wiU, 
was  a  good  and  valid  charitable  gift,  and 
such  as  the  Court  could  decree  the  execution 
of.  Secondly,  what  effect  the  deeds  of  con- 
firmation could  have  on  the  gift ;  and  tlurdly, 
whether  the  plaintiff  was  regular  in  institut- 
ing the  suit,  without  having  previously  ob- 
tained the  sanction  of  Her  Majesty's  Attor- 
ney General. 

Mr.  G,  Turner  and  Mr.  Gaselee^  for  the 
plaintiff. 

Mr.  Pemberton  and  Mr.  J.  Humphrey ^ 
for  the  defendants  Thomas  Nash  and  Jane 
his  wife,  cited — 

Williams  v.  Kenhaw^  5  Law  J.  Rep. 

(n.s.)  Chanc.  84. 
Ornmatmey  v.  Butcher^  Turn.  &  Russ. 

260. 
Waldo  V.  CaUy,  16  Ves.  206. 
Hwde  V.  Lwd  Suffolk,  2  Myl.  &  K.  59. 
EUis  V.  Selhy,  1  Myl.  &  Cr.  286 ;  s.  c. 
5  Law  J.  Rep.  (n.s.)  Chanc.  214. 
Mr.  Kindersley,  for  the  defendant  Jacob 
Wilkinson. 

Mr.  Tinney  and  Mr.  Dixon,  for  the  de- 
fendant John  Morley. 

Mr.  Wray,  for  the  Attorney  Creneral, 
submitted,  that  the  gift  amounted  to  a  public 
charity,  and  was  valid,  and  ought  to  be  ex- 
ecuted by  the  Court ;  and  insisted  that  the 
plaintiff,  a  trustee,  had  no  right  to  file  a  bill 
in  a  case  like  the  present,  but  that  the  mat- 
ter ought  to  have  been  brought  before  the 
Court  by  information  by  the  Attorney 
General ;  and  that  such  an  information  might 
still  be  filed,  notwithstanding  the  present 
suit,  by  that  officer. 

The  following  authorities  were  also  cited 
in  the  course  of  the  argument 
James  v.  AUen,  3  Mer.  17. 
In  re  Franklin,  3  You.  &  Jer.  544. 
In  re  Wilkinson,  1  Cr.  M.  &  R.  142 ; 
s.  c.  3  Law  J.  Rep.  (n.s.)  £xch.  236. 
Act  of  Parliament,  43  Eliz.  c.  4. 

The  Master  of  the  Rolls,  after  stating 
the  testator's  wiU  and  codicil,  and  the  deeds 
of  confirmation  executed  by  the  testator's 
SX 
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widow  and  next-of-kin,  pronounced  judg- 
ment to  the  following  effect : — ^After  the 
execution  of  the  deeds,  the  funds  were  in- 
vested, and  the  income  was  applied  for  a 
short  time  hy  the  trustees,  in  accordance 
with  the  trusts  of  the  wiU.  Afterwards,  the 
next-of-kin  raised  the  question,  whether  the 
bequest  for  charitable  purposes  was  valid. 
The  plaintiff,  one  of  the  trustees,  being  de- 
sirous of  applying  the  dividends  of  the  trust 
fiinds  as  directed  by  the  will,  but  being 
unable  to  do  so,  by  reason  of  anotlier  of  the 
trustees,  who  was  one  of  the  next-of-kin, 
declining  to  join  him  therein,  filed  the  pre- 
sent bill,  seeking  the  decree  of  the  Court. 
The  question  was,  whether  a  gift  '*  to  poor 
pious  persons,  male  or  female,  old  or  infirm, 
as  the  trustees  may  see  fit,  not  omitting 
large  and  sick  families  of  good  character,*'  is 
a  valid  charitable  gift;  and  I  think  that,  if 
the  Court  had  not  the  power  to  compel  the 
trustees  to  apply  the  fund  for  charitable 
purposes,  the  trust  could  not  be  maintained. 
The  question  in  these  cases  always  is,  whether 
the  Court  can  apply  the  fund  to  charitable 
purposes,  without  any  option  in  the  trustees. 
If  there  were  an  option,  and  not  a  duty  in 
the  trustees,  to  apply  the  fund  to  private 
charitable  purposes,  the  trust  could  not  be 
executed  here  ;  but  the  testator  had,  in  this 
case,  shewn  his  intention  that  the  executors 
should  not  take  the  fund  beneficially.  It  was 
contended,  that  the  testator,  by  the  gift  in 
question,  had  in  his  contemplation,  at  the 
time  he  made  his  will,  private  charity,  and 
not  public  charity;  and  that  the  trustees 
were  to  exercise  their  discretion  in  the  dis- 
tribution of  the  dividends  of  the  trust  fund, 
and  therefore  the  Court  had  no  jurisdiction, 
and  the  next-of-kin  must  take.  The  diffi- 
culty arose  fix)m  the  ambiguity  of  the  words 
used.  In  The  Attorney  General  v.  Pearce 
(1),  Lord  Hardwicke  said,  it  was  "almost 
impossible  to  say  what  charities  were  public 
and  what  were  private  in  their  nature,"  and 
no  one  had  ever  attempted,  by  any  defini- 
tion, to  state  what  was  a  private  and  what 
a  public  charity.  A  gift  for  poor  persons, 
without  more,  had  been  held  to  be  a  good 
charitable  gift;  and  it  was  not  less  a  charit- 
able gift,  because  the  objects  were  to  be 
pious,  old,  or  infirm,  as  well  as  poor.  Here, 
undoubtedly,  no   particular  persons  were 

(1)  2  Atk.  87. 


specified,  and  Lord  Haidwicke,  in  the  ease 
already  referred  ta,  says,  "  Where  testators 
have  not  any  particular  person  in  their  con- 
templation, but  leave  it  to  the  discretion  of 
a  trustee,  to  choose  out  the  objects,  though 
such  person  is  private,  and  each  particular 
object  may  be  said  to  be  private,  yet,  in 
the  extensiveness  of  the  benefit  accruing 
firom  them,  they  may  very  properly  be  called 
public  charities.'*  A  sum  to  be  ^sposed  of 
by  A.  B.  and  his  executors,  at  their  discre- 
tion, amongst  poor  housekeepers,  was  of 
this  kind.  It  was  argued,  that  the  word 
"  poor**  did  not  extend  through  the  whole 
gift,  but  his  Lordship  thought  it  clear  that 
the  word  "  poor**  covered  the  whole  bequest, 
and  that  it  was  a  valid  bequest,  and  ought 
to  be  carried  into  execution.  It  was  ob- 
jected, that  a  trustee  had  no  right  to  main- 
tain a  bill  like  the  present  one,  but  his 
Lordship  thought  otherwise.  The  trustee 
alleges,  that  he  was  desirous  of  carrying  the 
trusts  of  the  will  into  execution,  but  that  he 
could  not  do  so,  through  the  conduct  of  the 
other  trustee.  It  would  have  been  better 
if  he  had  applied  to  the  Attorney  General ; 
but  at  the  same  time  he  could  not  say  the 
trustee  ought  to  be  dependent  on  the  Attor- 
ney General,  who  might  have  refused  his 
sanction,  and  his  Lordship  could  not  pro- 
nounce that  the  suit  was  improperly  insti- 
tuted. His  Lordship  directed  a  reference 
to  the  Master  to  approve  of  a  scheme,  and 
observed,  that  it  would  be  more  satisfactory 
if  the  Attorney  Greneral  would  join  in  set- 
tling it.  The  plaintiff  and  the  defendant 
Morley  and  the  Attorney  General,  were 
directed  to  have  their  costs  out  of  the  fund ; 
but  the  next-of-kin,  having  confirmed  the 
testator's  wHl,  were  not  allowed  their  costs. 


} 


DAVIES  V,  FISHER. 


M.R. 
Feb.  19,  26, 

Legacy — Construction.     . 

A,  by  her  wiU  gave  all  her  restduary 
estate  unto  B.  for  life^  and  from  and  after 
the  decease  of  B,  in  trust  for  his  children^ 
as  they  severally  attained  She  age  of  twenty^ 
five  years,  equally  to  be  divided  between 
them^  if  more  than  one;  and  if  but  one^  the 
whole  to  such  one  child,  the  income  to  be  ap^ 
plied  during  their  respective  minorities  by  the 
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fWfiMm^  for  the  time  heingy  of  the  said 
children  or  childf  for  their  respective  svp^ 
forty  maintenance^  and  education;  and  in 
case  no  child  of  the  said  B.  should  liee  to 
attain  the  age  of  twenty-five  years,  then  over : 
— Heldf  in  a  suit  instituted  by  the  children 
of  Bf  that  the  bequest  to  them  of  the  residue 
is  a  valid  bequest. 

James  Dovies  by  his  will  of  the  16th  of 
September  1824,  after  giving  divers  specific 
and  pecumary  legacies,  gave,  devised,  and 
bequeathed  all  the  rest  and  remainder  of  his 
property,  as  well  real  as  personal,  unto  his 
wife  Ann  Davies,  absolutely ;  and  he  ap- 
pointed his  said  wife  and  William  Powell 
to  be  the  executors  of  his  will.  And  by  a 
codicil  thereto,  after  stating  that  by  his  will 
he  had  directed  his  wife  to  be  his  residuary 
legatee,  the  testator  thereby  provided,  that 
in  eaae  the  said  Ann  Davies  should  die 
without  makii^  a  will,  after  her  decease  the 
remainder  of  all  his  property,  whatever  it 
mi^t  consist  in,  should  be  equally  divided 
among  his  brother's  (William  Davies's)  four 
diildren ;  namely,  William  Davies,  James 
Davies,  junior,  Martha  Ann  West,  and  Mary 
Davies,  or  to  as  many  of  the  aforesaid  chil- 
dren as  might  be  living  at  the  decease  of  the 
said  Ann  Davies ;  and  he  likewise  appointed 
the  said  William  Davies,  junior,  his  resi- 
duary legatee  instead  of  his  said  wife  Ann 
Davies.  The  testator  died  in  December 
1824,  leaving  his  wife  surviving,  who,  by 
her  will  of  the  4th  of  April  1831,  after  re- 
citing that  her  late  husband,  James  Davies, 
by  his  will  and  codicil  thereto,  appointed  her 
his  residuary  legatee,  and  directed  that,  in  case 
of  her  death  without  making  a  vnll,  after 
her  decease  his  nephew,  William  Davies, 
junior,  should  be  his  residuary  legatee,  did, 
in  pursuance  of  the  authority  reserved  to 
her  by  the  said  will  and  codicil,  for  the  pur- 
pose of  disposing  of  all  the  estate  of  her  late 
husband  over  which  she  had  any  authority, 
and  also,  of  her  own  estate  and  effects  of 
what  nature  or  kind  soever,  make  her  will 
and  testament  in  manner  following ;  that  is 
to  say, — First,  she  appointed  James  Fisher 
and  William  Powell  executors  of  her  will, 
and,  subject  to  her  debts  and  certain  specific 
and  pecuniary  legacies  and  annuities  therein 
mentioned,  as  to  all  the  rest,  residue,  uid 
remainder  of  her  personal  estate,  chattels, 
and  effects,  whatsoever  and  wheresover,  she 


gave  and  bequeathed  the  same  and  every 
part  thereof  unto  the  said  James  Fisher  and 
William  Powell,  their  executors  and  admi- 
nistrators, upon  trust,  to  convert  the  same 
into  money,  and  to  stand  and  be  possessed 
thereof,  upon  and  for  the  trusts,  intents,  and 
purposes  diereinafter  expressed  and  declared 
of  and  concerning  the  same ;  that  is  to  say, 
upon  trust,  that  they,  the  said  James  Fisher 
and  William  Powell,  and  the  survivor  of  them, 
did  and  should,  during  the  life  of  William 
Davies  the  younger,  pay  the  interest,  divi- 
dends, and  annual  produce  thereof,  as  the 
same  should  come  in  and  be  received,  unto 
the  said  William  Davies  the  younger,  and 
his  assigns,  for  his  and  their  absolute  use  and 
benefit ;  and  from  and  after  the  decease  of 
the  said  William  Davies  the  younger,  in 
trust  for  the  children  of  the  said  William 
Davies  the  younger,  as  they  severally  at- 
tained the  age  of  twenty-five  years,  equally 
to  be  divided  between  them,  if  more  than 
one,  and  if  but  one,  the  whole  to  such  one 
chOd;  the  income  to  be  applied  during  their 
respective  minorities  by  the  guardians,  for 
the  time  being,  of  the  said  children  or  child, 
for  their  respective  support,  maintenance, 
and  education ;  and  in  case  no  child  of  the 
said  William  Davies  should  live  to  attain 
the  age  of  twenty-five  years,  then  in  trust 
for  the  children  of  James  Davies,  as  they 
severally  attained  the  age  of  twenty-five 
years,  equally  to  be  divided  between  them, 
if  more  than  one ;  and  if  but  one,  the  whole 
to  such  one  child,  the  income  to  accumulate 
in  the  intermediate  time,  and  be  paid  with 
the  principal ;   and  in  case  no  child  of  the 
said  James  Davies  should  live  to  attain  the 
age  of  twenty-five  years,  then  in  trust  for 
the  children  of  Martha  Ann  West,  when  and 
as   they  should   live  to  attain  the  age  of 
twenty-five  years,  equally  to  be  divided  be- 
tween them,  if  more  than  one ;    and  if  but 
one,  the  whole  to  such  one  child,  the  income 
to  accumulate  in  the  intermediate  time,  and 
be  paid  with  the  principal.     And  in  case  no 
child  of  the  said  Martha  Ann  West  should 
live  to  attain  the  age  of  twenty-five  years, 
then  she  gave  and  bequeathed  the  same  in 
manner  therein  mentioned.     The  testatrix 
died  in  June  1832,  leaving  William  Davies 
the  younger  her  surviving,  who  thereupon 
received  the  income  of  the  residuary  estate 
of  the  testatrix,  including  what  she  derived 
from  her  husband,  the  testator,  James  Davies, 
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up  to  tihe  time  of  his  deetth  in  January  1834. 
This  suit  was  instituted  by  the  children  of 
William  Davies  the  younger,  for  the  purpose 
of  having  the  trusts  of  the  will  of  Ann  Dayies 
carried  into  execution ;  and  the  cause  coming 
on  to  be  heard  on  further  directions,  the  prin- 
cipal questions  were,  what  property  passed 
under  the  will  of  Ann  Davies,  and  what 
were  the  rights  and  interests  of  the  plaintifis 
therein. 

Mr,  Pemberton  and  Mr.  Keene,  for  the 
plaintiffs. 

Mr,  Chandless  and  Mr.  Hoare,  for  the 
trustees  of  the  will  of  Ann  Davies,  contended, 
on  the  authority  of — 

BuU  V.  Kingston,  1  Mer.  315, 

Hales  V.  Margeruniy  3  Ves.  299, 
that  Ann  Davies  took  an  absolute  interest 
in   the   residuary  property  of  the  testator 
James  Davies,  and  not  a  life  estate,  with  a 
power  of  disposition  merely. 

Mr.  Tinneyy  Mr.  Wood,  and  Mr.  Bacon, 
for  Mr.  and  Mrs.  West  and  their  children, 
cited  Leake  v.  Rohinson{\),  and  argued  that 
the  cases  of  Evil  v.  Kingston  and  Hales  v. 
Margerum  had  no  application,  because  in 
those  cases  the  objects  of  the  testator's 
bounty  were  manied  women,  and  the  tes- 
tator intended  to  confer  upon  them  that 
power  of  disposition  which  tiiey  had  not  in 
law. 

Mr.  RtLsseU,  for  the  executors  of  James 
Davies  the  younger,  and  the  children  of 
James  Davies. — By  his  wiU  and  codicil, 
James  Davies  has  given  to  the  wife  his  resi- 
duary property  for  her  life,  with  a  power  of 
disposing  of  tiie  same  only,  and  not  an  in- 
terest ;  and  the  power  not  having  been  well 
executed,  it  did  not  pass  under  her  will. 
The  power  is  not  well  executed,  because  the 
testatrix  has  not  pointed  by  her  wdU  to  the  par- 
ticular fund,  but  has  referred  generally  to 
the  property  in  which  she  had  an  interest, 
and  that  in  which  she  had  not.  The  words 
she  has  employed  are  applicable  to  her  own 
property  only,  tiiose  words  being  "  all  the 
rest,  &c.  of  her  personal  estate,"  &c. 

Lewis  V.  Levoellyn,  Turn.  &  Russ.  104. 

Napier  v.  Napier,  1  Sim.  28 ;  s.  c.  5 
Law  J.  Rep.  Chanc.  65. 

Jones  V.  Tucker,  2  Mer.  533. 

Roach  V.  Haynes,  6  Ves.  1 53 ;  and  upon 
appeal,  8  Ves.  584. 

Bradkf  v.  Westcott,  13  Ves.  452. 
(1)  2  Mer.  363. 


And  the  will  of  Ann  Davies  not  being  an  ex- 
ecution of  the  power,  the  residue  passed  by 
the  will  of  the  testator  James  Davie»— 
Vandiest  v.  Fynmore  (2). 

Mr.  Kindersley  and  Mr.  G.  Turner,  for 
the  next-of-kin  of  Ann  Davies. — ^The  first 
inquiry  is,  as  to  the  effect  of  the  will  and 
codicil  of  James  Davies  ;  and  secondly,  as 
to  the  effect  of  the  will  of  Ann  Davies. 
And  first,  the  testator  having  given  his  resi- 
duary property  to  his  wife  absolutely,  has, 
by  his  codicil,  provided,  that  in  case  she 
should  die  without  making  a  will,  after  her 
decease,  it  should  be  divided  amongst  the 
persons  named  in  the  codicil.  Thu  pro- 
vision does  not  import  a  power  or  a  cut- 
ting down  of  the  absolute  interest  given  to 
the  wife ;  and  the  other  parties  have  assumed 
without  proof,  that  the  testator  by  his  codi- 
cil indicated  an  intention  to  limit  or  contract 
the  estate  of  his  wife.  The  power  of  dispo- 
sition by  will  is  involved  in  an  absolute 
gift,  and  tlus  provision  does  not  create  a 
power  as  distinguished  from  an  interest,  but 
refers  only  to  that  which  is  incidental  to  an 
interest.  The  proviso  does  not  vary  the 
gift  to  the  wife,  any  more  than  if  the  tes- 
tator had  said,  "I  give  her  the  power  of 
disposing  by  will."  You  have  no  more 
right  to  assume  that  the  absolute  interest  of 
the  wife  is  cut  dovni  to  a  life  interest  in  the 
former  case,  than  that  a  benefit  is  super- 
added in  the  latter  case,  which  is  contrary 
to  all  the  decisions  on  the  point — Bradlg  ▼. 
fVestcott. 

Standen  v.  Standen,  2  Ves.  jun.  589. 

1  Roper  on  Legacies,  p.  509. 
Taking  it  for  granted,  that  the  words,  "  in 
case  she  should  die  witiiout  making  a  will/' 
do  not  seek  to  create  a  power ;  in  the  next 
place,  assume  that  they  create  a  contin- 
gency, that  in  case  the  wife  should  die  with- 
out having  made  a  will,  then  the  estate 
should  go  over.  The  contingency  has  not 
happened,  because  the  wife  has  left  an  eccle- 
siastical will  at  her  death,  and  her  absolute 
residuary  gift  still  remains. 

Harrison  v.  Foreman,  5  Ves.  207. 

Sturgess  v.  Pearson,  4  Madd.  411. 
Again,  if  the  testator  meant  to  say  by  his 
codicil,  '*  In  case  you  do  not  make  a  will,  the 
residue  shall  go  over,'*  such  an  attempt  to 
guide  the  devolution  of  the  property  is  void 
(2)  6  Sim.  570. 
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— J2ott  y.  Ross  (3).  In  the  second  place, 
Mrs.  Dayies,  by  her  will,  pasaed  the  residue 
as  well  as  her  own  property — Goodere  v, 
Llojfd  (4) — to  her  executors,  and  her  next-of- 
kin  are  entitled  to  it.  No  appropriation  was 
directed  by  Mrs.  Davies  of  the  income  of 
the  residue  after  the  death  of  William  Davies 
the  younger,  and  between  the  times  of  his 
children  attaining  their  ages  of  twenty-one 
years  and  twenty-five  years,  and  the  gift  to 
them  is  too  remote.  Aa  to  the  operation  of 
Mrs.  Davies's  will,  the  following  cases  were 
cited — 

Murray  y.  Addenbrook,  4  Russ.  407  ; 
8.  c.  8  Law  J.  Rep.  Chanc.  79. 

MiUa  y.  Robarta,  1  Russ.  &  Myl.  555 ; 
s.c.  8  Law  J.  Rep.  Chanc.  141. 

Jones  V.  Maekilwaitif  1  Russ.  221. 

Vivian  y.  Milh,  1  Beav.  315 ;  s.  c.  8 
Law  J.  Rep.  (n.s.)  Chanc.  239. 

Ring  V.  Hardwick,  2  Beav.  352. 

Fonereau  v.  Fonereau,  3  Atk.  645. 

Palmer  y.  Whitmore,  5  Sim.  170. 
Mr,  Pemberton,  in  reply. — ^This  suit  was 
instituted  for  an  account  of  the  property  of 
Mrs.  Davies,  leftunadministered,  and  an  ex- 
ecution of  the  trusts  of  her  will ;  and  having 
regard  to  the  authorities  referred  to,  and  the 
propositions  advanced,  there  is  nothing  to 
throw  an  obstacle  in  the  way  of  the  claim  of 
the  plaintiffs  except  the  dictum  of  Sir  John 
Leach  in  VawdrtfY.  Geddes  (5),  that  the 
presumption  of  a  gift  of  personadty  vesting 
in  the  legatee,  because  the  intermediate  in- 
terest is  given  to  him,  fails  when  the  legacy 
is  to  go  over  on  the  happening  of  a  certain 
contingency.  The  dictum  did  not  arise  out 
of  the  &cts  of  that  case,  and  cannot  be 
supported.  Here  the  contingency  is,  all 
the  children  of  William  Davies  the  yoimger 
dying  under  the  age  of  twenty-one  years ; 
and,  upon  the  hcto  of  the  case,  there  is  no 
reason  why  the  children  should  not  be  con- 
sidered as  having  vested  interests  in  the 
residuary  fund  of  the  testatrix  ;  and  for  this 
reason,  because  the  interest  la  not  to  be 
paid  to  them  as  a  separate  gift,  but  as  be-  • 
longing  to  the  capital.  Here,  there  is  no 
distinct  gift  of  the  interest,  but  an  expressed 
intention  that  it  should  be  applied  during 
the  respective  minorities  of  the  children,  for 

(3)  1  Jao.  &  Walk.  154. 


(4)  3  Sim.  688 


^  ,  I  Rnss,  &  MyL  208 ;  8.  e.  8  Ltw  J.  Bep. 
Chiiio.68. 


then:  support:  and  how  could  it  be  so 
applied  unless  it  vested  at  the  death  of  Wil- 
liam Davies  ?  It  is  said,  a  gift  of  personalty 
is  vested  when  the  whole  intermediate  inter- 
est is  given  to  the  legatee,  because  the  lega- 
tee is  &en  the  sole  object  of  the  testator's  in- 
tended boimty,  but  that  the  gift  to  the  chil- 
dren of  William  Davies  is  not  vested,  because 
of  the,  hiatus  between  the  times  of  their  re- 
spectively attaining  their  ages  of  twenty-one 
years  and  the  period  of  distribution,  during 
which  there  ia  no  provision  concerning  the  in- 
terest. My  answer  to  that  is,  tiiat  although  you 
cannot  generally  imply  an  immediate  gift  of 
capital  from  an  intermediate  gift  of  interest, 
unless  the  entire  interest  be  given  up  to  the 
time  of  division  of  the  capital,  still  you 
must  imply  a  present  gift  of  tiie  residue  here, 
because  the  capital  fund  is  first  given  to  the 
legatees,  and  tbeir  right  to  the  intermediate 
enjoyment  of  the  income  of  the  fund  follows 
the  capital,  and  belongs  therefore  to  the  l^^a* 
tees  of  their  own  right,  and  without  any  ex- 
press directions  bemg  required  for  payment 
of  it  to  them.  If  the  Court  can  by  any 
construction  give  the  testatrix  the  means  of 
dying  testate,  it  will  accomplish  it ;  and  the 
testatrix,  having  shewn  an  intention  that  the 
interest  flJiould  belong  to  the  capital  fund,  no 
violence  can  be  done  to  the  rules  of  law  by 
declaring  that  the  residuary  bequest  to  the 
children  of  William  Davies  the  younger  is  a 
good  and  valid  bequest.  The  foUowing 
cases,  in  addition  to  the  above  cases,  were 
cited: — 

Bland  v.  Williams,  3  Myl.  &  Keen,  41 1 ; 
8.  c.  3  Law  J.  Rep.  (n.s.)  Ch.  218. 

Jarman*s  Treatise  on  WiUs, 

Blease  v.  Bwrgh,  2  Beav.  221 ;  s.c.  9 
Law  J.  Rep.  (n.s.)  Chanc.  226. 

BaUford  v.  Kebbell,  3  Yes.  363. 

Lovell  V.  Strange^  recent  case  in  the 
House  of  Lords. 

ScoU  V.  Bargeman,  2  P.  Wms.  69. 

Skeg  V.  Barnes f  3  Mer.  335.  ^ 

Feb.  26. — The  Master  of  thb  Rolls. 
— In  this  case,  the  question  depends  on  the 
construction  which  ought  to  be  given  to  the 
residuary  bequests  contained  in  the  wiU  of 
Ann  Davies.  James  Davies  by  his  will 
gave  his  residuary  estate  to  his  wife  abso- 
lutely and  for  ever,  and  by  a  codicil  he  di- 
rected, that  if  she  died  without  making  a 
will,  the  remainder  of  his  property  should 
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be  equally  divided  among  the  four  cMldren 
of  his  brother  William  Davies.  James  Da* 
vies  died  leaving  his  wife  surviving  him,  and 
she  was  absolutely  entitled  to  dispose  by  her 
own  will  of  the  residuary  estate  bequeathed 
to  her  by  her  husband's  will.  By  her  will, 
she  recited  the  will  of  her  husband,  and  de- 
clared her  purpose  to  dispose  of  all  his  estate, 
and  also  of  her  own  estate;  and,  having 
thus  declared  her  purpose,  she  proceeded, 
without  making  any  distinction  between  his 
estate  and  her  own,  to  dispose  of  the  whole 
as  if  it  had  been  her  own ;  and  I  think  she 
has  done  it  in  a  manner  sufficient  to  pass 
both.  After  giving  several  legacies,  she 
gave  the  residue  and  remainder  of  her  per- 
sonal estate  to  Fisher  and  Powell,  upon 
trust  to  sell  and  to  pay  her  debts  and  pecu- 
niaiy  legacies,  and  to  set  apart  a  sufficient 
sum  to  answer  the  annuities,  and  to  invest 
the  surplus  in  their  joint  names,  and  to  stand 
possessed  of  the  securities  in  which  the  same 
should  be  invested,  in  trust,  during  the  life 
of  William  Davies,  to  pay  the  interest,  divi- 
dends, and  annual  produce  of  her  residuary 
personal  estate  to  him ;  and  then  she  pro- 
ceeds as  follows : — *^  And  from  and  after  the 
decease  of  the  said  William  Davies,  in  trust 
for  the  children  of  the  said  William  Davies, 
as  they  severally  attain  the  age  of  twenty- 
five  years,  equally  to  be  divided  between 
them,  if  more  than  one ;  and  if  but  one, 
then  the  whole  to  such  one  child ;  the  income 
to  be  applied  during  their  respective  minori- 
ties by  the  guardians,  for  the  time  being,  of 
the  said  children  or  child,  for  their  respective 
support,  maintenance,  and  education ;  and 
in  case  no  child  of  the  said  William  Davies 
shall  live  to  attain  the  age  of  twenty-five 
years,  then  in  trust  for  the  children  of  the 
said  James  Davies"  in  the  manner  she  has 
pointed  out.  The  question  is,  whether  the 
gift  to  the  children  of  William  Davies  is  void 
for  remoteness.  And  it  is  necessary  to  con- 
sider, first,  the  effect  of  the  direction  to 
divide  between  the  children  as  they  seve- 
rally attain  the  age  of  twenty-five  years; 
secondly,  the  efiect  of  the  direction  to  apply 
the  interest  during  the  minorities  of  the  chil- 
dren, for  their  support,  maintenance,  and  edu- 
cation ;  and  thirdly,  the  effect  of  the  gift  over. 
As  to  the  first  point,  I  think,  that  if  the 
direction  to  divide  had  stood  alone,  the  gift 
would  be  too  remote,  as  in  the  case  of  Leake 
V.  RMnson,    It  is  only  throu^  the  me- 


dium of  the  direction  given  to  the  tnutaes, 
that  you  can  ascertain  who  are  d&e  persons 
intended  to  take,  and  what  are  the  benefits 
intended  for  them.  The  trust  is,  for  all  the 
children  of  William  Davies,  as  they  severally 
attain  the  age  of  twenty-five  years;  none 
were  to  be  excluded,  and  none  were  to  have 
anything  till  the  age  of  twenty-five  years 
was  attained.  This  is  too  remote.  But 
expressions  of  this  kind,  of  themselves  im- 
porting a  postponement  of  the  vesting,  may 
be  so  controuled  by  other  expressions 'and 
circumstances  as  to  postpone  payment  or 
possession  only,  and  not  the  vesting.  And 
it  has  been  held,  that  a  direction  to  apply 
the  interest  for  the  benefit  of  the  legatees, 
affords  evidence  of  intention  to  vest  the 
capital.  And  itbas  not  been  disputed,  that 
if  the  testator  had  directed  the  whole  interest 
to  be  applied  for  the  benefit  of  the  legatees 
during  the  whole  time  between  the  d^itfa  of 
the  tenant  for  life  and  the  time  of  payment, 
and  if  there  had  been  no  gift  over,  it  must 
have  been  held,  that  the  capital  was  vested ; 
but  as  the  direction  does  not  extend  to  the 
whole  time,  but  is  confined  to  the  minori- 
ties of  the  children,  and  as  the  application  is 
to  be  by  the  guardians  for  the  support,  main- 
tenance, and  education  of  the  children,  it 
was  argued,  that  the  interval  between  the 
twenty-one  years  and  the  twenty-five  years 
of  age  of  each  child,  during  which  there  is 
no  direction  to  apply  the  interest,  prevents 
that  direction  from  being  considered  as  a 
direction  to  apply  the  whole  interest,  and 
therefore  does  not  afford  a  presumption  that 
the  capital  was  intended  to  vest.  In  die 
cases  of  Hoath  v.  Hoath  (6),  and  Murray 
V.  Addenbrookj  and  many  other  cases,  the 
direction  was  to  apply  the  interest  witiioat 
exception,  and  the  gift  was  held  to  be  vested. 
In  Leake  v.  Robinson,  BuU  v.  Pritchard  (7), 
and  other  cases,  the  trustees  had  authority 
or  power  to  apply  the  interest  of  so  much 
as  they  might  think  proper  or  deem  neces- 
sary, towards  the  maintenance  of  the  chil- 
•dren ;  and  in  the  case  of  Vawdryy.  Geddes, 
the  interest  was  at  the  discretion  of  die  exe- 
tors  to  be  applied  for  the  maintenance  and 
education  of  the  children,  or  accumulated 
for  then:  benefit  until  they  should  severally 
attain  the  age  of  twenty-two  years ;  and  in 
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those  cases  it  was  held,  that,  notwithstand- 
ing the  power,  authority,  or  discretion  to 
apply  the  interest,  or  part  of  it,  to  the  main- 
tenance of  the  children,  it  was  the  vesting, 
and  not  merely  the  time  of  payment,  that 
was  postponed.  But  too  much  reliance 
must  not  he  placed  on  the  expression,  **  the 
whole  interest,"  that  is  used  in  some  of  the 
cases.  In  Lane  v.  Goudge  (8),  30Z.  a  year 
was  given  out  of  the  interest  to  a  party  for 
life,  and  in  Jones  v.  MachUwain,  an  annuity 
of  1001.  a  year  was  given  out  of  the  interest 
to  the  father  of  the  children ;  and  in  Bland 
V.  WiUiamSy  there  was  a  direction,  and  not  a 
meare  power  or  authority,  to  apply  the  inter- 
est, or  a  sufficient  portion  thereof^  to  the 
maintenance  of  the  children,  and  to  transfer 
so  much  of  the  interest  as  was  not  applied 
to  their  maintenance  when  they  should  attain 
the  age  of  twenty-four  years  ;  and  in  those 
cases  the  gift  was  held  to  be  vested.  I 
have  found  no  case  precisely  like  the  pre- 
sent, in  which,  the  payment  being  postponed 
for  a  long  minority,  the  express  direction  to 
apply  the  interest  extends  only  to  the  mino- 
rity. The  case  is,  that  the  testatrix,  having 
expressed  the  trust  as  to  her  residuary  estate 
for  the  children  of  William  Davies,  makes 
no  distinct  gift  of  the  interest ;  but  proceed- 
ing as  if  she  had  already  done  what  was  re- 
quisite to  entitle  the  children  to  interest,  she 
directs  the  interest  to  be  applied  for  their 
support,  maintenance,  and  education,  by  the 
guardians  during  their  minority.  It  appears 
to  me,  diat  she  expresses  herself  as  if  she 
considered  the  children  entitled  to  the  inter- 
est, by  the  direction  to  divide  the  capital  at 
a  fdture  period.  The  inference  or  implica- 
tion arises  from  the  direction  to  apply  the 
interest.  There  is  a  gift  payable  at  a  fdture 
time,  and  a  direction  shewing  that  the  chil- 
dren are  to  have  the  benefit  of  the  interest 
on  the  death  of  the  tenant  for  life.  This 
direction  expresses  that  during  the  minority 
the  interest  is  to  be  applied  by  the  guardians 
for  the  support,  maintenance,  and  educa- 
tion of  the  children ;  and  there  is  no  express 
direction  of  the  application  of  the  interest 
after  the  minorities  ceased.  At  that  time, 
therefore,  the  mode  of  enjoyment  expressly 
directed  ceased;  but  I  do  not  think  it  is 
therefore  to  be  concluded  that  there  is  to  be 
no  enjoyment.     And  on  this  part  of  the 

(8)  0  Vm.  226. 


case,  it  appears  to  me,  that  the  direction  in 
the  second  part  of  the  residuary  bequest,  as 
to  the  application  of  the  interest,  qualifies 
the  first  part — the  direction  for  the  division 
of  the  residue ;  and  that  the  direction  for 
division  of  the  residue,  followed  by  tiie 
direction  to  apply  the  interest,  would,  with- 
out more,  give  vested  interests  in  the  resi- 
due to  the  children  of  William  Davies.  But 
then,  it  is  argued,  that  the  gift  over  is  whoUy 
inconsistent  with  that  conclusion,  and  shews 
the  testatrix  could  not  have  intended  to  give 
vested  interests.  The  arguments  rest  en- 
tirely on  the  dicta  of  Sir  John  Leach  in 
the  cases  of  Vawdry  v.  Geddes^  and  Bland 
v.  Williams,  In  Vawdry  v.  Geddes,  that 
leamed  Judge  is  reported  to  have  expressed 
himself  thus : — **  Where  interim  interest  is 
given,  it  is  presumed,  that  the  testator  meant 
an  immediate  gift,  because,  for  the  purpose 
of  interest,  the  particular  legacy  is  to  be 
immediately  separated  from  the  bulk  of 
the  property;  but  that  presumption  fails 
entirely  when  the  testator  has  expressly  de- 
clared that  the  legacy  is  to  go  over  in  case 
of  the  death  of  the  legatee  befbre  a  particular 
period."  And  in  Bland  v.  Williams,  he  is 
reported  to  have  said, — "  If  the  gift  over  is 
simply  upon  the  death  under  twenty-four^ 
then  Uie  gift  could  not  vest  before  that  age." 
It  is  to  be  observed,  that  in  neither  of  those 
cases  did  the  facts  require  any  decision  on  the 
points  to  which  these  dicta  relate.  In  Vaw- 
dry V.  Geddes,  the  gift  over  to  the  surviving 
ch^dren  of  any  of  the  sisters,  was  on  the 
death  of  any  such  children  without  leaving 
issue;  and  the  gift  over  to  the  surviving 
sisters  and  the  children  of  any  of  them,  was 
on  the  death  of  all  the  chilcbren  of  any  of 
the  sisters  without  issue.  The  case  related 
to  a  share  of  the  residue,  not  to  a  particular 
legacy;  and  there  was  no  distinct  gift  of 
interest,  but  a  direction  to  apply  and  accu- 
mulate the  interest  for  the  benefit  of  the 
legatees  till  they  attain  the  age  of  twenty-^ 
two.  In  the  case  of  Bland  v.  WiUiams,  the 
gift  over  was  on  the  death  of  any  of  the 
children  under  twenty-four  without  leaving 
issue,  and  the  gift  was  held  to  be  vested. 
The  proposition  which,  in  argument,  was 
founded  on  the  dicta  of  Sir  John  Leach  is, 
that  in  a  case  where  there  is  a  gift  payable 
at  a  future  time,  in  terms  which,  in  diem- 
selves,  import  contingency,  and  subsequent 
direction  to  apply  the  interest  in  such  man- 
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ner  as  would,  in  iJie  absence  of  any  gift 
over,  vest  the  residue ;  yet  the  mere  circum- 
stance of  a  gift  over,  simply  on  the  death 
before  the  time  of  payment,  does  itself  pre- 
vent the  vesting.  Now,  in  ordinary  cases, 
the  gift  over  upon  a  contingency  does  not  of 
itself  prevent  Uie  vesting  in  the  first  donee ; 
for,  although  it  is  reported,  that  in  the  case  of 
Scott  V.  Bargeman^  Lord  Macclesfield  stated 
the  reason  of  his  decision  to  be,  that  the 
share  of  the  legatees  did  not  vest  absolutely 
in  any  of  them,  in  regard  it  was  possible 
all  might  die  under  twenty-one  or  marriage, 
in  which  case  it  was  devised  over;  yet,  in 
Shey  V.  Barnes,  Sir  William  Grant  observed, 
that  the  reason  seems  to  imply  a  proposition 
that  is  untenable  in  point  of  law,  namely, 
that  the  mere  circumstance  of  all  the  shares 
being  given  over  on  a  contingency,  does  of 
itself,  and  without  more,  prevent  any  of  the 
shares  firom  vesting  in  the  meantime ;  and, 
he  added,  that  he  took  it  to  be  clear,  that  a 
devise  over,  upon  a  contingency,  has  no  such 
effect,  provided  the  words  of  the  bequest  be 
in  other  respects  sufficient  to  pass  a  present 
interest.  Such  a  devise  over  of  the  entirety 
may,  indeed,  be  called  in  aid  of  other  cir- 
cumstances, to  shew  that  no  present  interest 
was  intended  to  pass :  but  that  it  is  alone 
sufficient  to  prevent  vesting,  cannot,  I  think, 
be  maintained.  Now,  in  ihe  present  case, 
it  appears  to  me,  that  the  woi^s  of  the  be- 
quest to  the  children  of  William  Davies  are 
sufficient  to  pass  a  present  interest.  Such 
appears  to  me  to  be  the  true  construction  of 
the  words  the  testatrix  has  used ;  and  when 
we  have  once  reached  the  result  or  meaning 
of  the  words  under  consideration,  I  appre- 
hend effect  should  be  given  to  that  meaning, 
just  as  if  it  had  been  expressed  in  direct  and 
unambiguous  terms.  The  meaning,  indeed, 
must  be  collated  firpm  the  whole  will,  and 
every  part  of  it  must  be  taken  into  consi- 
deration ;  but  the  gift  over  does  not  appear 
to  be  accompanied  by  any  other  circum- 
stances tending  to  shew  that  no  present  in- 
terest was  intended  to  pass,  but,  on  the  con- 
trary, affords  some  evidence  of  an  intention 
to  divest  after  a  previous  vesting :  and,  on 
the  whole,  it  appears  to  me,  that  the  resi- 
duary bequest  to  the  children  of  William 
Davies  the  younger  is  a  valid  bequest. 


.} 


ASHTON  0.  M^DOUGHALL. 


M.R* 
Feb.  12;  Apr.  18. 

Baron  and  Feme — Settlement — Wife's 
Reversionary  Interest. 

The  reversionary  interests  of  a  married 
woman  are  not  assignable  as  against  herself 
surviving  her  husband;  hut  the  assignment 
of  such  as  fall  into  possession  during  her 
coverture  may  be  vaUd, 

John  Starie,  by  his  will,  dated  the  3rd  of 
October  1812,  gave  and  devised  to  George 
Trimby  and  John  Thomas  Redman  all  his 
freehold  estates,  upon  trust  to  pay  the  rents 
thereof  to  Mrs.  Sarah  Russell,  for  her  life ; 
and  immediately  after  her  decease,  in  trust 
for  the  sole  use  and  benefit  of  her  grand- 
daughter, Susannah  Eliza  Paddon,  if  living 
at  ^  time  of  his  decease.  And  he  gave 
and  bequeathed  unto  his  said  trustees  the 
sum  of  5,0002.,  SI.  per  cent,  bank  annu-* 
ities,  upon  trust  to  pay  the  interest,  divi- 
dends, and  proceeds  thereof  unto  Mrs. 
Sarah  Russell,  for  her  life;  and  after  her 
decease,  to  transfer  the  same  into  the  name 
of,  and  that  the  same  should  become  the 
sole  property  of  the  said  Susannah  Eliza 
Paddon,  for  her  own  use  and  benefit,  to- 
gether with  all  dividends  then  due.  And  the 
said  testator  bequeathed  his  leasehold  pro- 
perty imto  his  said  trustees,  upon  such  trusts 
for  die  benefit  of  Mrs.  Susan  Wright  as  are 
therein  mentioned  ;  and  in  case  ^  should 
die  before  the  expiration  of  the  said  leases, 
then  upon  trust  to  sell  the  same,  and  stand 
possessed  of  the  proceeds  thereof,  for  such 
of  the  children  of  his  daughter,  Elizabeth 
Paddon,  as  should  be  then  living,  equally, 
to  become  vested  and  payable  to  them  at 
their  respective  ages  of  twenty-one.  And 
the  testator  gave  unto  his  said  trustees  the 
interest  and  dividends  of  a  further  sum  of 
5,000/.,  3/.  per  cent  bank  annuities,  upon 
trust  to  pay  the  same  unto  and  to  the  sepa- 
rate use  of  the  said  Mrs.  Susan  Wright,  for 
her  life ;  and  immediately  after  her  decease, 
upon  trust  for  the  said  Susannah  Eliza 
Paddon,  for  her  own  use  and  benefit,  with 
a  direction  that  the  principal  should  be 
assigned  to  her  upon  her  attaining  the 
age  of  twenty-one.  And  as  to  all  the  rest 
and  residue  of  the  said  testator's  estate  and 
effects,  he  gave,  devised,  and  bequeathed 
the  same  unto  his  said  trustees,  upon  trust 
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to  stand  possessed  of  the  proceeds  thereof^ 
and  to  pay  amongst  the  childien  of  his  said 
danght^y  Elisabeth  Paddon,  who  might  be 
living  at  the  time  of  his  decease,  equally, 
upon  their  attaining  their  respective  ages  of 
twenty-one  years.  And  the  said  testator 
farther  gave  and  bequeathed  unto  his  said 
giandchildren,  and  to  the  survivors  and  sur- 
vivor of  them,  the  sum  of  2,000^.,  BL  per 
cent,  bank  annuities,  the  interest  and  divi* 
dends  thereof  to  be  paid  to  them  in  equal 
shares  until  thdr  respectively  attaining 
twenty-one,  and  the  principal  to  be  transfer- 
red to  them  upon  their  severally  attaining 
twenty-one,  equally.  And  the  said  testator 
in  like  manner  gave  to  his  grandchildren 
400^.,  long  annuities,  for  their  own  uses  and 
benefits ;  and  he  appointed  the  said  Geoige 
Trimby  and  John  Thomas  Redman  to  be  the 
executors  of  his  will.  The  testator  died  in 
March  1815,  and  his  will  was  proved  by  the 
said  George  Trimby  alone.  The  testator  left 
him  surviving,  the  said  Sarah  Russell,  Susan 
Wright,  Susannah  Elizabeth  Paddon,  and 
three  other  children  of  the  said  Elizabeth 
Paddon. 

In  Trinity  tenn,  1815,  a  suit  was  com- 
menced, intituled,  **  GuUan  v.  Trimby,"  &r 
obtaining  payment  of  certain  legacies  given 
by  the  testator's  wiU,  under  which  the  ac- 
counts were  duly  taken;  and  by  certain 
orders  therein,  two  several  sums  of  8,000^., 
9L  per  cent,  bank  annuities,  were  transferred 
into  the  name  of  the  Accountant  General,  in 
trust  in  the  cause,  the  one  sum  being  carried 
to  the  account  of  Sarah  Russell,  for  her  life, 
and  the  other  to  the  account  of  Susan 
Wright,  for  her  life ;  and  the  sum  of  100/., 
long  annuities,  was  carried  over  to  the  ac- 
count of  Susannah  Elizabeth  Paddon,  as 
her  share  of  the  400Z.  long  annuities,  given 
by  the  testator's  will  to  l£e  children  of  his 
daughter,  Elizabeth  Paddon.  The  testa- 
tor's personal  estate  was  found  to  be  insuf- 
ficient to  satisfy  his  pecuniary  and  stock 
l^^acies,  and  the  residue  thereof  was  there- 
fore apportioned  amongst  the  legatees ;  and 
the  sum  of  653/.  79.' 2d,  sterling  was  appor- 
tioned in  respect  of  the  said  legacy  of  2,000/., 
SI.  per  cent,  bank  annuities,  given  to  the 
children  of  the  said  Elizabeth  Paddon ;  and 
the  share  thereof  of  the  said  Susannah 
Elizabeth  Paddon  was  laid  out  in  the  pur- 
chase of  151/.  48.  Sd.,  SI.  per  cent,  bank 
annuities,  and  carried  over  to  the  aceoimt 
New  Series,  X1.~Chanc. 


of  the  said  Susannah  Elizabeth  Paddon.  On 
the  8th  of  June  1818,  Susannah  Elizabeth 
Paddon,  being  then  an  infant,  intermarried 
with  one  James  Harnett ;  and  shortly  after- 
wards a  suit  was  instituted,  on  behalf  of  the 
other  children  of  the  said  Elizabeth  Paddon, 
against  the  acting  executor,  George  Trimby, 
and  James  Harnett  and  his  wife,  under  the 
tide  of  '*  Paddon  v.  Trimby,"  to  administer 
the  testator's  estate ;  and  an  order  was  made 
in  the  two  causes,  on  the  8th  of  December 
1818,  referring  it  to  the  Master  to  approve 
of  a  proper  setdement  to  be  made  on  the 
said  Susannah  Elizabeth,  then  the  wife  of 
James  Harnett.  An  indenture  of  setdement, 
dated  the  12th  of  July  1819,  was  accord- 
ingly made  and  executed  by  and  between 
the  said  James  Harnett,  and  Susannah 
Elizabeth,  his  wife,  of  the  one  part,  and 
Alexander  M'Doughall  and  Thomas  Dob- 
son  of  the  other  part,  whereby  the  said 
James  Harnett  covenanted,  that  as  soon 
as  his  wife  should  attain  the  age  of  twenty- 
one,  he  and  she  would  levy  a  fine  of  the  reel 
estate  devised  to  her  by  the  testator's  will, 
and  the  leaseholds  and  other  personal  estate 
bequeathed  thereby  unto  her  were  assigned 
unto  the  said  Alexander  M^Doughall  and 
Thomas  Dobson,  upon  trust  to  pay  the 
income  thereof  as  the  said  Susannah  Eliza- 
beth Harnett  should  appoint,  notwithstand- 
ing her  present  or  any  Aitnre  coverture,  but 
not  by  way  of  charge,  assignment,  or  antici- 
pation ;  and  in  default  thereof,  to  pay  the 
same  to  the  said  Susannah  Elizabedi  Har- 
nett, fer  her  own  sole  and  separate  benefit, 
firee  from  the  debts  and  engagements  of  the 
said  James  Harnett  or  any  ftiture  husband ; 
for  which  purpose  it  was  thereby  declared, 
that  the  receipts  of  the  said  Susannah  Eliza- 
beth Harnett  should  be  a  good  discharge  for 
the  same ;  and  after  her  decease,  upon  trust 
for  the  children  of  her  then  present  or  any 
future  coverture,  as  she  should  appoint ;  and 
in  default  of  appointment,  to  her  children  in 
manner  therein  mentioned. 

Susannah  Elizabeth  Paddon  attained 
twenty-one  on  the  24th  of  December  1821 ; 
and  a  fine  was  shortly  afterwards  levied  of 
the  freehold  estates,  in  pursuance  of  the 
covenant  contained  in  the  said  setdement. 

Mrs.  Sarah  Russell  died  in  January  1 823 ; 

and  shordy  after,  an  order  was  made,  upon 

the  petition  of  the  said  Alexander  M'Dou- 

ghall  and  .Thomas  Dobson,  for  a  transfer  of 
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the  5,000Z.,  SL  per  cent,  bank  annuities, 
then  standing  to  the  account  of  Sarah 
Russell,  for  her  life,  to  the  account  of  Su- 
sannah Elizabeth  Paddon.  The  5,000^., 
SI,  per  cent,  bank  annuities,  was  not  carried 
over  under  the  above  order ;  but  by  virtue 
of  a  subsequent  order,  made  after  the  death 
of  the  said  James  Harnett,  which  happened 
in  August  1828,  and  after  the  marriage  of 
Susannah  Elizabeth  Harnett  with  Charles 
Edmund  Birch,  which  happened  in  1829, 
and  by  an  order  dated  the  19th  of  December 
1829,  it  was  ordered,  that  the  long  annuities 
should  be  transferred  from  the  account  of 
Susannah  Elizabeth  Paddon  to  .Mexander 
M^Doughall  and  Thomas  Dobson.  Susan 
Wright  died  on  the  12th  of  June  1830, 
whereupon  an  order  was  made  for  transfer- 
ring the  5,000/.,  31,  per  cent  bank  annuities, 
from  the  account  of  Susan  Wright,  for  her 
life,  to  M'Doughall  and  Dobson,  on  the 
trusts  of  the  settlement  of  the  12th  of  July 
1819.  On  the  30th  of  March  1811,  Charles 
Edmund  Birch  died ;  and  on  the  18th  of 
June  1832,  Susannah  Elizabeth  Birch  inter- 
married with  the  plaintiff,  Robert  Ashton. 
No  settlement  of  the  property  of  Mrs.  Ashton 
was  executed  upon  her  marriage  with  Birch 
or  with  the  plaintiff.  There  were  four  chil- 
dren of  the  marriage  of  Mrs.  Ashton  with 
James  Harnett,  and  one  by  her  marriage 
with  the  plaintiff.  In  the  year  1837,  a 
separation  took  place  between  the  plaintiff 
and  his  wife ;  and  in  Jime  1 838,  the  plaintiff 
filed  his  Original  bill  in  this  suit,  whereby 
he  insisted,  Siat  the  settlement  did  not  bind 
the  separate  property  of  his  wife,  or  at  least 
such  as  was  expectant  or  reversionary,  or 
did  not  fall  into  possession  during  the  life  of 
Harnett,  or  as  would  not  have  vested  in 
Harnett  if  a  settlement  had  not  been  made ; 
and  therefore,  the  two  several  sums  of 
5,0002.,  Si,  per  cent,  bank  annuities,  and 
the  share  of  Mrs.  Ashton  in  the  leaseholds, 
which  were  at  the  time  of  the  marriage 
vested  in  her,  free  from  the  trusts  of  the 
settlement,  before  the  marriage  of  the  plaintiff 
with  Mrs.  Ashton,  became  the  absolute  pro- 
perty of  the  plaintiff  in  her  right.  And  the 
bill,  after  charging  various  breaches  of  trust 
against  the  trustees  of  the  settlement,  prayed, 
that  the  rights  of  the  plaintiff,  and  of  lus  wife, 
and  their  children,  might  be  ascertained ;  and 
that  it  might  be  declared,  that  the  estate 
and  interest  of  Mrs.  Ashton  in  th^  trust  pre- 


mises under  the  indenture  of  settlement,  was 
not  subject  to  her  separate  use ;  and  that  the 
plaintiff,  in  right  of  his  wife,  was  entitled  to 
the  same.  It  appeared,  that  a  fine  of  the 
real  estates  had  been  duly  levied  in  the  life- 
time of  Harnett ;  that  at  the  time  of  the  mar- 
riage of  the  plaintiff  with  Mrs.  Ashton,  the 
trustees  of  the  settlement,  with  the  know- 
ledge and  consent  of  the  plaintiff,  received 
the  income  and  the  arrears  then  due  of  the 
property  contained  in  the  settlement;  and 
that  the  plaintiff,  at  the  time  of  his  marriage 
and  afterwards,  was  cognizant  of  the  contents 
of  the  settlement,  and  acquiesced  therein. 
The  principal  question  was,  whether  the  two 
several  sums  of  5,0002.  and  the  leasehold 
property  of  Mrs.  Ashton  were  bound  by  the 
settlement  of  1819,  upon  her  surviving  her 
former  husbands ;  and  whether  such  settle- 
ment was  valid  against  the  plaintiff. 

Mr,  Pemherton  and  Mr,  Hubback,  for  the 
plaintiff. — By  the  will  of  Starie,  Mrs.  Ash- 
ton became  entitled  to  two  sums  of  5,0002. 
stock,  expectant  on  the  deaths  of  certain 
persons  named  in  the  will,  and  also  to  cer- 
tain leasehold  property,  none  of  which  pro- 
perty had  been  reduced  into  possession  at 
the  date  of  the  settlement  in  1819,  which 
was  executed  after  her  marriage  with  Har- 
nett, and  during  her  infiincy.  By  that  set- 
tlement, Mrs.  Ashton  debarred  herself  of  the 
power  of  touching  her  fortune  during  her 
life,  and  of  raising  any  sums,  even  for  neces- 
saries ;  and  the  first  question  is,  whether  her 
interest  was  concluded  by  such  settlement 
The  plaintiff  contends,  that  Mrs.  Ashton  did 
not  part  with  her  property  by  the  settlement, 
because  she  was  a  minor ;  and  that  Harnett 
had  no  power  thereby  to  bind  the  interests 
of  his  wife  surviving  him,  although  he  could 
have  bound  his  own  interests  and  those 
which  he  might  have  acquired  during  the 
coverture.  If  this  be  so,  neither  Harnett  nor 
Birch  having  reduced  the  interest  of  Mrs. 
Ashton  in  the  stock  in  the  leaseholds  into 
possession  during  their  respective  covertures, 
it  follows,  that  5ie  property  was  unfettered 
by  the  settlement  on  Ashton's  marriage,  and 
that  he  is  now  entitled  to  it,  subject  to  a 
settlement  thereof,  as  he  has  never  in  any 
way  acquiesced  in  the  settlement. 

Mr,  KindersUy  and  Mr,  Purvis,  for  Mrs. 
Ashton. — The  plaintiff  had  no  thoughts  of 
filing  his  bill  until  after  the  decision  of 


Digitized  by 


Google 


TRINITY  TERM,  1842, 


347 


Massey  v.  Parker  (\\  which  gave  him  the 
first  idea  that  the  property  was  not  hound 
to  the  separate  use  of  Mrs.  Ashton ;  and 
hefore  that  time,  he  never  disputed  the  set- 
tlement ;  on  the  contrary,  he  acquiesced  in 
it,  and  the  income  was  received  hy  the  trus- 
tees under  a  power  of  attorney,  executed  hy 
Mrs.  Ashton,  with  his  consent.  Suppose, 
however,  the  claim  of  the  plaintiff  to  he  well 
founded,  the  Court  will  not  disturh  the  set- 
tlement already  made — Middlecome  v.  Mar' 
low  (2) ;  and  even  if  Mrs.  Ashton,  on  her 
marriage  with  the  plaintiff,  had  desired  to 
destroy  the  settlement,  yet  as  Mr.  Ashton 
recognized  it,  the  Court  will  not  now  declare 
it  to  he  disturhed.  Besides,  the  length  of 
time  precludes  him  from  setting  up  the  rights 
he  now  claims ;  and  he  knew  of  the  exist- 
ence of  the  settlement  before  marriage,  and 
is  therefore  bound  by  it.  The  law  is  esta- 
blished, that  when  there  is  a  settlement 
made  by  the  family  of  an  infant  previously 
to  the  marriage,  it  will  bind  the  wife  sur- 
viving and  any  future  husband — Han>y  v. 
Ashley  (3).  The  one  sum  of  5,000Z.  stock, 
fell  into  possession  during  the  life  of  Har- 
nett, and  the  other  sum  of  5,000^.  during 
the  life  of  Birch,  the  second  husband ;  and 
by  orders  of  the  Court,  they  were  transferred 
into  the  names  of  the  trustees  of  the  settle- 
ment. Harnett  and  Birch  well  knew  the 
reasonableness  of  allowing  these  sums  to  be 
vested  in  the  trustees ;  and  can  a  subsequent 
husband  put  himself  in  a  better  position  than 
they  were  in  ?  Various  other  orders  affecting 
the  property  were  afterwards  made,  without 
any  complaint  by  the  plaintiff  than  by  filing 
his  bill ;  and  he  now  asks  for  a  decree  to 
treat  all  these  orders  as  a  nuUity,  and  to  get 
possession  of  the  funds,  without  having  any 
property  of  his  own  to  give  any  dower  to  his 
wife. 

Mr,  G.  Turner  and  Mr.  Lewis^  for  the 
children; 

Mr,  Tinney  and  Mr,  Bagshawe^  for  the 
trustees;  and 

Mr.  Wood,  for  other  parties,  cited — 
Donne  v.  Hart,  2  Russ.  &  Myl.  360 ; 
s.  c.  1  Law  J.  Rep.  (n.s.)  Chanc.  57 ; 
TroUope  v.  Linton,  1  Sim.  &  Stu.  477; 
s.  c.  2  Law  J.  Rep.  Chanc.  3 ; 

(1)  2  Myl.  &  K.  174 ;  1.  c.  4  Law  J.  Rep.  (n.8.) 
Chanc.  47. 

(2)  2  Atk.  519. 
(8)  8  Ibid.  610. 


Johnson  v.  Johnson,  1  Keen,  648 ;  s.  c. 
6  Law  J.  Rep.  (n.s.)  Chanc.  306. 

Woodmeston  v.  Walker,  2  Russ.  &  Myl. 
197;  s.  c.  9  Law  J.  Rep.  Chanc.  257; 
in  support  of  their  argument,  that  the  chose 
in  action  of  a  wife  surviving  her  husband 
would  not  be  boimd  by  her  marriage  settle- 
ment; and — 

A  damson  v.  Armitage,  19  Ves.  416 ; 

Ex  parte  Ray,  1  Madd.  199; 

Stanton  v.  HaU,  2  Russ.  &  Myl.  175 ; 
s.  c.  9  Law  J.  Rep.  Chanc.  Ill; 

Tyler  v.  Lake,  2  Russ.  &  Myl.  188  ; 
on  the  construction  of  the  terms  "  sole  pro- 
perty," and  "  own  use  and  benefit,"  in  the 
will  of  Starie,  and  their  operation  in  giving 
to  Mrs.  Ashton  a  separate  estate  in  the  two 
sums  of  5,000Z.  stock. 

Mr.  Pemberton,  in  reply. — The  plaintiff 
is  entitled  to  the  capital  of  the  funds,  sub- 
ject to  a  settlement  which  the  Court  must 
make,  having  regard  to  all  the  circumstances 
of  the  case ;  and  the  main  point  is,  whether 
the  funds  were  given  to  the  separate  use  of 
Mrs.  Ashton  by  Starie*s  will.  By  this  will, 
5,000^.  stock  is  given  to  Mrs.  Russell  for  her 
life ;  and  after  her  decease,  the  trustees  are 
directed  to  transfer  the  same  into  the  name  of, 
and  that  the  same  may  become  the  sole  pro- 
perty of,  Mrs.  Ashton,  for  her  own  use  and 
benefit ;  and  the  other  5,000/.  stock  is  given 
to  the  trustees,  after  the  death  of  Mrs. 
Wright,  upon  trust  for  Mrs.  Ashton,  for  her 
own  use  and  benefit.  The  word  "  sole"  is 
introduced  in  reference  to  subsequent  words 
and  expressions ;  and  though  there  are  de- 
cisions in  which  such  words  as  **  sole"  and 
"  her  own"  have  been  held  to  give  a  sepa- 
rate estate,  those  cases  have  been  decided 
upon  construction.  In  the  ctise  of  Adamson 
V.  Armitage,  the  expression  of  Sir  William 
Grant  would  not  have  arisen,  unless  it  had 
been  that  the  income  was  to  be  paid  into 
the  hands  of  the  trustees ;  and  the  words  of 
the  gift  were  absolute,  being  "  sole  use  and 
benefit."  In  Ex  parte  Ray,  the  gift  was 
to  a  married  woman ;  and  the  effect  was  to 
guard  against  the  marital  right.  No  decision 
meets  this  case,  which  depends  on  the  con- 
text. The  argument,  that  an  in&nt  may  be 
bound  as  to  property  by  a  settlement  made 
by  a  guardian  during  her  infancy,  is  good  to 
some  extent ;  but  it  is  clear,  that  the  settle- 
ment will  not  affect  any  property  not  reduced 
mto  possession  during  the  marriage — 


Digitized  by 


Google 


848 


COURT  OF  CHANCERY: 


Simson  y.  Jones,  2  Russ.  &  Myl.  865  ; 
8.  c.  9  Law  J.  Rep.  Cbanc.  106. 

Johnson  v.  Johnson,  1  Keen,  648 ;  s.  c. 
6  Law  J.  Rep.  (n.s.)  Chanc.  806. 

Tullett  V.  Armstrong,  1  Keen,  429 ;  8.  c. 
5  Law  J.  Rep.  (n.s.)  Chanc.  308. 
and  the  doubt  is,  whether  it  will  affect  such 
property  as  the  husband  has  the  power  of 
reducing  into  possession  during  the  mar- 
riage, but  did  not  do  so.  The  settlement 
was  made  after  the  marriage  of  Mrs.  Ashton, 
when  she  could  not  contract  concerning  her 
property,  nor  could  Harnett  contract  to  bind 
the  interest  of  his  wife  surviving  him. 

Stamper  v.  Barker,  6  Mad.  157. 

HutchingsY.  Smith,  9  Sim.  187  ;  s.  c.  7 
Law  J.  Rep.  (n.s.)  Chanc.  188. 
Harnett  had  the  power  to  reduce  into  his  pos- 
session the  5,000^  stock,  expectant  on  the 
death  of  Mrs.  Russell ;  but  as  he  did  not  do 
so,  nor  do  anything  equivalent  to  it,  the  stock 
was  not  bound,  but  survived  to  the  wife 
immediately  upon  Hamett*s  death,  as  if  no 
settlement  had  ever  been  made ;  and  the 
same  may  be  said  concerning  the  5,000L 
which  fell  in  diuing  the  second  marriage. 
And  it  not  only  appears  that  the  former 
husbands  did  not  conclude  the  interests  of 
Mrs.  Ashton,  but  that  they  themselves 
thought  they  had  not  done  so ;  and  there- 
fore, upon  their  deaths  the  funds  in  question 
survived  to  Mr.  Ashton,  without  any  objec- 
tion that  a  settlement  of  them  had  been 
executed,  or  that  any  of  them  had  been 
bound  by  a  reduction  into  possession  during 
the  lives  of  her  former  husbands.  Whatever 
agreement  may  have  been  entered  into  be- 
tween Mrs.  Ashton  and  Burch  in  reference 
to  the  settlement,  cannot  affect  Mrs.  Ashton, 
who  can  only  be  bound  to  the  extent  of  the 
validity  of  it.  If  he  is  bound  by  it,  it  is  by 
no  contract  or  understanding.  Suppose  he 
knew  of  the  settlement,  and  believed  it  to 
be  binding,  and  staked  his  chance  upon  it, 
still  if  there  be  no  contract,  you  can  go  no 
further  than  the  settlement.  If  it  be  i^ewn 
that  Ashton  knew  the  instrument  to  be  in- 
valid, and  intended  to  confirm  it,  the  Court 
would  decree  a  confirmation ;  but  it  has  not 
been  argued  that  an  act  of  confirmation  by 
a  party  ignorant  of  his  right  is  of  no  effect. 

April  18. — The  Master  of  the  Rolls 
(after  stating  the  prayer  of  the  bill,  and  the 
material  facts  of  the  case)  said — I  do  not 


find  anything  which,  as  it  appears  to  me, 
ought  to  induce  the  Court  to  consider  the 
settlement  as  invalid  for  the  protection  of 
Mrs.  Ashton.  The  first  marriage  took  place 
during  her  in&ncy;  and  the  interests  to 
which  she  was  entitled,  and  which  formed 
the  subject  of  the  settlement,  were  for  the 
most  part  reversionary.  The  reversionary 
interests  of  a  married  woman  are  not  assign- 
able as  against  herself  surviving  her  husband ; 
but  an  assignment  of  a  reversionary  interest 
which  flEdls  into  possession  during  her  cover- 
ture, may  be  valid ;  and  there  seems  to  be 
no  reason  why  a  married  woman  may  not, 
after  the  coverture  has  ceased,  adopt  an 
assignment  made  during  the  coverture  for 
her  own  benefit  during  the  whole  of  her  life, 
and  for  the  benefit  of  her  children  after  her 
death.  A  part  of  the  reversionary  interest 
fell  into  possession  during  the  life  of  her  first 
husband,  who  claimed  and  received  the 
benefit  intended  for  him  by  the  settlement, 
and  was  bound  by  it.  After  his  death,  I 
think  that  the  wife  surviving  him,  and  not 
claiming  to  have  the  funds  transferred  to 
herself,  must  be  deemed  to  have  acquiesced 
in  and  adopted  the  settlement,  if  it  was  for 
her  interest  to  do  so.  I  conceive  she  ought 
to  be  deemed  to  have  married  her  second 
husband,  Mr.  Birch,  on  the  fidth  that  her 
property  was  protected  by  that  settlement, 
and  that  he  was  bound  by  it ;  and  he  seems 
to  have  considered  himself  to  be  so.  The 
remainder  of  her  reversionary  interest  fell 
into  possession  during  his  life,  and  became 
subject  to  the  settlement,  and  so  continued 
to  be  at  the  time  of  his  death,  when  the  lady 
again  became  a  widow.  Within  three  months 
after  the  death  of  Mr.  Birch,  she  married  the 
plaintiff;  and  if  a  single  woman  entitled  to 
property  limited  to  her  sole  use,  finee  from 
the  controul  of  any  husband  she  might 
marry,  ought  to  be  deemed,  by  the  act  of 
marriage,  to  have  conferred  such  property 
on  her  husband,  or  if  she  had  practised  any 
fraud  upon  him,  by  misrepresentation  re- 
specting the  property,  or  giving  him  reason 
to  suppose  he  would  become  entitled  to  it  in 
her  right,  Mr.  Ashton  might  have  been  enti- 
tled to  relief.  But  the  case  is  entirely  dif- 
ferent. A  limitation  to  the  separate  use  of 
a  woman,  though  she  may  be  at  the  time 
single,  may  enure  for  her  benefit  after  her 
marriage;  and  Mr.  Ashton,  in  this  case, 
before  his  marriage,  was  perfectly  well  ac- 
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quainted  with  the  getdemeiit.  He  married  his 
wife  knowing  that  her  property  was  limited 
to  her  separate  use ;  and  for  some  years  after 
the  marriage  he  entirely  acquiesced  in  it. 
Under  the  circumstances^  therefore,  I  am  of 
opinion  that  the  plaintiff  is  not,  in  right  of 
his  wife,  entitled  to  any  part  of  the  property 
which  he  claims ;  and  that  the  whole  foun- 
dation on  which  he  asks  for  relief  entirely 
&ils.  It  was  argued,  that  the  plaintiff,  if 
not  entitled  to  more,  was  at  least  entitled  to 
such  part  of  the  income  as  hecame  due  be- 
tween the  death  of  Mr.  Birch  and  her  mar- 
riage with  the  plaintiff ;  but  I  am  of  opinion, 
that  anything  she  was  entitled  to  when  she 
marriec^  was  due  to  the  trustee  for  her 
benefit,  and  was  subject  to  the  trusts,  and 
payable  to  her  after  her  marriage  for  her 
separate  use.  And  as  the  plaintiff  appears 
to  me  to  have  no  interest  in  the  property 
comprised  in  the  settlement,  I  can  give  no 
relief  even  in  respect  of  those  breaches  of 
trust  which  are  alleged  in  the  bill.  It  must, 
therefore,  be  dismissed  with  costs  against  all 
the  defendants. 


M.R.     \ 
(fay  2,  6.  J 


EVANS  r.  BROWN. 


May 

EBchea^— Statute. 

Under  the^^A  WiU.  4.  e.  104,  the  estate 
of  the  lard  of  a  nuinor  by  escheat^  w  aseete 
for  payment  of  the  debts  of  the  tenant  who 
dies  without  heirs. 

Thomas  Llewellyn  Parry,  by  his  will  of  the 
16th  of  June  1834,  devised  to  Thomas  Parry 
Thomas,  his  heirs  and  assigns,  his  &rm  and 
lands  called  Nanty-popty,  in  the  county  of 
Cardigan ;  and  he  devised  all  his  other  real 
estates  in  the  several  counties  of  Cardigan, 
Carmarthen,  and  elsewhere,  to  his,  the  tes- 
tator's, natural  and  reputed  daughter,  Judith 
Parry,  for  her  life,  with  remainder  to  trus- 
tees and  their  heirs  during  the  life  of  Judith 
Parry,  in  trust,  to  preserve  contingent  remain- 
ders, with  remainder  to  the  use  of  her  first  and 
other  sons  in  tail  male,  with  remainder  to 
her  daughters  as  tenants  in  common  in  tail, 
with  remainder  to  his,  the  testator's,  right 
heirs  for  ever;  and  he  thereby  appointed 
Thomas  Lloyd  and  James  Michael  Lewis 
Lloyd  his  executors.     The  testator  died  in 


November  1886,  without  leaving  an  heir, 
and  James  Michael  Lewis  Lloyd  alone  proved 
his  win,  Thomas  Lloyd  having  disclaimed  the 
trusts,  and  renounced  the  probate  thereof.  On 
the  5th  of  December  1836,  a  creditors'  suit 
was  instituted  in  this  court,  intituled  Brown  v. 
Lloyd,  for  the  administration  of  the  estate 
of  ihe  testator,  in  which  a  decree  was  duly 
pronounced,  and  the  usual  reference  was 
directed  to  the  Master,  who,  by  his  report, 
found  that  debts  had  been  proved  to  the 
amount  of  8,609^.  2s.  9d. ;  and  he  alao 
found  that  the  testator,  at  the  time  of  his 
death,  was  not  seised  of  or  entitled  to  any 
copyhold  or  customary  estate  whatsoever, 
and  he  did  not  find  that  he  had  any  heir-at- 
law  or  next-of-kin,  but  that  he  died  seised 
of  certain  freehold  estates  situate  in  the 
counties  of  Cardigan  and  Carmarthen  to  the 
amount  of  859^.  per  annum.  The  cause 
coming  on  to  be  heard  on  further  directions, 
it  was  declared,  that  the  reversion  of  the 
testator's  real  estates,  by  his  will  expressed 
to  be  devised  to  his  own  right  heirs,  was  the 
primary  fund  applicable  in  aid  of  the  testa- 
tor's personal  estate,  to  pay  his  debts ;  and 
it  was  ordered,  that  the  plaintifis  should  be 
at  liberty  to  make  such  application  to  the 
Crown  as  they  should  be  advised,  relating 
to  such  reversion ;  and  further  directions 
were  reserved.  The  plaintifis  presented  the 
memorial  to  the  Lords  of  the  Treasury, 
stating,  that  the  personal  estate  was  insuffi- 
cient for  payment  of  the  testator's  debts,  and 
that  the  reversion  of  the  testator's  real  estates 
devised  to  his  own  right  heirs  had,  by  his 
death  without  heirs,  escheated  and  devolved 
to  her  Majesty,  by  virtue  of  her  royal  prero- 
gative, and  that  the  reversion  was  the  pri- 
mary fund  applicable  in  aid  of  the  testator's 
personal  estate  to  pay  his  debts ;  and  pray- 
ing that  the  Lords  of  the  Treasury  woidd 
issue  their  warrant,  granting  to  the  memo- 
rialists, acting  for  and  on  behalf  of  themselves 
and  the  other  unsatisfied  creditors  of  the 
testator,  the  reversion  of  the  real  estates  of 
the  testator,  devised  to  his  own  right  heirs 
to  them,  and  that  the  same  might  be  sold, 
and  the  proceeds  thereof  might  be  applied 
by  the  memorialists,  acting  imder  the  autho- 
rity and  sanction  of  the  Court  of  Chancery, 
in  aid  of  the  testator's  personal  estate  in 
payment  of  the  costs  of  the  suit  and  the  tes- 
tator's debts,  in  the  same  manner  as  such 
reversion  would,  but  for  the  testator's  dying 
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"without  heiTB,  have  been  applicable.  By  a 
warrant  under  the  sign  manual  of  the  15th 
January  1841,  reciting  an  inquisition,  by 
which  it  was  found,  that  the  reversion  in  fee 
on  the  death  of  Judith  Parry  without  issue, 
escheated  to  the  Crown,  Her  Majesty 
granted  the  said  reversion  to  the  memorial- 
ists and  their  heirs,  upon  trust,  to  make  sale 
and  dispose  thereof,  under  the  direction  of 
the  Court  of  Chancery ;  and  after  payment 
of  the  expenses  of  the  inquisition,  and  of  the 
sale,  to  apply  the  proceeds  in  such  manner 
as  die  Court  of  Chancery  should  direct,  in 
aid  of  the  testator's  personal  estate  in  the 
payment  of  his  debts,  in  the  same  manner 
as  if  the  reversion  had  not  escheated.  No 
steps  were  taken  with  the  view  to  a  sale  of 
the  reversion,  in  consequence  of  the  claim 
of  Edward  Hamlin  Adams  to  be  entitled  to 
the  reversion  in  fee  expectant  on  the  death, 
without  issue,  of  Judith  Parry,  of  the  here- 
ditaments devised  to  her  for  life,  situate  in 
the  county  of  Cardigan,  as  the  lord  of  cer- 
tain manors,  of  or  under  which  the  testator's 
estates  were  held,  in  discharge  of  the  testa- 
tor's debts.  A  supplemental  bill  was  ac- 
cordingly filed  against  the  trustees  and 
Edward  Hamlin  Adams,  raising  the  issue, 
whether  the  reversion  was  in  the  grantees  oif 
the  Crown  or  in  Edward  Hamlin  Adams, 
free  from  the  testator's  debts,  and  praying 
that  it  might  be  sold,  or  a  sufficient  part 
thereof,  for  the  payment  of  the  testator's 
debts,  and  that,  if  necessary  and  proper,  it 
might  be  ascertained  and  declared  who  had 
the  legal  title  in  the  reversion.  Edward 
Hamlin  Adams,  by  his  answer,  set  forth  a 
grant  which  was  made  to  him,  his  heirs,  and 
assigns,  by  the  Crown,  on  the  18th  of  Decem- 
ber 1829,  of  three  manors  or  lordships  in 
the  county  of  Cardigan,  with  the  quit  rents 
and  other  customary  rents  thereto  belonging, 
and  he  claimed  to  be  entitled  to  the  rever- 
sion of  the  estates  devised  to  Judith  Parry, 
as  forming  part  of  such  manors,  and  in  right 
of  them  freed  from  the  testator's  debts ;  and 
also  certain  sums  of  money  on  account  of 
mortuaries  or  quit  rents,  as  lord  of  such 
manors :  and  he  insisted,  that  in  case  the 
reversion  was  held  to  be  applicable  to  the 
payment  of  the  testator's  debts,  it  was  only 
applicable  after  the  exhaustion  of  the  testa- 
tor's other  property. 

Mr.  Twmer  and  Mr.  Pitman^  for  the 
plaintiffs  in  the  supplemental  suit. 


Mr.  Tinney  and  Mr.  Hislop  Clark,  for 
the  plaintiff  in  the  original  suit. 

Mr.  Kenyan  Parker,  Mr.  Spence,  and 
Mr.  Wood^  for  other  parties. 

Mr.  Wray,  for  the  Crown. 

Mr.  PenAerton  and  Mr.  Bates,  for  the 
defendant,  Edward  Hamlin  Adams,  insisted 
that  the  record  was  improperly  framed,  by 
which  Adams  was  compelled  to  contest  with 
co-defendants  the  title  to  an  estate  which 
could  not  be  decided  in  this  suit,  but  by 
writ  or  other  proceedings  at  law,  as  by  scire 
facias,  or  traversing  the  inquisition ;  that  the 
object  here  was  to  make  one  man's  estate 
accountable  for  the  debts  of  another,  for  the 
lord  by  escheat  did  not  claim  under  the 
tenant,  but  he  claimed  that  estate  which  was 
never  granted  to  the  tenant,  and  which  re- 
mained in  him,  and  came  into  possession 
after  the  determination  of  the  tenant's  estate ; 
that  the  estate  by  escheat  of  the  lord  was  in 
part  the  same  as  that  of  the  reversion  of 
a  lessor  not  liable  to  be  charged  or  incum- 
bered by  the  debts  of  the  tenant.  They 
also  insisted,  that  the  statute  3  &  4  Will.  4. 
c.  104,  for  rendering  freehold  and  copyhold 
estates  assets  for  payment  of  simple  contract 
debts,  and  the  3  &  4  W.  &  M.  c.  14,  and 
the  statutes  for  the  relief  of  creditors,  were 
in  pari  materid,  and  gave  no  remedies 
against  the  lord  taking  an  estate  by  escheat 
on  de&ult  of  heirs  of  his  tenant,  but  only 
against  the  devisees  or  heirs  of  the  lord.  The 
following  statutes  and  authority  were  re- 
ferred to — 

36  Edw.  3.  c.  13. 

2  <^  3  Edw.  6.  c.  8. 

8  Hen.  6.  c.  16. 

59  Geo.  3.  c.  94. 

1  Hayes*  8  Conveyancing,  5th  edit.  p.  333. 

1  WiU.  4.  c.  47. 

Mr.  Turner,  in  reply. — The  defendant 
Adams  objects  to  the  form  of  the  pleadings 
and  to  the  rights  of  the  plaintiffs  on  the 
merits ;  and  he  insists  that  diey  cannot  bring 
the  lord  here  to  enforce  their  rights,  and 
secondly,  that  they  cannot  do  so  to  ascertain 
the  extent  of  their  rights.  The  bill  seeks  to 
establish  the  rights  of  creditors  by  raising  an 
issue  between  co-defendants ;  and  the  ques- 
tion is,  whether  the  plaintiffs  have  a  right 
against  the  lord  of  the  manor  under  the  statute 
3  &  4  Will.  4.  C.104.  The  plaintiffs  contend, 
that  the  statutes  carrymg  out  the  rights  of 
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creditors,  inclading  the  3  &  4  Will.  3.  o.  14, 
are  in  pari  materid ;  but  this  is  not  so.  By 
the  3rd  section  of  the  statute  3  &  4  W.  &  M. 
c.  14,  a  right  and  a  co-extensive  remedy  is 
given  against  a  devisee,  and  no  other  remedy 
is  given ;  and  by  the  following  statutes  for 
the  beneiit  of  creditors,  namely,  47  Geo.  3. 
c.  74, 1  Will.  4.  c.  47,  particular  rights  are 
conferred  upon  creditors  against  the  estates 
of  their  debtors ;  and  the  authorities  of  Mr. 
Bates  on  the  construction  of  acts  do  not 
apply,  as  they  refer  to  acts  containing  new 
remedies,  and  not  new  rights.  The  statute 
3  &  4  Will.  4.  c.  104.  is  sufficiently  large 
to  entitle  the  plaintiffs  to  the  estates  in  ques- 
tion. The  &ct  that  Adams  claims  these 
estates  is  sufficient  to  entitle  the  plaintiffs  to 
bring  him  before  the  Court,  for  the  plaintiffii 
insist  upon  their  title  to  the  reversion  in  fee 
of  certain  lands  against  the  trustees  as  to 
some  of  such  lands,  and  against  Adams  as  to 
others;  and  suppose  a  stranger  claims  ad- 
versely to  a  trust,  and  prevents  the  execution 
of  it,  but  will  not  try  the  question,  is  the  ex- 
ecution of  the  trust  to  be  stayed,  and  is  there 
to  be  no  inquiry  ? — Talbot  v.  Earl  Radnor 
(1).  The  following  cases  were  referred  to, 
in  addition  to  the  above : — > 

Burgess  v.  Wheate,  1  Eden,  186. 

Weaver  v.  Matde,  2  Russ.  &  Myl.  97. 

Rogers  v.  Maule,  3  You.  &  C.  74 ;  s.  c, 
7  Law  J.  Rep.  (n.s.)  Ex.  Eq.  76. 

Basset  v.  Basset,  3  Atk.  203. 

May  6. — ^The  Master  op  the  Rolls, 
after  stating  the  facts  of  the  case,  said, — It 
does  not  appear  to  have  been  admitted  or 
ascertained  whether  any  parts  of  the  estates 
devised  to  Judith  Parry,  are  comprised  in 
the  manors  granted  to  Adams ;  and  Adams, 
not  being  a  party  to  the  original  cause,  is 
not  bound  by  any  of  the  proceedings  in  it. 
He  claimed  to  be  entitled  to  the  reversion 
of  such  of  the  testator's  lands  only  as  were 
held  of  the  manors  belonging  to  him ;  and 
the  principal  question  is,  whether  the  lands 
of  which  the  testator  died  seised,  without  hav- 
ing charged  them  as  assets  for  the  payment 
of  his  debts,  are  assets  to  pay  creditors  when 
he  dies  without  an  heir. — His  Lordship 
then  strictly  compared  the  provisions  of  the 
several  statutes  before  cited ;  and  after  re- 
ferring to  the  argument  on  the  part  of  Adams, 

(1)  8  Myl.  &K.  262. 


that  the  words  "  heir"  and  "  devisee"  only 
being  mentioned  in  the  statute  3  &  4  Will.  4. 
c.  104,  indicated  an  intention  to  confer  a 
remedy  against  the  heir  and  devisee  only, 
and  to  make  no  provision  for  the  case  of  a 
person  dying  without  an  heir,  said,  that  the 
present  statute,  3  &  4  Will.  4.  c.  104,  makes 
all  the  estates  which  a  person  dies  seised 
of  or  entitled  to,  assets  for  the  payment  of 
his  debts,  whether  simple  contract  or  spe- 
cialty. The  testator  died  after  this  act 
came  into  operation,  without  having  charged 
his  estate  with  the  payment  of  his  debts ; 
and  having  regard  to  the  words  of  the  act,  it 
would  seem,  that  whoever  succeeded  to  his 
estates,  and  in  whatsoever  right,  was  bound 
by  them;  that  the  right  conferred  by  this 
act  was  not  limited  by  the  subsequent  parts 
of  the  clause  conferring  the  remedies.  The 
creditors  had  a  legislative  provision  that  the 
estate  should  be  assets ;  and  in  whatever  way 
the  right  of  the  lord  arose,  he  must  take  the 
reversion  with  the  liability  to  which  the 
legislature  had  subjected  it,  and  cannot  claim 
to  have  it  free  from  the  testator's  debts.  It 
was  said,  that  if  the  reversion  was  charged, 
it  ought  not  to  be  resorted  to  until  the 
estates  devised  were  exhausted ;  and  con- 
sidering that  the  whole  estate  is  assets,  it 
did  not  appear  to  him,  that  the  reversion 
was  necessarily  the  primary  fund.  The  de- 
fendant Adams  was  not  bound  by  the  decla- 
ration, that  the  reversion  was  the  primary 
fund  applicable  to  the  payment  of  debts ;  and 
he  thought  that  Adams  had  a  right  to  have 
the  question  argued  independently.  The 
decree  directed  an  inqiury  as  to  which  of  the 
estates  devised  were  comprised  in  the  manors 
of  which  Adams  was  seised  or  entitled  to, 
and  declared  that  the  estates  of  which  the 
testator  died  seised  or  entitled  to,  but  with- 
out heirs,  were  subject  to  his  debts  under 
the  statute.  It  also  directed  an  inquiry  as 
to  what  was  due  to  Adams  for  quit  rents 
and  mortuaries,  and  reserved  further  direc- 
tions and  costs. 


M.R.     \ 
May  10.  J 


THE  DEAN  AND  CHAPTER  OF  ELY 
V.  BLISS. 


May 

Tithes— Statute  of  Limitations,  3^4 
Will.  4.  c.  27. 

To  a  bill  for  an  account  of  tithes  belonging 
to  the  plaintiffs^  the  defendants  pleaded  the 
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9tahUe  8^4  WtU.  4.  e.  27  :  thai  neUher 
the  plaintiffs  fior  antf  persons  through  whom 
they  claimed  had  been  in  possession  or  in 
receipt  of  the  profits  of  the  said  tithes  within 
twenty  years  next  before  the  instittUion  of 
the  suit,  and  that  no  (icknowledgment  in 
writing  had  been  given  by  the  defendant,  or 
any  person  in  the  possession  or  in  the  receipt 
of  the  said  tithes  within  such  time.  Plea 
allowed,  with  liberty  to  the  plaintiffs  to 
amend  their  bill. 

The  plaintiffs  were  grantors  of  the  manor 
and  rectory  of  Lakenheath,  in  the  county  of 
Suffolk,  and  were  entitled  to  the  tithes  there- 
unto belonging.  The  defendants  were  occu- 
piers of  lands  within  the  manor,  and  the 
bill,  amongst  other  things,  contained  a 
charge  that  the  lands  became  productive 
withm  fifty  years  last  past ;  that  at  the  time 
of  the  passing  of  the  statute  2  &  3  Will.  4. 
c.  100,  which  was  in  the  year  1832,  they 
were  in  lease,  and  that  the  defendants  had 
taken  titheable  matter,  in  respect  of  such 
lands,  since  the  31st  day  of  December  1837. 

To  this  bill  the  defendants  pleaded  the 
3  &  4  Will.  4.  c.  27,  and  farther,  that  neither 
the  plaintiff  nor  any  persons  through  whom 
they  claimed  had  been  in  possession  or  in  re- 
ceipt of  the  profits  of  the  said  tithes  within 
twenty  years  next  before  the  institution  of  the 
suit,  and  that  no  acknowledgment  in  writing 
had  been  given  by  the  defendants,  or  any  per- 
son in  the  possession  or  in  the  receipt  of  the 
said  tithes  within  such  time.  The  material 
charges  in  the  bill  are  stated  in  the  judgment. 

Mr,  Kindersley  and  Mr.  Eagle,  in  sup- 
port of  the  plea. — The  defendants  have  never 
paid  any  tithes  in  respect  of  the  lands  which 
they  occupy  within  the  manor,  and  the  right 
of  the  plaintiffs,  if  any,  to  receive  such 
tithes,  is  barred  by  the  statute  3  &  4  Will.  4. 
e.  27.  The  term  ''  land,"  m  that  statute, 
includes  land  belonging  to  a  spiritual  cor- 
poration or  a  corporation  aggregate.  The 
plea  is,  that  the  plaintiffs  have  not  been  in 
the  possession  or  in  receipt  of  the  tithes 
within  twenty  years  from  the  institution  of 
this  suit;  and  the  statute  is  meant  to  apply 
as  well  to  lands  as  to  incorporeal  heredita- 
ments, arising  from  corporeal  hereditaments. 
If  the  right  of  the  plaintiffs  to  receive  tithes 
is  founded  on  the  2nd  section  of  3  &  4 
Will.  4.  c.  27,  such  right  must  have  been 
cocendaed  within  twenty  yean  from  the  time 


the  right  accrued.  Hie  plea  alleges  fects 
to  bring  the  case  within  the  statute,  and 
denies  those  facts,  and  therefore  the  plea 
must  be  allowed. 

Mr.  Pemberton  and  Mr.  Lloyd,  for  the 
plaintiffs. — The  plaintifife,  as  rectors  of  the 
rectory  of  Lakenheath,  claim  relief,  not  as 
separate  owners  of  tithes,  but  as  incident  to 
their  rectory,  and  against  occupiers  of  lands 
confessedly  within  such  rectory ;  and  in  order 
to  state  a  sufficient  case  to  meet  the  statute 
2  &  3  Will.  4.  c.  100,  they  allege,  by  their 
bill,  that  the  lands  in  the  occupation  of  the 
defendants  were  in  lease  at  the  time  of  the 
passing  of  that  statute.  The  defendants 
have  pleaded  the  statute  3  &  4  WilL  4.  c.  27, 
and  liiey  contend,  that  the  statute  2  &  3 
WOl.  4.  c.  100.  has  been  repealed  by  the 
statute  3  &  4 Will. 4.  c.  27;  and  that  if  a 
party  has  been  out  of  possession  or  the 
receipt  of  tithes  for  twenty  years,  though  he 
prove  preceding  payments  in  respect  of 
them,  the  light  is  gone ;  that  the  right  of 
action  is  extinguished  by  twenty  years  non- 
payment ;  and,  therefore,  that  all  the  cases 
which  have  been  argued  before  the  Com- 
missioners of  Tithes  have  been  argued  in 
mistake.  The  allegations  in  the  bill  are, 
that  the  lands  have  only  produced  titheable 
matters  within  the  last  fifty  years,  and  that 
since  December  1837)  grain  has  been  cut 
and  taken  away  by  the  defendants ;  that  in 
the  year  1808,  a  bill  was  filed  against  the 
occupiers  for  an  account  of  tithes  due  by 
them,  and  a  decree  was  pronounced  thereon ; 
that  in  the  year  1831,  and  at  the  respective 
times  of  the  passing  of  the  statutes  2  &  3 
Will.  4.  clOO.  and  3  &  4  Will.  4.  c.  27,  alease 
was  subsisting  of  the  said  tithes,  and  that  the 
decree  having  been  pronounced  within 
twenty  years  next  preceding,  the  plaintifb 
were  debarred  from  instituting  proceedings 
for  the  recovery  of  them.  If  a  party  bring 
an  action  to  try  the  right  to  tithes,  such  action 
must  be  commenced  within  twenty  years ; 
but  otherwise,  if  such  action  be  for  tiie  reco- 
very of  tithes  becoming  due  de  anno  in 
annum,  in  which  case,  the  2  &  3  Will.  4. 
c.  100.  is  applicable,  and  relates  to  the  non- 
render  and  non-payment  of  tithes,  and  not 
to  the  tide  to  them,  which  is  not  the  issue 
between  the  parties  in  the  cause.  Again,  the 
defendants  say,  that  the  right  and  tide  to 
the  tithes,  if  any,  arose  at  the  date  of  the 
grant  of  them  to  the  Dean  and  Chapter  of 
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Ely  by  Henry  VIII.  Is  this  so  ?  The 
right  of  the  plamtiffs  is  a  right  to  the  rectory 
and  the  tithes  belonging  to  it,  which  right 
has  been  established  by  a  decree  pronounced 
within  twenty  years  next  before  the  passing 
of  the  statute  2  &  3  Will.  4.  c.  100,  which 
allowed  to  the  plaintiffs  on  account  of  the 
lease,  which  was  then  subsisting  of  the  said 
tithes,  three  years  after  the  expiration  thereof, 
to  institute  proceedings  for  the  recovery  of 
them ;  and  the  arguments  of  the  defendants, 
that  the  statute  2  &  3  Will.  4.  c.  100.  is 
repealed  by  the  3  &  4  Will.  4.  c,  27,  is  erro- 
neous, for  the  latter  statute  makes  no  pro- 
vision for  lands  originally  waste  brought  into 
cultivation ;  nor  does  it  provide  for  the  case 
of  leases  of  tithes  subsisting  at  the  time  of 
the  passing  of  it,  nor  does  it  refer  to  the 
former  statute,  or  repeal  it  by  any  provision 
which  may  be  or  which  is  by  certainty  a 
revocation  of  the  same.  This  plea  cannot, 
therefore,  found  itself  upon  3  &  4  Will.  4. 
c.  27 ;  and  being  founded  upon  exemption 
or  prescription,  it  should  be  that  the  right 
had  not  accrued  within  twenty  years. 

Mr.  Kinderslet/f  in  reply. — The  question 
is,  have  the  plaintiff  or  the  parties,  under 
whom  they  daim,  been  in  possession  or  in 
receipt  of  the  tithes  within  the  last  twenty 
years  ?  and  in  case  they  have  not  been  in 
such  possession  or  receipt,  then  their  right 
is  barred,  whether  such  question  be  raised 
between  landlord  and  tenant,  or  between 
strange  parties.  The  2  &  3  Will.  4.  c.  1 00. 
is  applicable  to  tithes  payable  to  all  per- 
sons, as  well  to  a  corporation  sole  as  a 
corporation  aggregate,  and  is  no  Statute  of 
Limitations.  The  object  of  the  statute  was, 
that  inasmuch  as  a  modus  was  frequently 
set  up  as  a  defence  against  the  liability  to 
pay  tithes,  and  because  of  the  difficulty  of 
proving  it,  therefore  the  statute  was  meant 
to  give  a  primd  facie  period,  within  which, 
if  no  payment  could  be  shewn,  the  Court 
would  presume  a  good  legal  title;  but 
that  is  now  sub  judice  before  Vice  Chan- 
cellor Wigram.  The  3  &  4  Will.  4.  c.  27. 
cannot  have  the  operation  which  the  plain- 
tiff contend  for. 

The  following  cases  were  cited : — 

Nepean  v.  Doe  d.  Knight,  2  Mee.  & 
Wels.  894 ;  8.  c.  7  Law  J.  Rep.  (n.s.) 
Exch.  335. 

James  v.  Salter ^  3  Bing.  N.C.  544 ;  s.  c. 
6  Law  J.  Rep,  (n.s.)  C.P.  171. 

New  Series,  XI.--Chanc. 


Paddon  v.  BarUett,  3  Ad.  &  El.  884 ; 
s.  c.  4  Law  J.  Rep.  (n.s.)  Exch.  333. 

The  Master  op  the  Rolls. — In  this 
case  the  plaintiffs  state  themselves  to  be 
grantees  under  letters  patent,  dated  the  10th 
of  September,  in  the  33  Hen.  YIIL,  of  the 
rectory  and  parsonage  of  Lakenheath,  and 
the  tithes  and  appurtenances  thereimto  be- 
longing. The  bill  alleges,  that  within  the 
titheable  places  in  the  parish  of  Lakenheath 
there  is  a  district  called  Lakenheath  Fen, 
which  was  formerly  uninclosed  and  unpro- 
ductive, but  that  the  lands  were  afterwards 
partially  drained,  and,  about  fifty  years  ago, 
were  brought  into  cultivation,  and  have  since 
produced  titheable  matters  of  considerable 
value,  the  tithes  of  which,  since  the  3l8t  of 
December  1837,  ought,  as  the  bill  alleges, 
to  have  been  rendered  to  the  plaintiffs ;  diat 
the  defendants,  among  others,  are  occupiers 
of  lands  within  the  district,  and  have,  since 
the  31st  of  December  1837,  taken  titheable 
matters  without  setting  out  any  tithes  for 
the  plaintiffs,  and  refuse  to  do  so.  The  bill 
charges,  that  the  lands  are  not  exempted 
from  payment  of  tithes,  and  that  in  former 
times  they  were  frequently  under  water, 
and  were  not,  till  about  fifty  years  ago, 
brought  into  regular  cultivation,  and  did 
not  produce  any  com  or  grain  in  any  quan- 
tity, but  that  the  tithes  of  lamb  and  wool  of 
sheep  fed  there,  were  paid  to  the  plaintiffs 
and  their  lessees,  and  that  the  tithes  were 
paid  to  the  vicar;  and,  by  way  of  evidence 
that  the  lands  were  not  exempt  from  the 
payment  of  tithes,  it  is  charged,  that  the 
lessees  of  the  plaintiff,  in  1 808,  filed  their 
bin  in  this  court  against  certain  occupiers 
of  land,  stated  to  be  within  the  district,  for 
an  account  of  tithes ;  that  the  defendant  to 
that  biU  alleged  an  exemption,  but  that, 
nevertheless,  an  account  of  tithes  was  de- 
creed; and  it  is  further  charged,  that,  under 
an  indenture,  dated  the  4th  of  March  1831, 
the  rectory  and  tithes  of  Lakenheath  were 
demised  to  a  lessee  for  a  term  of  years,  which 
was  surrendered  on  the  21st  of  December 
1837»  from  which  period  the  account  of 
tithes  is  claimed.  To  this  bill  the  defendant 
Roper  Cash  has  pleaded  the  statute  3  &  4 
Will.  4.  c.  27 ;  that  neither  the  plaintiffs  nor 
any  persons  through  whom  they  claim,  have 
or  hath  been  in  possession  or  receipt  of  the 
profits  or  of  the  tithes  of  Lakenheath  Fen, 
2Z 
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or  any  of  them,  witihin  twenty  years  next 
before  the  institution  of  this  suit,  and  that 
no  acknowledgment  of  the  title  of  any  of 
the  plaintiffs  to  the  tithes,  or  any  of  them, 
has  ever  been  given  to  the  plaintiffs  or  their 
agent  in  writing,  signed  by  the  defendant, 
nor  to  his  knowledge  or  belief  by  any  other 
persons  or  person  in  possession  or  receipt 
of  the  profits  of  the  tithes  within  twenty 
years  next  before  the  institution  of  this  suit. 
The  case,  therefore,  as  it  appears  on  the 
bill  and  the  plea,  is,  that  the  plaintiff  are 
entitled  generally  to  the  rectorial  tithes  aris- 
ing within  the  rectory  and  parsonage  of 
Ldi^enheath;  that  within  the  rectory  there 
is  a  particular  tract  of  land,  called  Laken- 
heath  Fen ;  that  the  defendant  is  an  occupier 
of  land  within  that  tract,  and  has  taken 
titheable  matters  thereon  existing,  but  that, 
within  twenty  years  before  the  institution 
of  this  suit,  the  plaintiffs  had  not  received 
any  tithes  arising  from  Lakenheaih  Fen, 
and  no  acknowledgment  of  theirs  has  been 
given  or  made.  The  question  is,  whether 
die  plaintiffs'  right,  if  any  they  had,  is  ex- 
tinguished ;  or  whether  they  are  barred  from 
their  right  or  remedy  by  the  statute  3  &  4 
Wm.  4.  c.  27.  By  the  1st  section  of  that 
act  it  is  enacted,  that  the  word  "  land"  shall, 
in  its  meaning,  extend  to  tithes  other  than 
tithes  belonging  to  a  spiritual  and  eleemo- 
synary corporation  sole.  The  2nd  section 
enacts,  that  after  the  31st  of  December  1833, 
no  person  shall  bring  an  action  to  recover 
land  but  within  twenty  years  next  after  the 
time  at  which  the  right  to  bring  such  action 
first  accrued  to  the  person  bringing  the 
same.  The  3rd  section  defines  the  time 
when  the  right  to  bring  an  action  shall  be 
admitted  to  have  accrued  in  the  particular 
case  therein  specified ;  and  the  24th  section 
enacts,  that  no  suit  of  equity  shall  be 
brought  after  the  period  when  die  plaintiff, 
if  entitled  at  law,  might  have  brought  an 
acdon ;  and  the  34th  secdon  enacts,  that  at 
the  end  of  the  period  of  limitadon,  the  right 
of  the  party  out  of  possession  shall  be  extin- 
guished. The  dthes  sought  to  be  recovered 
by  this  bill,  not  being  ddies  belonging  to  a 
spiritual  or  eleemosynary  corporadon  sole, 
come  within  die  meaning  of  die  word 
'*  lands,"  as  employed  in  this  act  of  parlia- 
ment, and  the  quesdon  is  not  as  to  all  the 
dthes  arising  within  the  rectory  or  parsonage 
of  Lakenheath,  but  only  as  to  such  tithes  as 


arose  within  the  district  of  the  rectory,  which 
in  the  bill  is  distinguished  by  die  name  of 
Lakenheath  Fen.  On  this  occasion  I  must 
consider  the  plaintiffs  endded  generally  to 
the  tidies  arising  within  the  rectory,  and, 
independendy  of  the  statutes  and  of  special 
circumstances,  the  plaintiffs  would  appear  to 
have  a  right  of  action  from  the  time  of  their 
original  grant.  The  question  therefore  seems 
to  be,  whether  there  are  in  this  case  any 
particular  circumstances  to  prevent  the  ope- 
ration of  the  act.  It  is,  in  the  first  place, 
argued,  that  die  effect  attempted  to  be  im- 
puted to  the  act  3  &  4  Will.  4.  c.  27,  would 
entirely  subvert  the  act  2  &  3  Will.  4.  c.  100, 
passed  in  the  preceding  year  for  shortening 
the  time  required  in  claims  of  exemption 
from  a  discharge  of  tithes.  I  think  it  has 
been  correcdy  observed  on  the  two  acts, 
that  they  have  different  objects ;  but  it 
seems  to  me  to  be  a  sufiicient  answer  to  the 
objection  to  say,  that  if  two  inconsistent  acts 
be  passed  at  different  times,  the  last  is  to  be 
obeyed.  Every  act  of  parliament  must  be 
considered  with  reference  to  the  state  of 
the  law  subsisting  at  the  time  the  act  was 
passed,  and  when  it  came  into  operation. 
It  cannot  otherwise  be  reasonably  construed, 
but  every  act  is  passed  either  for  the  purpose 
of  making  a  change  in  the  law,  or  for  the 
purpose  of  better  declaring  the  Law,  and  its 
operation  is  not  to  be  impeded  by  the  mere 
£act,  if  fact  it  be,  that  it  is  inconsistent  with 
some  previous  enactment.  The  next  ob- 
jection is,  that  the  tithes  now  sought 'are 
demanded  in  respect  of  titheable  matters, 
which  were  not  produced  till  within  twenty 
years  before  the  filing  of  die  biU ;  that  no 
right  of  acdon  could  arise,  nor  could  the 
statute  have  any  operation  in  such  a  case, 
and  that  the  plea  ought  to  have  alleged, 
that  the  titheable  matters,  in  respect  of  which 
the  tithes  were  demanded,  were  produced 
more  than  twenty  years  ago.  The  plea 
should  be  adapted  to  the  bill ;  and  this  bill, 
after  requiring  the  defendants  to  set  forth  an 
account  of  the  com,  grain,  lamb,  wool,  and 
all  other  titheable  matters  and  things  which 
have  arisen  on  the  lands  of  the  defendants, 
and  have  been  taken  by  each  of  them  in 
each  year,  since  December  1837,  prays  diat 
an  account  may  be  taken,  under  the  decree 
of  the  Court,  of  the  tithes  of  such  titheable 
mattera  as  have  been  subtracted  by  the 
defendants.     The  bill  prays,  dierefore,  an 
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aoconnt  of  all  titheable  matters  which  have 
been  produced  since  the  1st  of  December 
1837,  not  at  all  distinguishing  such  tithes 
as  have  arisen  from  titheable  matters  which 
were  not  produced  till  within  the  last  twenty 
years ;  and,  in  the  stating  part  of  the  bill,  it 
is  not  alleged  that  the  titheable  matters,  in 
respect  of  which  the  tithes  are  sought,  were 
not  produced  till  within  twenty  years  before 
the  bill  was  filed ;  but,  on  the  contrary,  it 
is  stated,  that,  under  an  act  passed  in  the 
8  Geo.  3,  Lakenheath  Fen  was  improved, 
and  by  the  means  aforesaid,  Lakenheath 
Fen,  which  had  been  previously  unproduc- 
tive, or  had  produced  titheable  matters  of 
very  inconsiderable  value,  became  fit  for 
cultivation,  and  that  about  filly  years  ago 
the  lands  called  Lakenheath  Fen  were 
brought  into  a  state  of  cultivation,  and  have 
been  since  used  and  cultivated  as  arable, 
meadow,  and  pasture  lands,  and  have  pro- 
duced titheable  matters  and  things  of  con- 
siderable value.  Upon  this  bill,  therefore, 
and  the  allegations  it  contains,  it  cannot, 
even  in  the  view  taken  of  the  subject  by  the 
plaintiffs,  be  contended,  that  a  right  of  action 
did  not  accrue  more  than  twenty  years  ago. 
But  then  the  bill,  by  way  of  evidence  ^t 
the  lands  are  not  exempted  or  discharged 
from  the  payment  of  tithes,  charges  that  in 
1808  the  lessee  of  the  plaintifis  filed  a  biU 
against  certain  occupiers  of  land,  part  of 
Lakenheath  Fen,  for  the  tithes  of  com, 
grain,  lamb,  and  wool;  that  the  answer, 
among  other  things,  stated,  that  the  manor  of 
Lakenheath  and  rectory  of  Lakenheath  were 
parcels  of  the  possessions  of  the  monastery 
of  St.  Peter  and  St.  Etheldred  at  Ely ;  and 
that  Lakenheath  Fen  was,  for  the  reasons 
stated  in  the  answer,  exonerated  from  the 
payment  of  tithes ;  and  that  notwithstanding 
such  defence,  an  account  of  the  tithes  claimed 
by  the  bill,  was,  on  the  16th  of  December 
1813,  decreed  to  be  taken  as  against  the 
defendants.  Supposing  the  decree  to  have 
established  that  the  lands,  which  were  in  the 
occupation  of  the  defendants  to  that  suit,  are 
even  the  same  lands  which  are  now  in  the 
occupation  of  the  defendants  to  the  present 
suit,  and  that  they  were  not  exempt  from 
the  payment  of  tithes,  on  the  grounds  of 
defence  which  were  relied  on  in  that  cause, 
still  there  is  nothing  inconsistent  in  this  plea 
with  that  fact.  The  plea  claiming  the  be- 
nefit of  the  statute  is  inconsistent  with  the 


allegation,  that  before  the  act  came  into 
operation,  the  lands  were  not  exempt  from 
the  payment  of  tithes ;  and  the  biU  does  not 
allege,  that  tithes  were  ever  received  or  ac- 
counted for  under  the  decree.  The  bill 
frirther  alleges,  that,  on  the  4th  of  March 
1831,  the  plaintiffs  demised  the  tithes 
belonging  to  the  rectory  of  Lakenheath, 
which,  they  say,  included  the  tithes  claimed, 
to  Hugh  Robert  Evans ;  that  the  lease  was 
subsisting  at  the  time  when  the  act  took 
effect,  and  was  not  surrendered  till  the  31st 
of  December  1837,  and  it  was  thereupon 
argued,  that  the  plaintiffs*  right  of  action 
did  not  accrue  tiU  that  time.  But  it  is  not 
suggested,  that  the  lease  was  granted  with 
a  view  to  these  tithes,  or  that  the  lessee  paid 
or  received  anything  on  account  of  these 
tithes,  or  that  the  lessors,  previously  to  the 
lease  being  granted,  had  received  anything 
on  account  of  these  tithes.  On  the  bill  and 
the  plea  together,  it  seems  to  me  to  stand 
thus — that  the  plaintiffs  being,  for  anything 
which  appears  to  the  contrary,  entitled  to 
the  tithes  now  in  question,  and  having  a 
right  to  bring  an  action  in  respect  of  them, 
did,  during  the  twenty  years,  and  without 
special  reference  to  these  particular  tithes, 
but  by  general  words  wluch  would  have 
included  them,  if  payable,  grant  a  lease, 
which  was  in  force  at  the  time  the  act  was 
passed  ;  and  it  not  appearing  that  anything 
was  paid  or  received,  or  Intended  to  be  so, 
in  respect  of  the  tithes  now  in  question, 
either  before  the  lease  was  granted  or  after- 
wards, I  think  the  existence  of  that  lease 
does  not  prevent  the  operation  of  the  act. 
Upon  the  whole,  it  appears  to  me,  the  plea 
must  be  allowed ;  but,  having  regard  to  some 
particular  allegations,  which  are  contained 
in  it,  the  plaintiffs,  if  they  desire,  may  have 
leave  to  amend  their  bill. 


M.R.  Tthe  attorney  general  r. 
May  28 ;  <  the  merchant  venturers' 
August  1.  (^     company. 

Charity — Construction  of  Deed. 

In  a  suit  against  a  corporation  to  establish 
certain  cJwritahle  trusts,  an  account  was  di" 
rected  of  the  rents  of  the  charity  property , 
from  the  filing  of  the  information ;  and  an 
inquiry,  whether  the  corporation  had  derived 
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any  and  what  benefit  from  a  certain  mortgage 
transaction ;  the  costs  of  all  parties  to  be  paid 
out  of  the  funds. 

The  information  stated,  that  the  Merchant 
Venturers*  Society  was  estahlished  hy  char- 
ter, in  the  6th  year  of  King  Edward  the 
Sixth.  That  by  an  indenture  of  the  25th 
day  of  November  1708,  made  between  Ed- 
WMd  Colston,  merchant,  of  the  first  part. 
Sir  John  Duddleston,  Bart,  and  others  of 
the  second  part,  and  the  Master,  Wardens, 
Assistants,  and  Commonalty  of  Merchant 
Adventurers  in  the  city  of  Bristol  of  the 
third  part,  certain  freehold  and  copyhold 
property,  and  also  the  manor  of  Bere,  in  the 
county  of  Somerset,  and  the  manor  of  Locky, 
with  the  appiirtenances,  were  conveyed  to 
the  said  Sir  John  Duddleston  and  others, 
their  heirs  and  assigns  for  ever,  upon  trust 
from  time  to  time  to  permit  and  suffer  the 
Master,  Wardens,  Assistants,  and  Common- 
alty of  Merchant  Adventurers,  and  their 
successors,  for  ever,  to  hold  and  enjoy  the 
said  premises,  and  to  grant,  renew,  and  fill 
up  leases  of  the  copyhold  estates,  or  to  alter 
such  copyhold  estates  into  leases  from  time 
to  time,  of  such  tenements  and  lands  as  had 
been  usually  granted  by  lease  or  copy  for 
lives  or  years,  determinable  on  lives,  in  such 
manner  as  they  should  think  fit,  of  which  the 
said  Sir  John  Duddleston  and  others  should 
frt)m  time  to  time  stand  seised,  to  the  use 
of  such  lessees  and  grantees  of  copyhold 
estates  as  should  be  granted  to  them,  by 
virtue  of  the  power  thereby  given,  and  to 
permit  and  suffer  the  Merchant  Venturers* 
Society  to  receive  the  fines,  and  likewise 
the  rents,  issues,  and  profits  of  the  said 
premises,  upon  the  following  trusts,  (that  is 
to  say,)  to  provide  and  take  care,  and  per- 
mit and  suffer  the  Ghreat  House,  in  St.  Au- 
gustine's Back,  to  be  for  ever  thereafter  used 
for  fifty  poor  boys,  and  one  or  more  school- 
master or  masters,  and  for  necessary  servants 
to  inhabit  in,  and  for  a  school  to  teach  the 
said  boys,  and  to  provide  for  them  in  man- 
ner therein  mentioned,  and  to  place  such 
boys  apprentices,  and  to  pay  lOl.  to  a  master 
with  each  boy,  when  he  diould  be  so  placed 
apprentice,  and  a  convenient  allowance  for 
such  schoolmaster,  who  might  from  time  to 
time  be  displaced  at  the  discretion  of  the 
Merchant  Venturers'  Society,  and  to  keep 
m  repair  the  said  house.    And  the  deed 


then  stated,  that  forasmuch  as  the  said  Mer- 
chant Venturers'  Society  had  computed  that 
the  maintenance  of  the  said  fifty  bo3rs,  and 
of  a  schoolmaster,  and  the  repairs  of  die  said 
house,  with  the  allowance  for  placing  each 
boy  apprentice,  would  amount  to  6342.  5s, 
per  annum,  the  said  Merchant  Venturers' 
Society  agreed  with  the  said  Edward  Col- 
ston to  accept  the  same,  which  should  be  in 
the  first  place  taken  out  of  the  clear  rents 
and  profits  of  the  said  premises,  as  a  suffi- 
cient allowance  for  the  purposes  aforesaid ; 
and  that  the  surplus  of  die  said  manors  and 
premises  should  be  applied  towards  the  pay- 
ment of  such  outgoings  wherewith  the  pre- 
mises were  and  should  be  liable  unto,  and 
for  preventing  and  avoiding  all  disputes 
about  the  yeady  value  of  the  premises ;  and 
to  the  end  that  the  fund  and  provision  there- 
by made,  should  not,  on  any  pretence,  be 
deemed  or  taken  deficient,  it  was  agreed, 
that  inasmuch  as  the  yearly  value  of  the 
said  manors  and  premises  amounted  to  the 
value  of  720Z.,  the  said  sum  of  634/.  5s, 
per  annum  being  deducted  therefrom,  there 
would  remain  die  sum  of  852.  15«.,  out  of 
which,  all  the  outgoings  to  which  the  said 
premises  should  be  liable  were  to  be  paid ; 
and  the  taxes,  which  were  computed  to 
amount  to  the  yearly  sum  of  62Z.  14«.  Sd,, 
were  to  be  paid  by  the  said  Edward  Colston ; 
and  the  outgoings  being  computed  to  amount 
to  the  yearly  sum  of  661.  \5s,,  and  the  same 
being  taken  out  of  the  said  852.  158, ^  there 
would  remain  a  sum  of  192.,  which  was  to 
be  applied  to  purposes  therein  mentioned. 
And  it  was  fiirther  agreed,  that  accounts 
should  be  taken  for  two  years,  and  in  case 
the  said  sum  of  662.  15j.  for  outgoings 
should  not  be  sufficient,  that  then  what 
should  be  wanting,  might  be  supplied  by  the 
said  Edward  Colston  and  his  executors ;  and 
in  case  the  same  should  be  more  than  suffi- 
cient, that  then  the  surplus  thereof  should 
be  applied  to  the  advantage  of  the  house, 
by  increase  of  the  number  of  boys,  making 
good  contingendes,  as  therein  mentioned; 
die  accounts  to  be  made  up  yearly  with 
the  said  Edward  Colston,  or  his  executors, 
or  such  others  as  were  therein  mentioned. 
And  it  was  by  the  said  deed  further  stated, 
that  inasmuch  as  the  monies  to  be  raised 
by  fines  on  granting  and  renewing  leases 
and  copies,  and  other  casual  profits,  was  in 
the  calculation  of  7202.  included  at  1002., 
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it  was  agreed  that  an  account  should  be  kept 
thereof,  to  be  made  up  once  within  ten  years, 
and  in  case  they  should  amount  to  more 
than  lOOZ.  per  annum,  ¥rith  the  interest  of 
money  in  the  meantime  advanced,  to  make 
up  the  said  sum  of  1002.  per  annum,  that 
then  the  surplus  should  remain  as  a  stock 
to  make  good  any  contingencies  that  might 
happen  to  the  prejudice  of  the  said  manors 
and  lands  conveyed,  or  any  deficiency  in 
the  outgoings,  or  otherwise,  such  accoimts 
to  be  made  up  with  the  nominees  and  per- 
sons appointed  by  the  said  Edward  Colston, 
for  that  purpose,  with  a  provision,  that  in 
case  of  inevitable  accidents,  whereby  the 
rents  should  be  lessened,  or  the  expenses  of 
repairing  augmented,  that  then  the  number 
of  poor  boys  might  be  lessened,  until  the 
losses  might  be  made  good,  exact  accounts 
thereof  to  be  kept  with  the  visitors ;  and 
the  said  Edward  Colston  and  the  Merchant 
Venturers'  Society  respectively  covenanted 
with  each  other,  to  do  and  perform  the  seve- 
ral matters  aforesaid.  The  deed  then  stated, 
that  v^bereas  the  said  Edward  Colston  re- 
solved to  add  fifty  more  boys  to  be  main- 
tained in  the  same  manner  as  the  said  other 
fifty  boys,  and  to  convey  certain  fee-farm 
rentSy  as  a  fund  for  the  doing  thereof,  certain 
fee-fkrm  rents,  amounting  to  558Z.  168,  a 
year,  were  conveyed  by  the  said  Edward 
Colston  to  the  said  Sir  John  Duddleston 
and  others,  their  heirs  and  assigns,  upon 
trust  to  permit  and  suffer  the  said  company 
to  receive  tbe  rents  and  profits,  upon  trust 
to  maintain  fifty  other  boys  to  be  taught 
and  apprenticed,  and  to  provide  two  ushers 
or  assistants  to  the  said  former  master,  for 
their  teaching  the  said  first  fifty  boys.  And 
the  said  company  agreed  to  accept  the  sum 
of  553/.  58.  per  annum  for  the  above  pur- 
poses. And  lastly,  it  was  by  the  said  deed 
stated,  that  forasmuch  as  the  said  fee-&rm 
rents  amounted  yearly  to  the  sum  of  55SL 
16s. y  and  the  said  sum  of  553/.  5#.  being 
deducted  thereout,  the  sum  of  5/.  lis.  would 
remain;  and  as  the  sum  of  15/.  11«.,  the 
annual  expense  of  a  receiver,  would  sink  the 
said  rents  10/.  per  annum ;  and  as  there 
would  remain  19/.  per  annum,  as  a  surplus 
of  the  revenue  appointed  for  the  first  fifty 
boys,  it  was  agreed,  that  the  said  10/.  per 
annum  should  be  made  good  out  of  the  said 
19/.  per  annum,  and  that  the  remainder 
should  be  paid  in  such  way  and  ibr  such 


purposes  as  therein  mentioned.  And  the 
said  Edward  Colston  covenanted  to  pay  all 
such  terms  as  the  said  rents  should  be  sub- 
ject to  thereafter,  or  make  sufficient  provision 
so  as  the  fee-fsirm  rents  should  not  be  bur- 
thened,  or  the  charity  for  the  said  last  fifty 
boys  thereby  lessened. 

The  said  Edward  Colston  afterwards  duly 
made  his  will,  whereby,  after  reciting  the  cove- 
nants on  his  part  contained  in  the  above  deed, 
he  directed  the  said  society  yearly  and  for 
ever,  out  of  the  fee-ferm  rents,  thereby  de- 
vised to  them,  to  pay  20/.  per  annum  to 
certain  preacbers,  for  preaching  several  ser- 
mons, as  therein  mentioned ;  and  he  directed 
that  in  case  they  should  have  duly  performed 
the  covenants  contained  in  the  said  deed, 
and  it  should  appear  that  the  said  two  manors 
had  not  let  for  or  produced  the  yearly  sums 
they  had  been  taken  for,  and  by  reason  thereof 
the  society  had  been  bond  fide  losers  in  their 
own  income  by  the  agreement,  that  then 
they  should  appropriate  to  themselves,  out 
of  the  remaining  part  of  the  fee-ferm  rents 
of  39/.  178.  6d.f  thereinafter  devised,  being 
11/.  17s.  6d.y  so  much  thereof  as  should  be 
found  to  be  wanting  and  necessary  to  enable 
them  to  comply  with  the  said  trust,  so  as 
they  migbt  not  be  losers  thereby ;  but  if  the 
same  should  not  be  wanted,  that  then  the 
whole,  or  such  part  as  should  be  overplus, 
should  be  applied  for  the  purposes  therein 
mentioned.  And  the  said  testator  thereby 
gave  to  tbe  society  the  fee-farm  rent  of  39/. 
17s.  6d.y  issuing  out  of  the  manor  of  Shaip- 
wicks,  in  the  county  of  Dorset,  for  the  pur- 
poses aforesaid;  and  also  to  pay  20«.  per 
annum  to  the  minister  wbo  should  catechize 
the  boys  in  the  bouse,  in  order  to  make  up 
his  salary  to  10/.  per  annum,  and  7/.  per 
annum  to  such  persons  as  should  read  prayers 
at  such  time  and  in  such  place  as  is  in  the 
said  will  particularly  mentioned.  That  after 
the  death  of  the  said  Edward  Colston,  his 
legal  representatives  paid  to  the  said  society 
the  sum  of  3,094/.  7s.  3(/.,  to  secure  a  pro- 
vision for  .the  outgoings  of  the  said  premises. 
That  part  of  the  estates  comprised  in  the 
said  deed,  consisting  of  an  estate  in  the  said 
manor  of  Beere,  was  in  the  possession  of  one 
Edmund  Bowyer,  at  a  yearly  rent  of  315/., 
and  that  in  pursuance  of  an  arrangement 
entered  into  between  the  said  Edmund  Bow- 
yer and  the  society,  the  manor  of  Beere, 
with  the  appurtenances  and  the  mansion 
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hoose  of  Beere,  and  such  parts  of  the  said 
manor  as  was  in  the  possession  of  the  said 
Edmund  Bowyer,  by  an  indenture  of  lease 
of  the  26th  of  March  1709,  was  demised 
imto  the  said  Edmund  Bowyer  and  Mary  his 
wife,  for  and  during  their  natural  lives,  and 
the  life  of  the  survivor  of  them,  at  the  yearly 
rent  of  3152.,  payable  quarterly ;  and  in  fur- 
ther pursuance  of  the  above  arrangement, 
the  society,  in  consideration  of  2,5007.  to  be 
paid  to  them  by  the  said  Edmund  Bowyer 
and  Mary  his  wife,  released  the  said  Edmund 
Bowyer  and  Mary  his  wife,  and  the  survivor 
of  them,  and  the  executors  and  administra- 
tors of  such  survivor,  from  310Z.,  part  of  the 
said  yearly  rent  of  315/.  The  information 
then  stated,  that  500/.  only  was  paid  by  the 
said  Edmund  Bowyer  to  the  society,  and  that 
the  remaining  sum  of  2,000/.  was  secured 
to  the  society  by  an  assignment  to  them  of 
a  mortgage  of  a  lease  of  the  manor  of  Sto- 
g^ursey,  and  that  in  the  year  1713,  a  new 
lease  of  the  said  manor  having  been  granted 
to  them,  they  had  been  in  possession  of, 
and  had  treated  the  said  property  as  their 
own,  and  had  not  given  credit  to  the  said 
charity  for  any  part  of  the  rents  and  profits 
thereof,  but  had  applied  the  same  to  their 
own  use,  and  had  never  given  credit  for  the 
sum  of  2,000/.  so  paid  or  secured,  as  before 
stated.  The  said  information  then  alleged 
various  breaches  of  trust,  on  the  part  of  the 
society,  and  prayed  an  account  of  the  charity 
property,  and  that  it  might  be  declared,  that 
the  manor  and  lands  of  Stogursey  had  been 
held  by  the  society,  in  trust  for  die  charity, 
and  that  the  charity  is  entitled  to  all  the 
profits  thereof,  from  "  the  time  the  society 
first  entered  into  possession  thereof,  or  to 
the  whole  of  the  sum  of  2,000/.,  with  interest 
thereon."  To  this  information,  the  society 
put  in  an  answer,  by  which,  after  setting  forth 
the  nature  and  terms  of  a  negotiation  between 
the  said  Edward  Colston  and  the  society,  pre- 
viously to  the  date  and  execution  of  the  deed 
of  1708,  they  insisted,  that  according  to  the 
meaning  of  tiie  parties,  and  the  construction 
of  the  said  deed,  the  society  were,  in  &ct, 
purchasers  of  the  manors  and  premises,  and 
in  no  way  liable  to  account  for  the  rents, 
profits,  or  produce  thereof,  and  bound  only 
in  consideration  of  the  conveyance  thereof 
to  them,  to  provide  in  all  future  times  the 
annual  sum  of  720/.,  for  the  maintenance  of 
the  house,  and  the  several  purposes  pointed 


out  by  the  deed,  and  to  guarantee  that  such 
annual  sum  should  be  suflScient  in  all  times, 
and  under  all  circumstances,  for  such  pur- 
poses. And  they  frirther  insisted,  that  having 
in  each  year  during  the  lives  of  Edmund 
Bowyer  and  Mary  his  wife,  and  the  life  of 
the  survivor  of  them,  given  credit  to  Edward 
Colston,  for  the  whole  rent  of  the  manor  of 
Beere,  according  to  the  estimated  and  agreed 
amount,  they  were  not  bound  to  apply  the 
several  sums  of  2,000/.  and  500/.,  by  the 
purchase-money  of  the  rent  of  310/.,  or 
either  of  such  sums,  or  any  part  thereof  or 
the  interest  thereof,  to  the  purposes  of  the 
charity. 

Mr,  Pemberton  and  Mr.  Blunt,  in  support 
of  the  information.  —  The  first  question 
raised  by  the  pleadings  is,  as  to  the  terms 
and  efiect  of  the  deed  of  1708 — ^whether  the 
society  are  to  be  considered  as  entitled  to 
the  property  therein  contained,  subject  to 
the  strict  charge,  for  the  charitable  purposes 
therein  mentioned,  or  merely  as  trustees 
thereof;  and.  the  other  question  is,  that 
whereas  many  years  ago  the  society  released 
the  tenant  in  possession  of  certain  lands  in 
the  manor  of  Beere,  from  the  payment  of 
the  annual  sum  of  310/.,  forming  part  of  the 
yearly  rental  of  315/.,  in  consideration  of 
the  sum  of  2,500/.,  500/.  of  which  was  paid 
to  them,  and  the  remainder  secured  by  a 
transfer  of  a  mortgage  for  2,000/.,  granted 
to  the  party  to  whom  the  rent  was  sold, 
which  mortgage  was  afterwards  foreclosed, 
whereby  the  society  became  the  owners 
thereof,  in  lieu  of  the  2,000/.,  whether  the 
mortgaged  property  vested  in  diem,  in  trust 
for  the  charity,  or  whether  the  society  are 
liable  to  the  repayment  of  the  2,000/.,  with 
interest  thereon  to  the  charity.  Unless  there 
be  something  in  the  deed  of  1708,  by  which 
the  words  in  the  habendum  are  to  lose  their 
usual  construction,  then  the  conveyance 
being  to  the  society  upon  trusts,  they  must 
take  everything  thereby  conveyed  upon  the 
trusts  only,  and  will  not  be  entitled  to  any 
beneficial  interest  therein,  unless  there  are 
express  words  shewing  an  intention  to  make 
them  only  partial  trustees.  A  contrary  in- 
tention, however,  appears  through  the  whole 
of  the  deed ;  for  whenever  it  is  contemplated 
that  there  may  be  an  excess  above  the  sum 
at  which  the  income  of  the  property  is  esti- 
mated, such  excess  is  expressly  to  be  applied 
for  the  benefit  of  the  charity,  the  provision 
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of  the  deed  being  founded  upon  this,  that 
Colston  having  made  the  conveyance,  says, 
"  I  will  pay  the  taxes,  and  mate  good  the 
deficiencies,  in  case  the  sum  set  apart  be  in- 
sufficient for  that  purpose ;"  and  the  society 
on  the  other  hand  shall  never  say,  that  be- 
cause the  rents  do  not  amount  to  the  esti- 
mated sum,  therefore  they  caimot  perform 
the  trusts  of  the  deed,  except  in  certain 
cases  when  the  society  may  diminish  the 
number  of  the  objects  of  the  charity.  Every 
contingent  advantage  to  arise  from  the  in- 
come of  the  property,  is  to  be  for  the  benefit 
of  the  charity,  but  the  deed  does  not  con- 
template any  increase  of  such  income.  In 
respect  to  the  mortgage  of  the  manor  and 
lands  of  Stogursey,  we  contend,  that  the 
charity  is  entitled  to  that  estate,  if  it  be 
deemed  beneficial,  or  to  the  repayment  of 
the  2,000/.,  with  interest  thereon ;  and  in 
case  the  defendants  fail  in  their  defence,  they 
ought  to  be  decreed  to  pay  their  own  costs. 
Mr.  Kindersley  and  Mr.  Oshome^  for 
the  society,  contended,  that  the  nature  of 
the  agreement,  and  the  true  construction  of 
the  deed  was,  that  the  society  would  perform 
the  covenants  contained  in  it,  on  their  re- 
ceiving the  rents  of  the  property  conveyed 
to  them,  as  a  set-off  against  their  certain 
expenditure;  and  that  the  conveyance  to 
them  was  as  trustees,  and  not  to  diem  im- 
mediately as  a  corporation,  to  avoid  the 
Statutes  of  Mortmain ;  and  that  they  must 
be  considered  as  the  absolute  owners  of  the 
property,  subject  only  to  a  trust,  by  way  of 
security  for  the  performance  of  their  cove- 
nants, namely,  the  maintenance  and  support 
of  the  charitable  institution;  and  consequently 
that  the  informant  has  no  right  or  title  to 
the  mortgaged  estate  of  Stogursey,  or  to 
any  accounts  relating  thereto. 

August  1. — ^The  Master  op  the  Rolls. 
— This  information  prayed  that  the  charity 
might  be  established,  and  that  it  might  be 
declared  that  the  manor  and  lands  of  Sto- 
gursey, and  the  profits  thereof  from  the  time 
die  defendants  first  entered  into  possession, 
belong  to  the  charity.  The  questions  in 
this,  cause  arise  on  die  construction  of  the 
deed  of  1708,  which  was  duly  executed  be- 
tween the  parties  thereto,  after  much  consi- 
deration; and  the  Attorney  General  con- 
tends, on  the  other  hand,  that  the  society 


are  trustees  only  for  the  benefit  of  the  charity, 
and  bound  nevertheless  to  expend  a  certain 
sum  annually  upon  such  trusts ;  whilst,  on 
the  other  hand,  the  defendants  contend,  that 
the  property  was  conveyed  to  them  for  their 
own  use,  subject  to  the  trusts  specified  in 
the  deed.  Tliis  deed  purports  to  be  a  con- 
tract on  the  part  of  the  society,  to  accept  and 
dispose  of  the  trusts  therein  mentioned,  by 
which  the  defendants  are  obliged  to  execute 
such  trusts  at  all  events ;  and  therefore  they 
claim  to  be  entided  to  the  property,  subject 
to  the  performance  of  the  trusts.  It  is  to  be 
observed,  that  there  is  no  mention  in  the 
deed,  that  any  part  of  the  property  was  to 
be  applied  to  the  use  of  the  society.  After 
comparing  the  different  provisions  of  the 
deed,  the  Master  of  the  Rolls  then  said,  that 
having  regard  to  the  great  care  taken  to 
prevent  any  diminution  of  the  income  of  the 
property,  and  the  absence  of  any  express 
stipulation  giving  the  surplus  of  the  pro- 
perty to  the  society,  it  appeared  to  him  to 
be  the  object  of  the  deed,  to  establish  trusts 
for  the  benefit  of  the  charity  only  ;  and  the 
deed,  being  founded  on  contract,  resolved 
itself  into  trust,  that  it  might  have  been 
worth  the  while  of  the  company  to  enter 
into  the  contract,  which  was  the  result  of 
negotiation;  and,  at  all  events,  the  rents 
and  profits  ought  to  be  applied  to  the  benefit 
of  the  charity.  It  appears,  that  Edward 
Bowyer,  a  tenant  in  possession  of  a  certain 
estate  in  the  manor  of  Beere,  at  the  yearly 
rental  of  dl5Z.,  proposed  to  the  society  to 
pay  them  the  fine  of  2,500/.  for  a  lease 
thereof,  at  the  yearly  rent  of  5/.  This  pro- 
posal was  agreed  to,  and  the  society  demised 
to  Bowyer  and  his  wife,  for  their  lives,  and 
the  life  of  the  survivor,  at  a  yearly  rent  of 
315/.,  and  afterwards  in  consideration  of 
2,500/.,  to  be  paid  by  them  to  the  society, 
they  were  released  fi*om  310/.  per  annum, 
part  of  the  315/.  yearly  rent.  It  appears, 
that  only  500/.  of  the  2,500/.  was  actually 
paid,  and  for  the  remaining  2,000/.,  security 
was  given  upon  the  manor  of  Stogursey, 
held  under  Eton  College,  upon  a  lease  for 
lives ;  but  Bowyer  and  his  wife  were  released, 
and  the  society  were  to  hold  the  manor 
under  the  college.  The  society  was  not 
entided  to  deal  in  the  way  they  did,  for 
their  own  benefit ;  and  in  making  the  inquiry, 
they  ought  to  be  charged  in  account  for 
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2,600/.,  and  to  have  credit  for  the  rent  of 
310/.,  paid  or  accounted  for  during  the  lives 
of  Bowyer  and  his  wife.  The  account  ought 
not  to  go  back  further  than  the  filing  of  the 
information. 

The  declaration  he  made  was,  that  the 
whole  amount  of  the  rents  were  applicable 
to  the  purposes  of  the  charity;  there  should 
be  an  inquiry  whether  any  and  what  profit 
accrued  by  die  transaction  with  Bowyer, 
and  an  account  of  rents  and  profits  from  the 
time  of  filing  the  bill  only.  The  costs  of 
the  information  on  both  sides  to  be  paid  out 
of  the  funds. 

Mr.  Pemherton  believed  the  charity  was 
well  managed,  and  declined  a  scheme. 


M.R.     \ 
arch  ll.J 


PHILANTHROPIC     SOaETT    9. 

March  11./  kemp. 

Legacy — CtmslrucHoft'^MarihalUng  As-- 

sets, 

• 

Ay  after  directing  that  her  charitable  he- 
quests  contained  in  her  will  should  be  paid 
out  of  her  personal  estate^  then  proceeded  to 
charge  her  leasehold  estates^  in  "  addition** 
to  her  other  personal  estate^  with  and  to  the 
payment  of  her  debts,  ^c*  : — Heldj  in  a  suit 
by  the  charitable  legatees,  that  the  amount  of 
the  personal  estate  was  not  a  circumstance 
to  be  inquired  into,  so  as  to  furnish  aground 
of  construction ;  and  that  the  pure  personal 
estate  was  not  exonerated  from  the  payment 
of  her  debts,  i^c. 

The  Master,  by  his  report  in  this  cause, 
found  that  Anne  Sammon,  the  testatrix  in 
the  pleadings  mentioned,  by  her  will  of  the 
20th  of  March  1825,  gave  and  bequeathed 
to  the  several  legatees  therein  named,  seve- 
ral pecuniary  l^acies,  amounting  in  the 
whole  to  the  sum  of  3,900/.,  and  amongst 
others,  she  gave  to  the  Treasurer  of  die 
Philanthropic  Society,  in  Saint  George's 
Fields,  the  sum  of  100/. ;  and  she  directed, 
that  idl  her  charitable  donations  and  be- 
quests should  be  paid  and  satisfied  out  of 
her  ready  money  and  the  proceeds  of  the 
sale  of  her  funded  property,  personal  chat- 
tels, and  efiects,  and  not  from  the  proceeds 
or  by  sale  of  her  leasehold  or  real  estates. 


And  he  also  found,  that  the  testatrix 
chained  her  leasehold  estates  bequeathed  by 
her  will,  in  addition  to  her  other  personal 
estate,  with  and  to  the  payment  of  her  debts, 
funeral  and  testamentary  expenses,  and  of 
such  of  the  said  several  pecuniary  lega- 
cies and  bequests  in  her  will  particularly 
mentioned,  and  not  given  to  charitable 
uses.  The  Master  also  found,  that  the  tes- 
tatrix, by  a  fourth  codicil  to  her  said  will, 
chai^;ed  her  fi^ehold  estates  at  Ash  and 
Eastry,  which  had  previously  been  devised 
by  her,  subject  to  certain  charges  thereon, 
unto  lliomas  Read  Kemp,  in  fee,  with  and 
to  the  payment  of  the  sum  of  2,144/.  0«.  6d., 
and  also  aU  and  every  such  fmther  and 
other  sum  and  sums  of  money  as  she  should 
or  might  at  any  time  or  times  thereafter  be 
subject  or  liable  to  advance  and  pay  in 
completing  the  conveyance,  or  other  assur- 
ance thereof  to  her,  which  had  not  then  been 
effected,  or  otherwise  in  establishing  her 
right  and  tide  thereto,  and  possession 
thereof.  The  cause  now  coming  on  to  be 
heard  on  further  directions,  the  principal 
question  was,  whether  the  testatrix  did  or 
did  not  by  the  provisions  in  her  will  for 
payment  of  her  charitable  legacies  mani- 
fesdy  intend  that  they  should  be  first  paid 
out  of  her  pure  personal  estate,  and  whether 
such  estate  was  or  was  not  primarily  appli- 
cable to  pay  them. 

It  was  contended  on  the  part  of  the  plain- 
tiffs, that  the  testatrix  having  in  one  part  of 
her  will  directed  that  all  her  charitable 
directions  and  bequests  should  be  paid  and 
satisfied  out  of  her  pure  personalty,  clearly 
intended  to  exempt  it  £rom  aU  other  payments 
than  those  so  specially  charged  upon  it ;  and 
that  the  Court  ought  to  carry  out  that  in- 
tention by  giving  the  pure  personalty  in  the 
first  place  to  satisfy  the  charitable  legacies ; 
whilst  the  next-of-kin  of  the  testatrix,  and 
others,  insisted  that  the  subsequent  clause, 
by  which  the  testatrix  charged  her  leasehold 
estates  bequeathed  by  her  will,  in  addition 
to  her  other  personal  estate,  with  payment 
of  her  debts  and  other  legacies,  rebutted  that 
presumption ;  and  that  the  personal  estate, 
being  the  natural  fund  for  payment  of  debts, 
could  not  be  exonerated  but  by  express 
words. 

Mr.  Pemberton  and  Mr,  Ellison  for  the 
plaintiffs. 
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Mr,  Tinney,  Mr,  ColviUcy  and  Mr,  Teed, 
for  other  parties. 

The  following  cases  were  cited : — 

Hotffse  V.  Chapman^  4  Ves.  547. 
Roberts  v.  Walker,  1  Russ.  &  Myl.  759. 
The  Attorney  General  v.  WincheUea,  8 

Bro.  C.C.  374. 
BooUe  y.  BlundeU,  1  Mer.  224. 

The  Master  op  the  Rolls. — ^The  tes- 
tatrix, after  directing  the  payment  of  her 
charitable  legacies  out  of  her  pure  personal 
estate,  then  gives  a  direction  for  payment 
of  her  debts  and  legacies,  which  precludes 
the  notice  of  an  intention  to  exonerate  her 
pure  personal  estate  from  all  other  changes 
in  favour  of  her  charitable  legacies  ;  for  by  a 
subsequent  part  of  her  will,  she  has  chained 
all  her  leasehold  estates,  in  addition,  and 
not  in  priority,  to  her  other  personal  estate, 
with  the  payment  of  her  debts  and  other 
pecuniary  legacies.  This  she  has  constituted 
a  fund  consisting  partly  of  pure  personalty, 
and  pardy  of  personalty  affected  with  realty ; 
and  the  question  is,  whether  the  charitable 
l^acies  are  to  be  paid  out  of  the  pure  person- 
alty freed  from  debts  and  other  legacies,  or 
•whether  you  must  have  pro  raid  division  out 
of  the  several  different  sorts  of  personalty, 
in  which  case  the  charitable  legacies  are 
to  be  paid  out  of  the  surplus  only  of  the 
pure  personal  estate.  There  may  have  been 
pure  personalty,  but  here  is  residue  consist- 
ing of  personal  estate  affected  with  realty 
and  pure  personalty.  You  cannot  inquire 
into  the  amount  of  the  personal  estate,  or 
construe  the  will  on  the  accounts  now  taken, 
but  the  intention  of  the  testatrix  is  to  be 
gathered  from  the  words  of  the  will  itself. 
And  if  in  the  distribution  of  the  estate  you 
have  a  direction  that  one  frind  is  to  be  added 
to  another,  how  can  you  adopt  this,  if  you 
take  out  so  much  as  will  satisfy  the  charit- 
able legacies  ?  No  doubt  the  testatrix  in- 
tended that  the  charitable  legacies  should  be 
paid  in  full ;  and  if  this  were  a  matter  inde- 
pendent of  authorities,  I  might  be  inclined 
to  make  a  decree  for  the  marshalling  of  the 
assets  of  the  testatrix.  It  must  be  referred 
to  the  Master  to  compute  the  respective 
values  of  the  different  funds  which  are  thus 
blended  by  the  testator  into  one  common 
fund. 
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Nbw  Series,  XI.^Chanc. 


V.C. 
June  10. 

Legacy — Charity, 

Bequest  of  a  legacy  to  A,  B^  to  he  ap- 
plied for  the  use  of  Roman  Catholic  priests 
in  and  near  London,  at  his  absolute  discre- 
tion. Objected,  that  the  bequest  was  not  cha^ 
ritable ;  that  A,  B.  having  died  before  the 
testator,  the  legacy  lapsed;  that  it  was  void 
for  uncertainty: — Held  to  be  a  legacy  for 
the  benefit  of  those  persons  who  should  now 
and  hereafter  fill  the  character  of  Roman 
Catholic  priests  in  and  near  London,  Refer^ 
red  to  the  Master  to  approve  of  a  scheme, 

Charles  Robert  Blundell,  Esq.,  by  his 
will,  dated  the  28th  of  November  1834, 
gave  and  bequeathed,  out  of  his  personal 
estate,  the  following  legacies :  To  the  Right 
Rev.  Dr.  Walsh,  of  Wolverhampton,  the 
sum  of  5,0002. ,  to  be  by  him  applied  for 
the  purpose  of  Oscott  College,  in  Stafford- 
shire; to  the  Rev.  Thomas  Robinson,  of 
Liverpool,  4,000Z.,  to  be  by  him  applied  to 
the  use  of  Ampleforth  College,  in  York- 
shire; to  the  said  Thomas  Robinson  the 
further  sum  of  4,000Z.,  to  be  by  him  applied 
to  the  use  of  Old  Hall  Green  College,  in 
Hertfordshire.  The  testator  then  gave  to  the 
said  Thomas  Robinson  the  frulher  sum  of 
15,000Z.,  to  be  by  him  applied  for  the  use 
of  Roman  Catholic  priests  in  and  near 
London,  at  his  absolute  discretion;  all 
which  legacies  he  directed  to  be  paid,  imme- 
diately after  his  decease,  out  of  his  personal 
estate.  And  he  bequeathed  aU  the  residue 
of  his  personal  estate  to  the  Rev.  Dr.  Bram- 
ston  and  the  Rev.  Dr.  Walsh,  their  execu- 
tors, administrators,  and  assigns,  absolutely. 
The  testator  appointed  John  Gladstone, 
Robert  Gladstone,  and  Thomas  Robinson, 
executors  of  his  will.  John  Gladstone  alone 
proved  the  wiU.  The  Rev.  Dr.  Bramston 
and  the  Rev.  Thomas  Robinson  died  during 
the  life  of  the  testator. 

The  information  was  filed  by  the  Attorney 
General  under  this  charitable  bequest,  at  the 
relation  of  several  Roman  Catholic  priests 
resident  in  and  about  London,  against  the 
executor,  John  Gladstone,  and  Dr.  Walsh, 
the  residuary  legatee ;  and  it  prayed,  that 
the  charitable  use,  for  the  benefit  of  Roman 
Catholic  clergy  in  and  near  London,  might 
be  established ;  and  that  the  legacy  might 
3A 
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be  invested  and  secured  under  the  direction 
of  the  Court ;  and  that,  if  necessary,  it  might 
be  referred  to  the  Master,  to  settle  a  scheme 
for  regulating  such  charitable  legacy. 

The  Rev.  Thomas  Walsh,  by  his  answer, 
admitted  this  to  be  a  charitable  legacy,  but 
submitted,  whether,  by  the  death  of  the  said 
Thomas  Robinson  in  the  life  of  the  testator, 
the  said  legacy  of  15,000^.  did  or  not  lapse, 
or  did  or  not  fail ;  or  whether,  regard  being 
had  to  the  said  testator's  direction  that  the 
same  should  be  applied  at  the  absolute 
discretion  of  the  said  Thomas  Robinson,  the 
said  charitable  use  did  or  not  remain  or 
continue,  or  was  or  not  then  in  full  force 
and  virtue  for  the  benefit  of  the  Catholic 
clergy  in  and  near  London,  as  the  Court 
should  direct. 

Mr,  Bethell  and  Mr.  Campbell^  in  sup- 
port of  the  information,  cited — 

Attorney  General  v.  Guiae^  2  Vem.  266. 

Loyd  V.  Spillet,  3  P.  Wras.  344. 

Attorney  General  v.  Cock,  2  Ves.  sen. 
273. 

Grieves  v.  Case,  1  Ves.  jun.  548. 

Attorney  General  v.  Comber,  2  Sim.  & 
Stu.  93. 

Attorney  General  v.  Bishop  of  Chester, 
1  Bro.  C.C.  444. 

Brodie  v.  Chandos,  note  to  Attorney  Ge- 
neral V.  Bishop  of  Chester. 

De  Costa  v.  De  Pas,  Ambl.  228. 
Mr.  Rolt,  for  the  executor,  Mr.  Glad- 
stone. 

Mr.  Purvis  and  Mr.  Bagshawe,  for  Dr. 
Walsh,  the  residuary  legatee,  contended, 
that  the  bequest  was  void  for  uncertainty ; 
and  that  it  would  be  impossible  to  decide 
what  was  the  meaning  of  "in  and  about 
London."  They  also  submitted,  that  the 
words  here  used  could  not  be  considered 
sufficient  to  constitute  a  charitable  bequest, 
the  legacy  not  being  given  to  poor  priests. 

Mr.  Bethell  replied. 

The  Vice  Chancellor. — It  appears  to 
me,  looking  at  the  language  of  this  will,  that 
die  legacy  is  given  for  the  benefit  of  those 
persons  who  may  at  any  time  bear  the  cha- 
racter of  Roman  CathoHc  priests  in  and  near 
London.  No  objection  arises  as  to  the 
manner  of  disposing  of  the  charity,  because 
when  once  it  is  decided  that  a  charitable 


bequest  exists,  the  Court  will  solve  the  dif- 
ficulty of  distributing  it,  by  sending  a  scheme 
to  the  Master. — [His  Honour  then  read  the 
portion  of  the  will  already  recited,  and  con- 
tinued]— The  expression  which  the  testator 
uniformly  adopts  in  giving  each  of  the  lega- 
cies to  the  different  colleges,  is,  "  to  be  by 
him  applied  for  the  purpose  of,  or  for  the 
use  of,"  each  particular  college — clearly 
meaning  to  give  for  the  benefit  of  some  ob- 
ject which  would  continue.  Then  he  makes 
the  bequest  for  the  benefit  of  the  Roman 
Catholic  priests  in  and  near  London,  using 
the  same  words  as  he  did  when  the  colleges 
were  the  objects  of  his  bounty.  Now,  I 
think  this  is  a  gift  as  well  for  the  benefit  of 
diose  living  at  the  time  of  his  death,  as  those 
who  might  come  into  esse  afterwards :  and 
as  we  know  the  &ct  that  there  will  always 
be  Roman  Catholic  priests,  it  follows,  that 
there  will  always  be  objects  to  answer  the 
bounty.  In  a  subsequent  part  of  the  will, 
where  the  testator  gives  a  legacy  to  a  parti- 
cular priest,  he  points  it  out  clearly,  and 
uses  very  different  language.  He  says, "  To 
the  person  who  should  be  incumbent  of  the 
parish  of  Hornby  at  my  death;"  so  that 
where  he  intended  to  give  a  personal  bene- 
fit, he  has  marked  it  as  such.  I  think,  upon 
the  whole,  that  this  is  a  legacy  for  the  bene- 
fit of  those  persons  who  should  now  and 
hereafter  fill  the  character  of  Roman  Catholic 
priests  in  and  near  London.  A  reference 
must  be  made  to  the  Master,  to  approve 
of  a  scheme. 


V.C. 
June  23,  30. 


rcOMMlSSIOKERS  OP  CHARIT- 
<  ABLE  DONATIONS  V.  DEVE- 
*  (^      REUX. 

Legacy  Duty — Foreign  Domicile. 

A  British  subject  went  to  reside  in  France 
in  1776,  where  he  obtained  letters  of  natura- 
lization, and  purchased  lands,  /n  1791,  he 
was  obliged  to  quit  the  country,  and  his  pro- 
perty was  confiscated ;  he  then  came  to  Eng- 
land, and  remained  here  tiU  1802,  when  he 
returned  to  France,  and  claimed  the  compen- 
sation for  his  lands.  By  his  will,  which 
confirmed  a  previous  will  made  in  England, 
he  gave  part  of  his  property,  including  the 
expected  compensation,  to  an  Irish  charity : — 
Held,  that  the  testator  being  domiciled  in 
France,  and  the  property  being  in  its  essence 
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French^  and  left  by  a  will  made  in  France, 
no  legacy  duty  was  payable  upon  the  charit- 
able bequest. 

This  case  came  on  upon  the  petition  of 
the  Commissioners  of  Charitable  Dona- 
tions and  Bequests  in  Ireland,  which  stated, 
that  James  Fanning  was  a  native  of  Water- 
ford,  in  Ireland :  that  soon  after  the  peace 
of  Fontainbleau,  which  took  place  in  1762, 
James  Fanning  went  to  reside,  and  took  up 
his  permanent  abode  and  residence  in  France, 
and  in  the  year  1776  he  obtained  letters  of 
naturalization  and  nobility  in  France,  by 
virtue  of  which  letters,  he  assumed  and  used 
the  style  and  title  of  Jacques  Comte  de 
Fanning,  and  his  wife  was  designated  by 
and  used  the  style  and  title  of  Lady  Fran- 
^oise  Butler,  wife  of  Lord  Jacques  de  Fan- 
ning, and  that  the  said  J.  Fanning  was  to 
aU  intents  and  purposes  domiciled  in  France : 
that  in  April  1777,  J.  Fanning  purchased 
and  became  the  owner  and  proprietor  of  an 
extensive  property  called  the  Fiefs  Lands 
and  Seignories  of  La  Roche  Talbot,  situated 
in  that  part  of  France  comprised  in  the 
Department  of  the  Sarthe  and  La  Mayenne : 
that  in  1778,  there  was  again  war  between 
England  and  France,  which  was  continued 
till  1783,  when  the  same  was  terminated  by 
the  Peace  of  Versailles,  and  that  in  1789 
the  Great  Revolution  broke  out  in  France, 
but  that  notwithstanding  such  war  and  revo- 
lution, J.  Fanning  continued  to  reside  in 
France  until  the  year  1791 ;  that  in  1791, 
in  consequence  of  the  persecutions  during 
the  revolution,  J.  Fanning,  in  common  wi£ 
others,  withdrew  from  France,  and  came 
over  to  England;  shortly  afterwards,  the 
French  government  ordered  the  property  of 
all  Frendi  subjects  who  had  emigrated  from 
France,  to  be  sequestered ;  the  property  of 
James  Fanning  was,  under  this  order, 
sequestered,  and  afterwards  confiscated  and 
sold :  that  James  Fanning  remained  in  this 
country  till  October  1803 ;  in  January 
1802,  he  made  a  will  while  lodging  in  Lon- 
don ;  after  this,  a  law  was  passed  in  France, 
allowing  French  emigrants  to  return  to 
France,  whereupon  James  Fanning  returned 
to  France,  and  made  various  applications 
for  the  recovery  of  his  property :  that  in 
September  1804,  James  Fanning,  being  then 
still  residing  in  France,  made  his  second 
will,  which  commenced  thus : — "  I,  James 


Fanning,  bom  in  the  city  of  Waterford,  in 
the  kingdom  of  Ireland,  have  made  my  will 
in  London,  in  the  month  of  January  1802, 
and  deposited  it  in  the  hands  of  my  esteemed 
friend  Mr.  Edward  Christian,  at  his  house. 
No.  218,  High  Holbom,  London,  and  this 
deposition  took  place  before  my  departure 
thence  for  this  country,  whither  I  come  to 
claim  the  restitution  of  the  acquisition  I  had 
made  in  it,  of  the  lands  of  La  Roche  Talbot, 
and  its  dependencies,  and  which  I  expected 
would  have  been  without  difficulty  restored 
to  me." — "The  copy  of  my  last  will,  as  set 
forth  in  my  testament,  is  probably  mislaid, 
as  I  cannot  find  it ;  I  therefore  mention  in 
this  writing,  the  principal  articles  contained 
in  it,  not  doubting  that  my  property  in  tliis 
country  will  be  restored  to  me,  or  that  I  shall 
receive  a  j  ust  indemnity  for  it.  *  *  The  testator 
then  left  part  of  his  property  in  the  follow- 
ing terms : — "  I  bequeath  one-third  part  of 
my  said  property  for  charitable  uses,  for  the 
relief  of  the  poor  of  the  city  of  Waterford, 
except  one-tenth  part,  which  I  desire  may 
be  given  or  laid  out  for  the  relief  of  the  poor 
of  the  parishes  of  Sufianey,  Ballygory,  and 
Windyhouse,  and  the  parishes  of  Castlebanny 
and  Roches  Town.''  The  testator,  after 
confirming  his  previous  will  in  every  respect, 
except  as  to  the  nomination  of  one  of  his 
executors,  appointed  the  Rev.  Dr.  Walsh 
and  James  Edward  Devereux  executors  of 
his  said  will. 

The  testator  died  in  Paris  on  the  2nd  of 
August  1806,  and  his  will  was  proved  by 
James  Edward  Devereux  alone,  in  France, 
and  also  in  the  Prerogative  Court  of  the 
Archbishop  of  Canterbury. 

The  petition  then  stated,  that  the  testator 
had  resided  in  France  entkely  from  the  date 
of  his  return  unto  his  death ;  that  under  a 
convention  between  the  Kings  of  England 
and  France,  relative  to  the  liquidation  of 
the  claims  of  English  subjects  against  the 
French  government,  on  account  of  lands 
confiscated  during  the  revolution,  certain 
commissioners  were  appointed  to  investigate 
and  determine  upon  die  sum  due  to  each 
British  subject,  for  the  loss  suffered  by  such 
confiscation ;  that  the  said  commissioners, 
by  their  award,  made  in  the  year  1820, 
awarded  the  sum  of  41,993  francs  rentes  for 
the  immoveable  property  of  the  said  James 
Fanning,  and  468  francs  for  the  value  of 
moveable  property,  and   7,151   francs  for 


Digitized  by 


Google 


364 


COURT  OF  CHANCERY : 


tiinber  cut  down ;  that  various  sums  amount- 
ing to  55  per  cent,  on  these  several  sums, 
were  then  transferred  by  the  commissioners 
to  Daniel  Reardon,  as  agent  for  James  Ed- 
ward Devereux ;  that  the  Commissioners  of 
Charitable  Donations  filed  this  bill  in  July 
1822,  for  an  account  of  the  monies  so  award- 
ed by  the  commissioners  in  respect  of  the 
said  confiscation.  That  by  an  order  in  the 
cause,  made  in  August  1841,  it  was  directed 
that  the  sum  of  25,1432.  14^.  Sd.  should  be 
transferred  to  the  petitioners,  in  respect  of 
such  monies  so  awarded,  and  that  the  sum 
of  4,000Z.,  residue  of  the  simi  so  awarded, 
being  the  whole  sum  to  which  the  petition- 
ers were  entitled,  should  be  set  apart  to 
answer  the  claim  made  by  the  Legacy  Duty 
Ofiice,  in  respect  of  the  legacy  duty  upon 
the  said  bequest. 

The  petitioners  then  stated  that  they  were 
advised  that  no  legacy  duty  was  payable  in 
respect  of  the  said  charitable  bequest ;  they 
therefore  prayed  that  the  said  sum  of  4,000/., 
with  the  dividends  which  had  become  due, 
might  be  transferred  and  paid  over  to  them. 

Mr.  Beihell  and  Mr.  Faber,  in  support 
of  the  petition,  contended,  that  the  testator, 
the  Comte  de  Fanning,  was  clearly  domi- 
ciled in  France ;  that  he  had  never  lost  that 
domicile,  and  that  in  consequence,  no  legacy 
duty  was  payable  upon  the  charitable  dona- 
tion made  by  him,  of  property  which  was  in 
feet  French,  and  disposed  of  by  a  will  made 
in  France.  The  testator  was  an  Irishman 
by  birth ;  he  then  went  to  reside  in  France, 
and  procured  letters  of  naturalization  there ; 
he  afterwards  purchased  property  in  that 
country.  The  revolution,  however,  having 
prevented  him  firom  remaining  any  longer, 
and  his  property  having  been  confiscated, 
he  came  to  England,  and  remained  here  till 
1802.  During  that  visit  to  this  country, 
the  French  government  proclaimed  that  the 
emigrants  might  return,  upon  which  the 
testator  did  return,  but  he  clearly  never  lost 
his  French  domicile,  and  no  legacy  duty 
attaches  upon  any  property  left  by  a  domi- 
ciled foreigner.  Legacy  duty  was  originally 
imposed  as  a  tax  upon  the  money  passing 
fi-om  the  executor  to  the  legatee.  An  exe- 
cutor who  pays  money  in  tMs  country,  must 
take  the  discharge  rendered  necessary  in 
this  country ;  in  such  a  case,  there  would 
be  a  legacy  stamp.     The  decisions  in  The 


Attorney  General  v.  Jackson  {1)  and  The 
Attorney  General  v.  Forbes  (2),  go  to 
this  point ;  also  Logan  v.  Fairlie  (3). 
Wherever  the  person  is  domiciled,  the  law 
of  the  country  in  which  he  dies  takes  effect 
— /n  re  Bruce  (4).  Here,  the  testator  went 
to  France,  and  made  that  the  seat  of  his 
fortunes  a^s  long  ago  as  1777 ;  though  he 
was  domiciled  there,  he  was  originally  bom 
in  Ireland,  where  a  different  duty  attaches, 
and  there  would  seem  to  be  no  reason  why 
the  testator  should  be  considered  a  domiciled 
Englishman  more  than  a  domiciled  Irishman. 
In  re  Eivin,  1  Cr.  &  Jer.  151 ;  s.  c.  9  Law 

J.  Rep.  Exch.  37. 
The  Attorney  General  v.    Jacksonj  8 

BHgh,  15. 
The  Attorney  General  v.  Forbes,  2  CI. 

&  Fin.  48. 
Logan  v.  Fairlie^  1  Myl.  &  Cr.  59 ;  s.  c. 
2  Sim.  &  Stu.  284 ;   3  Law  J.  Rep. 
Chan.  152. 
Re  Bruce,  2  Cr.  &  Jer.  436 ;  s.  c.  1  Law 

J.  Rep.  (n.s.)  Exch.  153. 
Munroe  v.  Douglas,  5  Mad.  379. 
Bempde  v.  Johnstone,  3  Ves.  198, 
Somerville  v.  Somerville,  5  Ibid.  750. 
The  Attorney  General  v.  Cockerell,  1 

Price,  165. 
TJie  Attorney   General  v.  Beatson,  7 

Price,  560. 
The  Attorney   General  v.   Dimond,  1 
Cr.  &  Jer.  356 ;  s.  c.  9  Law  J.  Rep. 
Exch.  90. 
The  Attorney  General  v.  Hope,  4  Tyr. 

878. 
Pearse  v.  Pearse,  9  Sim.  430. 

TJie  Attorney  General,  and  Mr.  Romilly, 
contra,  argued,  that  an  Englishman  could, 
under  no  circumstances,  acquire  a  domicile 
in  a  foreign  country,  so  as  to  avoid  the 
English  legacy  duty.  That  a  British  subject 
might  change  his  liability  to  the  amount  of 
duty,  upon  going  to  different  parts  of  the 
Queen's  dominions,  but  could  not,  by  going 
to  a  foreign  country,  get  rid  of  it  altogether, 
and  that  the  word  **  domicile"  had,  in  fact, 
no  meaning  as  regarded  an  Englishman, 
for  no  length  of  residence  by  an  English- 

(1)  8  Bligh,  15. 

(2)  2  CL  &  Fin.  48. 

(3)  1  Myl.  &  Cr.  59. 

(4)  2  Cr.  &  Jer.  486 ;  8.  c.  1  Law  J.  Rep.  (n.s.) 
Exch.  158. 
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man  abroad,  could  give  liim  a  domicile  any- 
where away  from  the  dominions  of  the 
Queen:  that  domicile  depended  upon  an 
intention  permanently  to  reside  abroad, 
and  if  the  testator  really  were  domiciled  in 
France,  he  was  not  any  longer  subject  to 
pay  the  legacy  duty  of  this  country;  but 
here,  the  testator  shewed  that  he  intended 
to  return  to  this  country,  and  was  not  en- 
tirely resident  in  France,  for  in  his  will  he 
made  use  of  the  expression,  **  I  made  my 
will  in  London,  before  my  departure  thence 
for  this  country,  whither  I  come  to  claim 
the  restitution  of  the  acquisition  I  had  made 
in  it  of  certain  lands,"  &c.  He  clearly  had 
been  domiciled  in  France,  but  he  had  lost 
his  domicile  there,  and  had  acquired  a  domi- 
cile in  this  country,  by  residing  here  after 
he  was  compelled  to  quit  France,  and  it 
was  clearly  his  intention,  in  returning  to 
France,  to  do  no  more  than  recover  the  pro- 
perty which  had  been  taken  from  Mm,  and 
dien  to  return  here  again. 

Hill  V.  Reardon,  2  Russ.  608. 

Arnold  v.  Arnold,  2  Myl.  &  K.  365 ; 
s.  c.  4  Law  J.  Rep.  (n.s.)  Ch.  79, 123. 

In  re  Franklin,  3  Sim.  147. 

In  re  Wilkinson,  1  Cr.  M.  &  R.  142; 
s.  c.  3  Law  J.  Rep.  (n.s.)  Exch.  236. 
Mr.  Bethell,  in  reply. 

The  Vice  Chancellor. — I  have  read  the 
affidavits  in  this  case,  and  no  doubt  is  left 
in  my  mind,  that  the  Comte  de  Fanning 
was  domiciled  in  France  at  the  time  of  his 
death.  This  case  appears  to  be  concluded  by 
the  case  of  In  re  Bruce.  The  question  here 
seems  to  be,  not  to  whom  the  party  owed 
allegiance,  but  where  he  was  domiciled  at 
his  death,  and  there  can  be  no  doubt,  but 
that  he  was  domiciled  in  France ;  his  will 
also  was  French,  and  the  property  to  be 
administered  was  in  its  essence  and  origin 
French,  and  though  the  title  to  it  arises  out 
of  British  aUegiance,  that  does  not  affect  the 
question.  There  was  a  frmd  set  apart  by 
the  French  government  to  answer  the  de- 
mand for  compensation  made  by  the  English 
subjects,  in  proportion  to  their  loss.  There 
is  no  difficulty  whatever  in  the  case,  the 
domicile  of  the  party  being  French,  the  will 
French,  and  the  property  French.  Therefore, 
I  am  of  opinion,  that  the  legacy  duty  is  not 
payable. 


V.C.      \ 

Julv  12      I         SILVESTER  V.  BRADLEY. 

Devise — Timber — Severance  from  Free- 
hold. 

A  testator  gave  his  estates  to  trustees  for 
his  son  for  life,  and  afterwards  for  his  son's 
children,  and  in  default  of  issue,  for  others 
in  remainder,  and  directed  that  the  timber  on 
his  estates  should  be  used  for  repairing 
houses,  and  for  the  advantage  of  the  estate^ 
or  that  it  should  be  sold,  and  the  produce 
be  applied  as  personal  estate : — Held,  upon 
bill  for  specific  performance,  that  this  trust 
did  not  operate  as  a  perpetual  severance  of 
the  timber  from  the  estate,  but  that  it  became 
void  after  the  first  adult  person  came  into 
possession  of  the  estate. 

This  suit  was  instituted  to  compel  the 
specific  performance  of  a  contract  for  the 
purchase  by  the  defendants  of  a  certain  estate 
in  the  county  of  Kent,  at  the  sum  of  1 7,5001., 
including  the  timber  and  underwood  on 
such  estate. 

The  cause  now  came  on  upon  a  demurrer, 
for  the  purpose  of  obtaining  the  opinion  of 
the  Court  upon  the  construction  of  the  will 
of  a  testator  named  William  Marshall,  who 
gave  all  his  real  estates  whatsoever  to  trus-< 
tees,  upon  trust  for  his  son,  Thomas  Mar- 
shall, and  his  assigns,  for  life ;  and  after  his 
death,  in  trust  for  the  children  of  his  son ; 
and  in  default  of  issue,  in  trust  for  his 
brother  for  life,  and  then  for  his  brother's 
children;  with  divers  remainders  over  in 
de&ult  of  issue. 

The  will,  amongst  other  things,  contained 
this  clause  : — "  I  direct  that  the  timber  or 
wood  which  shall  be  upon  my  real  estates, 
or  any  of  them,  shall  from  time  to  time  be 
made  use  of  for  repairing  houses  thereupon, 
or  otherwise  for  the  benefit  and  advantage 
of  my  estate,  or  that  the  same  shall  be  sold, 
and  that  the  money  arising  from  the  sale 
thereof  shall  be  applied  in  the  manner  in 
which  my  personal  estate  is  hereinbefore 
directed  to  be  applied." 

The  defendants,  the  intended  purchasers, 
alleged,  that  as  the  direction  in  the  testator's 
will,  as  to  the  timber  or  wood  upon  the 
devised  estates,  was  not,  in  express  terms, 
confined  to  any  limited  period,  such  trust 
operated  in  equity  as  a  perpetual  severance 


Digitized  by 


Google 


866 


COURT  OF  CHANCERY : 


of  sucli  timber  or  wood  from  the  said 
estates ;  and  that  the  persons  entitled  to  the 
testator's  residuary  estate  would,  in  all  per- 
petuity, be  entitled  to  so  much  of  such 
timber  or  wood  as  should  not  from  time  to 
time  be  made  use  of  for  repairing  houses 
upon  the  said  devised  estate  or  otherwise 
for  the  benefit  of  the  estates,  or  to  the  pro- 
ceeds of  the  sale  thereof. 

The  plaintiff  insisted,  that  such  objection 
was  altogether  without  foundation ;  and  that 
the  trust  in  the  testator's  will  as  to  timber 
or  wood,  had  long  since  determined;  but 
that  if  the  same  was  intended  to  continue 
for  ever,  it  was  void  in  law :  and  the  plain- 
tiffs therefore  submitted,  that  the  defendants 
ought  to  be  compelled  specifically  to  perform 
their  contract. 

Mr.  Wakefield  and  Mr.  HaU,  for  the 
plaintiffs,  cited  Butler  v.  Borton  (1). 

Mr.  Richards  and  Mr.  Faber,  for  the 
purchasers,  cited  Stanley  v.  White  (2). 

The  Vice  Chancellor  was  of  opinion, 
that  the  trust  for  cutting  down  timber  had 
ceased.  The  first  tenant  for  life  was  dead, 
and  the  inheritance  had  become  vested  in 
one  of  the  tenants  in  tail  in  remainder,  who 
was  to  take  in  case  of  failure  of  issue  of  the 
testator's  youngest  son.  His  Honour  was 
of  opinion,  that  the  trust  as  to  timber  ceased 
as  soon  as  the  first  estate  of  inheritance 
became  vested  in  an  adult  person.  The 
case  of  Butler  v.  Borton,  as  reported,  fell 
short  of  what  it  really  was ;  but  there  was 
nothing  in  it  to  prevent  him  from  saying 
that  this  trust  had  ceased. 


} 


GIBBON  V.  8TRATHM0RE. 


v.c. 

July  12. 

Demurrer  to  Interrogatory — Solicitor. 

An  interrogatory  being  put  to  a  solicitor 
in  the  cause,  as  to  whether  the  plaintiff  had 
acted  as  adviser  and  agent  for  a  certain  de- 
fendant, the  solicitor  demurred,  for  that  he 
had  acted  professionally  for  both  parties  and 
in  the  suit ;  and  all  the  information  he  pos- 
sessed which  would  enable  him  to  answer  the 
interrogatory,  had  been  derived  from  commu- 

(1)  5  Mad.  40. 

(2)  14  East,  832. 


nications  confidentially  made  to  him  by  the 
said  defendant  and  the  plaintiff,  or  one  of 
them  ;  and  he  considered  his  answering  the 
interrogatory  would  be  a  breach  of  profes- 
sional confidence  reposed  in  him  by  his  clients. 
Demurrer  allowed. 

This  cause  came  on  upon  the  demurrer 
of  Mr.  Western  (solicitor  for  the  defen- 
dant) to  the  ninth  interrogatory,  which 
was,  **  Whether  or  no,  as  you  know,  or  for 
any  and  what  reason  believe,  has  the  said 
plaintiff,  Alexander  Gibbon,  at  any  and 
what  times  or  time,  since  the  death  of 
George  Thomas  Lyon  Bowes  Lord  Glamis, 
deceased,  in  the  pleadings  of  this  cause 
mentioned,  in  any  and  what  manner  acted 
as,  and  whether  or  not  been,  the  adviser,  and 
whether  or  not  the  agent  of  the  above-named 
defendant.  Lady  Glamis,  in  and  about,  or 
relating  to  the  estate  or  the  afi&drs  of  the 
said  Lord  Glamis,  or  any  and  which  of 
them ;  and  whether  or  not  in  or  about  com- 
pounding, satisfying,  or  paying  the  debt, 
or  any  and  what  debts,  due  or  claimed  to  be 
due  from  the  estate  of  the  said  Lord  Glamis ; 
and  whether  or  no  in  or  about  buying  up 
the  charges  or  incumbrances,  or  any  and 
what  charges  or  incumbrances,  upon  his  es- 
tate, or  any  and  what  estates  or  estate,  in 
which  the  said  Lord  Glamis  was  interested. 
Whether  or  no,  as  you  know,  or  for  any  and 
what  reason  believe,  is  the  said  Alexander 
Gribbon  still  the  adviser,  and  whether  or  no 
the  agent  of  the  said  Lady  Glamis,  in  and 
about  or  relatmg  to  the  estate  of  the  said 
Lord  Glamis,"  &c. 

Demurrer  to  the  ninth  interrogatory — "  I 
demur  thereto,  and  for  cause  of  demurrer 
say,  I  have  been  employed  professionally  as 
solicitor  by  Lady  Glamis  and  Alexander 
Gibbon  in  and  about  various  matters  con- 
nected with  Lord  Glamis's  property  and 
affairs,  and  in  this  suit.  All  the  information 
I  possess,  which  would  enable  me  to  answer 
this  interrogatory,  has  been  derived  from 
communications  confidentially  made  to  me 
by  the  said  Lady  Glamis  and  Alexander 
Gibbon,  or  one  of  them,  as  their  solicitor.  I 
consider  my  answering  this  interrogatory- 
would  be  a  breach  of  professional  confidence 
reposed  in  me  by  my  clients." 

Mr.  Lovat,  in  support  of  this  demurrer, 
cited — 
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PhiUipps  on  Evidence j  5th  edit.,  vol.  1, 

p.  190. 
Cromackv,  Heathcote,  2  Brod.  &  Bing.  4. 
Greenottgh  v.  Gashell,  1  Myl.  &  K.  98. 
Mynn  v.  Joliffe,  1  Moo.  &  Rob.  326. 
The  King  v.  Withers,  2  Campb.  578. 

Mr.  Richards  and  Mr,  Montague,  contra. 
— This  demurrer  cannot  be  allowed.  The 
witness  is  not  protected.  He  states,  that  his 
infonnation  in  the  suit  has  been  derived  from 
Lady  Glamis  and  Alexander  Gibbon,  or  one 
of  them.  This  leaves  it  in  doubt  whether 
he  received  the  information  from  one  or  the 
other.  It  is  quite  consistent  with  the  de- 
murrer, that  he  should  have  information  not 
obtained  either  from  Lady  Glamis  or  Alex- 
ander Gibbon.  He  ought  to  state  every- 
thing which  has  taken  place  not  in  confi- 
dential communication — Parkhurst  v.  Low- 
ten  (1).  The  witness  does  not  say  he 
cannot  reply  to  any  particular  part  of  the 
interrogatory,  but  he  refuses  to  answer  any. 
If  an  answer  were  put  in  in  this  shape,  it 
would  clearly  be  exceptionable.  By  the  late 
cases  upon  this  subject,  it  is  laid  down,  that 
if  the  communication  is  not  made  with  a 
view  to  legal  advice,  it  is  not  protected. 
Desborough  v.  Rawlins,  3  Myl.  &  Cr. 

515 ;  s.c.  7  Law  J.  Rep.  (n.s.)  Ch. 

171. 

The  Vice  Chancellor. — It  appears  to 
me,  that  this  is  a  very  clear  case.  If  you  only 
take  the  words  of  the  witness  in  their  com- 
mon sense,  it  shews  that  he  cannot  answer 
this  interrogatory.  He  says,  all  the  infor- 
mation he  possesses  has  been  derived  from 
communications  confidentially  made  to  him. 
I  think  that  language  is  sufficient;  for  it 
means,  that  everything  with  which  his  mind 
is  impregnated  regarding  the  suit  has  been 
derived  from  communications  confidentially 
made.  I  must  take  the  words,  in  common 
sense,  to  signify,  that  the  communications 
were  made  for  such  purpose  as  confidential 
statements  would  be  made.  The  second 
objection  raised,  as  to  the  words,  "  by  Lady 
Glamis  and  Alexander  Gibbon,  or  one  of 
them,"  has  nothing  in  it.  The  witness  need 
not  distinguish  frt)m  whom  he  got  the  infor- 
mation :  what  is  stated  appears  to  me  quite 
sufiicient.     Then  the  witness  says,  that  he 

(1)  2  Swanst  201. 


considers  his  answering  the  interrogatory 
would  be  a  breach  of  professional  confi- 
dence ;  and  it  has  been  said,  he  should  not 
have  given  his  opinion :  but  really  I  think, 
to  a  certain  extent,  he  is  the  person  most 
competent  to  form  an  opinion  upon  that 
question.  Upon  the  whole,  I  am  of  opinion, 
that  the  witness  has  stated  a  sufficient  case 
to  protect  him  from  answering.  The  de- 
murrer must,  therefore,  be  allowed. 

Decree — ^The  usual  order  upon  allowing 
a  demurrer  by  a  witness. 


V  C       1 

July  18.    J    ^°^^®  *'•  ^^^  WATERPARK. 

Settlement —  Charge — Interest, 

Under  a  power  of  distributive  appointment 
in  a  marriage  settlement,  the  whole  fund  ap^ 
plicable  for  that  purpose  is  appointed  to  four 
out  of  seven  younger  children,  to  the  exclu- 
sion of  the  remaining  three.  On  a  bill  filed 
by  the  personal  representative  of  two  of  such 
excluded  children  deceased, — Held,  that 
two'sevenths  of  the  residue  of  the  whole  fund, 
after  the  first  three  appointments,  was  still  a 
charge  upon  the  settled  premises,  and  to  be 
raised  thereout,  with  interest  at  51,  per  cent, 
from  the  date  of  the  death  of  the  settlor  in 
whom  the  power  was  vested. 

By  indentures  of  setdement,  bearing  date 
the  10th  and  11th  of  August  1757,  made 
in  contemplation  of  the  marriage  of  Sir 
Henry  Cavendish  with  Sarah  Bradshaw, 
afterwards  Baroness  Waterpark,  certain  lands 
in  Essex,  and  in  the  counties  of  Tipperary 
and  Cork,  in  Ireland,  were  limited  to  tiie  use 
of  Sir  Henry  Cavendish  for  life,  with  remain- 
der to  trustees  to  preserve  contingent  re- 
mainders, with  a  jointure  of  1,000/.  to  the 
said  Sarah  Bradshaw  for  life,  and  a  term  of 
500  years  limited  to  trustees  to  support 
such  jointure,  with  remainder  to  the  first 
son  of  the  said  Sir  Henry  Cavendish  and 
Sarah  Bradshaw,  in  tail  male,  with  remain- 
ders over;  and  the  said  trustees  had  a  power 
of  raising  1 0,000/.,  for  portions  for  daughters 
and  younger  children  of  the  marriage,  in  the 
usual  manner;  in  case  there  should  be  only 
one  younger  child,  such  child  to  be  entitied 
to  the  whole  sum  of  1 0,000/.  The  settiement 
then  proceeded  in  these  words : — **  And  in 
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case  there  should  be  two  or  more  such 
younger  children,  the  said  sum  shall  be  paid 
and  distributed  amongst  them,  in  such  shares 
and  proportions  as  the  said  Sir  Henry  Ca- 
vendish and  Sarah  his  wife,  and  the  survivor 
of  them,  by  any  deed  or  writing,  by  them, 
or  the  survivor  of  them,  to  be  duly  executed 
in  the  presence  of  two  or  more  credible  wit- 
nesses, shall  direct  or  appoint,  and  for  want 
of  such  appointment,  then  the  said  sum  of 
10,0002.  to  be  equally  divided  among  such 
younger  children,  share  and  share  alike," 
the  shares  to  be  paid  to  sons  at  twenty-one, 
and  to  daughters  at  twenty-one  or  marriage, 
with  benefit  of  survivorship.  There  were 
eight  children  of  the  marriage,  seven  of  whom 
being  younger  children,  were  interested  in 
the  appointment  of  the  10,0002.  On  the 
28th  of  November  1783,  a  deed  of  appoint- 
ment was  executed  by  Sir  Henry  Cavendish 
and  Sarah  his  wife,  in  pursuance  of  their 
power,  whereby  they  appointed  2,000Z.,  part 
of  the  said  10,OOOZ.,  to  Sarah  Countess  of 
Mountmorris,  one  of  the  daughters  of  the 
marriage.  Two  further  sums  of  2,0002.  and 
3,0002.  were  subsequently  appointed,  the 
one  to  a  daughter  and  the  oUier  to  a  son ; 
and  on  the  10th  of  February  1803,  3,0002., 
the  residue  of  the  said  sum  of  10,0002.,  so 
settled  as  aforesaid,  was  appointed  to  a 
younger  son,  in  exclusion  of  the  remaining 
younger  son  and  two  daughters,  in  favour 
of  whom  no  appointment  whatever  had  been 
made. 

Sir  Henry  Cavendish  died  in  August 
1804,  and  his  wife,  then  Baroness  Water- 
park,  died  in  August  1807.  The  Baroness 
de  Ville,  one  of  die  daughters,  to  whom  no 
share  had  been  appointed,  died  in  1802, 
having  made  a  will,  but  appointed  no  exe- 
cutor ;  and  letters  of  administration  to  her 
estate  were  taken  out  by  her  daughter  H.  J. 
Maria  de  Lossey  in  1829. 

On  the  23rd  of  January  1830,  a  bill  was 
filed  by  the  said  H.  J.  Maria  de  Lossey  and 
her  husband,  against  Baron  Waterpark,  the 
eldest  son  of  the  marriage,  and  the  two 
younger  children,  to  whom  no  appointments 
had  been  made,  praying  that  the  share  to 
which  the  Baroness  de  YiQe  was  entitled 
under  the  settlement,  might  be  raised  and 
paid  to  the  plaintifis,  as  her  personal  repre- 
sentatives. The  bill  was  several  times 
amended,  and  certain  mortgagees  and  their 
trustees,  in  whose  possession  the  original 


deed  of  settlement  was,  were  made  parties. 
The  eldest  son  put  in  his  answer,  stating 
that  he  had  joined  with  his  father  in  suffering 
a  recovery  of  the  estates  settled,  and  had 
actually  raised  and  paid  7,0002.  out  of  the 
10,0002.,  so  appointed  as  aforesaid,  but 
3,0002.  still  remained  to  be  raised.  AU  the 
other  defendants  appeared  and  put  in  their 
answers,  stating  the  mortgages,  and  admit- 
ting the  statements  in  the  bill,  and  placing 
themselves  under  the  protection  of  the  Court 
In  1832,  two  of  the  defendants,  a  younger 
son  and  daughter,  to  whom  no  share  had 
been  appointed,  died,  and  letters  of  adminis- 
tration were  t^en  out  to  their  estates,  by 
Samuel  Young,  the  present  plaintiff,  who 
discovering  that  the  suit  instituted  by  H.  J. 
Maiia  de  Lossey,  had  been  compromised  for 
1,0002.  and  costs,  paid  on  the  22nd  of  June 
1838,  filed  his  bill  against  the  same  parties, 
stating  the  above  &cts,  and  praying  tiiat  the 
shares  of  the  two  younger  children,  whom 
he  represented,  might  be  raised  and  paid  to 
him.  Baron  Waterpark  put  in  an  answer 
to  this  bill,  admitting  die  allegations  in 
general,  but  setting  up  the  provisions  of  the 
late  act  for  the  limitation  of  actions  and  suits 
(1),  against  the  claims  of  the  plaintiff,  and 
demurred  to  his  bill.  His  Honour  the  Vice 
Chancellor  overruled  the  demurrer,  upon 
the  ground,  that  upon  the  face  of  the  bill 
itself  the  case  was  not  within  the  statute. 
The  cause  now  came  on  for  argument. 

Mr,  Richards  and  Mr.  Shadwell^  for  the 
plaintiffs. 

Spencer  v.  Spencer^  5  Ves.  362. 

Wilson  V.  PiggoU,  2  Ves.  jun.  351. 

Butcher  v.  Butcher,  1  Ves.  &  Bea.  79, 
per  Lord  Eldon. 

Vanderzee  v.  Aclom,  4  Ves.  771. 

11  Geo.  4.  4*  1  Will.  4,  statute  on  illu- 
sory appointments. 

Mr.  Stuart  and  Mr.  Law,  for  Lord  Water- 
park.— ^x  parte  Hasell,  3  You.  &  Col.  617. 
Mr.  Stinton,  for  Lady  Mountmorris. 
Mr.  Koe,  for  George  Cavendish. 
Mr.  Richards,  in  reply. 

The  Vice  Chancellor. — ^As  I  understand 
the  law,  this  is  a  very  clear  point.  The 
first  three  appointments  made  were  good ; 
there  is  no  question  but  they  were  properly 

(1)  8&4WiU.4.  0.27.  8.40. 
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made.  Then  the  sum  of  3,000/.  became 
liable  to  be  appointed  amongst  the  children, 
or  to  go  to  them  equally  in  default  of  ap- 
pointment. It  was  then  appointed  to  one 
child,  which  was  clearly  not  a  good  appoint* 
ment.  The  rule  of  law,  I  take  to  be,  that 
where  all  the  objects  of  a  power  are  named 
in  the  appointment  of  the  whole  fund,  or  in 
collective  appointments,  which  together  shall 
exhaust  the  whole  fund,  such  appointment 
is  good,  but  it  must  include  all  the  objects 
of  the  power ;  therefore,  this  last  appointment 
being  made  to  one  only,  it  was  bad.  I  ap- 
prehend that  the  plaintiflT,  who  represents 
two  of  those  objects,  to  whom  noting  was 
given,  is  entitled  to  two-sevenths,  in  virtue 
of  his  representing  two  of  the  children.  As 
to  the  other  parties,  no  question  arises.  For 
aught  I  know,  the  transaction  might  have 
been  such  as  to  preclude  them  from  any 
right  to  payment  of  the  3,000Z.  It  is,  I 
think,  most  likely  to  satisfy  the  justice  of 
the  case,  to  declare  that  two-sevenths  of  the 
3,000/.,  part  of  the  principal  sum  of  10,000/., 
is  still  a  charge  on  the  hereditaments,  and 
to  be  raised  out  of  the  premises,  with  interest 
after  the  rate  of  5/.  per  cent.,  from  August 
1804.  The  plaintiff  to  pay  Lady  Mount- 
morris's  costs,  and  these  must  go  with  the 
costs  of  the  plaintiff ;  and  the  other  defen- 
dants to  be  paid  by  Lady  Waterpark,  or 
raised  out  of  the  estate. 


B,26;     V 
31.       J 


BURRIDGB  V,  ROW. 


K.  Bruce,  V.C. 
Jan.  18, 
May 

Policy  of  Assurance — Set-off—  Trust: 

A,  entitled  to  a  policy  of  assurance  on  a 
life,  declined  to  keep  up  the  policy.  JV, 
voluntarily,  and  without  any  contract  with 
A,  paid  the  premiums : — Held,  that  the  only 
right  acquired  by  W,  was  the  right  of  repay- 
ment, with  or  without  interest,  of  the  sums 
paid  by  him,  and  that,  subject  thereto,  the 
proceeds  of  the  policy  on  the  falling  in  of  the 
life  belonged  to  A, 

W,  the  father  of  S,  the  intended  wife,  on 
the  marriage  of  S,  gave  a  bond  to  the  trustees 
of  the  marriage  settlement,  conditioned  for 
the  payment  of  5,000/.  at  his  death.  R,  the 
intended  husband  of  S,  covenanted  with  the 
trustees  to  pay  to  them  5,000/.  after  his 
New  Series,  XI.— Chamc. 


death,  and  assigned  to  them  policies  of  as- 
swranoe  for  5,000/.,  with  a  declaration  that 
the  sums  received  in  respect  of  the  policy,  if 
they  amounted  to  5,000/.,  were  to  be  consi- 
dered  as  a  satisfaction  of  the  covenant.  The 
trusts  of  this  5,000/.,  the  subject  of  the 
covenant,  were  (in  the  events  that  happened) 
for  S.  for  life,  with  remainder  to  R.  R, 
after  the  marriage,  became  bankrupt,  and 
the  trustees  proved,  as  a  debt  against  his 
estate,  for  the  value  of  his  covenant,  and  the 
sumreceived  in  respect  thereof  produced  4SIL 
stock,  which  was  invested  in  their  names. 
The  assignees  of  R.  assigned  to  W.  all  the 
interest  of  R.  under  the  settlement,  whether 
in  the  431/.  or  the  policy  fund.  R.  died, 
and  5,991/.  stock,  the  produce  of  the  policies, 
was  invested  in  the  names  of  trustees.  W. 
became  bankrupt,  and  died : — Held,  that  the 
trustees  of  the  settlement  were  entitled  to  hold 
the  two  sums  of  431/.  and  5,991/.  against 
the  assignees  of  W.  towards  satisfaction  of 
the  bond  of  W. 

Alderman  Winchester,  on  the  occasion  of 
the  marriage  of  his  daughter  ^  Sarah  Vith 
William  Row,  gave  a  bond  to  Skinner  Row 
and  Thomas  Briggs,  conditioned  for  the 
payment  of  5,000/.  within  three  months 
after  his  decease,  with  interest  for  the  same 
in  the  meanwhile,  from  the  date  of  the  bond, 
at  5/.  per  cent. 

By  the  marriage  settlement  of  Mr.  and 
Mrs.  Row,  dated  in  November  1825,  the 
trusts  of  the  money  conditioned  to  be  paid 
by  the  bond  were  declared  to  be  for  Sarah 
for  life,  for  her  separate  use,  with  remainder 
to  William  Row  for  life,  with  remainder  to 
the  children  of  the  marriage,  with  an  ulti- 
mate trust,  in  default  of  children,  for  Sarah 
absolutely. 

By  this  settlement,  William  Row  cove- 
nanted to  pay  the  trustees,  Skinner  Row 
and  Briggs,  5,000/.,  within  six  montha  after 
his  decease,  upon  the  trusts  thereinafter 
declared.  He  also  assigned  two  policies  of 
assurance  on  his  own  life  for  2,000/.,  and 
3,000/.  to  the  trustees ;  and  it  was  by  the 
indenture  decfared  that  the  trustees  should^ 
after  the  death  of  Row,  call  in  the  said  sums 
of  2,000/.  and  3,000/.,  and  every  other  sum 
payable  by  y^^ue  of  the  said  policies,  and, 
out  of  the  monies  to  arise  thereby,  retain 
5,000/.  in  satisfaction  of  the  covenant,  and 
should  invest  the  said  sum  of  5,000/.,  and 
3B 
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such  ^rther  or  other  sums,  upon  the  trusts 
thereinafter  declared.  The  trusts  of  the 
5,000Z.,  and  of  such  further  or  other  sums, 
were  declared  to  he  for  Sarah  for  life,  for 
her  separate  use,  with  remainder  to  the 
children  of  the  marriage,  with  an  ultimate 
trust,  in  default  of  children,  for  William 
Row.  The  settlement  also  contained  a  co- 
venant on  the  part  of  William  Row  to  keep 
up  the  policies. 

In  1828,  William  Row  became  bankrupt. 
The  trustees  were  allowed  to  prove  in  ihe 
bankruptcy  for  the  value  of  Rowe*s  cove- 
nant to  pay  the  5,000Z.  within  three  months 
after  his  decease.  This  value  was  fixed  at 
1 ,625Z.,  and  the  dividend  received  in  respect 
of  it  was  invested  in  the  purchase  of  43  H., 
3/.  per  cent,  consols,  in  the  names  of  the 
trustees. 

The  assignees  declined  to  keep  up  the 
policies,  as  also  did  the  trustees  of  the  set- 
tlement. The  policies  were  kept  up,  but 
how  did  not  clearly  appear.  It  was  alleged 
by  the  defendants  that  Alderman  Winchester 
had,  with  his  own  monies,  kept  them  up ; 
by  the  plaintiffs,  that  they  had  been  kept 
up  out  of  the  interest  of  the  5,000/.,  for 
which  he  had  given  his  bond,  and  which 
interest  had  been  made  payable  to  Mrs.  Row 
for  her  separate  use.  Upon  these  conflict- 
ing statements,  his  Honour  observed,  that 
it  might  be  assumed  for  the  purposes  of  the 
argument  that  the  premiums  were  paid  by 
Alderman  Winchester,  with  his  own  monies, 
for  the  purpose  of  obtaining  the  absolute 
property  in  the  policies. 

By  an  indenture,  dated  the  5th  of  Ja- 
,  nuary  1832,  and  made  between  Row's  as- 
signees and  Alderman  Winchester,  after  re- 
citing the  above  facts,  and  that  Alderman 
Winchester  had  contracted  with  the  assignees 
for  the  sale  to  him  **  of  all  the  bankrupt's 
interest,  reversion,  and  expectancy  of  and  in 
the  said  sums  of  5,000/.  and  5,000Z.  under 
and  by  virtue  of  the  said  indenture  of  set- 
tlement, and  all  benefit  and  advantage 
thereof,"  at  the  price  of  100/.,  it  was  wit- 
nessed, that  the  assignees  assigned  to  Alder- 
man Winchester  all  the  reversion,  interest, 
and  expectancy  of  the  bankrupt  in  the 
5,000Z.  secured  by  the  bond,  and  "  also  the 
said  sum  of  5,000/.  so  secured  to  be  paid  to 
the  trustees  under  the  said  indenture  of  set- 
tlement by  the  heirs,  executors,  and  admi- 
nistrators of  tlie  bankrupt,  within  six  months 


after  his  decease,  and  which  had  been  so 
valued,  and  on  which  the  said  dividend  had 
been  so  received  and  invested  as  aforesaid," 
to  hold  to  the  said  Winchester  "  in  as  full, 
ample,  and  beneficial  manner  as  William 
Row,  by  virtue  of  the  settlement,  might  have 
held  the  same  in  case  he  had  not  become 
bankrupt." 

In  March  1832,  Row  died. 

There  was  no  issue  of  the  marriage. 

The  sums  secured  by  the  policy,  and  a 
bonus  thereon,  were  received  fi^m  the  ofBces, 
and  invested  in  the  purchase  of  5,992/.,  8/. 
per  cent,  consols,  in  the  names  of  the  trus- 
tees, with  the  privity  of  Alderman  Win- 
chester. 

In  February  1838,  Alderman  Winchester 
became  bankrupt,  and  died  a  month  after. 
The  sum  conditioned  by  his  bond  to  be  paid 
had  not  been  paid. 

After  the  death  of  William  Row,  Mrs. 
Row  married  Mr.  Burridge,  the  plaintiff. 

The  bill  was  filed  by  Mr.  and  Mrs.  Bur- 
ridge against  Winchester's  assignees  and  the 
trustees  of  the  settlement,  for  the  purpose 
of  deciding  the  rights  of  the  parties  to  these 
sums  of  stock.  Row's  assignees  were  not 
made  parties. 

In  the  discussion  on  the  hearing,  the  fol- 
lowing questions  arose: — First,  to  whom 
did  the  5,992/.  consols  belong?  Assum- 
ing that  the  5,992/.  consols  were  subject 
to  the  trusts  of  the  settlement,  this  fund, 
in  the  events  that  had  happened,  would  be 
held  by  the  trustees  on  trust  for  Mrs.  Bur- 
ridge for  life,  with  remainder  to  Alderman 
Winchester  absolutely.  The  question  would 
then  arise,  whether  the  trustees  would  be 
entitled  to  hold  the  reversion  to  which 
Alderman  Winchester  had  become  entitled  in 
this  stock,  in  respect  of  the  5,000/.  due  ftom 
his  estate  by  virtue  of  his  bond.  Secondly, 
to  whom  the  431/.  consols  belonged. 

Mr,  Simpkinson,  Mr.  Russell^  and  Mr. 
Wetherell,  for  the  plaintiffs. — First,  subject 
to  the  repayment  to  Winchester's  assignees 
of  such  sums,  if  any,  as  Winchester  has  paid 
in  respect  of  the  premises,  this  fund  is  sub- 
ject to  the  trusts  of  the  settlement.  Se- 
condly, the  trustees  are  entitled  to  hold  this 
sum  of  5,992/.  until  the  sum  of  5,000/. 
secured  by  Alderman  Winchester's  bond 
has  been  paid.  Where  A.  covenants  for 
the  payment  of  a  sum  to  B,  and  any  pro- 
perty belonging  to  A.  comes  legitimately 
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into  the  hands  of  B,  he  has  a  right  to  retain 
it  until  A.  has  perfonned  his  covenant. 

Jeffs  V.  Wood,  2  P.  Wms.  128. 

Ciyrshie  v.  Free,  1  Cr.  &  Ph.  64. 

Friddy  v.  Rose,  3  Mer.  86. 

Smith  V.  Smith,  1  You.  &  Col.  338. 

Woody att  v.  Gresleyy  8  Sim.  180. 

Mr.  Cooper  and  Mr,  Walford,  for  Win- 
chester's assignees. — First,  on  Row's  bank- 
ruptcy, both  trustees  and  assignees  having 
declined  to  keep  up  the  policies,  they  became 
abandoned  and  derelict,  and  would  have 
expired  but  for  Winchester,  who  became, 
therefore,  entitled  to  all  that  was  received 
from  them ;  secondly,  the  cases  cited  do  not 
bear  out  the  proposition  of  the  plaintiffs. 
All  that  is  established  by  those  cases  is, 
that  where  by  the  "  same"  deed  a  fund  is 
vested  in  trustees  for  the  benefit  of  A,  and 
A.  incurs  a  liability  to  the  trustees,  the 
trustees  are  entitled  to  retain  the  benefit  in 
respect  of  the  liability.  The  circumstances 
of  this  case  are  different  from  those  of  the 
cases  cited. 

Mr,  Rogers,  Mr,  BourdiUon,  and  Mr, 
Briggs,  for  the  trustees. 

Knight  Bruce,  V.C— I  am  of  opinion, 
that  in  the  absence  of  any  contract  with  the 
trustees  or  with  Mr.  or  Mrs.  Burridge,  the 
fact  of  the  payment  of  the  premiums  by 
Alderman  Winchester,  however  necessary 
for  the  preservation  of  the  property,  gives 
him  no  other  right  than  that  of  repayment 
with  or  without  interest,  and  with  or  without 
a  lien  on  the  fund.  There  is  no  authority 
or  principle  for  the  proposition  contended 
for  by  the  assignees.  Mrs.  Burridge's  life 
interest  exists  in  her,  and  is  not  affected  by 
anything  that  has  been  done  except  as  to 
the  right  of  repayment.  If  Mrs.  Burridge 
has  made  any  payments  in  respect  of  the 
premiums  on  the  policies,  she  is  entitled  to 
a  lien  on  Row's  interest  under  the  settle- 
ment, that  is,  a  lien  on  the  reversion  of  the 
5,992Z.  consols,  expectant  on  the  decease  of 
Mrs.  Burridge. 

As  to  the  right  of  the  trustees  to  retain 
this  fund  in  satisfaction  of  the  bond, — if  Mr. 
Winchester  had  not  become  bankrupt,  and 
after  his  decease  his  executors  had  applied 
to  the  trustees  for  a  transfer,  they  would 
have  said  to  them,  **  You  owe  us  money  on 


the  bond  of  your  testator ;  let  an  account  be 
stated  between  us. "  The  bankruptcy  makes 
no  difference  in  the  claims  of  the  trustees. 
There  was,  in  fact,  a  mutual  credit,  and 
whether  by  retainer,  lien,  or  set-off,  the  fund 
in  the  hands  of  the  trustees  is  liable  to  the 
claims  of  the  plaintiffs  in  respect  of  the 
bond. 

On  a  subsequent  day,  the  right  to  the 
43  H.  was  contested  by  the  counsel  for 
Winchester's  assignees  and  Mrs.  Biuridge. 

Knight  Bruce,  V.C. — ^I  am  of  opinion, 
that  what  ought  to  be  done  with  the  43  U. 
is  a  point  of  considerable  difficulty  under 
the  peculiar  circumstances  of  the  case.  I 
have  come  to  the  conclusion,  that  the  safer 
course  will  be  to  keep  back  the  fimd  for  the 
present,  and  to  give  the  assignees  of  Row 
liberty  to  apply  if  they  think  fit.  I  shall, 
therefore,  order  this  fund  to  be  carried  over 
to  a  separate  account,  with  liberty  to  the 
assignees  of  Row  or  any  other  person  to 
apply  to  the  Court,  as  they  may  be  advised. 
If  the  assignees  of  Row  think  proper  to 
come  to  this  Court  on  a  petition,  either  as 
petitioners  or  respondents,  I  shall  be  ready 
to  hear  them ;  but  I  neither  encourage  nor 
discourage  the  claim.  I  see  no  other  safe 
way  of  disposing  of  it.  If  the  assignees  of 
Row  appear,  the  questions  will  be,  first, 
whether  the  assignees  of  Row  or  Winchester 
can  displace  Mrs.  Burridge's  title,  and,  if 
they  can  so  displace  it,  whether,  according 
to  the  true  construction  of  the  deed  of  1832, 
the  assignees  of  Row  or  the  assignees  of 
Winchester  are  entitled. 

On  a  subsequent  day,  a  petition  was  pre- 
sented by  Mrs.  Burridge  in  respect  of  this 
fund.  The  assignees  of  Row  appeared  on 
this  petition,  and  disclaimed  all  interest  in 
the  fund. 

Mr,  Simpkinson,  Mr,  RusseU,  and  Mr, 
Wetherell,  for  Mrs.  Burridge,  admitted  that 
this  sum  had  passed  by  the  deed  of  the  5th 
of  January  1832,  but  contended,  that  the 
trustees  had  the  same  right  of  retainer  in 
respect  of  Winchester's  bond,  as  they  had 
on  the  other  sum  of  stock. 

Mr,  Cooper,  for  the  assignees  of  Win- 
chester, contended,  that  to  entitle  A.  to  set 
off  a  fund  in  his  possession  belonging  to  B, 
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against  a  liability  incurred  by  B.  to  him,  all 
the  matters  must  be  parts  of  one  transaction 
•—  Whiiaker  v.  Hall  ( 1 ).  Lord  Cottenham's 
observations  in  Ratoson  v.  Samuel  (2). 
Here  the  fund  received  by  the  trustees  was 
foreign  to  the  trust. 

Knight  Bruce,  V.C. — ^The  assignees  of 
Row,  with  a  full  knowledge  of  all  the  cir- 
cumstances, and  of  the  expressions  I  have 
made  use  of  respecting  them,  have  appeared 
as  parties  respondent  to  this  petition,  and 
have  deliberately  disclaimed  all  interest  in  the 
subject  of  dispute :  they  are,  therefore,  out 
of  the  question.  Certainly,  however,  the 
doubt  which  from  the  beginning  I  have 
entertained,  whether  the  assignment  from 
them  to  Winchester's  assignees  passed  this 
fund,  has  not  been  removed.  Had  this 
doubt  been  removed,  the  assignees  of  Win- 
chester would  not  have  had  any  place  here. 
It  is  not  necessary  to  express  any  opinion 
on  this  point,  and  I  leave  it  open,  and 
assume,  for  the  sake  of  ailment,  that  it 
passed  such  interest  as  Row*s  assignees  had 
in  the  fund.  Now,  it  cannot  be  said,  that 
the  trustees  obtained  this  ^nd  by  conceal- 
ment, fraud,  or  wrong,  though  in  the  events 
that  happened,  the  right  to  it  might  have 
devolved  to  Row's  assignees.  Assuming 
then,  Winchester's  assignees  to  have  a  right 
to  this  fund,  still  it  must  be  treated  as  hav- 
ing come  to  the  trustees  of  the  settlement 
in  their  character  as  trustees ;  and,  as  in 
that  character  alone  they  claim  the  fund,  I 
must  take  it  to  be  liable  to  the  same  claim 
as  the  policy  fund. 


K.  Bruce,  V.C. 


} 


BARKER  V.  RAILTON. 


May  30. 
Parties — Derivative  Executor — Costs, 

An  executor  may  prove  the  wiU  of  his  tes^ 
tatory  and  at  the  same  time  renounce  the 
probate  of  the  will  of  a  testator^  of  which 
will  his  testator  had  been  the  sole  executor 
— semble. 

A  defendant^  failing  to  establish  an  oh- 


(1)  1  Glyn  &  Jam.  213. 

(2)  1  Cr.  &  rh.  178  J  8.  c.  10  Law  J.  Rep.  (n.s.) 
Chanc.  214. 


jeetion  for  want  of  parties,  taken  mi  the 
answer,  by  proper  evidence  at  the  hearing, 
must  pay  the  costs  of  the  day,  if  the  cause  is 
to  stand  over  for  the  purpose  of  its  produc' 
tion — semble. 

This  was  a  suit  institated  for  the  admi- 
nistration of  the  personal  estate  of  Thomas 
Foster,  by  a  person  interested  under  his 
will.  The  bill  stated,  that  Thomas  Foster 
made  his  will,  and  thereby  appointed  Stephen 
Railton  his  executor,  who  duly  proved  the 
same ;  and  that  Stephen  Railton  made  his 
will,  and  thereby  appointed  the  defendants, 
Rudi  Railton  and  Joseph  Bayley,  his  exe- 
cutrix and  executor,  who  duly  proved  the 
same,  and  thereby  became  the  personal  re- 
presentatives both  of  Stephen  Railton  and 
Thomas  Foster. 

Ruth  Railton  and  Joseph  Bailey  by  their 
answer  stated,  that  they  had  not  acted  in 
the  administration  of  the  trusts  of  the  will 
of  Thomas  Foster,  and  that  they  had  re- 
nounced probate  of  his  will,  and  submitted 
whether  the  representatives  of  Foster  ought 
not  to  be  made  parties. 

Mr.  Purvis,  for  the  plaintiff. 

Mr,  Kenyon  Parker  and  Mr,  Jeremy,  for 
Ruth  Railton  and  Joseph  Bayley,  took  the 
objection  stated  in  their  answer.  The  rule 
is  this :  —  Where  A.  makes  B.  his  sole 
executor,  who  proves  his  will,  and  then  dies, 
leaving  C.  his  executor,  then  if  C.  proves 
B's  will,  without  noticing  that  of  A,  he 
becomes  the  personal  representative  both  of 
B.  and  A  ;  but  C.  is  at  liberty,  if  he  pleases, 
to  prove  the  will  of  B,  and  at  the  same  time 
to  renounce  the  probate  of  the  will  of  A. 
Hayton  v.  Wolfe,  Cro.  Jac.  614. 
Wankford  v.  Wankford,  1  Salk.  308. 

In  this  case,  Ruth  Railton  and  Bailey 
have  not  been  constituted  the  representatives 
of  Foster,  and  there  is  no  representative  of 
Foster  before  the  Court. 

[Knight  Bruce,  V.C,  said,  it  had  been 
always  his  impression  that  an  executor  might 
take  probate  of  the  will  of  a  testator,  and  at 
the  same  time  disclaim  the  probate  of  the 
will  of  a  testator,  of  which  will  his  testator 
had  been  the  executor  (1).  He  then  re- 
quired the  probate  of  the  will.] 

(1)  See,  howerer,  1  Williams  on  Executors, 
p.  300,  n.  3rd  edit. 
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Mr,  K»  Parker  contended,  that  as  the 
objection  had  been  stated  on  oath  in  the 
answer,  it  was  sufficiently  raised  for  the 
Court  to  allow  it. 

[Knight  Bruce,  V.C,  declined  to  allow 
the  objection,  unless  the  probate  were  pro- 
duced, and  said,  that  if  the  cause  had  to 
stand  over  for  its  production,  the  defendants, 
who  had  &iled  to  establish  their  objection 
by  proper  evidence,  must  pay  the  costs  of 
the  day.] 

In  the  course  of  the  morning,  the  probate 
was  produced ;  but  as  no  disclaimer  or  re- 
nunciation appeared  thereby,  and  no  other 
evidence  was  produced  of  disclaimer  or  re- 
nunciation, the  objection  was  overruled. 


,v.c.7 


K.  Bruce, 

May  81 ;         >     STORT  v.  pry. 
June 

Creditors'  SuU^^Statute  of  Limitationa — 
Parties. 

A,  in  respect  of  a  debt  due  to  B,  gave  a 
bill  to  B.  in  1829,  and,  before  the  bill  came 
to  maturity  f  went  to  the  East  Indies.  The 
bill,  after  some  renewals,  was  finally  dis^ 
honoured  tn  1831.  A,  who  never  returned 
to  this  country,  made  his  will,  and  died 
abroad  in  1836.  Probate  having  been  taken 
out  in  this  country  to  A.*s  will  by  C,  a  bill 
was  filed  by  B.  against  C.  in  1839 : — Held, 
that  the  Statute  of  Limitations  began  to  run 
only  from  the  time  of  probate  being  taken  out 
to  A's  wiU. 

A.  died  seised  of  real  estate  in  the  East 
Indies,  but  was  not  interested  in  any  real 
estate  in  this  country  : — Held,  that  the  de- 
visee  and  heir-at-law  of  A.  were  not  neces- 
sary or  proper  parties  in  a  creditors'  suit  for 
the  administration  of  the  estate  of  A. 

This  was  a  creditors'  suit.  The  testator, 
Bromley,  became  indebted  to  the  plaintiff 
in  September  1829,  and,  in  respect  of  this 
debt,  drew  a  bill  on  his  (the  testator's)  £si- 
ther,  which  was  accepted  by  him,  and  before 
the  bill  came  to  maturity,  went  to  the  Hast 
Indies.  The  bill  was  from  time  to  time 
renewed,  and  the  last  renewed  bill  was  dis- 
honoured in  1831.  The  testator  made  his 
will,  and  died  in  the  East  Indies  in  1836, 
without  ever  having  returned  to  this  country. 


Probate  having  been  taken  out  in  this 
country  by  two  of  the  defendants,  the  bill 
was  filed  against  them,  in  September  1839, 
by  the  plaintiff. 

It  was  contended  for  the  plaintiff,  that 
the  Statute  of  Limitations  did  not  apply  to 
this  debt  previously  to  the  death  of  the  tes- 
tator ;  and  that,  if  it  did,  a  letter  written  by 
the  testator,  in  1834,  had  the  effect  of  taking 
it  out  of  the  statute. 

The  bill  had  alleged,  that  the  testator  was 
seised  of  a  house  and  real  estate  at  Calcutta ; 
that  he  made  his  will,  and  devised  all  his 
real  and  personal  estate  to  his  widow  and 
his  daughter ;  that  his  daughter  was  his 
heiress-at-law ;  and  that  admimstration  had 
been  taken  out  to  his  estate  in  the  East 
Indies.  There  was  no  allegation  that  the 
testator  was  entitled  to  any  real  estate  in 
this  country,  and  no  suggestion  had  been 
made  in  any  of  the  proceedings,  or  at  the 
bar,  that  he  was  entitled  to  any.  The  widow 
and  daughter  were  made  parties  to  the  bill. 

Mr.  Kenyon  Parker  and  Mr.  Younge,  for 
the  plaintiff. — This  case  does  not  come 
within  the  statute  21  Jac.  1.  c.  16.  s.  3,  and 
is  not  affected  by  4  &  5  Anne,  c.  16.  s.  19. 
Douglas  v.  Forrest  (1)  is  an  express  decision 
on  die  point.  There  the  debt  accrued  in 
1802,  when  the  debtor  was  abroad.  The 
debtor  never  returned  to  this  country,  and 
died  abroad  in  1817.  In  1824,  probate  was 
taken  out,  and  an  action  against  the  exe- 
cutors, within  six  years  e£tex  1824,  was 
held  not  to  have  been  barred.  In  Rhodes  v. 
Smethurst  (2),  Alderson,  B.,  remarking  on 
this  case,  says,  "  The  statute  never  had  be- 
gun to  run  against  the  plaintiff  until  pro- 
bate was  taken  out  to  the  testator." 

Gage  v.  Bulkley,  Rep.  temp.  Hardwicke, 

278. 
Murray  v.  East  India  Company,  5B.  8c 
Aid.  204. 
There  are  some  old  authorities  on  the  subject 
of  what  is  called  the  equity  of  the  statute. 

Mr.  Russell  and  Mr,  Cole  appeared  for 
the  defendants,  the  executors. 

Mr.  Wigram,  for  the  widow  and  daughter 
of  the  testator,  submitted,  that  they  ought 
not  to  have  been  made  parties,  and  that  the 
bill  ought  to  be  at  once  dismissed  against 

(1)  4  Bing.  686;  8.e.  6  Law  J.  Rep.  C.P.  167. 

(2)  4  Mee.  &  WoIb.  42,  51,  65 ;  s.  c.  7  Law  J. 
Rep.  (H.S.)  Exch.  273. 
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them,  with  costs.  By  the  9  G^o.  4,  c.  33, 
s.  1,  it  is  enacted,  that  when  British  sub- 
jects are  seised  of  real  estate  in  the  East 
Indies,  that  estate  is  assets  in  the  hands  of 
executors  for  the  payment  of  debts.  As  to 
this  estate,  then,  they  were  clearly  not  proper 
parties,  and  as  there  was  no  allegation  in  the 
bill,  and  no  suggestion  that  the  testator  was 
seised  of  real  estate  in  this  country,  there 
was  no  purpose  to  satisfy  in  bringing  them 
or  keeping  them  before  the  Court. 

Knight  Bruce,  V.C.  —  It  is  admitted 
that  the  debt  was  incurred ;  that  a  bill  was 
given  in  respect  of  it ;  that  the  testator  went 
abroad  before  the  maturity  of  the  bill ;  that 
the  bill  was  dishonoured  ;  that  he  died 
abroad,  without  having  returned  to  this 
country.  On  these  admitted  &cts,  upon 
the  authorities  to  which  I  have  referred,  old 
and  new,  I  think  the  Statute  of  Limitations 
does  not  apply.  I  give  no  opinion  as  to  the 
letter  of  1 834.  As  to  the  question  of  parties, 
I  cannot  say  that  Mr.  Wigram's  clients  are 
necessary  or  proper  parties.  I  think  that, 
upon  the  grounds  stated  by  Mr.  Wigram,  he 
has  a  right  to  be  dismissed,  and  he  has  re- 
quested me  to  dismiss  him.  I  cannot,  there- 
fore, keep  him  here. 

Usual  creditor's  decree.  Bill  dismissed 
against  the  widow  and  daughter,  without 
prejudice  to  the  plaintiffs  right  to  file  a  new 
bill  against  them,  and  without  prejudice  to 
any  question  that  may  arise  between  the 
creditors  and  the  executors,  and  the  cre- 
ditors and  the  administrators,  in  respect  of 
the  East  Indian  property. 


.Bruce,  V.C.  \ 
June  29.       / 


ESSEX  0.  BAU6H. 


Deed — Middlesex  Registry  Act, 

Ay  entitled  to  a  leasehold  estate  in  Middle- 
seXy  mortgaged  that  estate  to  B,  and  died  before 
the  mortgage  deed  was  registered,  leaving  C, 
his  executor,  C.  executed  the  mortgage  deed^ 
and  his  execution  was  attested  by  two  witnesses, 
neither  of  whom  had  attested  the  execution  of 
the  deed  by  any  of  the  parties  to  it.  A  memo- 
rial of  this  deed,  attested  by  these  two  wit- 
nesses, was  placed  on  the  register : — Held, 
that  the  deed  was  not  properly  registered. 

By  an  indenture,  dated  in  1 800,  A,  granted 
a  lease  to  B,  of  an  estate  in  Middlesex.  This 


lease  was  duly  registered.  By  an  indenture, 
dated  in  1828,  B.  assigned  this  lease  to  C. 
The  memorial  of  this  indenture  of  assignment, 
placed  upon  the  register,  did  not  contain  any 
description  of  the  estate,  or  the  parish  where 
it  was  situated ;  but  stated  that  there  were 
conveyed  **  all  that  piece  of  land,  and  all  the 
premises  demised  by  and  contained  in  the 
indenture  of  lease  of  1800."  Whether  the 
indenture  of  1828  was  properly  registered — 
quaere. 

This  was  a  suit  instituted  for  the  purpose 
of  establishing  the  priority  of  a  mortgage  to 
a  settlement,  and  of  foreclosing  parties  in- 
terested in  the  mortgaged  property.  The 
only  questions  in  the  case  arose  on  the  con- 
struction of  some  clauses  of  the  Middlesex 
Registry  Act. 

By  an  indenture,  dated  in  1800,  Earl 
Qrosvenor  granted  a  lease  of  a  house  in 
Grosvenor  Street  for  sixty  years  to  Mr. 
Nicholas,  which  lease  became  previously  to 
September  1829,  vested  in  Miss  Meller. 

By  an  indenture,  dated  the  9th  of  Sep- 
tember 1829,  being  the  settlement  made  on 
the  marriage  of  Miss  Meller  with  Mr.  Eraser, 
the  lease  was  assigned  to  trustees  on  trust 
for  the  separate  use  of  Mrs.  Eraser  for  life, 
without  power  of  anticipation,  and  after  her 
decease  on  other  trusts  therein  mentioned. 

By  an  indenture,  dated  in  August  1830, 
Mr.  and  Mrs.  Eraser  assigned  this  lease  to 
Mrs.  Canham,  for  the  purpose  of  securing 
a  sum  of  money  advanced  by  her  to  Mr. 
Eraser. 

The  1st  section  of  the  Middlesex  Registry 
Act  (7  Anne,  c.  20)  declares,  that  all  deeds 
not  registered,  shall  be  void  as  against  deeds 
subsequent  in  date,  which  are  registered. 

By  the  6th  section  of  this  act,  it  is  enact- 
ed, **  That  every  memorial  of  a  deed  or  con- 
veyance shall  (among  other  things)  express 
or  mention  the  lands,  tenements,  and  here- 
ditaments contained  in  every  such  deed  or 
conveyance,  and  the  names  of  all  the  parishes 
within  the  said  county  where  any  such  lands, 
&c.  are  lying  or  being,  in  such  manner  as 
the  same  are  expressed  and  mentioned  in 
such  deed  or  conveyance,  or  to  the  same 
effect."  By  the  7th  section,  it  is  enacted, 
"  That  where  there  are  more  writings  than 
one  for  making  any  conveyance,  which  name, 
mention,  or  affect  the  same  lands,  tenements, 
and  hereditaments,  it  should  be  a  sufficient 
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memorial  if  all  the  lands,  8cc,  and  the  parishes 
where  the  same  lie,  be  only  named  or  men- 
tioned in  the  memorial  of  any  one  of  the 
deeds  or  writings,  and  the  dates,  &c.  of  the 
rest  of  the  deeds  only  be  inserted  in  the 
memorials  of  the  same,  with  a  reference  to 
the  deed,  whereof  the  memorial  is  so  regis- 
tered, that  contains  the  parcels  mentioned 
in  all  the  said  deeds,  and  directions  how  to 
find  the  registering  the  same." 

By  the  5th  section,  it  is  enacted,  "  That 
every  memorial  of  deeds  or  conveyances 
should  be  under  the  hand  and  seal  of  some 
or  one  of  the  grantors  or  grantees,  his  or 
their  executors  or  administrators,  attested 
by  two  witnesses,  one  whereof  to  be  one  of 
the  witnesses  to  the  execution  of  such  deed 
or  conveyance,  which  witness  was  to  prove  » 
upon  oath  the  signing  and  sealing  of  the 
memorial,  and  the  execution  of  the  deed  or 
conveyance  mentioned  in  the  memorial." 

A  proper  memorial  of  the  lease  of  1800 
was  entered  on  the  register. 

In  1828,  soon  after  the  marriage,  a  memo- 
rial of  the  marriage  settlement  was  entered 
on  the  register  in  the  proper  form,  with  the 
exception,  that  instead  of  giving  the  de- 
scription of  the  house  in  Ghrosvenor  Street, 
and  the  name  of  the  parish  where  it  was 
situated,  as  contained  in  the  settlement,  it 
was  stated,  that  there  were  conveyed  by  the 
indenture  of  settlement  **  all  that  piece  or 
parcel  of  ground,  and  all  that  messuage  or 
tenement,  and  all  and  singular  other  the 
premises  demised  by  and  comprised  in  a 
certain  indenture  made,  &c.  (being  the  lease 
of  1800). 

In"  1830,  soon  after  the  mortgage,  a  me- 
morial of  the  mortgage  deed  was  placed  upon 
the  register  in  the  proper  form,  with  ,the 
same  exception  as  above  mentioned  with 
respect  to  the  memorial  of  the  settlement. 

At  the  date  of  the  mortgage  deed,  Mrs. 
Canham  had  no  notice  of  the  settlement,  but, 
in  1839,  Mrs.  Canham  being  then  dead,  her 
executor,  having  become  acquainted  with  the 
fact  of  the  settlement  having  been  made,  and 
being  aware  of  the  defects  in  the  memorials 
of  the  settlement  and  mortgage  deed,  signed 
his  name  in  the  mortgage  deed  under  that 
of  Mrs.  Canham,  and  procured  an  attestation 
of  this  execution  by  two  witnesses,  neither 
of  whom  had  attested  the  execution  of  the 
mortgage  deed  by  any  of  the  parties  to  it. 
He  then  placed  on  the  register  a  memorial 


of  the  mortgage  deed,  with  a  proper  de- 
scription of  the  house,  which  memorial  was 
attested  by  the  two  witnesses. 

The  bill  was  filed  by  the  executor  of  Mrs. 
Canham  against  the  trustees,  Mrs.  Fraser, 
and  other  parties  interested  in  the  property, 
for  the  purpose  of  establishing  the  priority 
of  the  mortgage  deed  to  the  settlement,  and 
of  foreclosing  the  parties  interested  luider 
the  settlement. 

Mr,  Wigram  and  Mr.  Bagshawe,  for  the 
plaintifi^,  contended,  that  the  memorial  of  the 
settlement  was  void,  because  it  did  not  contain 
a  description  of  the  house,  and  the  name  of 
the  parish,  as  required  by  the  6th  section* 
The  exception  in  the  7th  section  does  not 
apply.  See  SugdeiCs  Ven.  ^  Pur.,  10th 
edit.  vol.  3,  p.  355.  It  may  be  objected, 
that  the  second  memorial  of  the  mortgage  is 
also  void,  on  the  ground,  that  the  requisitions 
of  the  5th  section  have  not  been  complied 
with.  This  objection  is  not  fatal.  In  Mr. 
Rigge's  book  on  the  Registry  Acts,  p.  77,  is 
the  following  passage : — "  If  a  considerable 
time  has  elapsed  fi:om  the  date  of  a  deed 
intended  to  be  registered,  and  all  the  wit- 
nesses are  dead,  or  the  testimony  of  any 
of  them  is  not  easily  to  be  obtained,  no  further 
delay  need  originate  firom  either  cause,  as  the 
re-execution  of  such  deed  by  any  one  of  the 
parties,  in  the  presence  of  a  new  witness, 
shall  be  sufficient  to  eflTectuate  the  registry." 
Mr.  Rigge  was  deputy  register,  and  had  an 
intimate  acquaintance  with  the  Registry 
Acts,  and  their  operation,  and  the  practice 
under  them.  It  has  been  ascertained,  that  it 
is  the  constant  habit  and  practice  of  the  office 
to  admit  memorials,  such  as  that  of  1839,  on 
the  register,  and  that  it  is  considered  by  the 
officers  as  sufficient.  They  submitted,  that, 
if  the  Court  should  be  against  them  on  this 
point,  a  case  ought  to  be  sent  to  a  court  of 
law. 

Mr.  Tempk  and  Mr,  Willcock,  for  the 
trustees. — First,  the  memorial  of  1828  is 
sufficient,  as  coming  within  the  exception  of 
the  7th  section.  It  has  been  the  constant 
practice  of  the  Registry  office  to  admit  such 
memorials.  If  the  Court  were  to  hold  that 
such  memorials  were  void,  a  vast  amount  of 
property  would  be  placed  in  peril.  Secondly, 
the  memorial  of  1839  is  clearly  void.  The 
method  adopted  by  the  plaintiff"  is  manifestly 
as  without  the  spirit  as  it  is  without  the 
letter  of  the  5th  section.     The  authority  of 
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Mr.  Rigge  has  been  relied  on ;  but  tihere  is 
autiiority  hx  greater  than  that  of  Mr.  Ri^e 
against  his  position.  Mr.  Rigge's  book 
was  published  in  1 798 .  In  the  early  editions 
of  Sir  Edward  Sugden's  Vendors  and  Par' 
chasers f  published  between  twenty  and  thirty 
years  ago,  this  very  passage  has  been  cited, 
and  its  authority  denied.  See  Sugd,  Ven. 
^  Pur.,  vol.  3,  p.  351,  lOth  edit.  Thirdly, 
even  admitting  the  invalidity  of  the  memo- 
rial of  the  setUement,  and  the  validity  of  the 
plaintiff's  memorial,  since  the  plaintiff  had 
express  notice  of  the  settlement  at  the  time 
he  placed  this  memorial  on  the  register,  he 
cannot  derive  any  protection  or  assistance 
from  i1>— 

Hine  v.  Dodd,  2  Atk.  275. 
WyaU  V.  Barwelly  19  Ves.  485. 
They  pressed  the  Court  to  decide  the  points, 
without  sending  any  case  to  a  court  of  law. 

Mr.  Koe  axid  Mr,  Chandless  appeared  for 
other  parties. 

Mr.  Wigram,  in  reply. 

[In  the  course  of  the  argument,  the  Vice 
Chancellor  observed,  with  reference  to  the 
third  point  made  by  the  defendants,  that 
the  notice  in  the  cases  cited  had  reference  to 
the  time  of  taking  the  security,  and  not  to 
the  time  of  registering  the  deed.  A  person 
who  had  taken  a  security,  without  notice  of 
a  prior  incumbrance,  might,  after  suchknow- 
ledge,  register  his  deed  for  the  purpose  of 
protecting  himself  against  it,  in  the  same 
manner  as  he  might  get  in  a  term.] 

Knight  Bruce,  V.C. — Had  the  ques- 
tions in  this  case  turned  alone  on  the  insuffi- 
ciency of  the  memorial  of  the  settlement,  I 
should  have  sent  a  case  to  a  court  of  law. 
As  the  case  however  stands,  there  is  no  oc- 
casion that  this  point  should  be  decided. 
As  marriage  is  a  valuable  consideration,  the 
settlement  is  prior  in  title  to  the  mortgage, 
unless  this  priority  is  affected  by  the  memo- 
rial of  the  mortgage  deed.  [  His  Honour  here 
read  the  6th  section  of  the  Registry  Act.] — 
Here  the  second  memorial  of  the  mortgage 
has  been  attested  by  two  witnesses,  neither 
of  whom  attested  the  execution  by  any  of  the 
parties  to  the  mortgage  deed.  It  appears 
that  the  executor  of  Mrs.  Canham,  not  being 
a  party  to  the  mortgage  deed  in  his  own 
right,  takes  upon  himself  to  practise  the 
somewhat  absurd  ceremony  of  putting  his 
name  under  Mrs.  Canham's  in  the  mortgage 


deed,  and  having  procured  this  execution  to 
be  attested  by  two  witnesses,  introduces  their 
names  in  a  memorial  of  the  mortgage  deed. 
Here  is  no  attestation  of  the  memorial  by 
any  witness  to  the  execution  of  the  deed  by 
any  of  the  parties  to  it.  It  is  hardly  pos- 
sible to  speak  seriously  of  the  point.  This 
then  is  not,  in  my  opinion,  such  a  memo- 
rial as  satisfies  the  requisitions  of  the  act 
Putting  aside  the  first  two  memorials,  there 
is  no  memorial  on  the  register,  and  the  set- 
tlement must  prevail,  as  being  prior  to  the 
mortgage.  Admitting  the  two  memorials, 
that  of  the  settlement  is  prior  to  that  of  the 
mortgage.  It  struck  me,  at  first,  after  hesr- 
ing  the  passage  from  Mr.  Rigge's  book,  and 
what  was  stated  by  counsel  as  to  the  practice 
of  the  office,  that,  however  clear  my  opinion 
might  be,  I  ought  to  have  sent  a  case  to  a 
court  of  law.  Considering,  however,  that 
in  another  publication,  very  well  known  and 
of  great  celebrity,  whidi  has  been  in  the  hands 
of  the  public  for  upwards  of  twenty-five 
years,  this  position  has  been  disputed  and 
denied,  I  tMnk  I  ou^t  to  act  on  my  own 
view  of  the  case,  and  decide  the  point  my- 
self. 

I  must  dismiss  the  bill  against  Mrs.  Fraser, 
without  costs,  but  without  prejudice  to  any 
legal  proceedings.  I  shall  not  give  her  any 
costs  as  a  fraud  was  committed  by  her,  and 
a  married  woman  has  no  privilege  in  that 
respect. 


} 


EYSTON  r.  SYMOND8. 


K.  Bruce,  V.C. 
June  28. 

Specific  Performance. 

An  estate  had  been  enjoyed  by  A,  and 
those  claiming  under  A's  wiU^from  1785  to 
1840.  In  February  1840,  B,  who  claimed 
a  title  to  the  estate  under  A's  will,  entered 
into  a  contract  with  C  for  the  sale  of  the 
estate.  In  April,  C,  from  answers  elicited 
to  questions  put  to  B,  became  acquainted  with 
the  fact  that  A.  had  been  an  alien,  and  that 
there  was  a  doubt  whether  the  estate  had  not 
escheated  to,  and  was  not  then  vested  in  the 
Crown,  This  fact  did  not  appear  in  the 
abstract.  The  doubt  formed  the  subject  of  a 
negotiation  between  B.  ^  C.  from  April  to 
October  1840.  In  February  1841,  B.  filed 
a  bill  for  specific  performance  against  C;  and 
C.  by  his  answer  stated  the  objection,  and 
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nbmitted  that  he  auffhi  not  to  be  compelled 
to  perform  the  agreement  unHl  this  objection 
had  been  removed,  A  reference  for  title 
having  been  directed^  the  Master  reported 
thai  the  estate  at  the  date  of  the  contract  was 
vested  in  the  Crown,  but  that  between  the 
order  of  reference  and  the  report,  B,  had 
obtained  a  grant  from  the  Crown,  and  had 
shewn  a  good  title  from  the  date  of  such 
grant.  At  the  hearing  of  the  cause  upon 
this  report,''^ Held  that,  considering  the 
nature  of  the  defect,  and  having  reference  to 
ike  negotiation  in  1840,  and  the  frame  of  the 
defendant's  answer,  B.  had  a  right  to  make 
his  title  in  the  Master^s  office,  and  a  specific 
petformanoe  was  decreed. 

Sir  Jobn  Gallini,  an  alien,  purchased,  in 
1785,  the'  equity  of  redemption  of  an  estate 
at  Qattenden,  in  Berkshire.  In  1787  he 
obtained  letters  of  denization.  In  1799  he 
made  his  will,  by  which  he  deyised  this  estate 
to  trustees  for  the  benefit  of  his  children.  In 
1803  the  legal  estate  was  conveyed  to  him, 
and  in  1805  he  died.  All  his  diildren  had 
been  bom  previously  to  the  year  1787. 
The  estate  had  been  quietly  enjoyed  by  Sir 
John  Glallini,  and  those  claiming  under  his 
will,  from  1785  until  the  filing  of  the  bill  in 
this  suit. 

In  February  1840,  the  plaintiff,  who  was 
a  trustee  for  sale  of  the  estate,  and  whose 
daim  thereto  was  derived  under  Sir  John 
Gallini's  will,  and  subsequent  conveyances, 
entered  into  a  contract  for  the  sale  of  this 
estate  with  the  defendant,  and  a  deposit  was 
paid.  It  did  not  appear  in  the  abstract  of 
title  delivered  to  the  defendant  that  Sir  John 
Gallini  had  been  an  alien,  and  obtained 
letters  of  denization ;  but  these  &cts  were 
elicited  from  the  vendor  by  the  defendant,  in 
answer  to  questions  put  by  him,  and  became 
known  to  him  in  the  month  of  April.  The 
objections  to  the  title,  which  arose  in  conse- 
quence, formed  the  subject  of  considerable 
discussion  and  negotiation  between  April  and 
October.  The  defendant  some  time  after 
October,  not  being  satisfied  with  the  title, 
brought  an  action  to  recover  the  deposit, 
and  in  February  1841,  the  plaintiff  filed  a 
bill  for  specific  performance.  In  his  answer 
to  this  bill,  the  defendant  stated  as  objec- 
tions to  the  tide,  first,  that  Sir  John  Gallini 
bad  died  intestate  as  to  the  legal  estate  in 
New  Sbribs,  XI.— GHAifc. 


the  property,  as  it  had  not  been  conveyed 
to  hun  until  after  the  date  of  his  will,  and 
that,  as  all  his  children  had  been  bom  pre- 
viously to  the  year  1 787,  when  he  received 
his  letters  of  denization,  not  one  of  them 
could  inherit  it,  and  that  consequentiy  it 
vested  in  the  Crown :  secondly,  that  the 
conveyance  of  1785  did  not  effectually  con- 
vey to  Sir  John  the  equitable  estate,  and  that, 
as  letters  of  denization  have  not  a  retrospec- 
tive operation,  he  had  no  interest  whatever 
in  the  land  at  the  date  of  his  will.  Sir  John 
had  therefore  died  intestate  both  as  to  the 
legal  and  equitable  estate  in  the  property, 
which  had  escheated  to,  and  become  vested 
in,  the  Crown  at  his  death.  The  defendant 
then  stated  that  he  refused  to  complete  the 
.  titie  on  the  above  groimds,  and  submitted 
that  he  ought  not  to  be  compelled  to  a 
specific  performance  imtil  these  objections 
were  removed. 

The  plaintiff  obtained  an  injunction  to 
restrain  the  de£»idant  firom  prosecuting  his 
action,  and  the  usual  reference  for  title. 

The  Master  by  his  report  found,  that  the 
whole  estate,  legal  and  equitable,  had  es- 
cheated to  the  Crown,  and  was  vested  in  the 
Crown  at  the  date  of  the  contract ;  and  that, 
between  the  date  of  the  reference  and  the 
report,  the  plaintiff  had  obtained  a  grant  fix)m 
the  Crown,  and  that  a  good  titie  had  been 
shewn  from  the  date  of  the  grant. 

The  cause  now  came  on  on  this  report. 

Mr,  Wigram  and  Mr.  Parry,  for  the 
plaintiff. 

Mr.  Cooper  and  Mr.  CoUins,  for  the  de- 
fendant, contended,  that  the  bill  ought  to 
be  dismissed  with  costs  against  the  defen« 
dant.  A  vendor  has  the  right,  within  cer- 
tain limitations,  of  completing  a  titie  in  the 
Master's  office,  which  was  imperfect  at  the 
date  of  the  contract;  hut  such  a  case  as 
the  present  does  not  &11  within  that  rule. 
The  trustee  here  at  the  date  of  the  contract 
had  no  estate  whatever,  legal  or  equitable, 
and  he  could  not,  by  the  ordinary  course  of 
law  or  equity,  have  acquired  any  estate. 
Such  a  person  was  not  entitied  to  any  relief 
against  a  party  whom  he  had  drawn  into  a 
contract.  This  is  distinctly  laid  down  by 
Sir  £.  Sugden— 1  Sugd.  Ven.  ^  Pur.  346, 
10th  edit. 

Boehm  v.  Wood,  1  Jac.  &  Walk.  419 ; 
Cumming  v.  Forrester,  2  Jac.  &  W.  334 ; 
3C 
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DaJhy  v.  Pullen,  1  Russ.  &  Myl.  296 ; 

8.  c.  8  Law  J.  Rep.  Chanc.  74  ;   and 
Chamberlain  v.  Lee,  10  Sim.  444 ;  s.  c. 

8  Law  J.  Rep.  (n.s.)  Chanc.  267 ; 
were  also  referred  to. 

Knight  Bruce,  V.C. — The  estate  in 
question  was  purchased  hy  Sir  John  Gallini 
in  1785,  and  he  appears  to  have  continued 
in  the  enjoyment  of  it  from  that  time  to 
his  death,  which  joccuired  in  1805,  from 
which  time  to  the  present  the  estate  has 
been  enjoyed  by  the  femily,  or  by  those 
who  claimed  under  them.  There  has,  there- 
fore, been  an  enjoyment  of  more  than  half  a 
century  under  this  title  of  Sir  John  Gallini. 
The  trustee  of  the  family,  being  in  pos- 
session under  such  title,  was  desirous  of 
selling  the  estate,  and  by  no  possibility  can 
any  d^ree  of  blame  be  attached  to  him  for 
professing  to  sell  that  which  he  had  every 
reason  to  believe  was  his  own.  It  appears 
that  Sir  John  Gallini  was  an  alien,  and 
that,  when  the  purchase  of  the  equity  of 
redemption  was  made,  he  had  not  gained 
letters  of  denization.  Those  letters  he 
subsequently  acquired,  and  also  the  legal 
fee,  which  legal  fee  was  afterwards  escheated 
to  the  Crown.  This  objection  to  the  title 
of  the  trustee  has  been  made  the  subject 
of  considerable  negotiation  between  the  par- 
ties to  this  suit,  and  was  not  removed 
until  after  the  title  was  in  the  Master's  office. 
It  is  now  alleged  that  such  a  case  as  the 
present  is  not  one  of  those,  in  which  the  rule 
holds,  that  the  vendor  should  be  allowed  to 
make  his  title  if  he  can,  after  the  stipulated 
time.  It  has  been  asserted  to  be  a  case  in 
which  a  person  had  sold  an  estate  not  his 
own ;  that  he  had  acquired  a  new  title,  and 
was  not  supporting  the  old  one.  I  cannot, 
however,  view  the  case  in  such  a  Hght.  The 
old  title  did  exist,  and  the  estate  was  de- 
scendible according  to  it.  True  such  title 
was  subject  to  the  diance  that  the  Crown 
might  raise  a  claim  and  defeat  that  title. 
Such  title  however  was  good  until  so  de- 
feated. What  was  required  to  be  done  was 
not  to  acquire  a  new  title,  but  only  to  re- 
lieve the  title  from  that  defeasibility  to  which 
it  was  before  subject.  The  only  effectual 
mode  for  doing  that  was,  that  the  Crown 
should  seize  the  estate,  that  an  inquisition 
should  be  taken,  and  on  the  return  to  that 


inquisition  that  there  should  be  a  grant  from 
the  Crown.     All  this  has  taken  place. 

I  am  of  opinion  that  the  title  is  clearly 
within  the  established  doctrine  of  the  Court, 
allowing  a  vendor,  within  certain  limitations 
as  to  time,  to  make  a  good  title,  if  he  be 
able,  even,  in  some  cases,  after  the  matter 
has  left  the  Master's  office. 

There  is  one  point  which  has  struck  me. 
The  abstract,  as  originally  delivered,  con- 
tained neither  the  letters  of  denization  nor 
the  fact  of  the  alienage,  and  the  purchaser, 
but  for  questions  put  by  him,  and  the  dis- 
covery elicited  in  the  answers  to  them,  might 
never  have  known  the  defect,  and  have  taken 
the  estate  with  this  blot  or  infirmity  on  the 
title.  It  is  possible,  but  I  give  no  opinion 
on  the  point,  that  if,  at  the  moment  of  dis- 
covery, the  purchaser  had  held  his  hand, 
and  said,  "  I  have  been  deceived ;"  there 
being  in  truth  a  material  &ct  kept  back, 
which  was  within  the  vendor's  knowledge, 
it  is  possible,  I  say,  whether  there  was  or 
was  not  intentional  deception,  that  the  pur- 
chaser might  have  been  relieved  from  the 
necessity  of  completing  his  contract.  In- 
stead, however,  of  adopting  that  course,  the 
parties  commence  a  negotiation  on  the  sub- 
ject in  the  spring  of  1840,  and  it  is  not  till 
the  latter  end  of  that  year  that  the  matter  is 
brought  to  a  conclusion.  Having  regard  to 
what  has  taken  place  between  the  parties 
in  the  interval  between  April  and  October 
1840,  and  to  the  frame  of  the  answer,  I  am 
of  opinion  that  the  point  is  not  now  open 
to  the  purchaser,  and  that  there  must  be  a 
decree  in  £Eivour  of  the  vendor.  A  specific 
performance  must  be  decreed,  but  the  ven- 
dor must  pay  all  costs  at  law  and  in  equity 
up  to  the  confirmation  of  the  Master's  re- 
port, and  after  that  no  costs  could  be  given 
on  either  side. 


FebS'aS.  }    "^^^"^  «'•  ANDREWS. 

Plea —  Want  of  Parties, 

Averment  on  information  or  belief  as  to 
the  transactions  of  others,  sufficient. 

The  bill  was  filed  by  Charles  Felton 
Kirkman,  claiming  an  equivalent  for  salary, 
against  William  Andrews,  and  others,  and 
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praying  that  the  defiendants  might  be  declared 
to  be  liable  in  respect  of  certain  payments 
made  by  him,  at  their  request.  The  defen- 
dants, Andrews  and  others,  put  in  a  plea, 
which  stated,  "  that  defendants  had  been  in- 
formed that  the  complainant  did,  for  some 
time  before  the  month  of  June  1821,  carry 
on  business,  and  was  a  trader  within  the 
true  intent  and  meaning  of  the  bankrupt 
laws,  and  was  before  and  on  the  day  next 
thereinafter  mentioned  indebted,  on  account 
of  dealings  and  transactions  in  his  business, 
to  many  persons,  to  a  large  amount ;  and 
that  the  said  complainant,  before  the  day 
next  thereinafter  mentioned,  committed  one 
or  more  acts  of  bankruptcy. 

The  plea,  after  stating  that  certain  pro- 
ceedings in  bankruptcy  were  had,  and  that 
the  said  complainant  ultimately  obtained 
his  certificate,  proceeded  to  state  that  the 
defendants  had  been  informed  that  the  com- 
plainant did,  after  the  date  of  the  said  cer- 
tificate, and  for  some  time  before,  and  in  the 
month  of  January  1827,  carry  on  business ; 
that  another  fiat  in  bankruptcy  issued  against 
him ;  and  it  submitted,  that  the  assignees 
under  the  last-mentioned  fiat  were  necessary 
parties  to  the  suit. 

Mr,  ChandlesSf  for  the  plaintifi". — The 
plea  is  not  against  the  relief  which  is  sought 
for  by  the  plaintiiff,  but  for  want  of  parties ; 
and  because  it  tenders  no  issue,  in  f^t,  and 
with  certainty,  therefore  the  plea  is  bad. 

Mr,  G,  Turner,  in  support  of  the  plea, 
cited  the  cases  of — 

Fawkes  v.  Pratt,  1  P.  Wms.  593 ;  and 

Govet  y.  Armitage,  2  Anst.  412, 
to  shew  that  an  uncertificated  bankrupt  will 
not  be  allowed  to  sue  in  equity,  without 
making  his  assignees  parties ;  and  contended, 
that  the  averments  in  the  plea  were  sufficient, 
as  they  related  to  &cts  not  within  the  know- 
ledge of  the  defendants. 

Mr.  ChancUess,  in  reply. — ^The  plea  sets 
forth  the  matters  charged  therein  too  gene- 
rally, and  is  founded  on  information  only ; 
whereas  the  averments  should  have  been  as 
to  the  knowledge  and  belief  of  the  defen- 
dant, on  which  an  indictment  £Dr  perjury 
could  have  been  brought. 

LardRedesdale'8  Tr.  C.  286. 

Drew  V.  Drew,  2  Ves.  &  Bea.  160. 

Small  V.  AUwood,  You.  449 ;  s.  c.  2  Law 
J.  Rep.  (n.s.)  Exch.  Eq.  1. 


The  Master  op  thb  Rolls. — The  plea 
of  the  defendants  is  founded  on  the  ground 
that  the  plaintiff  is  not  entitled  to  sue  alone, 
and  without  his  assignees  being  made  parties 
to  the  bill;  but  this  objection  has  been  dis-J 
posed  of,  and  the  only  question  which  remains 
is,  whether  the  plea  of  the  defendant  is  not 
bad,  because,  instead  of  alleging  &cts,  it 
only  states  on  information  or  belief  that  the 
&cts  are  as  alleged.  These  allegations,  how- 
ever, refer  to  the  acts  and  dealings  of  others, 
and  are  not  facts  necessarily  or  probably 
within  the  knowledge  of  the  defendants. 
The  rule  has  been  correctly  stated,  that  aver- 
ments of  facts  in  a  plea  should  generally  be 
positive,  on  which  tiie  plaintifi'  may  join  is- 
sue ;  but  in  Drew  v.  Drew,  Sir  Thomas 
Plumer  says,  *'  Where  a  person  is  speaking 
upon  his  oath  to  acts  not  his  own,  but  done 
by  others,  it  is  sufficient  if  he  states  them 
upon  his  belief — and  more  positive  aver- 
ment is  not  necessary."  No  direct  autho- 
rity has  been  cited,  requiring  a  defendant  to 
plead  positively  facts  not  in  his  own  know- 
ledge ;  and  I  tldnk  that  the  facts  in  the  plea 
are  suffidentiy  pleaded  to  put  the  matters 
in  question  in  issue,  and  the  plea  must 
therefore  be  allowed. 


..} 


DAVIS  17.  PROUT. 


M.R. 
May  23. 

Practice. — 24ih  Order  of  August  1841. 

Where  a  party  applies  for  an  order  under 
the  24th  of  the  General  Orders  of  August 
1841,  an  affidavit  must  be  produced,  that  no 
account,  Sfc.  is  sought  against  the  defendant. 

Under  the  23rd  Order  of  August  1841, 
one  of  the  defendants  had  been  served  with 
a  copy  of  the  bill,  and  a  motion  was  now 
made  on  behalf  of  the  plaintiff',  in  compliance 
with  the  24th  Order,  for  an  order  for  leave 
to  make  an  entry  at  the  six  clerks  office, 
of  a  memorandum  of  such  service,  and  of 
the  time  when  such  service  was  made.  The 
23rd  Order  applies  only  to  cases  where  "  no 
account,  payment,  conveyance,  or  other  direct 
relief  is  sought  against  a  party  to  a  suit;" 
and  the  question  was,  how  tiie  Court  could 
be  satisfied  that  this  case  was  within  the 
application  of  the  order. 

Mr.  Rogers  supported  the  motion. 
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The  Master  of  the  Rolls  said,  tiiat  an 
affidavit  must  be  produced,  stating,  that  no 
account,  payment,  conveyance,  or  other 
direct  relief,  -was  sought  against  the  party 
who  had  been  served  with  a  copy  of  the  bill. 

^ote.~The  affidavit  should  also  state  that  the 
party  is  not  an  infant 


} 


KENT  V.  JACOBS. 


M.R. 
May  23. 

Practice,— 23rd  Order  of  August  1841. 

A  husband  and  wife  were  defendants  to 
the  suit,  and  a  copy  of  the  biU  was  served  on 
the  husband  alone.  The  suit  did  not  relate 
to  the  separate  estate  of  the  wife : — Held, 
that  this  was  good  service  to  found  an  order 
upon,  under  the  24:th  of  the  general  Orders 
of  August  1841. 

In  this  suit,  a  copy  of  the  bill  had  been 
served  on  one  of  the  defendants,  whose  wife 
was  also  a  defendant,  but  no  copy  of  the 
bill  had  been  served  on  her. 

Mr.  Shebbeare,  for  the  plaintiff,  now 
moved  for  an  order  under  the  24th  of  the 
Orders  of  August  1841,  and  a  question  was 
raised,  whether  the  service  on  die  husband 
alone,  was  sufficient  foundation  for  an  order 
under  the  24th  Order. 

The  bill  did  not  relate  to  the  separate 
estate  of  the  wife. 

The  Master  of  the  Rolls  held,  that  the 
service  of  the  copy  of  the  bill  on  the  husband 
alone,  was  sufficient  service. 


} 


CURTIS  V.  LUKIN. 


M.R. 
July  13, 

Legacy — Remoteness. 

A  testator  bequeathed  some  houses  in 
Church  Street,  held  upon  leases  having  from 
sixty  to  seventy  years  unexpired,  to  trustees^ 
for  E,  C.for  her  life,  and  after  her  decease, 
for  her  children,  with  a  gift  over  to  other 
parties,  if  E.  C.  died  without  leaving  any 
child.  And  the  testator  bequeathed  other 
premises  held  on  lease  having  rather  more 
than  twenty-two  years  unexpired,  upon  trust 
to  accumulate  the  rents,  until  the  leases  of  the 
premises  in  Church  Street  were  nearly  ex- 


pired,  and  then  to  renew  those  leases,  and 
repair  the  premises,  for  the  benefit  of  E,  C 
and  her  children,  aid  the  other  legatees  be" 
fore  mentioned: — Held,  that  the  direction 
to  accumulate  was  void  for  remoteness* 

Shadrach  Yenden,  the  testator  in  the 
cause,  by  his  will,  dated  the  29th  of  August 
1794,  after  other  devises  and  bequests,  be- 
queadied  to  four  trustees  two  leas^ld 
houses  in  Church  Street,  in  tlie  paiidi  of  St. 
Ann,  Soho,  Westminster,  upon  trust  for  the 
benefit  of  the  testator's  nieee,  Elizabeth 
Cheverell,  for  her  life,  for  her  separate  use^ 
and  after  her  death,  for  the  benefit  of  her 
child  or  children,  in  equal  shares,  if  more 
than  one ;  but  in  case  Elizabeth  Cheverell 
should  not,  at  her  decease,  leave  any  child 
or  children,  then  he  bequeathed  the  said 
premises  to  his  nephew  S.  V.  CheverelL 
The  testator  then  bequeathed  to  his  said 
nephew  S.  V.  Cheverell,  four  other  lease- 
hold houses  in  Church  Street,  and  another 
leasehold  house  in  Crown  Street,  for  the 
residue  of  all  such  term,  estate,  and  interest 
as  he  should  have  therein  at  the  time  of  his 
death ;  and  he  also  bequeathed  to  his  said 
executors  and  trustees  two  leasehold  houses 
in  Long  Acre,  and  three  leasehold  houses 
in  Oxford  Street  and  Audley  Street,  upon 
trust  to  receive  the  rents,  issues,  and  profits 
of  the  two  houses  in  Long  Acre,  and  lay  out 
the  same  at  interest  upon  government  secu- 
rities, until  the  then  term  which  he  had 
therein  should  be  nearly  expired,  and  then 
to  lay  out  such  part  of  diat  money  as  they 
should  think  necessary,  for  renewing  the 
leases  thereof,  and  then  in  rebuilding  or  re- 
pairing the  same,  and  when  the  same  should 
be  completed,  in  trust  for,  and  he  gave  and 
bequeathed  the  said  two  leasehold  messuages 
or  dwelling-houses  and  appurtenances  in 
Long  Acre  aforesaid,  to  his  great-nephew 
Edward  Yenden,  his  executors,  administra- 
tors, and  assigns,  for  all  the  residue  and  re- 
mainder then  to  come  and  unexpired  of  the 
term  for  which  sudi  renewal  should  be  ob- 
tained :  and  upon  Airther  trust  that  his  said 
trustees  should,  from  time  to  time  receive 
the  rents,  issues,  and  profits  of  the  said  three 
leasehold  messuages  or  dwelling-houses 
situate  in  Oxford  and  Audley  Streets  afore- 
said, and  lay  out  the  same  at  interest,  till 
his  said  leasehold  messuages  or  tenements 
thereinbefore  mentioned,  situate  and  being 
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in  Church  Street  afoiesaid,  should  become 
nearly  expired,  and  then  to  pay  and  apply 
sadoL  part  thereof  as  should  be  necessary 
in  the  renewal  of  his  said  several  leasehold 
messuages  or  tenements,  situate  and  being 
in  Church  Street  aforesaid,  for  the  benefit 
of  the  respective  persons  to  whom  he  had 
before,  by  that  his  will,  given  the  same ; 
and  as  to  the  money  arising  £rom  the  rents 
of  his  said  houses  in  Oxford  Street,  Long 
Acre,  and  Audley  Street,  and  the  interest 
arising  therefrom,  after  answering  the  pur- 
poses aforesaid,  in  trust  for,  and  he  gave 
and  bequeathed  the  same  between  his  said 
great  nephew  Edward  Venden,  his  said 
nephew  S.  Y.  Cheverell,  and  his  said  niece 
Elizabeth  Cheverell,  equally  to  be  divided 
between  them,  share  and  share  alike ;  and 
the  testator  gave  all  his  residuary  estate  to 
the  same  three  legatees  in  equal  shares. 

The  testator  died  in  1795  or  1796.  Eli- 
zabeth  Cheverell  manied  Mr.  Thomas  Cur- 
tis, who  had  died,  and  had  four  children, 
the  plaintiff  and  three  of  the  defendants. 

The  term  for  which  the  houses  in  Long 
Acre  had  been  held  by  the  testator,  had 
expired ;  and  shortly  before  the  expiration 
thereof^  the  trustees  obtained  a  new  lease, 
and  repaired  the  houses,  and  assigned  them 
to  Edward  Venden. 

The  leases  of  the  houses  in  Oxford  Street 
and  Audley  Street,  expired  in  March  1817. 
An  accumuladon  had  been  made  for  some 
years,  but  in  1819  (as  was  alleged)  the 
accumulation  had  been  divided  among  the 
representatives  of  Edward  Venden,  S.  V. 
Cheverell,  and  the  husband  of  Elizabeth 
Curtis. 

The  leases  of  the  two  houses  in  Church 
Street,  bequeaUied  to  ElizabeUi  Curtis, 
and  her  children,  would  expire  in  1857  and 
1863  respectively. 

The  bill  was  filed  by  Thomas  Venden 
Curtis,  against  his  motber  and  her  other 
three  children,  and  the  trustees  under  the 
will,  and  the  residuary  legatees  or  tbeir  re- 
presentatives, and  prayed  for  an  account  of 
the  rents,  issues,  and  profits  of  the  premises 
in  Oxford  Street  and  Audley  Street,  and  of 
the  securities  in  which  they  had  been  in- 
vested, and  that  the  said  fands,  or  a  com- 
petent part  thereof  might  be  applied  in  the 
renewal  of  the  leases  of  the  two  houses  in 
Church  Street;  and  that  the  residue,  if  any, 
might  be  applied  upon  the  trusts  of  the  will. 


Mr.  KindersUff  and  Mr,  YoungB^  for  the 
plaintiff,  contended,  that  the  leases  of  the 
premises  in  Church  Street  would  not  con- 
tinue beyond  the  time  during  which  Mrs. 
Curtis,  the  tenant  for  life,  might  very  prob- 
ably live ;  and  if  she  died  before  that  time, 
other  parties  would  acquire  an  absolute  in- 
terest in  the  property,  which  would  enable 
them  to  dispose  of  it  immediately,  and  put 
an  end  to  the  accumulations. 

Mr.  Pemberton,  Mr.  Hodgson,  and  Mr. 
James^  for  the  defendants,  insisted,  that  at 
the  death  of  the  testator,  the  leases  of  the 
premises  in  Church  Street  had  between  sixty 
and  seventy  years  to  run,  and  that  there 
was  no  certainty  that  any  parties  would  be 
in  existence,  who  could  terminate  the  accu- 
mulations within  the  time  which  the  law 
allowed  for  accumulation,  namely,  twenty- 
one  years  after  a  life  or  lives  in  being.  They 
also  contended,  that  the  trusts  were  void  for 
ambiguity,  as  the  will  did  not  mention  any 
term  for  which  the  leases  were  to  be  renewed, 
or  any  fine  which  was  to  be  paid ;  and  the 
direction  to  renew  applied  to  his  houses 
"  in  Church  Street,"  without  referring  par- 
ticularly to  the  two  houses  in  whidi  the 
plaintiff  was  interested  in  remainder. 

Mr.  Spence,  Mr.  HaU,  Mr.  BeCbon,  Mr. 
Beaks,  and  Mr.  Renshaw^  appeared  for 
other  parties. 

The  following  authorities  were  dted  :-^ 

Proctor  V.  the  Bishop  of  Bath  and  Wells^ 

2  H.  Black.  358. 
Lade  v.  Holford,  1  W.  Black.  428. 
Brackenbury  v.    Braekenbury,  Ambl. 

474. 
Ibbetson  v.  Ihbetson,  10  Sim.  495  ;  s.  c, 

10  Law  J.  Rep.  (n.s.)  Chanc.  49. 
Browne  v.  De  Laet,  4  Bro.  C.C.  527. 
CaldeeoU  v.  CaldecoU,  10  Law  J.  Rep. 

(n.s.)  Chanc.  178. 
Carter  v.  BentaU,  2  Beav.  551 ;  s.  c.  9 

Law  J.  Rep.  (n.s.)  Chanc.  303. 
Scattenoood  v.  Edge,  1  Salk.  229. 
Leake  v.  Robinson,  2  Mer.  363. 
Ware  v.  Polhill,  11  Ves.  257. 
Lord  Southampton  v.  Lord  Hertford,  2 

Ves.  &  Bea.  54. 
Feame,  Cont,  Rem.  6th  edit  p.  582,  n. 

The  Master  of  the  Rolls,  after  stating 
the  £acts  of  the  case,  said,  that  he  must  look 
at  the  state  of  the  circumstances  which  ex- 
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isted  at  the  time  of  the  death  of  the  testator, 
and  the  directions  in  the  will ;  and  although 
events  might  take  place,  which  would  give 
certain  parties  an  absolute  power  of  disposi- 
tion over  this  property,  within  the  time 
which  the  law  permitted,  still,  as  the  direc- 
tions to  accumulate  were  not  clearly  within 
the  limit  allowed  by  law,  his  Lordship  con- 
sidered the  will  void  for  remoteness;  and 
that,  therefore,  without  any  reference  to  the 
other  objections  which  had  been  taken  to  it, 
this  bill  must  be  dismissed  with  costs. 


M.R.      \ 
,  15./ 


DODSWORTH  ».  ADDY, 


July  12, 

Legacy —  Construction, 

A  testator  bequeathed  the  income  of  his 
residuary  estate  to  his  wife  for  her  life ;  and 
after  her  decease,  the  residuary  estate  was 
to  be  equally  divided  among  his  brothers  and 
sisters,  and  the  brothers  and  sisters  of  his 
wife.  And  he  directed,  that  in  case  of  the 
death  of  any  of  his  residuary  legatees  before 
his  or  her  share  should  become  payable, 
leaving  issue,  such  issue  should  take  thai 
share  equally : — Held,  that  the  grandchild 
dren  of  any  of  the  residuary  legatees  who 
died  before  his  or  her  share  became  payable, 
were  entitled  equally  with  the  children, 

William  Dodsworth,  by  his  will,  dated 
the  17th  of  November  1820,  after  giving  to 
his  wife  Agnes  the  income  of  his  real  and 
personal  estate  for  her  life,  and  bequeathing 
several  legacies  to  be  paid  at  her  death, 
directed  the  residue  of  his  estate  to  be  paid 
as  soon  as  conveniently  might  be  after  the 
death  of  his  wife,  unto  and  equally  among 
his  own  brothers  and  sisters,  Henry  Dods- 
worth, Elizabeth  Lewer,  Jane  Doggett,  and 
the  children  of  his  late  brother  Thomas, 
whom  he  thereby  directed  to  take  the  share 
which  would  have  gone  to  his  brother  Tho- 
mas, had  he  been  living,  and  all  the  own 
brothers  and  sisters  of  his  wife  in  equal 
shares.  And  he  then  continued  as  follows  : 
"  And  in  case  of  the  death  of  any  one  or 
more  of  them,  my  said  last-mentioned  lega- 
tees, before  his,  her,  or  their  share  or  respec- 
tive shares  shall  become  due  and  payable, 
leaving  lawful  issue  of  his,  her,  or  their 
body  or  respective  bodies,  then  the  share  of 


hkn,  her,  or  th^n  ao  dying,  to  go  to  sueh 
issue^  to  be  equally  divided  between  and 
amongst  them,  if  more  than  one.  But  in  case 
of  the  death  of  any  of  them,  my  said  last-men- 
tioned legatees,  without  leaving  lawftd  issue, 
before  his,  her,  or  their  share  or  respective 
shares  shall  become  due  and  payable,  then 
the  share  or  shares  of  him,  her,  or  them  so 
dying,  to  go  and  be  paid  to  and  equally 
divided  between  and  amongst  all  and  every 
the  survivors  of  them,  my  said  brothers  and 
sisters,  and  the  children  of  my  said  brother 
Thomas,  they  taking  their  father's  share, 
and  the  own  brothers  and  sisters  of  my  said 
wife,  share  and  share  alike." 

The  testator  died  in  May  1823,  and  his 
wife  in  January  1831. 

The  testator's  wife  had  three  brothers  and 
one  sister,  some  of  whom  had  left  grand- 
children as  well  as  children ;  and  the  ques- 
tion was  raised,  whether  the  word  "  issue," 
in  the  will,  would  include  the  grandchildren, 
so  as  to  entitle  them  to  an  equal  share  with 
their  parent. 

Mr.  Turner^  Mr.  Pemberion,  Mr.  Kin-- 
dersley,  Mr.  James  Parker^  Mr.  ShadweU, 
and  Mr.  Hall,  appeared  for  different  parties. 

The  following  cases  were  cited : — 

Freeman  v.  Parsley,  3  Ves.  421. 
Hockley  v.  Mawbey,  1  Ves.  jun.  14S, 
Leigh  v.  Norbury,  13  Ves.  340. 
Bernard  v.  Mountague,  1  Mer.  422. 
Davenport  v.  Hanbury,  3  Ves.  257. 

The  Master  of  the  Rolls  held,  that  the 
children  and  grandchildren  were  all  equally 
entitled  under  the  words  of  the  will. 


V.C. 

July  15. 


CAMPBELL  V.  CAMPBELL. 


Executor^^Indian  Commission. 

An  executor  having  proved  a  testator's 
will  in  India,  and  having  collected  a  portum 
of  the  assets,  returns  to  England,  and  appoints 
agents  to  collect  the  remaining  assets  in  India: 
— Held,  that  the  Indian  commission  of  6L 
per  cent,  can  be  allowed  otdyfor  such  assets 
as  the  executor  himself  collected  while  he 
resided  in  India. 
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Charles  Hay  Campbell,  the  testator,  in 
the  pleadings  mentioned,  by  his  wiU,  dated 
the  16th  of  October  1831,  gave  and  be- 
queathed all  his  property  to  his  wife  and 
children,  and  appointed  his  four  brothers 
executors,  one  of  whom,  George  Gunning 
Campbell,  alone  proved  the  will  in  Calcutta, 
on  the  10th  of  August  1832.  G.  G.  Camp- 
bell then  came  to  England,  after  having 
possessed  himself  of  a  portion  of  the  testa- 
tor's assets,  and  investeid  them  on  mortgage 
in  India.  Upon  his  coming  to  England,  he 
proved  the  will  of  the  testator  in  the  proper 
Ecclesiastical  Court  in  this  country,  on  the 
29th  of  January  1836. 

This  bill  was  filed  by  the  wife  and  chil- 
dren of  the  testator,  against  the  executors, 
praying  that  an  account  might  be  taken  of 
the  personal  estate  and  effects  of  the  testator, 
and  that  the  same,  after  payment  of  the 
debts  and  legacies  of  the  testator  might  be 
secured  for  the  benefit  of  the  plaintiffs. 
Upon  the  cause  coming  on,  a  reference  was 
directed  to  the  Master  to  take  the  usual 
accounts. 

During  the  residence  of  the  executor  in 
England,  many  other  sums,  forming  part  of 
the  testator's  assets,  v^ere  got  in  by  two 
gentlemen,  Colonel  Battiene  and  Colonel 
Casement,  who  had  been  friends  of  the  tes- 
tator, but  who  acted  in  the  capacity  of  agents 
for  the  executor,  and  sent  home  to  him  the 
monies  so  coUected,  charging  him  at  the  same 
time  one  quarter  per  cent  by  way  of  com- 
mission. In  taking  the  accounts  in  this 
suit,  the  Master  decided  that  the  executor 
was  entitled  to  receive  the  usual  commission 
of  5/.  per  cent.,  allowed  to  all  executors 
collecting  assets  in  India,  not  only  for  what 
was  actually  received  by  him  in  India,  but 
also  upon  what  was  sent  to  England  by 
Colonels  Battiene  and  Casement.  To  this 
report  the  plaintifis  excepted,  on  the  ground, 
that  the  Master  ought  not  to  have  allowed 
5L  per  cent,  commission,  upon  any  of  the 
assets  of  the  testator,  which  had  been  sent 
home  to  the  executor  during  his  residence 
in  England. 

Mr.  Stuart  and  Mr,  D.  James,  in  sup- 
port of  the  exception  to  the  Master's  report. 
— No  case  has  ever  decided  that  an  executor 
might  live  in  England,  and  pay  another 
person  to  collect  debts  in  India :  the  only 
reason  why  executors  have  been  allowed  so 


large  a  commission  in  India,  was- to  induce 
them  to  accept  the  office,  and  collect  the 
money  themselves. 

Denton  v.  Davy,  1  Moo.  P.C.  15. 

Cockerell  v.  Barber,  1  Sim.  23 ;  s.  c. 
5  Law  J.  Rep.  Chanc.  77. 

Mr.  Richards  and  Mr.  Keene,  for  the  re- 
spondents, contended,  that  the  Master  was 
right  in  allowing  the  commission  for  such 
monies,  as  had  been  collected  in  India,  and 
sent  home  to  the  executor,  for  such  was  the 
law  in  India,  and  the  law  recognized  and 
settled  in  England.  That  the  executor  had 
the  trouble  and  responsibility  of  collecting 
the  debts,  and  it  was  the  same  thing,  whether 
he  did  it  himself  or  through  his  agent. 

Chetham  v.  Lord  Avdley,  4  Ves.  72. 

Freeman  v.  Fairlie,  3  Mer.  24. 

Arnold  v.  Arnold,  2  Myl.  &  Cr.  256  ; 
s.  c.  6  Law  J.  Rep.  (n.s.)  Chanc.  218. 

The  Vice  Chancellor,  (without  hearing 
a  reply). — I  well  remember  having  occasion 
some  years  ago,  to  ascertain  what  was  the 
law  upon  this  subject ;  and  it  remains  fixed 
in  my  mind,  that  an  executor  can  only 
charge  commission,  while  he  is  in  India,  for 
assets  which  he  himself  has  collected  there  : 
if  those  assets  come  to  this  country,  of 
course  the  same  commission  will  be  allowed 
him.  The  language  used  by  Sir  John  Leach 
in  the  case  of  CockereU  v.  Barber,  I  consi- 
der quite  sufiicient  to  establish  the  point.  I 
did  not  rely  only  upon  my  own  opinion  in 
the  case  of  Denton  v.  Davy,  for  it  was  all 
the  judicial  committee  who  decided  that; 
and  I  take  it  to  be  the  established  law,  as 
laid  down  by  Lord  Rossl3m,  expressed  by 
Sir  John  Leach,  and  affirmed  by  Lord  Eldon : 
therefore,  I  think  the  exceptions  must  be 
allowed,  and  it  must  be  declared  that  the 
Master,  in  taking  the  account,  shall  allow 
commission  only,  in  respect  of  the  assets 
collected  by  the  executor  while  he  resided 
in  India.  In  the  case  of  Hovey  v.  Blakeman 
(1),  the  question  was,  where  money  was 
remitted  to  a  person,  who  died  before  it 
reached  him,  and  the  executors  received  it, 
whether  they  were  entitled  to  charge  com- 
mission, and  it  was  decided  they  could 
not. 

(1)  4  Ves.  596. 
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C0LUK8  V.  COLLINS. 


v.c 

July  14 

Practice.^^Defendant  otrf  of  Jurisdiction 
— Revivor. 

A,  made  defendant  in  an  original  suit, 
being  out  of  thte  jurisdiction  of  the  Court, 
never  appears  to  the  biU,  nor  is  he  served 
ufith  svipoena  to  answer;  he  dies  abroad, 
and  letters  of  administration  are  taken  out 
to  his  estate,  and  the  suit  revived  against  his 
administratrix,  who  denies  assets,  but  submits 
to  account.  On  objection  taken,  that  he  was 
no  party  to  ihe  original  suit,  and  that  a  biU 
of  revivor  was  not  the  proper  course  :— 
Held,  that,  as  his  representative  submitted  to 
account,  the  decree  could  be  made  against  his 
estate. 

The  &cte  of  this  case,  with  the  decree  of 
his  Honour  the  Vice  Chancellor  of  England, 
and  the  appeal  to  the  Lord  Chancellor,  con- 
firming the  Vice  Chancellor's  decree,  will 
be  found  in  8  Law  J,  Rep.  (n.s.)  Chanc.  51, 
under  the  title  of  Clough  v.  Bond,  The 
cause  now  came  on  upon  bills  of  revivor 
and  supplement.  In  the  month  of  June 
1837,  Louisa  Revell  Clough,  the  plaintiiF  in 
the  original  suit,  died  in  the  East  Indies, 
and  the  suit  thereby  became  abated,  although 
such  proceedings,  as  above  stated,  were  had 
in  the  said  cause,  before  the  intelligence  of 
her  death  reached  this  country,  and  on  the 
10th  of  May  1839,  letters  of  ad^nistration 
to  her  estate  were  granted  to  Caleb  Welch 
Collins,  the  father  of  the  present  plaintifis. 
On  the  6th  of  March  1840,  Caleb  Welch 
Collins  also  died,  whezeby  such  administra- 
tion was  determined,  and  on  the  18th  of 
May  1841,  letters  of  administration  of  the 
estate  of  the  said  Louisa  Revell  Clough 
were  granted,  by  the  proper  Ecclesiastical 
Court,  to  Caleb  Collins  and  Anne  Elizabeth 
Collins,  the  plaintiff  in  the  supplemental 
suit,  who  thereby  became  the  le^  personal 
representatives  of  the  said  Louisa  Revell 
Clough,  and  entitled  to  what  might  be  re- 
covered in  the  said  suit,  in  respect  of  her 
share.  On  the  21st  of  July  1841,  the  said 
Caleb  Collins  and  Anne  Elizabeth  Collins, 
filed  their  bill  of  revivor  against  Emily 
Bond,  George  Capper,  George  Preston,  and 
William  Rodwell,  four  of  the  defendants  in 
the  original  suit,  against  whom  a  decree  had 
been  pronounced,  which  was  confirmed  on 


appeal  to  the  Lord  Chancellor,  and  by  an 
order  dated  the  10th  of  August  1841,  the  said 
suit  was  revived.  It  having  become  known 
that  Thomas  Roup  Dixon,  residing  out  of 
the  jurisdiction  of  the  court,  a  defendant  to 
the  original  biU,  and  through  whose  de&ult 
the  suit  arose,  had  died  in  the  year  1838 
abroad,  never  having  appeared  to  the  bill, 
on  the  10th  of  July  1841,  letters  of  admi- 
nistration of  the  estate  of  the  said  Thomas 
Roup  Dixon,  limited  for  the  purposes  only 
of  the  proceedings  in  the  said  suit,  were 
granted  by  the  Prerogative  Court  of  the 
Archbishop  of  Canterbury,  to  Mary  CoUins, 
spinster,  the  defendant  in  the  present  suit. 
On  the  5  th  of  November  1841,  tiie  plaintifis 
filed  their  supplemental  bill  against  the  said 
Mary  Collins,  as  such  administratrix  of  the 
said  Thomas  Roup  Dixon,  praying  that 
they  might  have  the  benefit  of  the  sail  suit 
and  proceedings  against  her,  as  such  repre- 
sentative, in  the  usual  manner.  The  said 
Mary  Collins  appeared  and  put  in  her  an- 
swer to  the  bill,  and  the  cause  came  on  to 
be  heard  in  December  1841,  when  it  stood 
over,  with  liberty  to  amend  the  supplemental 
bill,  by  addiQg  proper  parties,  and  bringing 
before  the  Court  a  siifficient  legal  personal 
representative  of  the  said  Thomas  Roup 
Dixon,  by  some  one  taking  out  a  general 
administration  to  his  estate,  the  limited  ad- 
ministration already  granted  not  being  suf- 
ficient for  the  purposes  of  the  suit.  On  the 
21st  of  June  last,  letters  of  administration, 
with  the  will  annexed  of  the  said  Thomas 
Roup  Dixon,  were  granted  to  the  defendant 
Mary  Collins.  The  defendant,  in  her  an- 
swer, admitted  generally  the  statements 
contained  in  the  bill,  but  denied  that  any 
effects  belonging  to  die  said  Thomas  Roup 
Dixon  had  come  to  her  hands,  he  having 
died  abroad  insolvent. 

Mr.  Richards,  Mr,  Walker,  and  Mr» 
RoU,  for  the  plainti£&. 

Mr.  Clarke,  for  the  defendant  Mary  Col- 
lins. 

Mr.  Whitmarsh  and  Mr.  Whiimarsh,jun., 
fi)r  all  the  other  defendants,  contended,  that 
Thomas  Roup  Dixon  was  no  party  to  die 
original  bill,  as,  though  named,  he  was  never 
served  with  process,  and  that  at  his  death, 
his  representatives  could  not  be  brought 
before  the  Court,  simply  by  bill  of  revivor 
and  supplement,  but  that  the  proper  course 
would  be,  by  original  bill,  aa  against  such 
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representatives,  though  supplemental  as  re- 
spected the  other  defendants,  and  that  he 
was  entitled  to  take  such  ohjection,  as  heing 
interested  in  the  accounts  heing  effectually 
taken  against  the  representatives  of  Thomas 
Roup  Dixon. 

Ashee  V.  Shipley,  6  Mad.  296. 

Stewart  v.  NichoUs,  Tamlyn,  307. 

Crowfoot  V.  Mander,  9  Sim.  396 ;  s.  c. 
9  Law  J.  Rep.  (n.s.)  Chanc.  340. 

The  Vice  Chancellor. — I  think,  that 
although  this  ohjection  is  very  properly 
taken,  and  the  decision  in  Asbee  v.  Shipley 
is  indisputably  right,  yet,  as  the  representa- 
tive of  Roup  Dixon  does  not  object,  and 
submits  to  an  account,  I  am  enabled  to  de- 
cree the  accounts  as  against  his  estate,  as 
the  suit  is  now  constituted. 

Decree  as  against  the  defendants,  similar 
to  that  under  die  original  decree,  excepting 
that  accounts  of  Roup  Dixon's  estate  are  to 
betaken. 


} 


BROWN  V.  BAMPORD. 


v.c. 

May  27. 

Baron  and  Feme — Separate  Property  of 
Married  Woman — Legacy — Anticipation. 

A  testator  gave  certain  property  in  the 
usual  form,  in  trust  for  the  separate  use  of  a 
married  woman,  *'  and  her  receipts,  notwith- 
standing  her  coverture,  to  be  good  and  suffi- 
cient discharges  for  so  much  of  the  rents  and 
dividends  as  should  therein  be  expressed  to 
have  been  received" : — Held,  that  this  clause 
was  not  sufficient  to  restrain  anticipation,  but 
should  have  contained  negative  words,  that 
no  receipt  should  he  a  sufficient  discharge  to 
the  trustees,  except  a  receipt  from  time  to 
time  for  so  much  of  the  rents,  dividends,  S^c, 
as  should  have  already  become  due. 

John  Beckett,  by  his  will,  dated  the  21st 
of  February  1832,  amongst  other  things, 
gave,  devised,  and  bequeathed  to  his  trus- 
tees, their  executors,  administrators,  and 
assigns,  certain  leasehold  messuages,  or 
tenements,  and  also  certain  stocks,  funds, 
and  securities,  upon  trust,  nevertheless,  from 
time  to  time  during  the  natural  life  of  his 
^daughter  Sophia  Bamford,  or  until  she  should 
be  duly  declared  a  bankrupt,  or  take  the  be- 
nefit of  any  act  passed,  or  to  be  passed,  for  the 
New  Series,  XL— Chanc. 


relief  of  insolvent  debtors,  to  pay  the  clear 
rents,  interest,  dividends,  and  proceeds  of 
the  said  leasehold  hereditaments,  stocks, 
funds,  and  securities  unto  such  person  or 
persons,  for  such  intents  and  purposes,  and 
in  such  manner  as  the  said  Sophia  Bamford, 
by  any  writing  or  writings  under  her  hand, 
when  and  as  the  same  should  become  due, 
but  not  by  the  way  of  assignment,  charge, 
or  other  anticipation  thereof,  should,  not- 
withstanding her  present  or  any  future  co- 
verture, direct  or  appoint,  and  in  default  of 
any  such  direction  or  appointment,  or  so  far 
as  the  same,  if  incomplete,  should  not  extend, 
into  her  proper  hands  for  her  sole  and  sepa- 
rate use,  independent  of  the  debts,  controul, 
or  interference  of  her  present  or  any  future 
husband,  for  which  purpose  the  said  testator 
thereby  directed  that  the  receipts,  in  writing, 
under  the  hand  of  his  said  daughter  Sophia 
Bamford,  should,  notwithstandmg  any  such 
coverture  as  aforesaid,  be  good  and  sufficient 
discharges  for  the  last-mentioned  rents,  in- 
terest, dividends,  and  proceeds,  or  so  much 
thereof,  as  should  in  such  receipts  respec- 
tively be  expressed  to  have  been  received. 

Sophia  Bamford,  after  the  death  of  the 
testator,  signed  a  paper,  agreeing  to  guar- 
antee the  payment  of  a  certain  debt,  con- 
tracted by  her  son-in-law,  to  a  banking 
company.  The  bill  was  filed  by  an  officer 
of  the  company  against  Sophia  Bamford  and 
her  husband  and  the  trustees,  to  enforce 
payment  of  the  debt  so  guaranteed,  charging 
that  she  had  rendered  tie  whole  of  the  pro- 
perty, left  by  the  testator,  liable  to  the 
payment  of  the  debt,  to  the  extent  of  her 
right  in  the  same. 

To  this  bill  a  demurrer  was  put  in. 

Mr.  Bethell  and  Mr,  Bailey,  in  support 
of  the  demiurer,  contended,  that  Sophia 
Bamford  was  restrained,  by  the  proviso 
against  anticipation,  from  charging  her 
shares  and  interests  under  the  will  of  the 
testator;  that  the  case  of  Barrymore  v. 
Ellis  (1)  could  not  be  relied  upon  by  the 
other  side,  since  the  question  there  arose  upon 
a  deed,  and  was  clearly  distinguishable  from 
the  present.  The  testator  must  have  intended  ' 
this  provision  to  be  for  her  personal  benefit, 
since  it  was  to  cease  upon  her  becoming 
bankrupt  or  insolvent.     This  clause  against 

(1)  8Sim.  1. 
3D 
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anticipation  would  also  be  found  to  corre- 
spond exactly  with  the  form  used  by  con- 
veyancers, and  given  as  a  precedent  in 
Jacob's  edition  of  Roper*  s  Husband  and  fVife^ 
vol.  2,  p.  402. 

ilfr.  Stuart  and  Mr,  Simpson,  in  support 
of  the  bill,  were  not  called  upon. 

The  Vice  Chancellor. — In  first  reading 
the  words  in  Barrymore  v.  Ellis,  I  thought 
the  question  was,  whether  the  words  there 
were  different  from  these  or  not,  but  I  see 
now  that  they  are  just  the  same.  I  must 
say,  had  I  been  called  upon  to  decide  this 
question  at  the  time  I  made  these  observa- 
tions in  Barrymore  v.  Ellis,  I  should  have 
decided  in  that  way ;  and  though  I  admit 
the  common  form  to  be  in  these  terms,  yet 
it  always  appeared  to  me  to  be  deficient  for 
the  purpose  of  restraining  alienation;  and 
I  recollect,  when  I  was  in  the  habit  of  draw- 
ing conveyances,  and  wished  to  settie  pro- 
perty on  a  lady,  over  which  she  was  to  have 
no  power  of  anticipation,  I  used  to  intro- 
duce an  express  proviso,  that  nothing  should 
be  a  receipt  to  the  trustees  to  ^charge 
them,  except  a  receipt  to  be  given  by  the 
wife  or  her  appointees  for  each  dividend  as 
it  became  payable,  and  then  the  trustees 
could  not  allow  it  to  be  disposed  of,  when 
there  was  a  receipt  from  time  to  time. 

Mr.  BeihelL — There  are  words  here  re- 
quiring a  receipt  to  be  given  for  each  divi- 
dend :  the  words  are, "  for  the  last-mentioned 
rents,"  &c.,  which  are  directed  to  be  paid. 

The  Vice  Chancellor. — I  think  nothing 
will  do  unless  negative  words  are  introduced, 
that  the  receipts  of  the  wife  shall  not  be 
sufficient  discharges,  except  for  what  should 
have  become  due.  Here  there  are  no  nega- 
tive words  in  the  clause,  and  therefore  Mrs. 
Bamford  had  fiill  power  to  dispose  of  or 
charge  the  rents  and  dividends  directed  to 
be  paid  to  her  separate  use.  I  must  say, 
if  any  person  had  asked  me  long  ago  upon 
this  point,  I  should  have  given  the  same 
answer  as  I  now  do.  If  this  proposition, 
in  the  report  of  the  case  of  Barrymore  v. 
Ellis,  had  been  wrong,  there  would  have 
been  persons  who  would  have  appealed 
against  it. 

Demurrer  overruled. 


u 


CROFT  V.  ADAM. 


v.c 

June 

Power,  Construction  of—  Where  not  exe- 
cuted. 

Upon  a  marriage  settlement,  certain  stock 
was  assigned  to  trustees  to  pay  the  interest  to 
the  wife  for  life,  and,  subject  thereto,  the  wife 
to  have  power  to  settle  any  part  for  the  imme- 
diate benefit  of  her  daughter  by  a  former 
husband,  or  upon  her  daughter's  marriage, 
with  her  consent ;  but  if  the  daughter  shddd 
not  marry  and  survive  the  wife,  then  for  the 
benefit  of  the  daughter,  to  be  a  vested  interest : 
but  if  she  should  die  without  being  married, 
in  her  mother's  lifetime,  then  upon  certain 
other  trusts.  The  daughter  married,  and 
died  during  her  mother's  Itfe ;  the  mother 
did  not  execute  the  power : — Held,  that  the 
daughter's  representatives  took  the  entire 
benefit  of  the  trust  monies. 

By  a  marriage  settiement,  executed  pre- 
viously to  the  marriage  between  Sir  Everaid 
Home,  and  Jane  Thompson,  widow,  now  de- 
ceased, who  had  at  the  time  of  her  marriage 
one  daughter,  named  Amelia  Thompson,  by 
her  late  husband,  Jane  Thompson  assigned  to 
trustees  the  two  several  sums  of  2,300Z.  and 
1 ,0001, ,  in  trust  for  the  separate  use  of  her,  the 
said  Jane  Thompson,  for  life  ;  and  subject  to 
the  separate  right  and  interest  of  the  said  Jane 
Thompson,  during  her  life,  in  and  to  the  in- 
terest and  dividends  of  the  said  sum  of  2,300/., 
or  the  stock  or  annuities  wherein  or  upon 
which  the  same  or  any  part  thereof  shall  be 
placed  out  or  invested,  the  same  sum,  stock 
or  annuities,  and  every  part  thereof,  shall, 
as  and  when  the  said  Jane  Thompson  shall 
think  fit  or  be  advised,  be  settled  upon  trust, 
for  the  benefit  of  the  said  Amelia  Thompson, 
(the  daughter  and  only  child  of  the  said 
Jane  Thompson,  by  the  said  Stephen  Thomp- 
son, her  late  husband,)  and  of  her  intended 
husband,  and  her  child  or  children,  in  such 
manner  and  for  such  rights  and  interests  as 
shall  be  agreed  upon  either  previous  to  or 
after  the  marriage  of  the  said  Amelia  Thomp- 
son, with  the  consent  and  approbation  of 
the  said  Jane  Thompson,  her  mother ;  and 
that  the  said  Jane  Thompson  shall,  by  vir- 
tue of  this  settiement,  be  at  free  liberty,  and 
have  frill  power  and  authority  to  settle  the 
said  sum  of  2,300^.,  or  any  part  thereof,  or 
the  stock  or  annuities  whereon  the  same  ehall 
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be  invested,  in  trast,  for  the  immediate  be- 
nefit of  the  said  daughter,  and  her  said  child 
and  children,  in  manner  aforesaid,  to  take 
effect  either  upon  such  marriage,  or  upon 
or  immediately  after  the  decease  of  the  said 
Jane  Thompson,  as  she  shall  think  fit,  not- 
withstanding her  coverture,  and  whether 
married  or  sole.  But  if  the  said  Amelia 
Thompson  should  not  be  married  in  her 
mother's  lifetime,  and  should  her  survive, 
then  and  in  such  event  the  said  sum  of 
2,dOOZ.,  or  the  stock  or  annuities  wherein 
the  same  shall  be  invested,  shall  be  upon 
trust  for  the  benefit  of  the  said  Amelia 
Thompson,  and  shall  be  a  vested  interest  in, 
and  assigned  or  transferred  to  her,  upon  her 
attaining  the  age  of  twenty-one  years,  or  on 
her  marriage  before  that  age,  as  the  event 
shall  happen.  But  if  the  said  Amelia  Thomp- 
son should  die  in  her  said  motlier's  lifetime, 
without  having  been  married,  then  and  in 
that  event  the  said  sum  of  2,300Z.,  or  the 
stock  or  annuities  which  shall  be  purchased 
therewith,  shall  be  upon  the  same  trusts,  and 
under  and  subject  to  the  same  powers,  pro- 
visoes, and  agreements,  as  were  thereinafter 
expressed  and  declared  of  and  concerning 
the  said  sum  of  1,000/.,  or  the  stock  or  an- 
nuities which  shall  be  then  existing  or 
capable  of  taking  effect. 

Amelia  Thompson  intermarried  with  Sir 
F.  Adam,  in  the  year  1811,  at  which  time  a 
settlement  was  made  of  certain  property  be- 
longing to  the  intended  wife  ;  but  there  was 
no  allusion  to  the  sum  of  2,300/.,  nor  was 
Jane  Thompson  a  party  to  the  settlement. 
Amelia  Thompson,  then  Amelia  Adam,  died 
in  June  181 2,  leaving  one  daughter,  A.  F.  £. 
J.  Adam,  who  in  1833  married  the  defen- 
dant, Major  Boileau,  and  died  shortly  after- 
wards, leaving  her  husband  her  surviving,  and 
one  child.  Major  Boileau  took  out  letters 
of  administration  to  her  estate.  Sir  Everard 
Home  died  in  August  1 832,  and  Jane  Home, 
his  wife,  died  in  May  1841,  but  did  not  in 
any  manner  during  her  lifetime  execute  the 
power  over  the  2,300/.  This  suit  was  insti- 
tuted for  the  purpose  of  obtaining  the  direc- 
tion of  the  Court,  as  to  whether,  under  the 
construction  of  the  clause  above  recited  from 
the  settlement  of  Sir  Everard  and  Lady 
Home,  it  was  optional  for  the  mother  to  ex- 
ercise the  power  or  not ;  and  whether,  upon 
the  non-execution  of  the  power,  the  funds 
did  not  go  to  her  representatives ;  or  whether 


the  property  was  not  subject  to  a  clear  trust 
for.  the  benefit  of  the  daughter,  and,  upon 
her  death,  belonged  tq  her  representatives. 

Mr.  Richards  and  Mr.  Lake  RusseU^  for 
the  trustees. 

Mr.  Stuart  and  Mr.  Bailey,  for  Major 
Boileau,  contended  that  Lady  Home  was 
unable  to  defeat  her  daughter's  interest  in 
the  2,300/. ;  it  was  a  clear  executory  trust, 
and  the  objects  were  clearly  described ;  that 
as  she  did  not  execute  the  power  during  her 
life,  the  Court  must  exercise  it  for  her.  The 
clear  intention  was,  that  there  should  be  a 
settlement  made  upon  the  daughter,  but 
the  exact  terms  were  left  to  the  direction 
of  Lady  Home ;  she  having  died  without 
giving  such  directions,  the  Court  must  do 
so ;  and  the  better  plan  would  be,  that  the 
settlement  should  be  drawn  as  in  the  case 
of  a  ward  in  court. 

Brown  v.  Higgs,  8  Ves.  561. 

Brown  v.  Pocock,  6  Sim.  257 ;  s.  c.  4 
Law  J.  Rep.  (n.s.)  Chanc.  15. 

Mr.  Romilly,  for  Sir  Frederick  Adam. 

Mr.  Beihell  and  Mr,  Elmsley,  for  the  ex- 
ecutors of  Lady  Home. — There  never  was 
a  case  so  plainly  devoid  of  the  circumstances 
on  which  reliance  has  been  placed,  in  other 
cases,  where  the  words  have  been  construed 
either  as  power,  trust,  or  gift  by  implication. 
In  no  case  can  it  be  found  that  a  trust  has 
been  held  to  be  created  where  there  was  any 
element  of  uncertainty ;  on  the  contrary,  the 
object,  estate,  and  quantity,  must  be  definite. 
No  construction  could  possibly  be  put  upon 
this  settlement  by  the  Court,  as  the  direction 
was  left  entirely  dependent  upon  the  will  of 
the  mother,  who  did  not  think  fit  to  exercise 
that  power  upon  the  marriage ;  the  property 
and  interest,  therefore,  go  to  the  representa- 
tives of  Lady  Home. 

The  Vice  Chancellor. —  In  this  case, 
you  must,  as  in  all  others,  look  at  the  whole 
of  the  words  together.  Now  there  were 
three  contingencies,  and  there  was  a  fourth, 
which  is  not  noticed.  As  I  understand  the 
words,  in  the  first  place,  there  is  a  provision 
in  the  event  of  a  marriage  of  Amelia,  in  the 
life  of  her  mother,  with  consent.  Then, 
there  is  a  provision  for  the  daughter  surviv- 
ing the  mother,  without  being  married; 
then  follows  a  pro  vision  for  the  daughter  dying 
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during  the  life  of  tbe  mother,  unmarried ; 
hut  there  is  no  provision  for  the  case  which 
happened,   of  ^e  daughter  manying  and 
dying  in  the  life  of  the  mother.     There  cer- 
tainly is  a  clear  intention  that  an  interest 
should  he  given  to  the  daughter,  and  her 
hushand  and  children,  in  an  event  over  which 
the  mother  was  to  have  controul,  that  is, 
marriage  with  her  consent.     If  the  right  to 
take  was  made  to  depend  upon  previous 
consent,  there  was  no  inconsistency  in  say- 
ing, that  right  should  he  liahle  to  such  mo- 
difications as  the  mother  should  propose. 
It  is  quite  plain  that  you  must  take  all  the 
words  together,  down  to  "  with  the  consent 
and  approbation  of  the  said  Jane  Thompson,'* 
to  determine  who  are  the  parties  over  whom 
the  power  is  to  he  executed.     The  mother 
would  have  had  no  power,  I  think,  if  the 
marriage  had  taken  place  without  her  con- 
sent; but,  if  she  did  consent,  then  she  cre- 
ated an  interest  in  the  husband  and  children, 
which  she  might,  however,  modify  as  she 
pleased.      The  words  used  are  altogether 
inaccurate.      The   clause   continues,    after 
specifying  who  are  to  be  tlie  objects  of  the 
power,  to  direct,  that  Jane  Thompson  shall 
"  be  at  liberty  to  settle  the  property  in  trust, 
for  the  immediate  benefit  of  her  daughter,  to 
take  effect  either  upon  her  marriage,  or  upon 
the  decease  of  the  said  Jane  Thompson,  as 
she  should  think  fit.''     These  words  have  a 
distinct  meaning ;  for  though  it  is  true  Mrs. 
Thompson  had  power  by  note  under  her 
hand  to  appoint  the  dividends,  yet  this  is  a 
power  by  mere  verbal  approbation  to  divest 
herself  of  the  life  interest,  and  it  has  this 
further  meanmg,  that,  notwithstanding  the 
trust  for  the  benefit  of  her  daughter,  and  her 
children,  it  gives  her  power  to  disappoint 
them,  by  means  of  the  modification.     The 
interest  is  to  be  modified  as  the  mother 
pleases,  and  then  a  power  at  once  to  make  a 
settlement  for  the  immediate  benefit  of  the 
daughter  and  her  children.     I  think  the  best 
construction  will  be,  inasmuch  as  the  mother 
exercised  no  authority  whatever,  that  Sir 
Frederick  Adam  is  entitled  for  life ;    and 
Major  Boileau  will  take  in  remainder,  as 
the  representative  of  the  only  child  of  Amelia ; 
that  is,  Sir  Frederick  Adam  will  take  a 
limited  interest,  and  Major  Boileau  an  abso- 
lute interest. 


M.R.     1 
Fune  9.  J 


HILTOK  9.  LORD  GRANVILLE. 


June 

Costs,  Security  for,  in  an  Action  at  Law 
— Suspension  of  Proceedings  at  Law, 

A.  filed  a  hill  against  B,  to  restrain  him ' 
from  working  mines  in  such  a  manner  under 
As  houses  as  to  cause  damage  thereto,  and 
an  order  was  made  by  the  Court  that  a  motion 
for  an  if^unction  against  B,  should  stand 
over  tilt  further  order,  and  that  A,  should  be 
at  liberty  to  bring  an  action  against  Bf 
touching  the  working  of  the  mines,  and  that 

B.  should,  on  the  trial  of  the  action,  admit 
that  the  working  of  the  mines  had  caused 
damage  to  the  foundations  of  A.^s  houses. 
A,  before  plea  had  been  pleaded,  died,  and 

C,  his  son  and  customary  heir,  duly  revived  the 
suit  in  this  court,  and  obtained  an  order  that 
he  should  be  at  liberty  to  prosecute  the  last-- 
mentioned  order,  either  by  continuing  the 
action  already  commenced  by  A.  against  B, 
or  otherwise,  by  bringing  a  fresh  action  in 
his  own  name  against  the  defendant,  upon 
the  terms  of  that  order.  C.  having  elected 
to  prosecute  the  action  already  commenced  by 
A,  and  the  Judge  at  common  law  having  de^ 
dined  making  any  order  against  C,  obliging 
him  to  find  security  for  costs, — The  Courts 
on  application  made  on  behalf  of  B,  ordered 
the  proceedings  in  the  action  to  be  stayed 
until  A.  had  given  security  to  B,  before  the 
Master,  for  the  costs  of  the  action. 

In  this  case,  William  Hilton  in  May  1 841, 
filed  his  bill,  praying  an  injunction  restrain- 
ing the  defendant  from  carrying  on  any  mining 
works  beneath  the  plaintiff's  messuages  and 
lands,  in  such  a  manner  as  to  damage  the 
foundation  thereof.     By  an  order  of  the 
Lord  Chancellor,  dated  the  18th  of  June 
1841  (1),  it  was  ordered,  that  William  Hilton 
should  be  at  liberty  to  bring  such  actaon 
against  the  defendant  as  he  might  be  advised, 
touching  the  working  of  the  mines,  and  that 
the  defendant  should  admit,  on  the  trial  of 
such  action,  that  the  mining  of  the  defendant 
had  caused  damage  to  the  foundations  of 
the  houses  of  William  Hilton  ;  and  it  was 
ordered,  that  the  motion  for  an  injunctioii 
should  stand  over  until  after  judgment  should 
have  been  obtained  in  such  action,  or  until 

(1)  Vide  10  Law  J.  Rep.  (n.8.)  Chanc  898. 
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die  fiuther  order  of  the  Court.     An  action 
was  accordingly  commenced   by  William 
Hilton  against  the  defendant  in  the  Court 
of  Queen's  Bench,  and  a  declaration  waa 
delivered  therein,  but  in  December  1841, 
before  the  defendant  had  pleaded  thereto, 
the  plaintiff,  William    Hilton,   died.      In 
March   1842,   John  Hilton,   the  son  and 
customary  heir  of  William  Hilton,  filed  his 
bill  of  revivor,  upon  which  the  usual  order 
of  revivor  was  made,  and  on  the  22nd  of 
April  1842,  the  Court  ordered  that  John 
Hilton  should  be  at  liberty  to  prosecute  the 
order  of  the  18th  of  June  1841,  either  by 
continuing  and  carrying  on  the  action  com- 
menced, pursuant  to  that  order  by  William 
Hilton  against  the  defendant,  or  otherwise 
by  bringing  a  fresh  action  in  his  own  name 
against  the  defendant  upon  the  terms  of  that 
Older.     The  plaintiff,  John  Hilton,  elected 
to  prosecute  die  action  commenced  against 
the  defendant  by  William  Hilton,  dec^ued, 
and  gave  nodce  thereof  accordingly  to  the 
defendant.    John  Hilton  having  refused  to 
give  security  for  costs  in  the  action,  the 
defendant's  solicitor,  on  the   1st  of  June 
1842,  took  out  a  summons  before  one  of  the 
Judges  of  the  Court  of  Queen's  Bench, 
requiring  John  Hilton  to  shew  cause  why 
the  defendant  should  not  have  time  to  plead 
after  security  for  costs  had  been  given  by 
John  Hilton,  when  an  order  was  made  that 
tlie  defendant  should  have  ten  days'  time  to 
plead,  but  declined  to  make  any  order  for 
the  security  of  the  costs,  and  referred  the 
defendant's  solicitor  to  this  Court  on  the 
subject  of  security  for  costs.     The  defen- 
dant then  gave  notice  of  motion  diat  John 
Hilton  might  be  ordered  to  give  security, 
according  to  the  practice  of  the  Court  of 
Queen's  Bench,  for  all  such  costs  as  he  might 
become  liable  to  pay  to  the  defendant,  in 
case  he  were  the  plaintiff  in  die  action,  and 
that  in  the  meantime  all  proceedings  in  the 
action  might  be  ordered  to  be  stayed. 

Mr,  Pemberton,  in  support  of  the  appli- 
cation, contended,  that  the  defendant  would 
be  wholly  unable  to  procure  payment  of  his 
costs  of  the  action,  in  case  he  should  be 
successful  on  the  trial  thereof^  unless  secu- 
rity was  given  to  him  for  the  same,  inas- 
much as  no  one  appeared  on  the  record 
liable  to  pay  them,  and  that  diis  Court 
never  intended,  when  it  made  the  order, 
allowing   John  Hilton   to    prosecute    the 


action  commenced  by  William  Hilton,  to 
controul  the  setded  practice  at  common  law, 
with  reference  to  the  giving  of  security  for 
costs. 

Mr.  Kindersley  and  Mr.  Hardy,  contrii, 
insisted,  that,  under  all  the  circumstances  of 
the  case,  the  practice  of  the  Court  of  Chan- 
cery, and  not  of  the  court  of  common  law, 
should  be  regarded ;  and  that  if  the  defen- 
dant should  succeed  in  the  action,  this 
Court  would  order  John  Hilton  to  pay  the 
costs  of  the  action  at  law,  if,  in  the  exercise 
of  a  fair  discretion,  it  thought  such  an  order 
just. 

The  Master  of  the  Rolls. — ^No  rea- 
sonable person  con  entertain  a  doubt  as  to 
what  ought  to  be  done  when  the  facts  of 
this  case  are  understood.  The  bill  is  filed 
by  WiUiam  Hilton,  against  Lord  Granville, 
to  restrain  him  from  working  certain  mines, 
a  motion  is  made  for  an  injunction,  the 
injunction  is  not  granted  or  refused,  but  it 
is  directed  that  &e  motion  should  stand 
over,  and  that  William  Hilton  should  bring 
an  action  in  order  that  the  right  of  the  party 
may  be  tried,  a  right  depending,  according 
to  my  recollection  of  the  circumstances,  on 
considerable  nicety,  and  a  very  important 
case.  William  Hilton  accordmgly  brings 
an  action,  which  was  pending  at  the  time  of 
his  death ;  after  his  death,  John  Hilton,  the 
present  plaintiff,  files  a  bill  of  revivor,  pro- 
ceeds to  prosecute  that  bill,  and  then,  on  the 
22nd  of  April  1842,  asks  for  leave  either 
to  continue  and  prosecute  the  action  already 
commenced  in  the  name  of  William  Hilton, 
or  to  commence  a  new  action.  Notice  of 
this  application  is  given,  and  an  intimation 
signified  on  the  part  of  Lord  Granville  to 
the  other  party,  that  he  does  not  intend  to 
oppose  die  application ;  the  application,  not 
bemg  opposed,  is  granted,  and  leave  is  given 
to  proceed  in  either  of  the  two  forms,  and 
nothing  more  is  granted  by  the  Court.  The 
action  was  never  supposed  to  be  exempt 
from  the  ordinary  incidents  of  an  action. 
Now,  one  of  the  incidents  of  an  action 
which  is  brought  by  a  living  person  in  the 
name  of  another  is,  that  there  ought  to  be 
security  for  costs.  Is  it  not  highly  fit  that 
there  should  be  a  security  for  costs?  I 
mean  so  long  as  the  present  rules  of  all  the 
courts  as  to  costs  remain,  is  it  not  highly 
important  that  there  should  be  some  securi^ 
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given  for  costs,  some  person  against  whom 
the  party  may  proceed  for  costs,  if  there  be 
any  occasion  ?  And  if  there  be  no  person 
against  whom  the  party  can  proceed  for 
costs,  by  reason  of  the  form  of  the  action, 
then  that  there  should  be  the  only  substitute 
for  it,  viz,  security  for  costs  ?  It  is  said, 
that  the  defendant  in  this  case  ought  to 
have  foreseen  that  an  order  to  be  made  upon 
that  notice  would  exonerate  John  Hilton 
from  giving  security  for  costs.  I  am  of 
opinion,  that  he  ought  not  to  have  foreseen 
it;  that  it  was  by  no  means  a  natural  or 
necessary  consequence  of  the  order  beuig 
made,  diat  John  Hilton  should  be  ex- 
onerated from  the  payment  of  costs,  if  he 
chose  to  proceed  in  that  particular  form  in 
which  the  defendant  would  have  no  means 
of  obtaining  costs  except  by  means  of  the 
security ;  I  think  that  the  defendant  was 
perfectly  right,  not  having  any  intention  of 
opposing  the  motion,  not  to  appear  upon  it, 
nor  to  make  any  difficulty  on  it. 

Then  the  question  came  before  the  Judge 
at  common  law,  and  he  gave  time  to  plead. 
Now  it  may  be  that  in  the  proceeding  on 
an  action,  if  time  to  plead  is  given,  the  time 
then  may  have  gone  for  seekmg  security  for 
costs.  But  how  was  it  here  ?  Did  the 
Judge  give  any  opinion  that  the  party  was 
not  (having  regard  to  the  form  of  diis  action 
and  the  circumstances  under  which  it  was 
brought)  entitled  to  security  for  costs? 
No  ;  he  said  he  conceived  he  was  precluded 
from  considering  the  question,  in  conse- 
quence of  the  action  being  prosecuted  by 
leave  of  this  Court,  and,  for  anything  I  can 
know  to  the  contrary,  on  the  present  occa- 
sion, if  he  had  not  entertained  that  opinion, 
be  would  have  ordered  security  for  costs  to 
be  given.  Suppose  this  to  be  so ;  the  de- 
fendant then  comes  here,  and  informs  me 
by  this  motion  that  the  action  is  prosecuting 
in  a  manner  highly  disadvantageous  for  him, 
for  it  is  a  form  of  action  in  which  the  de- 
fendant is  entitled  to  security  for  costs ;  and 
he  has  not  obtained  it,  because  the  Judge  at 
common  law  imagined,  under  the  order 
made  here,  that  he  was  not  entitled  to  con- 
sider that  question.  It  is  neither  just  nor 
equitable  ^at  I  should  continue  the  leave 
to  prosecute  the  action  when  it  is  being 
prosecuted  in  a  manner  so  unjust. 

I  have  nothing  to  do  with  anything  else 
but  the  Older  I  miEtde  ;  if  he  prosecutes  this 


action,  it  Is  under  the  continuance  of  a  leave 
given  him  to  do  so  here. 

Under  these  circumstances  I  am  not  dis- 
posed to  continue  that  leave.  The  parties 
must  proceed  upon  just  and  legal  terms,  and 
after  that  order  John  Hilton  would  have 
had  to  come  again  to  this  Court  for  an  order, 
and  care  would  then  have  been  taken  to  set 
the  matter  right. 

This  is,  I  conceive,  an  unjust  use  at- 
tempted to  be  made  of  the  order  made  by 
this  Court  What  is  asked  here  is,  that  I 
should  compel  John  HOton  to  give  security 
for  costs.  I  think  I  have  authority  to  make 
such  an  order,  and  to  stay  the^execution  of 
the  order  already  made  by  the  Court,  until 
it  is  proceeded  with  in  a  more  proper  man- 
ner. If  the  order  be  discharged,  the  party 
will  be  unable  to  proceed ;  and  he  will  not 
have  leave  given  him  to  proceed  in  such 
action,  without  first  giving  security  for  costs. 
But  I  cannot  interfere  with  the  order  made 
by  the  Judge  in  the  action. 

The  order,  as  afterwards  arranged,  with 
the  sanction  of  the  Court,  was,  that  the 
proceedings  imder  the  order  of  the  22nd  of 
April  1842  be  suspended  until  security  for 
the  costs  of  the  action  should  have  been 
given  before  the  Master. 


K.  Bruce,  V.C 
June  22, 


•} 


BIRD  V.  BIRD. 


Will — Construction, 

A  testator,  hy  his  toiUy  made  the  following 
devise, — "  It  is  my  will,  that  the  rents  and 
profits  of  my  freehold  estate  at  E.  shall  be 
applied,  in  the  first  place,  towards  themain^ 
tenance  of  J,  until  he  shall  arrive  at  the  aye 
of  twenty-one  years,  and  that  the  residue 
thereof  shall  accumulate  until  that  event,  and 
that,  when  he  shaU  attain  that  age,  then  that 
the  same  he  paid  to  him  for  his  benefit,  and 
that  after  the  expiration  of  the  leases  sub^ 
sisting,  the  freehold  shall  become  the  absolute 
property  of  J,  to  hold  to  him,  his  heirs,  and 
assigns  for  ever ;" — Held,  first,  that  the  fee 
of  the  property  at  E,  vested  in  J,  at  the  death 
of  the  testator  ;  and  secondly,  that  the  rents 
of  the  property  between  J.*s  attaining  his 
majority  and  the  expiration  of  the  leases 
belonged  to  J. 
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A  testator,  by  his  will,  made  a  redduary 
devise  in  the  following  terms: — ''I  give, 
devise,  and  bequeath  to  trustees,  (naming 
them,)  their  heirs,  executors,  administrators, 
and  assigns,  all  the  residue  of  my  estate  and 
effects  whatsoever,  both  real  and  personal, 
to  hold  upon  trusts  following,  that  is  to  say.*' 
After  disposing  of  specific  parts  of  the  resi- 
due, the  will  proceeded  as  follows : — "  It 
is  my  will,  that  the  rents  and  profits  of  my 
fineehold  estate,  situate  in  the  Edgeware 
Road,  upon  which  new  houses  are  already 
built  or  building,  to  the  number  of  fifty, 
shall  be  applied  as  follows,  that  is  to  say,  in 
the  first  place,  towards  the  maintenance  and 
education  of  my  son  James,  until  he  shall 
arrive  at  the  age  of  twenty-one  years,  and 
that  the  residue  thereof  shall  accumulate 
until  that  event,  and  that  when  he  shall 
attain  that  age,  dien  that  the  same  be  paid 
to  my  son  James,  to  and  for  his  own  use  and 
benefit ;  and  it  is  my  will,  that  after  the 
expiration  of  all  the  leases  subsisting  of  all 
the  houses  and  buildings  aforesaid,  erected 
on  the  said  lastly  mentioned  estate,  the  firee- 
hold  sball  become  the  absolute  property  of 
my  son  James,  to  hold  to  him,  his  heirs, 
and  assigns  for  ever.'* 

The  houses  mentioned  in  the  will  were, 
at  the  decease  of  the  testator,  let  on  leases, 
which  had  twenty  years  to  run.  James 
survived  the  testator,  attained  the  age  of 
twenty-one,  but  died  before  the  leases  ex- 
pired. 

It  veas  contended,  on  the  part  of  the  per- 
sons interested  in  the  residue  undisposed  of, 
first,  that  James  having  died  before  the 
leases  expired,  the  fireehold  never  vested  in 
him ;  and  secondly,  that  the  rents  of  the 
leasehold  houses  between  the  time  that 
James  attained  twenty-one  and  the  expira- 
tion of  the  leases  were  undisposed  of  in  this 
clause. 

The  only  case  which  was  cited  was  Nash 
V.  Smith  (1). 

Mr,  Russell,  Mr.  Anderdon,  Mr.  K. 
Parker,  Mr.  Koe,  Mr.  Teed,  Mr.  RoupeU, 
Mr.  Heathfield,  Mr.  Green,  Mr.  Schomberg, 
Mr.  CampbeU,  Mr.  Ellis,  and  Mr.  F.  J. 
Hall,  for  different  parties. 

Knight  Bruce,  V.C. — On  the  first  point, 
I  think  it  so  dear,  as  not  to  admit  of  ques- 
(1)  17  Yes.  29. 


tion,  that  the  fee  vested  in  James  on  the 
death  of  the  testator.  As  to  the  second 
point,  I  have  no  doubt  in  my  own  mind. 
The  legal  estate  is  here  vested  in  trustees, 
and  therefore  a  court  of  law  would  not  ex- 
press any  opinion  on  the  points  in  dispute, 
unless  tbe  terms  of  the  will,  in  a  case  sent 
to  them,  were  altered.  In  order  for  a  Court, 
however,  to  ascertain  the  testator's  inten- 
tion, I  think  the  very  words  of  the  will 
ought  to  be  before  it.  I  shall  not,  therefore, 
send  a  case  to  law,  but  decide  the  point 
myself.  I  think  this  is  a  cumbrous  and 
complicated  mode  adopted  by  the  testator 
of  expressing  his  opinion,  that  James  should 
take  the  whole.  I  think  there  is  no  neces- 
sary inference  that  the  words  "  the  same" 
must  be  rigorously  confined  to  the  last  ante- 
cedent, if  *^  the  residue''  be  taken  to  be  the 
last  antecedent;  and  that  they  might,  if  the 
context  required  it,  receive  a  much  larger 
interpretation.  *'  The  same''  might  be 
applied  to  all  the  rents  and  accumulations. 
I  have  no  doubt  the  testator  so  intended  it, 
and  that  he  has  sufficiently  expressed  that 
intention. 


•} 


BOSS  V.  GODSALL. 


K.  Bruce,  V.C 
June  29. 

Settlement  —  Power  to  advance  Trust 
Funds  to  Husband. 

By  a  marriage  settlement,  trustees  were  em* 
powered,  and  were  thereby  required  at  any 
time  or  times,  and  from  time  to  time  after  the 
marriage  and  during  the  life  ofB,  the  intended 
wife,  at  her  request,  to  lend  A,  the  intended 
husband,  any  sum  not  exceeding  2001.,  part 
of  the  trust  funds,  on  the  security  of  his  bond. 
After  the  marriage  A.  took  the  benefit  of  the 
Insolvent  Debtors  Act,  and  afterwards  B. 
made  an  application  to  the  trustees  to  lend  a 
sum  of  871.  to  A,  on  the  security  of  his  bond : 
—Held,  that  the  taking  of  the  benefit  of  the 
act  had  produced  such  a  change  in  the  circum* 
stances  of  A,  that  the  trustees  would  not  be 
authorized  in  making  the  advance. 

This  was  a  suit  instituted  for  the  removal 
of  a  trustee.  By  the  settlement  made  on  the 
marriage  of  Mr.  and  Mrs.  Boss,  certain  funds, 
the  property  of  Mrs.  Boss,  were  assigned  to 
the  defenduit  Godsall  and  another  trustee, 
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upon  trust  for  the  separate  use  of  Mrs.  Boss 
for  life,  without  power  of  anticipation,  and, 
after  her  decease,  upon  other  trusts  therein 
mentioned.  In  the  settlement  was  contained 
the  following  proviso—"  Provided  always, 
and  it  is  hereby  further  agreed  and  declared 
between  and  by  the  parties  hereto,  that  it 
shall  and  may  be  lawful  for  the  trustees  or 
trustee  for  the  time  being,  of  the  said  inden- 
ture, and  they  or  he  are  hereby  required  at 
any  time  or  times,  and  from  time  to  time, 
after  the  solemnization  of  the  said  intended 
marriage,  during  the  life  of  the  intended 
wife,  at  her  request,  to  be  testified  by  writ- 
ing under  her  hand,  to  advance  or  lend  to 
the  said  intended  husband,  at  interest,  on 
the  security  of  his  bond  and  obligation,  out 
of  the  trust  monies  hereby  settied  as  afore* 
said,  any  sum  not  exceeding  200/."  The 
trustees  were,  by  the  settiement,  directed  to 
forbear  to  call  in  such  sum  as  might  be  so 
lent  during  such  time  as  they  should  think 
fit,  unless  required  by  Mrs.  Boss ;  and  it 
was  declared,  that  they  were  not  to  be  liable 
for  any  loss  in  respect  of  any  such  advance 
so  to  be  made. 

The  marriage  took  place  in  1837.  In 
1838,  Mr.  Boss  took  the  benefit  of  the  Act 
for  die  relief  of  Insolvent  Debtors.  In 
1840,  Mrs.  Boss  made  an  application  in 
writing  to  Mr.  Godsall,  to  advance  a  sum  of 
87Z.  in  his  hands,  part  of  the  trust  funds, 
to  Mr.  Boss,  on  the  security  of  his  bond, 
according  to  the  terms  of  the  proviso,  which 
he  declined  to  do. 

The  bill  was  filed  by  Mrs.  Boss ;  and  this 
and  some  other  acts  were  relied  upon  by 
her,  for  the  purpose  of  obtaining  the  removal 
of  Mr.  Oodsall. 

Mr.  Simpkinson  and  Mr.  Elderton,  for 
the  plaintiff. 

Sir  Charles  WethereU  and  Mr.  T.  Parker, 
for  Godsall. 

Mr.  Russellf  Mr.  WiUcock,  and  Mr. 
JolUffe,  for  other  parties. 

Knight  Bruce,  V,C. — The  first  point 
relied  upon  for  the  removal  of  Mr.  Grodsall 
is,  his  refusal  to  advance  the  sum  in  ques- 
tion ;  a  duty  which,  it  is  asserted,  he  ought 
to  have  discharged.  When  the  marriage 
took  effect,  the  husband  was  not  insolvent, 
but  soon  after,  he  took  the  benefit  of  the 
Insolvent  Debtors  Act,  and  afterwards  this 


application  is  made  to  the  trustee.  I  am  of 
opinion,  that  the  &ct  of  Boss  having  taken 
the  benefit  of  tiie  act,  has  produced  such  a 
total  change  in  his  circumstances  and  posi- 
tion, that  the  clause  in  question  lost  all 
effect,  and  that  the  trustee  was  perfectly 
justified  in  his  refiosal. 


V  C       1 

JuIvT's     I      HALFORD  C.  GILLOW. 

Bankruptcy — Jurisdiction  of  Equity. 

Upon  motion  by  a  plaintiff  who  set  up 
claims  to  a  bankrupt*  s  estate,  to  retrain  the 
assignees  from  proceeding  to  distribute  the 
dividends : — Held,  that  a  court  of  equity 
could  not,  in  such  a  case,  intetfere  with  the 
jurisdiction  of  the  Court  of  Review. 

Case  of  Atkinson  v.  Pliunmer,  (reported 
in  Eden  on  Injunctions,)  corrected. 

In  this  case  a  motion  was  made  for  an 
injunction  to  restrain  Messrs.  Gillour,  Wal- 
ker, and  another,  the  assignees  under  a  fiat 
issued  against  the  defendants,  Halford,  Bal- 
dock,  and  Snoulton,  from  taking  any  pro- 
ceedings in  the  bankruptcy,  in  order  to  the 
making  or  declaring  (if  any)  further  divi- 
dends of  the  separate  estate  of  Mr.  Snoulton 
under  the  fiat,  and  from  parting  with  or  dis- 
tributing such  separate  estate  amongst  the 
creditors  who  had  proved  or  might  prove 
their  debts  under  the  fiat.  Upon  Mrs. 
Halford's  marriage  with  the  plaintiff  in  this 
cause,  in  1820,  &e  property  to  which  Mrs. 
Halford  was  entitied  tmder  the  will  of  her 
former  husband,  Mr.  Denne,  was  conveyed 
to  Messrs.  Snoulton  &  Peckham,  upon 
trust,  to  accumulate  the  dividends  during  the 
minority  of  Miss  Denne,  the  daughter  of 
the  plaintiff  by  her  former  husband,  after 
pa3ring  the  premiums  upon  certain  policies 
of  assurance  which  were  agreed  to  be  effect- 
ed. Miss  Denne  came  of  age  in  1836,  and 
up  to  that  time  the  trustees,  instead  of  accu- 
mulating the  dividends,  had  allowed  Mr. 
Halford  to  receive  the  income,  which 
amounted  to  above  24,000Z.  To  indemnify 
the  trustees  against  this  breach  of  trust,  Mr. 
Halford  assigned  to  them  the  policies  of 
assurance,  so  directed  to  be  effected  and 
kept  on  foot  under  the  settiement,  amount- 
ing to  20,0002.     This  bill  was  filed  against 
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the  aaognees  and  trustees  of  the  settlement 
for  the  recovery  of  the  sum  improperly  re- 
ceived by  Mr.  Halford,  and  that  the  policies 
inig^t  be  sold  andappHed  in  part  satisfaction 
of  the  breach  of  trust,  and  to  prevent  the 
assignees  imder  the  fiat  from  distributing 
the  separate  estate  of  Snoulton  until  the 
plaintiff's  claim  should  be  ascertained. 

Mr^  Richard*  and  Mr,  Lloyd,  for  the 
motion,  said,  there  was  no  dispute  upon  the 
&cts;  the  oidy  question  was,  whether  a 
breach  of  trust  had  been  committed  by  the 
trustees  in  carrying  out  the  trusts  of  the  set- 
tlement It  was  evident  the  Court  of  Re- 
view was  incompetent  to  deal  with  the  whole 
question.  The  assignees  could  not  be  enti- 
tled to  apply  any  portion  in  payment  of  the 
joint  creditors.  An  objection  had  been 
raised,  that  the  Court  of  Review,  in  all 
matters  relating  to  the  bankrupt's  estate, 
had  exclusive  jurisdiction.  In  this  case,  it 
could  not  act  so  as  to  decide  the  whole 
question,  as  it  could  not  deal  with  the  equi- 
ties between  the  parties  :-— 

GlaseoU  v.  Lang,  3  Myl.  8c  Cr.  451. 

Clarke  v.  Capron,  2  Ves.  jun.  666. 

Eden  on  Injunctions. 

Ex  parte  Garland,  10  Yes.  110. 

Brondey  v.  Goodere,  1  Atk.  75. 

Hankeiy  v.  Garret,  1  Yes.  jun.  236. 

Treves  v.  Townahend,  1  Bro.  C.C. 
384. 

Atkinson  v.  Plummer,  Eden  on  Injunc- 
tions, 298. 

Mr.  Bethell  and  Mr.  E^^on.— No  ap- 
plication of  this  nature  was  ever  granted 
by  a  court  of  equity.  The  Court  could 
never  tie  up  the  whole  of  the  bankrupt's 
estate  upon  a  question  of  proof  only: 
this  Court  can  have  nothing  to  do  with  the 
administration  of  a  bankrupt's  estate.  The 
commiasioners  were  bound  by  the  act  of 
parliament  to  declare  a  dividend,  and  the 
Court  of  Chancery  has  no  power  over  these 
commissioners — Cooke' sBankrupt  Law.  The 
only  way  to  obtain  the  object  here  sought, 
would  be  to  restrain  the  commissioners  from 
doing  that  which  they  are  bound  to  do- 
to  distribute  the  assets  amongst  the  creditors. 
This  application  can  be  made  nowhere  ex- 
cept to  the  Court  of  Review. 

Ex  parte  King,  11  Yes.  417. 

Ex  parte  Keys,  1  Mont  &  Ayr.  226. 
Nkw  Series,  XI.^Chakc. 


The  YicE  Chancellor  said  he  should 
read  through  the  papers  before  he  decided 
this  question. 

The  YicE  Chancellor  subsequently  said, 
—I  have  read  througb  these  papers,  and  I 
think  that  the  plaintiff  has  no  interest  what- 
ever in  the  policy  of  assurance,  imless  she 
could  effect  an  equity  through  the  indemnity 
deed.  It  appears  to  me,  that  this  is  the  same 
point  as  that  which  I  had  to  consider  in  the 
case  of  Bridges  v.  BranfiU  ( 1 ).  Unless  she  can 
work  it  out  by  means  of  the  indemnity  deed, 
she  certainly  has  no  interest  in  the  policies. 
The  money  was  to  be  received  on  them ; 
and  then  the  trusts  are  worked  out  in  such 
a  manner,  as  to  give  her  no  interest  what- 
ever; therefore,  as  to  that  frmd,  she  cer- 
tainly had  none.  I  think  she  may  sustain 
thebiU  against  the  assignees  in  some  respects ; 
but  the  question  is,  whether  I  can  interfere 
in  a  suit  instituted,  like  the  present,  to  pre- 
vent the  assignees  making  a  dividend.  Here 
her  only  claim  on  the  surplus  estate  is  the 
general  claim  of  a  creditor ;  she  does  not 
claim  anything  which  is  separate  money 
belonging  to  herself.  I  think  this  Court 
has  no  jurisdiction  to  prevent  the  assignees 
from  distributing  the  ^ds  of  a  bankrupt's 
estate  simpliciter.  The  assignees  are,  to 
some  extent,  officers  of  the  Court,  which  is 
to  declare  how  the  dividends  are  to  be  paid. 
The  act  of  parliament  directs  them  to  pay 
to  the  creditors,  in  which  this  Court  could 
not  interfere.  If  it  were  a  question  how  &r  any 
personal  assets  or  other  species  of  property, 
which  was  in  the  hands  of  the  assignees, 
formed  part  of  the  bankrupt's  estate,  this 
Court  would  setde  the  question ;  because  the 
jurisdiction  of  bankruptcy  is  only  on  what 
is  actually  tiie  bankrupt's  estate,  but  not  to 
determine  what  that  estate  is.  When  it  is 
determined  what  the  estate  is,  the  whole  of 
it  £sdl8  within  the  jurisdiction  of  that  court. 
None  of  the  cases  cited  shew  this  Court  has 
ever  interfered  to  prevent  the  ass^ees 
making  a  dividend  of  what  is  the  bankrupt's 
estate.  I  am  of  opinion,  I  have  no  juris- 
diction to  grant  the  motion,  and  no  authority 
in  respect  of  it;  therefore  th^  motion  must 
be  refrised ;  but  as  there  is  some  appear- 
ance of  authority  in  &vour  of  it,  I  shall  not 
give  the  costs  :  the  costs  of  the  assignees  to 

(1 )  10  Law  J.  Rep.  (n.s.)  Chanc.  14. 
3C 
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be  costs  in  the  cause.  The  authority  I 
allude  to  is  in  the  passage  which  occurs  in 
EderCs  book  on  Injunctions,  p.  298,  which 
is  this: — "An  injunction  may  be  granted 
on  the  application  of  a  piaintiff  in  a  bill  for 
an  account  against  a  bankrupt,  to  restrain 
the  assignees  from  making  a  dividend  till 
the  account  has  been  taken."  I  recollect 
giving  a  note  of  that  case  to  Mr.  Eden,  for 
I  was  myself  counsel  in  the  cause.  A  mis- 
take, however,  seems  to  have  been  made  by 
him  in  what  I  said.  I  have  now  had  the 
decree  in  the  case  copied  from  the  registrar's 
book.     It  is  this: — 

Atkinson  v.  Plummer,  dth  of  August  1811. 
Reg.  Lib.  (A)  1810,  fol.  1466—"  His  Lord- 
ship doth  order  that  the  defendants  Thomas 
Plummer,  John  Smith,  and  James  Wood- 
bridge,  be  at  liberty  to  make  the  present 
dividend  of  \s.  in  the  pound,  under  the  com- 
mission of  bankruptcy  issued  against  Henry 
Mure,  Robert  Mure,  and  William  Mure,  of 
the  estate  and  effects  of  the  said  bankrupts 
— ^but  this  is  to  be  without  prejudice ;  and 
it  is  ordered  that  the  said  defendants  be 
restrained  from  making  any  future  dividend 
of  the  produce  of  the  Saxham  and  Caldwell 
estates  under  the  said  commission,  without 
the  leave  of  this  court." 


M.R. 
May  25. 


} 


BARON  DE  FEUCHiJRES  V,  DAWES. 


Administration — Receiver — Practice — 
Demurrer^dth  Order  of  1833. 

While  proceedings  were  pending  in  the 
Ecclesiastical  Court  between  the  husband  of 
a  deceased  lady  and  her  next-of-kin,  respect" 
ing  the  right  to  administer  to  her  estate,  the 
husband  filed  a  biU  against  the  next-of-kin, 
praying  for  a  receiver  pendente  lite ;  and 
also,  that  upon  the  appointment  of  a  personal 
representative,  and  upon  his  being  brought 
before  the  Court,  the  rights  of  all  parties 
might  be  ascertained,  and  the  estate  adminis- 
tered by  the  Court,  A  demurrer  to  the  latter 
part  of  the  relief  a^ked  for,  was  allowed. 

A  defendant  who  resides  out  of  the  juris- 
diction, cannot  obtain  a  commission  to  take 
his  answer  abroad,  in  the  mode  pointed  out 
by  the  9th  Order  o/ 1833,  that  order  applying 
only  to  cases  where  the  defendants  are  within 
the  jurisdiction. 


The  bill  stated  a  settlement  which  was 
executed  on  the  marriage  of  the  plaintiff,  the 
Baron  de  Feuch^res,  with  his  late  wife,  So- 
phia, Baroness  de  Feucheres,  and  by  which 
the  property  of  the  parties  was  brought  into 
community;  that  the  plaintiff's  wife  died 
domiciled  in  England,  and  he  claimed  to  be 
entitled,  by  survivorship,  to  all  her  personal 
property,  and  to  have  administration  granted 
to  him  of  her  goods,  credits,  and  effects. 
The  bill  also  stated  some  proceedings  which 
had  taken  place  in  France,  respecting  a  di- 
vorce ;  and  it  also  stated,  that  litigation  was 
then  going  forward  in  the  Ecclesiastical 
Court,  between  the  plaintiff  and  the  defen- 
dants, respecting  the  right  to  administration 
to  the  estate  of  the  deceased  Baroness,  the 
defendants  claiming  as  her  next-of-kin. 
The  bill  prayed,  that  pending  the  proceed- 
ings in  the  spiritual  court,  the  personal  es- 
tate and  effects  of  the  said  Sophia,  Baroness 
de  Feucheres,  might  be  secured  by  this 
Court,  and  that  a  receiver  hereof  might  be 
appointed  by  the  order  of  this  Court,  with 
directions  to  get  in  the  outstanding  estate  of 
the  said  Sophia,  Baroness  de  Feuchlres,  and 
that  the  same  might  be  paid  into  court,  and 
invested  and  secured ;  and  that  the  defen- 
dants might  be  restrained  by  injunction  from 
receiving  and  intermeddling  therewith.  The 
bill  then  prayed,  that  upon  the  appointment 
of  a  legal  personal  representative  of  the  said 
Sophia,  Baroness  de  Feucheres,  and  upon 
such  representative  being  brought  before  ^e 
Court,  the  rights  of  all  parties  to  the  said 
estate  of  the  said  Sophia,  Baroness  de  Feu- 
cheres, might  be  ascertained,  and  declared, 
by  and  under  the  order  and  decree  of  this 
Court ;  and  that  the  same  might  be  applied 
in  a  due  course  of  administration. 

The  defendant  answered  part  of  the  bill, 
but  demurred  to  so  much  of  it  as  asked,  that 
upon  the  appointment  of  a  legal  personal 
representative  of  the  Baroness  de  Feucheres, 
and  upon  such  representative  being  brought 
before  the  Court,  the  rights  of  all  parties  to 
the  estate  of  the  baroness  might  be  ascer- 
tained and  declared,  by  and  under  the  order 
and  decree  of  the  Court,  and  that  the  same 
might  be  applied  in  a  due  course  of  adminis- 
tration. 

Mr,  Kindersley  and  Mr.  Glasse  appeared 
in  support  of  the  demurrer,  and  contended, 
that  the  matters  which  were  in  dispute  be- 
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tween  the  parties  would  be  setUed  by  the 
^dedsion  of  the  Ecdesiastical  Court;  and 
that  if  the  defendant  answered  this  part  of 
the  bill,  which  was  demurred  to,  great  ex- 
pense would  be  occasioned  by  going  into 
evidence  respecting  it,  which  die  defendant 
was  anxious  to  avoid,  by  putting  in  a  de- 
murrer. 

Mr.  Pemberton  and  Mr,  Beavan  appeared 
for  the  plaintiff,  and  insisted,  that  the  only 
point  which  would  be  decided  by  the  Eccle- 
siastical Court,  would  be  the  right  to  admi- 
nistration, leaving  the  question  as  to  any 
beneficial  interest  untouched ;  that  the  ques- 
tions which  arose  in  the  suit  respecting  the 
French  divorce,  and  the  domicile  of  the 
Baroness,  would  not  be  affected  by  any  de- 
cision of  the  Ecclesiastical  Court ;  and  that 
if  this  demurrer  was  allowed,  it  would  only 
render  an  additional  suit  necessary  to  settie 
those  questions,  which  were  raised  by  that 
part  of  the  bill  tc^which  the  demurrer  applied. 

Mr.  Kindersley  replied. 

The  Master  op  the  Rolls. — This  bill 
has  two  objects :  first,  to  protect  the  property 
during  the  litigation  in  the  Ecclesiastical 
Court,  till  the  appointment  of  a  legal  per- 
sonal representative.  That  object  has  been 
attained,  and  is  by  no  means  objected  to. 
The  second  object  is  to  have  the  lights  of  the 
parties  to  the  property  determined,  after  the 
legal  personal  representative  should  be  ap- 
pointed. The  rights  of  the  parties — ^what 
parties  ?  Persons  not  now  known — not  now 
existing ;  there  being  no  means  of  knowing 
whether  those  persons,  when  they  are  ap- 
pointed legal  personal  representatives,  and 
possessed  of  the  property,  will  distribute  it 
lawfully  or  not;  whether  they  will  make 
any  resistance  whatever  to  the  demands 
wluch  maybe  made  on  it — that  is  now  totally 
unknown.  If  the  fate  of  this  demurrer  de- 
pended on  the  question,  whether  the  right 
to  the  property  could  be  determined  by  a 
determination  of  the  right  to  the  legal  per- 
sonal representation ;  whether  it  would  not, 
after  that  matter  has  been  decided,  become 
necessary  to  have  it  discussed  here,  and  not 
necessary  to  have  all  the  evidence  that  may 
be  gone  into,  for  the  purpose  of  ascertaining 
who  the  parties  are,  I  think,  then,  that  this 
demurrer  would  certainly  not  succeed.  But 
it  does  not  depend  on  that.     The  question 


is,  whether  it  is  not  now  asking  for  some- 
thing which  this  Court  cannot- grant,  against 
parties  not  known  now  to  exist — not  exist- 
ing now,  because  their  character  has  not 
been  determined ;  and  in  the  absence  of  any 
information  whatever,  whether,  when  the 
Ecclesiastical  Court  has  appointed  the  ad- 
ministrator, the  administrator  will  refuse  to 
administer  the  estate  in  a  manner  in  perfect 
conformity  with  the  rights  of  all  the  parties. 
It  may  be  quite  necessary,  after  all,  to  go 
into  all  the  evidence  which  the  parties  now 
are  desirous  of  going  into,  or  it  may  be  ne- 
cessary to  have  an  adjudication  of  those 
rights ;  but  the  necessity  for  doing  that  does 
not  now  in  any  degree  appear,  and  I  think 
that  this  demurrer  is  right.  The  demurrer 
must  be  aUowed  (1). 

One  of  the  defendants,  who  resided  abroad, 
(in  France,)  sued  out  without  any  special 
order,  but  under  the  9th  Order  of  1833,  a 
special  commission  to  take  the  plea,  answer, 
or  demmrrer  of  the  defendant,  on  giving  two 
days*  notice  to  the  plaintiff's  clerk  in  court, 
to  give  commissioners'  names.  This  notice 
was  disregarded  by  the  plaintiff;  and  a 
demurrer  and  answer  was  taken  in  France, 
by  the  commissioners  named  by  the  defen- 
dant alone.  A  motion  was  now  made  on 
behalf  of  the  plaintiff,  that  this  demurrer  and 
answer  might  be  taken  off  the  file  for  irre- 
gularity. 

Mr.  Pemberton  and  Mr,  Beavan,  sup- 
ported the  motion ;  and 

Mr.  Kindersley  and  Mr.  Glasae  opposed 
it. 

DanieWs  Prac.  in  Chanc.  vol.  2,  p.  283. 
was  cited. 

The  Master  of  the  Rolls  was  of  opi- 
nion, that  the  9th  Order  of  1833  did  not 
apply  to  the  case  of  a  defendant  residing 
out  of  the  jurisdiction;  and  he  therefore 
granted  the  application. 

(1)  In  Lowe  v.  Farlie,  2  Mad.  105,  Sir  T. 
Plumer  says,  **  Pending  a  litigation  for  probate,  a 
bill  may  be  filed  for  an  account  and  a  receiver ;  but 
this  is  an  excepted  case." 
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ATTORNEY  OENSRAL  V. 
DIXON. 


K.  Bruce,  V.C. 
June  25 

Charity — Lease — Costs. 

The  trustees  of  a  charity,  being  entitled 
to,  and  claiming,  the  great  tithes  only  of  the 
parish  of  W,  granted  a  lease  of  the  great 
and  small  tithes  of  W,  to  B,  who  had  fuU 
notice  of  this  circumstance,  and  who  in  sub^ 
stance  contracted  for  the  great  tithes  alone, 
B,  assigned  this  lease  to  C,  who  had  full 
notice  of  the  particulars  of  the  contract  with 
B.  C,  having  refused  to  pay  the  rent,  an 
action  was  brought  against  him  for  it  by  the 
charity,  to  which  C  pleaded  eviction  of  the 
small  tithes.  The  action  was  tried,  and  the 
jury  apportioned  the  reni  in  respect  of  the 
value  of  the  small  tithes.  Upon  an  infer-- 
mation  filed  against  C : — Held,  that  C,  was 
liable  to  pay  the  full  rent  from  the  assign- 
ment of  the  lease,  and  either  to  give  up  the 
lease,  or  retain  it  upon  payment  of  the  fuU 
rent  for  the  future.  The  charity  was  held 
not  to  be  entitled  to  costs,  on  the  ground  that 
the  small  tithes  had  been  improperly  inserted 
in  the  lease. 

The  trustees  of  Sir  John  Hawkins's  Hos- 
pital at  Chatham  had  been  in  the  habit  of 
granting  leases  of  the  great  and  small  tithes 
of  East  Wickham  ever  since  the  reign  of 
Queen  Elizabeth.  The  hospital  was  en- 
titled to  the  great  tithes,  but  it  had  either 
no  right  to  the  small  tithes,  or  that  right 
had  not  been  enjoyed  or  exercised  for  a  long 
time ;  and,  in  granting  leases,  it  had  been 
always  understood  by  the  lessee,  that  the 
great  tithes  alone  were  the  subject  of  the 
contract.  In  1830  the  hospital  granted  to 
Mr.  Smith  a  lease  of  the  great  and  small 
tithes,  at  the  annual  rent  of  160/.,  which  lease 
in  1832  was  duly  assigned  to  the  defendant 
Dixon.  After  Dixon  had  been  in  possession 
about  a  year,  he  refused  to  pay  to  the  vicar 
of  Plumstead,  who  was  in  the  enjoyment  of 
the  small  tithes  of  East  Wickham,  a  com- 
position for  the  small  tithes  due  in  respect 
of  a  farm  he  held  in  the  parish ;  and  the 
vicar,  having  brought  an  action,  recovered 
damages  to  the  amount  claimed.  Dixon 
then  reused  to  pay  the  rent  to  the  hos- 
pital, and,  to  an  action  brought  in  respect 
of  it,  pleaded  that  he  had  been  evicted  of 
the  small  tithes  which  had  been  demised  to 
him  by  the  lease.     The  action  was  tried, 


and  the  value  of  the  small  tithes  having 
been  proved  to  be  802.  a  year,  the  jury 
apportioned  the  rent  accordingly,  and 
found  that  the  annual  rent  due  in  respect  of 
the  lease  was  SOL  <mly.  An  information 
was  filed  in  1840  by  the  Attorney  General 
against  Dixon  and  the  trustees  of  the  hos- 
pital, stating  the  &cts  as  given  above,  and 
stating  also  various  circumstances  to  shew 
that  both  Smith  and  Dixon  had  notice,  and 
knew  that  the  hospital  had  in  £Eu;t  no  right 
to  the  small  tithes,  and  that  the  great  tithes 
alone  were  the  object  of  bargain,  and  claim- 
ing that  either  Dixon  should  pay  the  whole 
rent,  or  that  the  lease  should  be  given  up. 

The  circumstance  of  notice  and  know- 
ledge were  proved  in  the  cause.  The  de- 
fendant stated  in  his  answer,  and  proved 
several  letters  which  had  passed  between 
himself  and  the  agent  for  tlie  hospital,  by 
which  it  appeared  that  the  agent  had  recog- 
nized his  right,  as  lessee,  to  die  smaU  tithes. 
It  was  for  this  reason  that  the  trustees  of  the 
hospital  had  been  made  defendants. 

No  rent  had  been  paid  to  the  hospital 
since  1834,  and  it  was  admitted  that  80/. 
was  an  inadequate  rent  for  the  great  tithes. 

Mr,  Boteler  and  Mr,  Sandys,  for  the 
Attorney  General,  contended,  for  the  reasons 
above  given,  that  the  foil  rent  of  1601.  ought 
to  be  paid  in  respect  of  the  lease.  If,  how- 
ever, this  relief  was  not  to  be  given,  as  it 
was  a  common  equity  that  improvident 
leases  giiinted  by  a  charity  might  be  set 
aside  at  any  time,  and  as  80/.  was  admitted 
to  be  an  improvident  rent,  the  hospital  was 
clearly  entided  to  have  the  lease  delivered 
up. 

Mr,  Simpkinson  and  Mr,  Koe,  for  the 
defendant  Dixon,  relied  on  the  words  of 
the  lease  and  the  letters  above  mentioned. 

Mr*,  Wray,  for  the  hospital. 

Knioht  Bruce,  V.C. — It  being  admitted 
that  80/.  would  be  too  low  a  rent  for  the 
great  tithes,  it  is  impossible  that  the  lease 
can  stand  at  that  rent.  The  defendant, 
Dixon,  must  therefore  have  his  choice,—* 
either  to  give  up  the  lease  on  payment  of 
the  rent  from  the  time  of  the  filing  the  infor- 
mation, or  take  the  lease,  and  pay  the  fuU 
rent  from  the  time  of  the  filing  die  infor- 
mation to  the  present  time,  and  for  the 
future.     This  disposes  of  one  part  of  the 
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case.  The  only  pohit  left  is,  ihe  rent  that 
is  to  be  paid  from  1884  to  the  time  of  the 
filing  the  infonnation. 

The  Vice  Chancellor  then  offered  Mr. 
Simpkinson  an  inquiry  as  to  the  circmn- 
stances  under  which  Smith  and  Dixon  had 
taken  the  lease  of  the  great  and  small  tithes, 
and  whether  it  was  substantially  their  in- 
tention to  have  given  the  rent  of  160^.  for 
the  great  tithes  idone. 

[il/r.  Simpkinson  declined  the  inquiry.] 

Knight  Bruce,  V.C. — As  Mr.  Simp- 
kinson has  declined  the  inquiry,  I  must 
take  it  for  granted  that  Smith  took  his  lease 
with  notice  of  the  claims  of  the  vicar  to  the 
small  tithes,  and  that  Dixon,  when  he  took 
the  assignment  of  the  lease,  had  also  fiill 
notice  of  such  claims ;  and  that  it  was  sub- 
stantially the  intention  of  Smith  and  Dixon 
at  the  conmiencement  to  claim  no  more  than 
the  great  tithes.  The  case  stands  thus: 
A  lease  is  granted  by  the  corporation,  in 
wliich  several  subjects  are  included  to  which 
the  corporation  has  no  daim.  The  lessee 
is  entitled,  after  eviction,  or  after  circum- 
stEUices  tantamount  to  eviction,  to  an  ap- 
po-rtionment  of  rent.  This  is  quite  dear. 
But  if,  in  &ct,  it  should  be  that  the  lessee 
knew  Mly  that  the  lessors  had  not  such 
tights,  that  they  never  claimed  a  tide  to 
more  than  the  great  tithes,  that  this  was  all 
the  time  well  imderstood  by  all  parties,  that 
the  party  contracting  for  the  lease  contracted 
for  no  more  than  the  great  tithes,  that  the 
person  who  adopted  the  contract  had  no 
more  in  his  view,  it  is  impossible  in  such  a 
case  to  allow  an  apportionment  of  rent. 
This  also  is  dear  upon  ordinary  prindples. 
The  lessee  has  what  he  has  contracted  for, 
and  is  not  entitled  to  more.  The  full  rent, 
then,  must  be  paid  from  the  year  1884  to  the 
date  of  the  information.  As  to  costs,  I  think 
the  hospital  ought  not  to  have  inserted  the 
small  tithes  in  their  lease.  It  appears  to 
me  that  it  was  done  by  way  of  asserting  a 
continual  claim,  of  keeping  alive  a  right 
against  the  vicar.  This  is  not  an  accurate 
or  proper  way  of  doing  business.  I  shall 
not  therefore  fix  the  defendant  Dixon  with 
costs ;  but  I  vdsh  it  to  be  understood,  that 
it  is  not  approbation  of  his  conduct,  but 
want  of  approbation  of  the  conduct  of  the 
hospital,  that  induces  me  to  take  this  course. 


The  defendant  Dixon  to  pay  the  fuU  rent 
firom  1884  to  the  time  of  the  filing  the  in- 
fonnation; and,  the  defendant  consenting 
to  take  the  lease,  to  pay  full  rent  from  the 
time  of  the  information.  No  order  as  to 
costs  as  £u:  as  relates  to  the  defendant. 
The  costs  of  the  Attorney  General  to  be 
paid  by  the  hospital. 


} 


MACKENZIE  V.  CLARIDGE. 


M.R. 

July  7. 

Practice,  —  Demurrer  —  S4th  Order  of 
August  1841. 

Where  a  demurrer  had  beenfiled^  and  not 
set  down  by  the  plaintiff  within  the  time  o^ 
lowed  by  the  S4th  Order,  the  plaintiff  was 
ordered  to  pay  the  defendant's  costs, 

A  demurrer  was  filed  to  this  bill,  which 
was  not  set  down  by  the  plaintiff,  within  the 
time  allowed  by  the  84th  Order  of  August 
1841,  and  the  plaintiff  was  therefore  held  to 
have  submitted  to  it. 

Mr.  Bacon,  for  the  defendant,  now  asked 
for  an  order  that  the  plaintiff  should  pay  the 
defendant's  costs  of  that  proceeding. 

The  Master  of  the  Rolls  ordered,  that 
the  plaintiff  should  pay  the  costs,  as  if  the 
demurrer  had  been  allowed  by  the  Court. 


JEWIN  V.  TAYLOR. 


M.R.     \ 
July  7.   J 

Practice.— TaJcif^  Bill  off  the  File. 

The  biU  alhwedy  under  particular  eir- 
cumstances,  to  be  taken  off  the  file. 

A  petition  was  presented  by  the  plaintiff, 
asking  for  leave  to  take  the  bill  off  the  file, 
the  dispute  between  the  parties  being  settied. 

Mr.  Bacon  supported  the  petition,  and 
dted  Tremaine  v.  Tremaine  (1). 

The  Master  op  the  Rolls  made  the 
order. 

(1)  I  Vem.  189. 
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MR      1 

Jul     20      I         ^^^^^  ••  MONTRIOU. 

Settlement — Trustee — Breach  of  Trust, 

A  hill  was  filed  by  parties  interested^  under 
a  marriage  settlement^  alleging  that  fart  of 
the  trust  fund  had  been  improperly  sold  out^ 
and  lost.  The  trustee  admitted  the  sale,  and 
did  not  state  how  the  funds  had  been  after- 
wards invested: — Held^  that  the  plaintiffs 
were  entitled  to  a  decree,  requiring  the  trus- 
tee  to  make  good  the  fund  which  had  been 
sold  out ;  and  that  the  defendant,  the  trustee, 
was  not  entitled  in  the  first  place  to  an 
inquiry  whether  the  funds  had  been  properly 
invested. 

This  suit  was  instituted  for  the  purpose  of 
making  the  trustees  of  a  marriage  settlement 
liable  for  a  breach  of  trust. 

By  the  settlement  made  on  the  marriage 
of  John  Meyer,  with  Margaret,  his  wife, 
certain  funds  were  vested  in  trustees,  upon 
trust,  for  the  husband,  wife,  and  children  of 
the  marriage.  The  settlement  contained  a 
power,  with  the  consent  of  the  husband  and 
wife,  to  call  in  the  trust  monies,  and  invest 
them  in  government  or  mortgage  securities, 
or  in  the  purchase  of  freehold,  copyhold,  or 
leasehold  estates. 

The  bill  alleged,  that  the  principal  part 
of  the  trust  funds  had  been  improperly  sold 
out  of  the  Bank,  under  a  power  of  attorney, 
executed  by  the  three  trustees,  and  had  been 
lost;  and  prayed,  that  the  trustees  might 
make  good  the  loss. 

The  answer  of  Montriou  admitted  the  sell- 
ing out  of  the  trust  funds,  under  a  power  of 
attorney,  ^ven  by  him  and  his  co-trustees, 
and  stated  some  of  the  dealings  with  differ- 
ent parts  of  the  fund,  but  did  not  shew  on 
what  securities  the  whole  of  the  monies  had 
been  invested,  or  whether  on  securities  war- 
ranted by  the  settlement. 

Mr,  Pemberton  and  Mr,  Hetherington 
asked  for  a  declaration  of  the  liability  of  the 
trustees  to  make  good  the  fund. 

Mr.  Kindersley,  for  Mr.  Montriou,  con- 
tended, that  such  a  declaration  was  prema- 
ture, and  that  there  ought  to  be  a  previous 
inquiry  as  to  the  investment  of  the  frinds. 

Mr.  Campbell  and  Mr,  E,  F,  Smith  ap- 
peared for  other  parties. 


The  Master  of  the  Rolls  said,  that 
where  a  trustee  admitted  the  trust  fund  to 
have  been  sold  out,  and  converted  from  a 
proper  state  of  investment,  and  £uled  to  shew 
that  it  was  properly  re-invested,  he  was  liable, 
in  the  first  instance,  to  have  a  decree  made 
against  him.  Here  the  trustee  admitted  that 
the  fund  had  been  sold  out,  but  could  not 
say  whether  any  part  was  now  properly  in- 
vested. It  must  therefore  be  declared,  that 
he  was  liable  to  make  good  the  fund  sold  out. 


} 


HOWELL  V,  GAYLER. 


M.R. 
July  20. 

Settlement — Legacy — Construction. 

By  a  marriage  settlement,  one  moiety  of 
the  trust  fund,  which  consisted  of  navy  51. 
per  cents.,  standing  in  the  names  of  trustees, 
was  directed  to  be  paid  (in  the  events  which 
happened),  after  the  death  of  the  survivor 
of  the  husband  and  wife,  to  such  person  as 
the  husband  should,  by  deed  or  will,  appoint, 
and  in  default  of  appointment,  to  his  execu- 
tors, administrators,  or  assigns.  The  hus- 
band died  in  the  lifetime  of  his  wife,  having 
by  his  will  bequeathed  all  the  money  he 
might  have  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England  to  certain 
parties,  and  having  bequeathed  the  residue 
of  his  estate  to  his  wife  absolutely  : — Held, 
that  the  widow  was  entitled  to  the  husband^i 
moiety  of  the  settled  fund. 

On  the  marriage  of  William  North  with 
Mary  Burghope,  a  sum  of  1,000Z.  navy  51. 
per  cent,  stock,  which  belonged  to  the  latter, 
was  vested  in  trustees,  in  trust,  to  pay  the 
dividends  to  Mary  Burghope  for  life,  and 
after  her  decease,  to  pay  the  dividends  of  a 
moiety  to  William  North  for  life ;  and  after 
the  decease  of  the  survivor  of  them,  in  trust, 
to  pay  one  moiety  as  Mary  Burghope  should 
appoint ;  and  in  default,  to  the  executors  or 
executor  of  her  will ;  and  in  defeult,  to  the 
children  of  the  said  Mary  Burghope,  as 
therein  mentioned ;  and  for  defaidt  of  such 
children,  to  such  person  or  persons  of  the 
blood  and  kindred  of  the  said  Mary  Burg- 
hope as  by  law  should  be  entitled  to  the 
administration  or  distribution  of  her  per- 
sonal estate  in  case  she  had  died  sole  and 
intestate,  equally  among  them ;   and  as  to 
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the  other  moiety,  to  pay  it  to  William  Nordi 
absolutely,  in  case  be  should  survive  Mary 
Burghope ;  but  if  Mary  Burgbope  should 
survive  William  North  (which  happened), 
then,  upon  the  decease  of  Mary  Burghope, 
to  assign  and  transfer  it  to  such  person  as 
the  said  William  North  should^  by  deed  or 
will,  appoint,  and  in  default  of  such  direc- 
tion, limitation,  or  appointment,  then  unto 
the  executors,  administrators,  or  cusigns  of 
the  said  William  North. 

The  marriage  took  effect,  and  the  ques- 
tion in  the  cause  arose  as  to  the  second 
moiety  under  the  following  circumstances. 

William  North  died  in  1829,  and  his  wife 
died  in  1841.  William  North  executed  no 
appointment  of  the  fund  ;  but  by  his  will 
he  gave  the  whole  of  the  money  he  might 
have  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England,  and  also 
all  the  money  he  might  have  at  the  time  of 
his  decease  in  the  Hertfordshire  Savings 
Bank,  in  trust  for  his  widow  for  life,  with 
remainder  to  other  persons ;  and  he  gave 
the  residue  of  his  estate  to  his  widow  abso- 
lutely. 

This  bill  was  filed  by  the  administratrix 
of  Mary  North,  claiming  a  moiety  of  the 
fund  as  residuary  legatee  under  her  hus- 
band's will. 

Mr.  Pemberton  and  Mr,  Bagihawe^  for 
the  plaintiff,  cited  Grafftey  v.  Humpage  (1). 
Mr.  Campbellf  for  a  trustee,  and  also  for 
one  of  the  next-of-kin  of  William  North, 
contended  that  the  next-of-kin,  and  not  the 
residuary  legatee,  took  under  the  above 
limitation — Palin  v.  Hills  (2).  He  also 
cited  Horseman  v.  Abbey  (3). 

Mr.  R.  W.  Moore  contended,  that  either 
the  fund  belonged  to  the  next-of-kin  or 
passed  under  the  will  of  William  North,  as 
"  money  which  he  had  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of 
England. "  He  cited  Bethune  v.  Kennedy  (4), 
to  shew  that  the  gift  of  the  stock  was  spe- 
cific. 

Mr.  Pemberiony  in  reply. — The  money 
was  not  money  which  the  testator  had  in 
the  hank  at  his  death,  as  it  was  standing  in 

(1)  1  Bear.  47  ;  s.c  8  Law  J.  Rap.  (n.b.)  Cbano. 
98. 

(2)  1  Myl  &  K.  470 ;  8.  c.  2  Law  J.  Rep.  (n.8.) 
Chanc.  142. 

(3)  1  Jac.  &  Walk.  381. 

(4)  IMyL&Cr.  114. 


the  names  of  trustees,  and  was  subject  to 
the  life  interest  of  the  wife. 

The  Master  of  the  Rolls  said,  there 
were  many  cases  on  the  subject;  but  he 
thought,  on  the  words  of  the  settlement, 
that  the  plaintiff  was  clearly  entitled.  He 
ordered  the  costs  of  all  parties  to  be  paid 
out  of  the  fund,  and  the  residue  to  be  paid 
to  the  plaintiff. 

See  Stocks  v.  Dodsley,  1  Keen,  325. 
CoUier  v.  Squire,  3  Russ.  467 ;  s.  c. 

5  Law  J.  Rep.  Chanc.  186. 
Price  V.  Strange,  6  Mad.  161. 
Bridge  v.  Abbot,  3  Bro.  C.C.  224. 
Wellman  v.  Bowring,  1  Sim.  &  Stu.  24 ; 
s.  c.  1  Law  J.  Rep.  Chanc.  27. 


HUMPHREYS  V.  ROBINSON. 


K.  Bruce,  V.C.I 
July  23.        J 

Practice, — Opening  Biddings. 

The  biddings  allowed  to  be  opened,  as  to 
an  estate  sold  in  eight  lots  for  different  sums^ 
amounting  to  300/.,  on  an  advance  of  120/. 

An  estate  was  sold,  in  pursuance  of  a 
decree,  in  eight  lots,  for  different  sums, 
amounting  to  300/. 

Mr.  Dixon  moved,  that  the  biddings 
might  be  opened  upon  an  advance  of  100/. 
on  the  300/.  He  cited  Brookfield  v.  Brad- 
leyiX). 

Mr,  Canhrien,  contra,  said,  the  Court 
would  not  allow  the  biddings  to  be  opened 
upon  a  less  advance  than  40/.  a  lot. 

Knight  Bruce,  V .C.  allowed  the  biddings 
to  be  opened  at  400  guineas. 


K.  Bruce,  V.C.l 

Jul     29  I    ^^^^""^N  ^'  KNOWLES. 

Practice, — Decree, 

A  court  of  equity  wiU  not  make  a  decla^ 
ration  of  right,  except  as  incidental  to  relief 
given — semble. 

In  1816,  an  estate  was  settled  to  such 

uses  as  Miss  Magrath  should  appoint.     In 

1830,  Miss  Magrath  married  Mr.  St.  John. 

In  February  1831,  an  indenture  was  exe- 

(l)  1  Sim.  &  Sta.  23. 
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cated,  by  whidi,  after  redting  an  agreement, 
previously  to  the  maniage,  to  settle  thia 
estate,  it  was  witnessed,  diat  in  pursuance 
of  the  agreement,  Mrs.  St.  John  appointed 
the  estate  to  herself  for  life,  with  remainder 
to  her  husband,  with  remainder  to  the  chil- 
dren of  the  marriage. 

In  1833,  Mrs.  St.  John  appointed  this 
estate,  by  way  of  mortgage,  and  by  an 
indenture,  dated  April  1840,  this  mortgage 
was  transferred  to  the  plaintiff,  with  a  new 
proviso  £or  redemption,  on  payment  to  the 
plaintiff  of  the  principal  sum  and  interest  in 
April  1841. 

In  June  1840,  the  plaintiff  filed  his  bill, 
praying  that  it  might  be  declared  that  the 
setUement  ought  to  be  set  aside  as  being 
volimtary,  and  therefore  void  against  his 
mortgage,  and  that  it  might  be  set  aside 
accordingly. 

Knight  Bruce,  V.C.  dismissed  the  bill, 
on  the  ground  that,  as  the  time  of  payment 
had  not  arrived,  the  plaintiff  had  no  right  of 
foreclosure,  and  his  remedy,  with  respect  to 
the  settlement^  was  at  law. 

The  case  was  now  brought  on  again  on  a 
petition  of  rehearing. 

Mr*  Cooper f  for  the  plaintiff,  uiged,  that 
the  bill  ought  not  to  be  dismissed. — ^The 
plaintiff  was  entitled  in  this  suit  to  a  decla- 
ration, that  the  settlement  ought  to  be  deli- 
vered up,  even  though  no  relief  should  be 
given  consequential  on  that  declaration.  In 
Smpaon  v.  Lord  Howden  (1),  Lord  Cotten- 
ham  held,  that  a  court  of  equity  would  not 
order  an  instrument,  which,  on  the  &ce  of 
it,  was  illegal,  to  be  delivered  up.  This 
instrument  is  not  illegal  on  the  &ce  of  it. 
A  voluntary  settlement,  which,  at  the  time 
of  its  execution,  is  voidable,  may  by  after 
circumstances  become  unimpeachable.  He 
was  stopped  by — 

Knight  Bruce,  V.C,  who  observed,  that 
he  had  heard  Lord  Cottenham  say,  that  a 
court  of  equity  would  not  make  a  declaration 
of  right,  except  as  incidental  to  relief  given. 
This  remark,  he  understood  from  an  autho- 
rity on  which  he  could  entirely  rely,  had 
been  made  repeatedly  by  Lord  Cottenham. 
This  had  always  been  his  own  view  on  this 

(1)  8  Myl.  fit  Ci:.  97 ;  a.  c.  6  Uw  J.  Rep.  (n  .8.) 
Chanc.  815. 


point  Mr.  Cooper's  argument  had  not 
imbued  him  with  any  doubt.  He  thought 
he  had  better  stop  the  case  for  this  reason — 
if  he,  the  Vice  Chancellor,  were  to  decide  it, 
there  might  be  a  great  difficulty  in  getting 
the  case  heard  on  appeal  before  the  Lord 
Chancellor, ,  and  the  plaintiff  could  only 
resort  to  the  House  of  Lords. 

[It  was  agreed,  that  the  Vice  Chancellor 
should  not  decide  the  point,  and  that  the 
case  should  be  set  down  before  the  Lord 
Chancellor,  as  an  appeal  from  his  Honour's 
dedsion,  when  the  cause  was  first  heard.] 


K.  Bruce,  V.C.I  strathmore  v.  strath- 
June  13 ;  Aug.  1.  J  more. 

WUneaa-^Demwrrer  to  Interrogatory, 

A  demurrer  to  an  interrogatory  by  a  wU- 
nesa^  on  the  ground  of  privileged  communis 
cation^  ought  to  contain  a  distinct  allegation 
of  the  confidential  relation  between  the  vnt- 
ness  and  the  party  from  whom  he  derived 
his  information. 

Liberty  given  to  amend  a  demurrer. 

When  a  demurrer  to  an  interrogatory  by 
a  witness  has  been  overruled,  the  witness  wili 
be  ordered  to  pay  the  costs, 

A  demurrer  to  an  interrogatory  was  put 
in  by  a  witness. 

The  interrogatory  required  the  witness  to 
state,  whether  he  was  not  secretary  of  the 
Globe  Assurance  Company,  and  to  set  out 
various  particulars  relating  to  contracts  en- 
tered into  by  the  company. 

The  witness  said  that  he  was  secretary  to 
the  society,  and  demurred  to  the  remainder 
of  the  interrogatory. 

The  d^nurrer  was  in  this  form — "  The 
witness  saith,  that  as  confidential  officer  of 
the  Globe  Assurance  Company,  he  is  not 
obliged  to  answer  the  remainder  of  the 
interrogatory,  and  demurs  thereto." 

Mr,  Goldsmid^  for  the  demurrer. 

Mr,  Lovat,  control. 

Knight  Bruce,  V.C.  said,  he  thought  it 
was  necessary  that  there  should  be  a  distinct 
allegation  in  the  demurrer  that  the  witness 
was  a  confidential  officer ;  for,  though  he  had 
stated  so  on  his  examination,  he  (the  Vice 
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Chancellor)  was  not  able  to  look  at  it,  as  it 
had  not  been  published.  Ordered,  that  the 
demurrer  should  stand  over  for  a  ifortnight, 
and  that  the  witness  should  be  at  liberty  to 
attend  before  the  examiner,  and  amend  his 
demurrer. 

This  demurrer  was  not  mentioned  again. 

In  the  same  cause  another  demurrer  was 
put  in  by  another  witness  to  an  interroga- 
tory, and  overruled  by  the  Vice  Chancellor. 

Mr*  Lovat  applied  to  the  Court,  that  the 
costs  of  the  demurrer  should  be  paid  by  the 
witness  who  had  demurred.  He  stated,  that 
this  was  in  accordance  with  the  practice 
which  had  been  inquired  into ;  and 

Knight  Bruce,  Y.C.  ordered  the  costs  to 
be  paid  by  the  witness  accordingly. 


K.  Bruce,  V.C.l 
May  28,  80.    |      c^^s^tt  r.  bell. 

Parties — Administration  Suit — Deed  of 
Gift. 

An  iMtrument  was  executed  in  1835,  by 
which  A,  conveyed  to  B.  all  and  singular 
the  household  furniture^  silver  platen  watches^ 
china,  glass,  monies,  and  securities  for  money 
of  A,  which  should,  at  the  time  of  the  decease 
of  A,  be  situate  and  lying  in  and  upon  two 
particular  rooms  in  the  mansion  of  A,  A, 
by  his  wiU,  dated  in  1837,  bequeathed  all 
his  plate,  jewels,  household  furniture,  and 
effects  whatsoever  in  this  mansion  to  trustees, 
upon  certain  trusts,  A.  died  in  1839.  B, 
who  was  the  confidential  agent  of  A,  gave  no 
explanation  of  the  deed  of  1835,  and  did  not 
aUege  or  set  up  any  consideration  for  it. 
Whether  the  instrument  cf  1835  was  testa- 
mentary, qussre ; — but  held,  that,  considering 
it  as  a  deed  inter  vivos,  it  would  not  be  aided 
in  equity ;  and,  if  it  had  effect  at  law,  a  court 
of  equity  would  not  allow  it  to  stand. 

The  executors  of  a  testator,  three  days 
after  his  death,  paid  a  sum  of  money,  part  of 
the  testator*s  estate,  to  B,  in  satisfaction  of 
an  alleged  claim  by  B.  on  the  testator,  B, 
had  full  notice  that,  by  so  doing,  the  executors 
were  acting  hastily  and  improvidently,  and 
not  in  discharge  of  their  duty : — Held,  that 
in  a  suit  by  a  person  interested  under  the  will 
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of  the  testator,  for  the  administration  of  the 
estate  of  the  testator,  B.  might  be  made  a  party ^ 
without  any  allegation  of  collusion  or  insoU 
vency, 

A  person  appointed  by  the  will  of  a  tes- 
tator receiver  of  his  real  estate,  with  a  salary, 
is  a  proper  party  to  a  suit  for  the  adminis- 
tration of  that  estate. 

The  bill  was  filed  by  W.  W.  Consett,  the 
tenant  for  life  of  the  real  and  personal  estate 
of  Peter  Consett  under  his  will,  against  the 
trustees  and  executors  of  the  will,  the  other 
persons  interested  in  the  estate,  and  Mr. 
Benjamin  Wilson ;  and  the  object  of  the  suit 
was  to  have  the  estate  of  the  testator  admi- 
nistered, and  to  recover  from  Wilson  the  sum 
of  846^.,  alleged  to  have  been  improperly 
received  by  him  under  the  circumstances 
hereafter  stated.  The  right  of  Wilson  to 
retain  this  sum  was  the  only  point  in  the  case 
that  presented  any  difficulty. 

The  testator,  who  was  entitled  to  real 
property  producing  about  3,000Z.  a  year, 
lived  at  Brawith  Hall,  in  Yorkshire,  and 
was  a  gentleman  of  retired  and  eccentric 
habits.  The  defendant,  Wilson,  was  bailiff 
or  general  manager  of  the  property  of  the 
testator.  The  testator  occupied  only  two 
rooms  in  the  Hall,  one  of  which  was  called 
the  bed-room,  and  the  other  the  workshop. 
It  was  the  habit  of  the  testator,  when  he 
received  his  rents,  to  deposit  the  bills  and 
notes  in  an  iron  chest  which  stood  in  the 
bed-room,  and  the  gold  and  silver  in  a 
bureau  which  was  in  the  workshop. 

By  an  indenture  dated  the  26Ui  of  Sej,- 
tember  1835,  and  made  between  the  tes- 
tator of  the  one  part,  and  Wilson  of  the 
other  part,  it  was  witnessed,  that  in  consider- 
ation of  the  services  performed  by  the  said 
B.  Wilson  for  the  said  P.  Consett,  and  in 
further  consideration  of  10s.  paid  by  the 
said  B.  Wilson  to  the  said  P.  Consett,  the 
said  P.  Consett  bargained,  sold,  assigned, 
transferred,  and  set  over  unto  the  said  B. 
Wilson,  his  executors,  administrators,  and 
assigns,  all  and  singular  the  household  fur- 
niture, silver  plate,  watches,  clocks,  time- 
pieces, china,  glass,  printed  books,  monies 
and  securities  for  money,  and  other  effects 
of  what  nature  or  kind  soever,  of  the  said 
P.  Consett,  which,  at  the  time  of  his  decease, 
should  be  situate  and  l}ang  in  and  upon 
the  rooms  in  his  dwelling-house,  then  oc- 
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cuj^ed  by  him  at  Brawith  aforesaid,  com- 
monly called  or  known  by  the  names  of, 
and  occupied  by  him  as  Ms  bed-room  and 
workshop  (save  and  iexcept  a  certain  iron 
chest,  then  standing  and  being  in  the  bed- 
room aforesaid,  and  its  contents,  and  also 
saving  and  excepting  the  contents  of  a  cer- 
tain closet,  situate  in  the  workshop  aforesaid, 
commonly  called  or  known  by  the  name  of 
the  "plate  closet"),  and  all  the  right,  title, 
interest,  property,  benefit,  claim,  and  demand 
whatsoever  of  lum,  the  said  P.  Consett,  in, 
to,  and  upon  the  said  effects  and  premises  : 
to  have,  receive,  and  take  all  the  said  house- 
hold furniture  and  other  effects  and  premises 
thereinbefore  mentioned  and  intended  to  be 
thereby  assigned  unto  him,  the  said  B. 
Wilson,  his  executors,  administrators,  and 
assigns,  for  his  and  their  own  absolute  use 
and  benefit,  without  any  lawful  let,  suit, 
denial,  claim,  demand,  interruption,  and 
eviction  whatsoever,  of,  from,  or  by  any 
person  or  persons  whomsoever  claiming  or 
to  claim  by,  from,  through,  under,  or  in 
trust  for  him,  the  said  Peter  Consett,  his 
executors  or  administrators,  or  by,  with,  or 
through  his  or  their  or  any  of  their  act  or 
acts,  means,  consent,  privity,  or  procure- 
ment. 

This  deed,  soon  after  its  execution,  was 
delivered  by  the  testator  to  Wilson.  The 
deed,  which  had  been  attested  by  a  tailor 
and  a  grocer,  was  proved  by  them  in  the 
cause.  It  was  stated,  that  it  had  been  pre- 
pared by  a  solicitor,  who  was  then  deceased. 
This  was  all  the  evidence  that  was  produced 
by  Wilson  as  to  the  preparation  and  execu- 
tion of  the  deed. 

It  did  not  appear  that  the  services  ren- 
dered to  the  testator  by  the  defendant  in  the 
ordinary  course  of  his  duty  as  bailiff  or 
manager  were  gratuitous,  and  no  special 
services  or  consideration  for  the  deed  were 
set  up  or  suggested  by  him. 

The  testator  made  his  will,  bearing  date 
the  27th  of  July  1837,  and  thereby,  after 
devising  his  real  estate  as  therein  mentioned, 
gave  and  bequeathed  to  certain  persons, 
whom  he  also  named  executors,  all  his  plate 
and  jewels,  and  all  the  household  furniture 
and  utensils  of  every  description,  which,  at 
the  time  of  his  decease,  should  be  in  and 
about  the  mansion-house  at  Brawith  Hall, 
upon  trust,  to  permit  the  same  to  be  held 
by  the  persons  to  be  successively  entitled 


to  his  real  estate  in  the  nature  of  heir-looms. 
The  testator  also  directed  that  Wilson  should 
be  the  receiver  of  the  rents  and  profits  of  all 
his  freehold,  copyhold,  and  leasehold  here- 
ditaments for  the  term  of  twenty-one  years, 
if  he  should  so  long  live,  and  that  Ms  re- 
ceipts should  be  discharges  to  the  tenants, 
and  that  he  should  have  a  salary  of  lOOl.  a 
year. 

The  testator  died  on  the  7th  of  December 
1839.  A  female  servant  deposed,  that  on 
the  5  th  of  December,  when  the  testator  was 
lying  ill  in  bed,  the  deii^dant  Wilson  brought 
to  the  bedside  two  canvas  bags,  which  con- 
tained the  rents  he  had  received  that  day, 
and  that  the  testator  then  told  him  to  deposit 
them  in  the  bureau.  She  also  stated,  that 
the  testator  had,  very  shortly  before,  said 
that  every  thing  in  tlie  two  rooms,  except 
the  plate  chest  and  iron  chest,  belonged  to 
Wilson.  Some  other  evidence  as  to  de- 
clarations of  the  testator,  to  the  same  effect, 
since  the  date  of  the  will,  was  adduced  by 
the  defendant. 

The  bags  were  in  the  bureau  at  the  death 
of  the  testator.  On  the  10th  of  December, 
the  executors  delivered  the  money  and  notes 
which  were  in  the  bureau  and  in  the  two 
rooms  (other  tiian  in  the  iron  chest),  and 
which  amounted  to  the  sum  of  8462.,  to  the 
defendant,  in  the  presence  and  with  the  con- 
sent of  their  solicitor,  upon  the  producti<m 
of  the  deed  of  gift.  On  the  20th  of  the  same 
month,  they  demanded  this  sum  back  of  him, 
on  the  ground  of  having  erroneously  given 
it  to  him. 

The  plaintiff  confined  his  claim  to  the 
money,  the  rest  of  the  property  being  of 
trifling  value. 

Mr,  fViffram  and  Mr,  WiUeock,  for  the 
plaintiff. — First,  the  instrument  in  question 
is  testamentary— 

Ousletf  V.   Carroly  dted  in   Ward  v. 
Turner,  2  Ves.  sen.  440; 

Haberffhamv.  Vincent,  2  Yes.  jun.  231 ; 

Masterman  v.  Maherly,  2  Hagg,  £c. 
Rep.  235 ; 
and  being  testamentary,  it  was  revoked  by 
the  will,  which  was  dated  subsequ^tly. 
At  any  rate,  no  effect  can  be  given  to  it 
unless  it  be  proved.  Secondly,  since  pro- 
perty which  may  belong  to  a  person  sub- 
sequently to  the  date  of  a  deed,  cannot  at 
law  be  passed  by  that  deed,  this  instra- 
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mantis  inoperative  as  a  conveyance  at  law  of 
the  property  in  question ;  and,  as  Uiere  is  no 
considaaration,  equity  will  not  give  effect  to 
it.  Thirdly,  allowing  it  to  be  a  deed,  and  a 
deed  passing  the  property  at  law,  smce  it  is 
a  deed  of  gift  by  a  donor  to  a  person  stand- 
ing in  a  confidential  relation  to  him,  this 
Court  wiU  not,  as  the  matter  now  stands 
upon  the  defendant's  evidence,  pennit  it 
to  have  any  effect.  It  lay  upon  the  de- 
fendant satisfactorily  to  explain  the  whole 
transaction,  which  he  has  feuled  to  do. 

Bridgman  v.  Green^  2  Yes.  sen.  627. 

Huffuenin  v.  Baseley^  14  Yes.  273. 

GHffitha  V.  RohvM,  3  Madd.  191. 

Popham  V.  Brooke,  5  Russ.  10 ;  s.  c, 
6  Law  J.  Rep.  Chanc.  184. 

Hunter  v.  Atkins,  3  Myl.  &  K.  113. 

Dent  V.  BenneU,  4  Myl.  &  Cr.  269;  s.  c. 
8  Law  J.  Rep.  (n.s.)  Chanc.  125. 
Mr,  Russell  and  Mr,  Stevens,  for  the  de- 
fendant Wilson. — First,  the  bill  is  multi&- 
rious.  Secondly,  as  this  is  a  suit  for  the 
administration  of  the  estate  of  the  testator, 
Wilson,  having  no  interest  in  that  estate, 
has  been  improperly  made  a  party  to  the 
suit.  Thirdly,  whatever  may  be  the  rights 
of  the  plaintiff  to  the  sum  in  question,  he 
cannot  enforce  them  in  this  suit.  If  Wilson 
has  improperly  received  this  money,  he  is  a 
debtor  to  tiie  testator's  estate.  Now,  in  order 
to  entitie  a  plaintiff  to  make  a  debtor  a 
party  to  an  administration  suit,  and  keep 
him  before  the  Court,  he  must  charge  and 
establish  collusion  between  this  debtor  and 
the  executors,  or  the  insolvency  of  the  exe- 
cutors. 

Beckley  v.  Dorrington,  cited  in  Alsager 
V.  Rowley,  6  Yes.  749 ;  s.  c.  West 
Rep.  temp.  Haidwicke,  169. 

Bowsher  v.  Watkins,  1  Russ.  &  M.  277. 
There  is  no  insolvency  here  suggested; 
and  there  is  in  fact  no  doubt  the  trustees 
and  executors  are  perfectly  solvent.  There 
is  no  charge  of  collusion  between  the  ex- 
ecutoiB  and  Wilson.  The  executors,  with 
full  knowledge  of  all  the  drcnmstanees,  and 
acting  under  the  advice  of  their  solicitor, 
deliberately  paid  the  money  to  the  defen- 
dant. If  there  be  any  collusion  at  all,  it  is 
between  the  plaintiff  and  the  trustees.  For 
these  reasons  the  bill  ought  to  be  at  once 
dismissed  against  Wilson. 

Mr,  Swanston,  Mr,  Myhut,  Mr,  Heber* 
den^  and  Mr.  Sandys,  for  other  parties. 


[With  reference  to  the  second  point  made 
by  the  defendant  Wilson,  that  he  was  im- 
properly made  a  party  to  the  suit,  his 
Honour  observed,  that  under  the  clause  in 
the  testator's  wiU,  by  wliich  he  was  ap- 
pointed receiver,  he  had  an  interest  in  ^e 
testator's  real  estate,  and  that  he  was  pro- 
perly made  a  party  on  that  ground— ^S^Aatr 
V.  Lawless,  5  CI.  &  Fin.  129.] 

Knight  Bruce,  Y.C. — The  first  objec- 
tion is,  that  the  bill  is  multi^uious.  I  am 
not  bound  to  accede  to  that  objection.  At 
this  stage  of  the  cause,  it  is  in  my  discretion 
whether  to  allow  it  or  not;  and,  without 
deciding  the  point,  whether  the  bill  is  or  is 
not  multifarious,  I  do  not  allow  the  objec- 
tion. It  is  then  said,  that  Wilson  is  not  a 
necessary  or  proper  party.  I  need  not  enter 
into  this  point,  as  he  is  clearly  a  proper 
party  on  the  other  ground  I  have  mentioned 
before.  As  to  the  instrument  in  question, 
it  may  be  of  a  testamentary  character ;  if 
so,  I  cannot  act  upon  it,  as  it  has  not  been 
proved.  If  Wilson  pleases,  he  may  tender 
it  for  probate,  and,  when  this  is  done,  the 
Court  can  deal  with  it,  but  not  before.  If 
it  be  not  of  a  testamentary  character,  has 
this  instrument  any  legal  or  equitable  va- 
lidity as  to  the  846/.  ?  As  to  any  validity  in 
equity :  there  is  no  reason  to  suppose  that 
WOson's  services  were  gratuitous,  or  not 
remunerated,  or  that  the  testator  was  in  any 
manner  bound  to  execute  th^deed,  or  that 
the  testator  was  indebted  to  Wilson.  It  is 
therefore  a  piurely  voluntary  settiement,  and 
not  to  be  aided  in  this  court.  As  to  its 
legal  validity,  I  am  of  opinion  that  it  does 
not  operate  as  a  covenant,  or  assignment,  or 
pass  any  interest  at  law.  If  it  were  ma- 
terial to  have  the  effect  of  it  at  law  decided, 
it  might  be  right  to  send  a  case  to  a  court 
of  law ;  but  I  do  not  think  this  would  be 
of  any  advantage  to  Wilson.  There  is  here 
no  trace  of  good  advice.  The  instrument 
is  a  singularly  improvident  one,  and  ob- 
tained by  a  confidential  agent  firom  a  prin- 
cipal, without  advice,  and  has  been  pro- 
duced without  any  explanation.  I  am  of 
opinion  with  Lord  Eldon  and  Lord  Cotten- 
ham,  '*  that  those  who  meddle  with  such 
transactions,  take  upon  themselves  the  whole 
proof  that  the  thing  is  righteous*' — Dent  v. 
Bennett,  This  duty  Wilson  has  not  dis- 
charged.   Jt  is  impossible  on  geneml  princi- 
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pies,  and  the  peculiar  circumstances  of  this 
case,  to  allow  this  deed  to  have  any  effect. 
Wilson  then  contends  that  the  sum  in  ques- 
tion cannot  be  recovered  in  this  suit,  and  that 
he  does  not  come  within  the  exception  to 
the  rule  laid  down  in  Beehley  v.  Dorrington, 
This  objection  I  cannot  accede  to.  "Wilson 
obtained  possession  of  the  money  within  less 
than  a  week  after  the  death  of  the  testator, 
with  the  assent  of  the  executors,  having 
notice  of  the  will,  notice  that  the  executors 
had  acted  hastily,  improvidently,  and  not  in 
the  proper  discharge  of  their  duty.  Suppose 
that  the  plaintiff  is  clearly  entitled  to  the 
money,  why  should  I  render  further  litiga- 
tion necessary?  Without  displacing  the 
doctrine  laid  down  by  Lord  Haidwicke,  and 
acted  on  in  numerous  cases,  I  must  hold 
that  Wilson  is  liable  to  pay  the  money  in 
this  suit ;  and  I  think  this  quite  consistent 
with  that  doctrine. 

The  defendant  Wilson  to  pay  into  court 
the  sum  of  846Z.,  with  42.  per  cent,  from 
the  time  of  filing  the  bill.  Wilson  not  to 
pay  or  receive  any  costs  up  to  the  present 
time. 


K.  Bruce,  V.C.I  whitmabsh  ».  kobert- 


•} 


July  5.         J  SON. 

Baron  and  Feme — Power  of  Advance- 
ment, 

By  the  marriage  settlement  of  A,  and  By 
a  sum  of  stock  was  settled  upon  B,  the  in- 
tended wife^  for  life,  with  remainder  to  the 
children  of  the  marriage  in  the  usual  way,  and 
the  trustees  were  thereby  authorized  at  any 
time  during  the  lives  of  A,  and  B,  and  the 
survivor  of  them,  in  case  they,  he  or  she  should 
so  direct,  to  advance  a  portion  of  the  trust 
fund  for  the  benefit  of  the  children  of  the 
marriage.  There  were  several  children  of 
the  marriage.  A,  died;  B,  married  C; 
€,  assigned  the  fife  interest  of  B,  in  the 
fund  to  D,  for  valuable  consideration. 
Whether  by  virtue  of  a  direction  from  B,  to 
the  trustees,  specifying  the  sums  to  be  raised 
by  way  of  advancement,  and  proper  objects 
for  such  advances,  the  trustees  would  be 
authorized  to  raise  and  apply  such  sums 
«ccorrff«^^y— quaere. 

In  this  case,  whether  the  dividends  during 
the  joint  lives  of  C.  and  B,  or  during  the  life 
of  the  wife,  passed  to  Z)— quaere. 


By  the  marriage  settlement  of  Mr.  and 
Mrs.  Finlayson,  it  was  declared,  that  trus- 
tees should  stand  possessed  of  the  sum  of 
1,7002.  32.  per  cent,  consols,  which  had 
been  transferred  into  their  names,  upon 
trust,  to  pay  the  dividends  for  the  separate 
use  of  Mrs.  Finlayson  during  the  life  of  Mr. 
Finlayson,  and  after  his  decease  to  pay  the 
same  to  Mrs.  Finlayson  for  life,  and  after 
her  decease,  to  divide, the  principal  among 
the  children  of  the  marriage. . 

In  the  settlement  was  contained  the  usual 
power,  by  which  the  trustees  were  autho- 
rized at  any  time  or  times  after  the  decease 
of  Mr.  and  Mrs.  Finlayson,  or  in  the  life- 
time of  them,  or  the  survivor  of  them,  ia 
case  they,  he,  or  she  should  so  direct  by 
any  writing  under  their,  his,  or  her  hands, 
to  levy  or  raise  such  part,  as  therein  men- 
tioned, of  the  expectant  or  vested  portion 
of  any  child  or  children  for  lus,  her,  or  their 
advancement  or  benefit. 

There  were  several  children  of  the  mar- 
riage, all  of  whom  were  infuits  at  the  hearing 
of  the  cause. 

In  the  early  part  of  1837,  Mr.  Finlayson 
died,  and  Mrs.  Finlayson  soon  after  married 
the  defendant,  Mr.  Mileham. 

By  an  indentiu-e  dated  in  July  1837,  Mr. 
end  Mrs.  Mileham,  in  consideration  of  4502. 
assigned  to  the  plaintiff  Whitmarsh,  all  the 
dividends  to  accrue  due  on  the  stock  durisg 
the  life  of  Mrs.  Mileham.  The  trustees 
having  declined  to  pay  the  dividends  to  Mr. 
Whitmarsh,  the  bill  was  filed  by  him  against 
the  trustees,  Mr.  and  Mrs.  Mileham,  and 
the  infants,  for  the  purpose  of  obtaining  a 
direction  by  the  Court  for  such  payments. 

After  the  sale  to  the  plaintif[^  Mrs.  Mile- 
ham sent  a  paper  to  tiie  trustees,  to  the 
eflPect,  that  she  requested  them  to  make  ad- 
vances to  the  children  out  of  the  trust  fund ; 
but  neither  the  sum  nor  the  specific  object 
of  the  advance  was  mentioned.  This  paper 
was  proved  in  the  cause. 

Mr,  Russell  and  Mr,  SUnton  appeared 
for  the  plaintiff: 

Mr,  Wigram,  for  Mr.  and  Mrs.  Mileham : 
•and 

Mr%  Welford,  for  the  children. 

Mr,  James  Parker,  for  the  trustees,  raised 
two  questions,  which,  he  submitted,  must 
qualify  any  decree  of  the  Court  in  fevour 
of  the  plaintiff; — first,  as  Mrs.  Mileham's 
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ezecntioa  of  the  fueignment  was  totally 
inoperative,  whether  this  assignment  passed 
the  diyidends  to  accrue  during  her  life,  or 
only  those  during  the  joint  lives  of  herself 
and  Mr.  Mileham.  The  only  authority  on 
this  point  was  a  dictum  of  Lord  Cottenham 
in  Stiffe  v.  Everitt  (1)  ;  secondly,  whether 
the  marriage  with  Mr.  Mileham  and  the  as- 
signment to  the  plaintiff  extmguished  or 
suspended  the  power  given  to  Mrs.  Mileham 
by  the  settlement,  to  direct  advances  to  be 
made  by  the  trustees  out  of  the  capital  to 
the  children. 

Mr>  Ruasellf  in  reply,  contended,  that 
where  there  was  an  interest  coupled  with  a 
power,  if  the  interest  was  conveyed  away, 
the  power  was  extinguished.  There  was 
no  difference  in  this  respect  between  a  power 
to  appoint  generally,  and  a  power  to  appoint 
among  a  particular  class  —  Noel  v.  Lord 
Henhy  (2). 

Knight  Bruce,  V.C.  said,  he  would  pay 
no  attention  to  the  paper  which  had  been 
produced.  There  was  no  sum  specified  to 
be  raised,  and  no  object,  such  as  the  mar- 
riage of  a  daughter  or  the  apprenticing  of 
a  son,  suggested.  As  to  the  question 
whether  under  the  present  circumstances 
Mrs.  Mileham  could  direct  advances  to  be 
made  to  the  children,  he  thought  it  open  to 
very  considerable  argument:  it  had  often 
struck  him  as  one  of  the  res  dubi^B  of  the 
law :  but  he  certainly  should  not  express 
any  opinion  on  it,  unless  the  point  were 
properly  raised,  and  he  was  compelled  to 
decide  it.  There  was  another  question,  whe- 
ther a  life  interest  in  a  fund,  or  an  annuity, 
to  which  a  married  woman  was  entitled,  was 
to  be  considered  as  an  entire  chattel,  and 
therefore  liable  to  be  passed  by  the  assign- 
ment of  the  husband,  or  whether  the  interest 
only  for  the  joint  lives  of  husband  and  wife 
could  be  affected  by  him.  Both  these 
questions  he  should  leave  open. 

Declare  that  the  dividends  should  be  paid 
to  the  plaintiff  during  the  joint  lives  of  the 
husband  and  wife,  or  until  further  order. 

(1)  1  Myl.  &  Cr.  87;  8.o.  5  Law  J.  lUp.  (n.s.) 
Chane.  188. 

(2)  M'CleL  &  YOQ.  802. 


} 


KENDALL  V.  GRAKGER. 


M.R. 

July  2. 

Legacff — Charitable  Bequest. 

A  testator  bequeathed  the  residue  of  his 
estate  to  trustees,  to  be  by  them  applied  for 
the  relief  of  domestic  distress,  assisting  indi- 
gent but  deserving  individuals,  or  encourag- 
ing undertakings  of  general  utiUty : — Held^ 
that  the  trustees  had  the  option  of  applying 
the  fund  to  purposes  not  charitable,  and  that 
the  bequest  was  consequently  void, 

William  Kendall,  by  his  will,  dated  the 
25th  of  October  1830,  after  certain  legacies, 
devised  and  bequeathed  all  the  residue  of  his 
estate,  both  real  and  personal,  to  Frederick 
Granger  and  John  Squance,  their  heirs,  &:c., 
upon  trust,  to  sell,  and  to  pay  to  each  of  the  six 
daughters  of  his  brother,  who  were  plaintilSs 
in  this  suit,  400Z. ;  and  he  directed  that  the 
remaining  surplus  monies  should  be  at  the 
disposal  of  the  said  Frederick  Granger  and 
John  Squance,  to  be  by  them  applied  for  the 
relief  of  domestic  distress,  assisting  indigent 
but  deserving  individuals,  or  encouraging 
undertakings  of  general  utility,  in  such  mode 
and  proportions  as  their  own  discretion  might 
suggest,  irresponsible  to  any  person  or  per- 
sons whomsoever ;  provided  only,  that  should 
any  difference  or  d^erences  of  opinion  occur 
as  to  the  application  or  distribution  of  any 
part  of  such  surplus,  then  the  said  testator 
directed  that  such  differences,  as  they  might 
arise,  should  be  submitted  by  his  trustees  to 
the  judgment  of  Edmund  PoUexfen  Bastard, 
and  that  his  decision  should  be  binding  and 
conclusive  on  the  subject  in  controversy.  And 
the  said  will  stated  it  to  be  the  said  testator's 
express  wish  and  intention,  that  if  practic- 
able, the  whole  of  such  smrplus  monies  should 
be  distributed  and  disposed  of  within  three 
years  after  his  decease. 

The  testator  died  in  March  1832,  leaving 
his  six  nieces  before-mentioned,  and  their 
brother,  who  was  the  first  named  plaintiff 
on  the  record,  his  next-of-kin,  and  leaving 
the  first-named  plaintiff  his  heir-at-law. 

The  bill  was  filed  against  Mr.  Granger 
and  Mr.  Squance,  for  the  purpose  of  obtain- 
ing  a  declaration  that  the  bequest  of  the 
surplus  of  the  testator's  estate  was  void. 

Afr.  Kindersley,  Mr,  Flather  and  Mr, 
Terrell,  appeared  for  the  plaintiffs : 
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Mr.  Peniberton  and  Mr.  Smnbume^  for 
the  defendants,  and 

Mr.  Wray  appeared  for  the  Crown,  with- 
out  requiring  the  Attorney  General  to  he  made 
a  party. 

The  following  authorities  were  cited — 

Morice  v.  the  Bishop  of  Durham,  9  Yes. 

399. 
WilUams  v.  Kershaw,  5  CI.  &  Fin.  1 1 1 ; 

8.  c«  5  Law  J.  Rep.  (n.s.)  Chanc.  84. 
Ellis  V.  Se^,  1  Myl.  &  Cr.  386 ;  s.  c 

5  Law  J.  Rep.  (n.s.)  Chanc.  214. 
James  v.  AUen,  3  Mer.  1 7. 
Fezey  V.  Jamson,  1  Sim.  &  Stu.  69. 
43  EUz.  0. 4. 

The  Master  of  thb  Roils. — ^The  ques- 
tion is,  whether  this  is  a  will,  the  trusts  of 
which  make  it  obligatory  on  the  trustees  to 
apply  the  fund  to  charitable  purposes.  This 
is  not  a  question  whether  the  trustees  may 
apply  it  to  charitable  purposes,  but  whether 
they  are  bound  to  do  so.  The  decisions  go 
to  this,  that  there  must  be  no  option  be- 
tween charitable  purposes  and  other  pur- 
poses. It  might  be  either  those  purposes 
which  are  nomiaally  charitable,  or  purposes 
such  as  the  Court  construes  to  be  charitable, 
by  analogy  to  the  purposes  stated  in  the 
statute.  Difficulties  arise  from  the  vague^ 
ness  in  the  language.  There  is  no  charitable 
purpose  which  is  not  benevolent;  yet,  a 
trust  for  benevolent  purposes,  is  held  not  to 
be  charitable,  because  there  are  some  bene- 
volent purposes  which  the  Court  cannot  hold 
to  be  charitable  purposes.  So  in  the  word 
*' liberality/'  wMch  is  still  perhaps  more 
vague. 

In  this  case,  the  direction  is  to  apply  this 
fund  "  for  the  relief  of  domestic  distress,"  &c. 
I  confess,  in  my  view,  this  is  a  charitable 
purpose ;  for  it  is  to  relieve  domestic  dis- 
tress, and  it  would  be  a  charitable  purpose, 
because  of  the  word  "indigent.*'  But  there 
is  a  discretion  to  "  encourage  undertakings 
of  general  utility."  Charitable  purposes 
may,  I  consider,  very  well  be  purposes  of 
general  utility.  A  question  seems  to  me  to 
arise  in  this  way :  cases  of  benevolence  are 
all  cases  of  general  utility ;  but  the  term 
'*  general  utility"  is  so  large,  that  it  compre- 
hends purposes  which  are  not  charitable; 
and  comprehending  those  purposes  which 
are  not  charitable,  thene  is  an  option  for  the 


COOKE  V.  CRAWFORD. 


trustees  to  apply  the  ftmd  to  purposes  not 
charitable ;  and  this,  therefore,  takes  it  away 
from  those  purposes  which  would  make  the 
Court  interfere.  I  am  not  wholly  satisfied 
with  all  tiie  decisions  whidi  have  taken 
place  upon  tiiese  points.  I  think  there  are 
cases  in  which,  when  there  are  charitable 
purposes,  the  Court  would  require  the  fund 
to  be  applied  to  them.  But  I  think  this 
trust  is  not  one  which  can  be  carried  into 
effect,  as  a  trust  for  charitable  purposes. 

v.c.    \ 

July  12.  J 

Trusts  for  Sale — Devise  of  Estates  by 
Trustee  and  Heir-at-law. 

A  testator  devised  his  estates  to  three  trus- 
tees, upon  trust  that  they  or  the  survivors 
or  survivor  of  them,  or  the  heirs  of  such 
survivor,  should  as  soon  as  conveniently  might 
be  after  his  decease,  but  at  their  discretion, 
sell  his  said  estates.  Two  of  the  trustees 
disclaimed ;  the  third,  who  was  tJie  testator's 
heir-at-law,  proved  the  will,  but  died  without 
having  sold  the  estates ;  by  his  will  he  de- 
vised and  bequeathed  all  estates  vested  in  him 
as  trustee  to  the  plaintiffs,  upon  the  trusts 
affecting  the  same ;  the  plaintiffs  contracted 
to  seU  the  estates : — Held,  upon  bill  for  spe- 
cific performance,  that  the  trustee  and  heir 
of  the  original  testator,  who  accepted  the 
trusts,  was  not  authorized  in  devising  estates 
which  devolved  upon  him  as  trustee,  and  that 
his  devisees  had  no  power  to  execute  the 
trust  for  sale. 

William  Hall  (the  elder),  late  of  Fosdyke, 
being  seised  of  an  estate  of  fee  simple  in 
Fosdyke,  made  his  will,  dated  the  7th  of 
April  1836,  and  thereby  devised  to  his  son, 
William  Hall  (the  younger),  and  his  fiiends 
J.  Burkitt  and  W.  WooUey,  "all  his  mes- 
suages, lands,  hereditaments,  and  real  estates 
in  Fosdyke  aforesaid,  or  elsewhere  in  the 
said  coimty  of  Lincoln,  with  their  appurte- 
nances ;  upon  trust,  that  his  said  trustees,  or 
the  survivors  or  survivor  of  them,  or  the 
heirs  of  such  survivor  should,  as  soon  as 
conveniently  might  be  after  his  decease,  but 
at  their  discretion,  sell  all  the  said  real  estates 
and  hereditaments,  either  by  public  auction 
or  private  contract,  and  either  altogether  or 
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in  ievera]  parcels,  for  such  price  or  prices  as 
they  should  consider  the  value  thereof. "  And 
for  the  purpose  of  effectuating  any  and  every 
such  lBa]e,hetherehy  authorized  andempower- 
ed  his  said  trustees  and  their  heirs  to  make, 
enter  into,  and  executeall  necessary  contracts, 
conveyances,  or  other  assurances  to  or  in  &• 
vour  of  the  purchaser  or  purchasers  of  such 
estates  respectively,  his,  her,  or  their  appoin- 
tees, heirs  or  assigns ;  and  he  declar^  that 
the  written  receipt  or  receipts  of  the  said  W« 
Hall  the  younger,  J.  Burkitt  and  W.  Woolley^ 
or  the  survivors  or  survivor  of  them,  or  the 
heirs,  executors,  or  administrators  of  such 
survivor,  should  he  a  sufficient  discharge  to 
the  purchaser  or  purchasers  respectively  of 
any  of  his  said  real  estates,  to  he  sold  hy 
virtue  of  his  said  will,  for  the  purchase-money 
thereof,  or  for  so  much  thereof  as  in  such 
receipt  or  receipts  should  be  expressed,  or 
acknowledged  to  be  or  to  have  been  received ; 
and  that  such  purchaser  or  purchasers  there- 
of should  not  afterwards  be  obliged  to  see  to 
the  application  of  such  purchase-money,  or 
be  accountable  for  the  loss,  mis-application, 
or  non-application  of  the  same,  or  of  any 
part  thereof.  And  he  declared  and  directed, 
that  his  said  trustees,  their  heirs,  executors  or 
administrators,  should  hold  and  be  possessed 
of  the  money  arising,  and  to  be  produced 
firom  and  by  such  sale  or  sales  of  his  said 
real  estates  as  aforesaid,  upon  the  several 
trusts  thereinafter  mentioned  concerning  the 
same ;  and  he  gave  unto  the  said  W.  Hall, 
the  younger,  J.  Burkitt  and  W.  Woolley,all 
his  personal  estate  (except  as  therein  except- 
ed), upon  trust,  that  they  or  the  survivors  or 
survivor  of  them,  or  the  executors  or  admi- 
nistrators of  such  survivor,  should  as  soon 
as  conveniently  might  be,  after  his  decease, 
at  their  discretion,  call  in  all  such  sums  of 
money  due  to  him,  and  convert  into  money 
the  residue  and  remainder  of  his  said  per- 
sonal estate,  and  should  hold  such  money 
and  proceeds  therefrom  arising,  upon  the 
trusts  and  for  the  purposes  thereinafter  men- 
tioned ;  and  he  thereby  directed  his  said  trus- 
tees, their  heirs,  executors,  administrators, 
and  assigns,  to  hold  the  proceeds  arising  from 
the  sale  of  his  said  real  and  personal  estate, 
or  otherwise,  after  payment  of  the  costs  in- 
curred in  such  sale  or  sales  as  aforesaid,  and 
also  after  payment  thereout  of  all  his  funeral 
and  testamentary  expenses,  and  the  costs 
incurred  in  the  execution  of  his  will,  and  of 


all  jnst  debts,  upon  the  trusts  therein  men- 
tbned.  He  then  appointed  W.  HaU,  the 
younger,  J.  Burkitt,  uid  W.  Woollett,  exe- 
cutors of  his  will.  Ilie  testator  died  in  April 
1886. 

J.  Burkitt  and  W.  WooUey  declined  act- 
ing in  the  trusts  of  the  wiQ,  and  executed  a 
deed-poll  renouncing  the  trusts  thereof,  and 
the  will  was  duly  proved  by^  W.  Hall,  the 
younger,  the  heir-at-law  of  the  testator, 
who  took  upon  himself  the  execution  of  the 
trusts.  None  of  the  estates  of  the  testator 
were  disposed  of  during  the  life  of  W.  Hall, 
the  younger,  who  made  his  will  in  March 
1841,  and  thereby  devised  and  bequeathed 
all  the  estates  vested  in  him  as  a  trustee, 
unto  the  plaintiffs,  their  heirs,  executors, 
administrators,  and  assigns,  upon  the  trusts 
affecting  the  same  respectively,  and  he  also 
appointed  the  plaintiff  executors  of  his 
will.  W.  Hall,  the  younger,  died  in  April 
1841,  and  his  father's  estates  were,  by  virtue 
of  the  power  given  to  the  plaintiff  by  his 
will,  put  up  to  sale  by  auction,  and  were 
purchased  by  the  defendant,  who  paid  a  de- 
posit thereon. 

The  defendant  afterwards  refused  to  com- 
plete the  purchase,  alleging  that  the  plaintiffs, 
as  devisees  under  the  will  of  W.  Hall,  the 
younger,  could  not  execute  the  trusts  for 
sale  contained  in  the  will  of  W.  Hall,  the 
elder,  and  could  not  make  a  good  title  to  the 
property,  without  the  concurrence  of  the 
parties  beneficially  entitled  to  the  purchase- 
money  under  the  will  of  W.  Hall,  the  elder. 
The  phdntiffs  filed  their  bill  for  specific  per- 
formance of  the  contract,  charging  that  ihej 
were  able  to  make  a  good  title  to  the  here- 
ditaments and  premises,  without  the  concur- 
rence of  any  otitier  person. 

Mr,  Stuart  and  Mr.  J,  Parker,  for  the 
demurrer,  contended,  that  the  plamtiff  could 
not  exercise  the  power  of  sale  contained  in 
the  will  of  Mr.  Hall,  the  elder ;  that  it  was  a 
personal  confidence  which  could  not  be  held 
to  extend  to  the  heir  or  his  devisee.  If  a 
trust  could  be  executed  by  a  devisee,  so 
could  it  be  by  any  person  to  whom  the  legal 
estate  might  be  conveyed — Bradford  v.  BeU 
field  {!). 

Mr.  Richards  and  Mr,  Jehh,  contrak,  cited 
Adams  v.  Taunton,  5  Mad.  435. 
Cole V.  Wade,  l6YeB, 21. 

(1)  2  Sim.  264. 
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The  Vice  ChanCellob.*— The  sole  ques- 
tion isy  whether  a  person  to  whom  no  autho- 
rity  is  given  may  execute  a  trust.  It  is 
clear,  from  the  decision  in  Hawkins  v.  Kemp 
(2),  which  has  heen  confirmed  by  subsequent 
decisions,  that  the  law  is  certain  that  where 
three  persons  are  named  to  execute  a  trust, 
and  two  renounce,  the  remaining  one  may 
execute  alone ;  here  the  trust  is  to  be  exe- 
cuted by  the  trustees,  or  the  survivors  or 
survivor  of  them,  or  the  heirs  of  such  sur- 
vivor, as  soon  as  conveniently  might  be. 
I  admit  that  trustees  and  their  heirs  axe 
in  £Eict  the  same  thing ;  there  is  no  mention 
of  the  word  ''assigns"  in  that  portion  of 
the  machinery,  which  is  to  effect  the  sale, 
other  than  in  the  direction  to  place  out 
the  money  on  mortgage.  When  the  heir- 
at-law  thought  proper  to  devise  the  legal 
estate  he  had,  he  did  what  he  was  not  au- 
thorized to  do ;  and  I  enter  a  protest  against 
this,  that  heirs  should  be  at  liberty  to  devise 
estates  which  clevolve  upon  them  as  trustees. 
I  have  always  had  the  conviction,  that  it  was 
not  lawful  for  the  party  to  whom  the  trust 
estate  had  devolved  to  devise.it.  I  do  not 
see  the  dilference  between  a  conveyance 
during  life,  and  this  sort  of  post  mortem  con- 
veyance. If  such  a  conveyance  as  this  were 
lawful,  a  conveyance  during  life  would  also 
be  so.  It  appears  to  me,  after  the  decision 
in  Bradford  v.  Belfield^  which  has  always 
been  acquiesced  in,  that  I  am  bound  by  it ; 
but  also,  there  is  the  decision  in  Townshend 
V.  WUson{S\  which  is  binding  upon  the 
point.  I  therefore  think,  that  these  devisees 
of  the  heir-at-law  are  not  the  persons  to 
execute  the  trust. 

Demurrer  allowed. 


} 


AYLfiS  V,  cox. 


v.c. 

June  24. 

Creditors*  Suit — Evidence, 

A  decree  may  he  obtained  in  a  creditors* 
suitj  for  a  reference  to  the  Master  to  take 
the  usital  accounts  of  the  personal  estate,  and 
of  the  debts  of  an  intestate,  without  entering 
into  evidence  to  prove  the  plaintiff's  debts ; 
notwithstanding  the  bill  may  pray  a  sale  of 
the  intestate's  real  estate,  and  the  heir-at-law 
of  the  intestate  may  be  an  infant ;  the  form  of 
the  decree  being,  that  the  plaintiff  shall  be  at 

(2)  3  East,  410. 

(3)  3  Mad.  26k 


liberty  to  exhibit  an  interrogatory  to  prove 
his  debt. 

This  was  a  creditors*  suit,  and  the  bill 
prayed  that  the  usual  accounts  might  be 
taken  of  the  debts  and  personal  estate  of 
Anthony  Cox,  the  intestate  in  the  pleadings 
named,  and  if  necessary  for  a  sale  of  his  r^ 
estate.  The  intestate  died  on  the  2nd  of 
March  1842,  leaving  the  defendant  Charlotte 
Cox,  his  widow,  who  administered  to  his 
estate  on  the  2l8t  of  April  1B42,  and  three 
infiant  children,  him  surviving,  who  had 
severally  put  in  their  answers  to  the  plain- 
tiff's  bill,  but  no  evidence  had  been  gone 
into,  and  the  cause  now  came  on  for  hearing 
on  bill  and  answer. 

Mr.  S.  MiUer,  for  the  plaintiff,  said,  it  was 
very  important  that  no  time  should  be  lost 
in  proceeding  with  a  sale  of  the  intestate's  real 
estate  as  speedily  as  possible ;  and  in  order 
that  the  inquiries  might  be  proceeding  before 
the  Master  as  to  the  personal  estate  at  the 
same  time  that  the  evidence  necessary  to 
bind  the  iii&nt  heir  was  being  taken  before 
the  Examiner,  he  asked  for  a  decree  to 
take  the  usual  accounts  as  to  the  debts  and 
personal  estate  of  the  intestate,  with  liberty 
to  exhibit  an  interrogatory  to  prove  the 
plaintiff's  debt,  and  cited  Seton  on  Decreet, 
p.  364. 

Mr.  Boyle,  for  the  executor. 

The  Vice  Chancellor  said,  as  the  ad- 
ministratrix admitted  by  her  answer,  that  she 
believed  some  debt  to  be  due  to  the  plaintiff, 
he  would  make  the  decree  as  asked. 


K.  BaucE,  V.C.l 

Jul    11         i     ^'^^^^^  ^'  RIGBr. 

Practice, — Substituted  Service. 

Service  on  the  solicitor  of  a  party,  who 
had  concealed  himself  for  the  purpose  of 
avoiding  service,  not  allowed  to  be  taken  to 
be  good  service  on  that  party. 

On  the  18th  of  May,  £.  B.  Rigby  and 
others  filed  a  bill,  for  the  purpose  of  esta- 
blishing a  deed  of  appointment  of  a  iund  by 
a  person  deceased,  against  tlie  plaintiff, 
who  were  interested  in  this  fund  in  default 
of  appointment.     £.  B.  Rigby  retained  Mr. 


Digitized  by 


Google 


TRINITY  TERM,  1842. 


409 


Senrell  to  act  as  his  solicitor,  and  Mr.  Smith 
as  his  clerk  in  court  in  this  suit. 

On  the  25th  of  June  the  pLuntiffs  filed  a 
hill  against  E.  B.  Righy,  and  others,  for  the 
purpose  of  setting  aside  this  deed. 

The  solicitor  for  the  plaintiff,  by  his  affi- 
davit, stated,  that  he  was  unable  to  find 
E.  B.  Rigby,  and  that  he  believed  that  E.  B. 
Rigby  had  concealed  himself  for  the  pur- 
pose of  avoiding  the  service  of  the  subpoena. 
He  then  set  out  at  detail  several  attempts 
to  find  him,  and  several  drcumstances  from 
which  those  inferences  might  be  reasonably 
drawn. 

Mr  Cooper  now  moved,  on  the  part  of  the 

plaintiffs,  on  this  affidavit,  that  service  of  the 

subpoena  on  Mr.  Serrell  or  Mr.  Smith  might 

be  taken  to  be  good  service  on  E.  B.  Rigby. 

Kinder  v.  Forbes,  2  Beav.  503  ;  s.  c.  9 

Law  J.  Rep.  (n.s.)  Chanc.  288  ; 
Weynwuih  v.  Lambert,  3  Beav.  333, 
and  the  authorities  dted  in  those  cases,  were 
referred  to. 

Knioht  Brucb,  V.C.  said,  that  upon  the 
autlkorities  as  they  then  stood,  he  should 
decline  making  the  order.  He  required  the 
authority  and  sanction  of  the  Lord  Chan- 
cellor as  to  the  practice  in  such  matters, 
before  he  should  make  such  an  order  as  that 
now  sought. 


} 


RICHARDS  V.  PLATEL. 


IL.C. 

February, 

Practice, — Reversal — Consequential  Or^ 
der. 

Where  papers  upon  which  a  lien  is  claimed 
had  been  delivered  up,  pursuant  to  an  order 
upon  petition  at  the  Rolls,  pending  an  appeal 
upon  which  that  order  was  ultimatekf  re* 
versed: — Held,  (reversing  the  order  of  the 
Master  of  the  Rolls,)  that  restitution  of  the 
papers  should  be  ordered  upon  motion  and 
affidavits.  Such  a  motion  is  independent, 
and  is  not  open  to  any  objection,  upon  the 
ground,  that  an  order  upon  petition  cannot  be 
varied  by  motion. 

The  circumstances  of  this  case  appear  in 
10  Law  J,  Rep.  (n.s.)  Ch.  375  ;  s.  c.  1 
Cr.  4*  Phil.  70.  After  the  decision  of  Lord 
Cottenham,  which  is  there  reported,  the 
defendant  Platel  moved  at  the  Rolls,  that 
the  policies  which,  pursuant  to  the  former 
New  Sbkiei,  XI.— Chanc. 


Rolls  order,  had  been  delivered  up  to  the 
plaintiffs,  might'  be  restored,  in  accord- 
ance with  the  reversal  of  that  order  by  Lord 
Cottenham.  The  Master  of  the  Rolls  re- 
fused that  motion,  with  costs. 

The  motion  was  now  renewed  before  the 
Lord  Chancellor. 

Mr,  Bethell  and  Mr.  Anderdon,  in  sup- 
port of  the  motion. — The  Master  of  the  Rolls 
first  doubted  the  jurisdiction,  but  afterwards, 
while  admitting  it,  declined  to  interfere.  An 
argument  made  below  was,  that  the  only 
remedy  was  an  action. 

The  Lord  Chancellor  called  upon  the 
other  side. 

Mr.  Richards  and  Mr.  Tennant,  contr^. 
— The  policies  were  not  ordered  by  Lord 
Cottenham  to  be  re-delivered. 

[The  Lord  Chancellor.— No;  because 
he  did  not  know — ^regularly,  at  least — that 
they  had  been  delivered.  That  was ' '  supple- 
mental matter"  in  his  Lordship's  own  wonls.  I 
now  know,  that  pending  the  appeal  to  Lord 
Cottenham,  the  plaintiff  enforced  the  Rolls 
order.  It  is  said,  that  Platel  should  therefore 
have  amended  the  petition  which  he  had  pre- 
sented. That  was  one  course  which  he  might 
have  adopted,  but  I  do  not  think  he  was  pre- 
cluded firom  proceedingupon  the  old  petition.] 

There  is  a  difficulty  in  point  of  form. 
The  first  order  of  the  Master  of  the  Rolls 
was  upon  petition.  The  second  application, 
upon  which  this  is  an  appeal,  was  by  motion. 
It  is  only  an  order  upon  a  petition  of  coiurse, 
that  can  be  varied  upon  a  moti(m.  It  would 
be  to  vary  the  practice  for  centuries,  if  any 
order  is  made — Bishop  v.  WiUis{\).  Lord 
Cottenham  said,  upon  this  very  point,  *'  I 
can  give  you  no  relief  as  to  the  supplemental 
matter,  unless  you  bring  it  before  me  by 
supplemental  petition*'  (2). 

The  Lord  Chancellor. — I  csxuaSt  enter 
into  the  merits.  It  seems  to  me  that  this  is 
an  independent  motion,  not  seeking  to  vary 
an  order  upon  petition,  but  to  carry  into 
effect  Lord  Cottenham's  order,  and  to  pre- 
vent it  from  being  nugatory.  I  must  grant 
this  motion,  with  costs  of  die  application  at 
the  RoUs,  but  not  of  the  present  appeal. 

(1)  2  Yes.  sen.  US. 

(2)  There  wts  a  difference  in  the  recollection  of 
counsel  ae  to  what  passed  before  Lord  Cottenham; 
and  it  was  denied,  on  the  part  of  Platel,  that  he  used 
the  expression  quoted. 

SO 
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.c.    I 

J  7,  8./ 


HERRING  r.  CLOBERY. 


'Fees  to  Counsel — At^ 


L 

June 

Practice, — Costs- 
tachment. 

An  attachment  issued  against  a  party  for 
the  non-payment  of  costs  which  had  been 
taxed  by  the  Master,  It  appeared  that  part 
of  the  amount  certified  by  the  Master  to  be 
due,  consisted  of  fees  to  counsel,  which  had 
not  been  paid  till  after  the  Master^ s  certifi^ 
cote  had  been  granted.  Under  these  circum" 
stances,  the  attachment  was  set  aside,  and  it 
was  referred  back  to  the  Master  to  review 
his  taxation. 

The  plaintiff  in  this  suit  had  been  ordered 
to  pay  certain  costs.  The  bills  of  costs  had 
been  taxed  by  the  Master,  who  had  allowed 
some  fees  which  had  not  been  paid  to  coun- 
sel at  the  time  the  Master's  certificate  was 
obtained,  although  the  signature  of  counsel 
was  produced,  as  evidence  of  the  fees  having 
been  paid.     The  fees  were  afterwards  paid. 

The  plaintiff  did  not  pay  the  bill  of  costs ; 
and  an  attachment  issued  against  him  in  con- 
sequence. 

A  motion  was  now  made  on  behalf  of  the 
plaintiff,  that  the  attachment  might  be  set 
aside. 

Mr,  Tinney  and  Mr,  Wakefield  appeared 
in  support  of  the  motion,  and — 

Mr,  BethellsiidMr.Anderdon,  opposed  it. 

The  Lord  Chancellor  discharged  the 
attachment,  with  costs,  and  referred  it  back 
to  the  Master  to  review  his  taxation. 


•} 


SOUTH  V,  WILLIAMS. 


v.c. 

April  22 
June  24. 

Legacy — Release  of  Debt, 

A  testator  gave  his  residuary  estate  in 
moieties  to  his  son,  and  to  his  daughter,  who 
had  married  C,  Williams,  and  directed  that 
certain  sums  of  money  owing  to  him  by  C, 
Williams,  should  be  allowed  in  account  as 
part  of  the  share  of  his  daughter  in  his  resi- 
duary estate.  The  daughter  died  in  the 
lifetime  of  the  testator: — Held,  that  the 
death  of  the  daughter  did  not  affect  the  legacy, 
but  that  C,  Williams  was  released  from  his 


debts  to  the  amount  of  amoiety  of  the  testator* s 
residuary  estate, 

John  Breach,  by  his  will,  dated  the  31st 
of  January  1835,  gave  and  bequeathed  all 
the  residue  of  his  personal  estate  to  Thomas 
South  and  Thomas  Robson,  upon  trust  to 
convert  the  same  into  money,  and  after 
directing  his  trustees  to  pay  thereout  all 
his  just  debts,  &c.,  he  continued,  "And 
after  payment  thereof,  in  trust  for  my  son 
P.  J.  Breach,  and  my  daughter  Susan 
Elizabeth  Williams,  in  equal  proportions, 
as  tenants  in  common,  and  not  as  joint 
tenants,  but  subject,  as  to  the  respective 
shares  of  my  said  son  and  daughter,  to  the 
declaration  hereinafter  contained ;  and 
whereas,  on  the  dissolution  of  the  pvtner- 
ship  between  my  son  P.  J.  Breach  and  my 
son-in-law  Charles  Williams,  I  advanced  to 
my  said  son  the  sum  of  500/.,  as  a  consider- 
ation for  his  quitting  the  partnership  con- 
cern ;  and  whereas,  my  said  son  P.  J.  Breach 
is  also  justly  indebted  to  me  in  the  sum  of 
306/.  \s,  ^d,,  upon  his  bond,  bearing  date 
the  25th  of  March  1882,  payable  with  in- 
terest; now  I  do  hereby  declare  and  direct 
that  the  said  several  sums  of  5002.  and  30^1. 
\s,  Sd,,  or  so  much  thereof  respectively,  as 
shall  be  owing  to  me  at  the  time  of  my 
decease,  shall  be  deducted  from  the  share  of 
my  said  son  P.  J.  Breach,  of  my  said  resi- 
duary estate,  but  that  no  interest  due,  or  to 
become  due,  in  respect  of  either  of  the  said 
principal  sums,  shall  be  demanded  from,  or 
paid  by  him,  my  said  son;  and  whereas, 
upon  the  marriage  of  my  said  son-in-law, 
the  said  Charles  Williams,  with  my  said 
daughter  Susan  Elizabeth,  T  gave  and  paid 
to  the  said  C.  Williams,  the  sum  of  l,000i, 
as  a  marriage  portion  with  my  said  daughter, 
and  my  said  son-in-law,  the  said  C.  Wfl- 
liams,  is  also  justly  indebted  to  me  in  the 
sum  of  2,256/.  1*.  Sd,,  upon  his  bond^ 
bearing  date  the  25th  of  March  1882,  and 
also  in  the  further  sum  of  1,500/.,  on  his 
bond,  bearing  date  the  20th  of  December 
1834  :  now  I  do  hereby  declare  and  direct 
that  the  said  sum  of  1,000/.,  so  paid  to  the 
said  C.  WHliaras,  as  a  marriage  portion, 
and  also  the  said  two  several  sums  of  2,256/. 
Is.  3d,  and  1,500/.,  with  any  interest  that 
may  be  due  or  become  due  on  the  said 
sum  of  1,500/.,  but  exclusive  of  any  interest 
(which  shall  not  be  demanded  frt>m  or  paid 
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by  the  said  C.  Williams)  on  the  said  sum  of 
1,000/.  and  2,256/.  U,  d<2.,  or  either  of 
them,  or  so  much  thereof  respectively  as 
shall  be  owing  to  me  at  the  time  of  my  de- 
cease, shall  be  taken  or  allowed  in  account, 
as  part  of  the  share  of  his  wife,  (my  said 
daughter  Susan  Elizabeth)  of  my  said  resi- 
duary estate ;  and  in  case  the  balance  shall 
appear  to  be  against  the  said  C.  Williams 
and  Susan  Elizabeth  his  wife,  then  I  request 
and  direct  my  trustees  and  executors  to 
refrain  from  putting  in  force  the  aforesaid 
bonds,  or  either  of  them,  against  the  said 
C.  Williams,  and  also  to  refrain  from  calling 
for,  or  enforcing  immediate  payment  of  aU 
or  any  part  of  such  balance,  but  to  require 
and  take  from  the  said  C.  Williams,  such 
security,  real  or  personal,  for  the  payment 
thereof  with  law&l  interest,  by  instalments, 
at  guch  periods,  and  in  such  manner  as  my 
said  executors,  in  their  discretion,  shall 
think  fit;  but,  nevertheless,  upon  the  terms 
that  the  said  C.  Williams,  his  executors  or 
administrators,  do  and  shall  secure  and 
assure  the  payment  of  the  interest  of  such 
balance,  by  equal  half-yearly  payments, 
upon  the  trusts,  and  for  the  purposes  of  this 
my  vdll ;  and  I  appoint  the  said  Thomas 
South  and  Thomas  Robson,  joint  executors 
of  this  my  will," 

At  the  death  of  the  said  testator,  P.  J. 
Breach  and  Charles  Williams  continued  in- 
debted to  him  in  the  sums  mentioned  in  the 
wiU,  with  a  considerable  arrear  of  interest. 
The  testator's  daughter,  Susan  Elizabeth 
Williams,  died  after  the  date  of  the  will  in 
the  testator's  lifetime. 

The  bill  was  fried  by  the  trustees,  for  the 
purpose  of  carrying  into  effect  the  trusts  of 
the  will,  and  it  stated,  that  the  defendant, 
Charles  Williams,  claimed  to  treat  the  pro- 
vision in  the  will,  touching  the  debt  due  from 
him  to  the  testator,  as  amounting  to  a  legacy 
or  a  release  to  himself  thereof,  and  to  have 
remained  unaffected  by  the  death  of  his  wife, 
and  under  such  circumstances,  insisted  on  a 
right  to  retain  such  debt.  On  the  other 
hand,  the  defendant  P.  J.  Breach,  and  the 
defendants,  the  children  of  Susan  Elizabeth 
Williams,  alleged,  that  the  provision  insisted 
on  by  the  defendant  Charles  Williams, 
amounted  only  to  a  legacy  to  his  wife,  and 
lapsed  by  her  death,  and  that  the  same 
became  undisposed  of,  and  was  distributable 
as  in  a  case  of  intestacy,  amongst  the  next- 


of-kin  of  the  testator ;  and  further,  that 
the  defendant  Charles  Williams  claimed  to 
be  released  by  the  will  of  the  testator,  from 
liability  to  interest,  upon  the  principal  money 
so  owing  from  him  to  the  testator,  during 
the  testator's  lifetime,  while  the  other  de- 
fendants claimed  to  treat  him  as  liable 
thereto. 

Mr.  Bethell  and  Mr.  Eomilly,  for  the 
defendant  Charles  Williams,  cited — 

Hills  V.  mrley,  2  Atk.  605. 

Oke  V,  Heathy  1  Ves.  sen.  135. 

Elliot  V.  Davenport,  1  P.  Wms.  83. 

Mr,  Stuart  and  Mr.  F.  Bayley,  for  the 
children  of  Charles  Williams. 

Mr.  J.  Bailey^  for  the  defendant  P.  J. 
Breach. 

Mr.  Wakefield  and  Mr.  Goodeve,  for  the 
trustees. 

The  Vice  Chancellor. — Although  it  is 
perfectly  true  that  the  primary  object  of  the 
testator,  was  an  equal  division  of  Uie  residue 
of  his  personal  estate,  as  between  his  son  and 
his  daughter,  yet  it  appears  to  me  impossible 
not  to  see  that  he  did  intend  a  certain  benefit 
to  the  son-in-law,  and  that  benefit  was  to 
be  had  in  this  manner.  A  recital  is  made  of 
a  particular  amount  of  debt  due  from  the  son, 
which,  to  a  certain  extent,  is  released  from 
the  effect  of  the  law.  That  is  not  very  material. 
I  am  not  bound  to  consider,  as  regards  the 
son,  what  was  the  effect  of  that ;  but  then, 
with  respect  to  the  son-in-law,  notice  is 
taken,  that  the  testator  had  paid  to  him 
1,000/.  on  the  marriage.  The  language  is 
very  precise,  that  the  son-in-law  was  in- 
debted to  him  in  one  sum  stated,  and  also 
in  the  further  sum  of  1,500Z.  on  his  bond. 
He  recites  that  that  is  the  case,  and  then  he 
says,  '*  it  shall  be  taken  or  allowed  in  account, 
as  part  of  the  share  of  his  wife,  in  my  resi- 
duary estate ;  in  case  the  balance  shall  appear 
to  be  against  the  said  Charles  Williams  and 
Susan  Elizabeth  his  wife,  then  I  request 
and  direct  my  trustees  and  executors  to 
refrain  from  putting  in  force  the  aforesaid 
bonds,  or  either  of  them  ;"  by  which,  I  un- 
derstand he  means  this,  that  an  equation 
shall  be  struck  between  them,  on  one  side  the 
quantity  of  debts  due  from  the  son,  and  on 
the  other,  that  sum  which  would  be  com- 
posed of  the  1,000Z.  advanced  upon  the 
marriage  of  the  son-in-law,  and  of  die  other 
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two  Bams  which  were  due  on  the  son-in- 
law's  bond ;  and  when  the  equation  is  made, 
the  trustees  shall  no  longer  put  in  force  the 
aforesaid  bonds.  It  is  quite  plain,  the  tes- 
tator was  perfectly  aware  of  what  he  was 
about ;  "  they  shall  no  longer  put  in  force 
the  aforesaid  bonds,  or  either  of  them,  against 
the  said  Charles  Williams,"  which  is  a  per- 
sonal direction  in  effect,  that  he  shall  be 
released  from  the  bonds,  but  they  are  *'  to 
refrain  from  calling  for,  or  enforcing  imme- 
diate payment  of  all  or  any  part  of  such 
balance,  but  to  require  and  take  from  the 
said  Charles  Williams  such  security,  real  or 
personal,  for  the  payment  thereof,  with  law- 
frd  interest,  by  instalments,  at  such  periods, 
and  in  such  manner  as  my  executors  in  their 
discretion  think  fit.**  It  directly,  therefore, 
operates  to  change  the  nature  of  the  debt, 
which  was  due  from  Charles  Williams,  the 
son-in-law,  to  the  testator ;  for  the  operation 
will  be,  first  of  all,  to  determine  what  it  is 
that  shall  ultimately  be  payable  from  him  ; 
that  is  one  thing :  next  to  declare  that  the 
two  bonds  he  had  given,  shall  not  be  en- 
forced at  all:  and  thirdly,  that  for  so 
much  as,  upon  the  striking  of  the  balance, 
shall  be  determined  to  be  due,  such  security 
shall  be  given,  real  or  personal,  as  the  exe- 
cutors may  determine  upon,  and  which  they 
could  not  have  done  without  the  direction 
of  the  testator ;  and,  therefore,  my  opinion 
is,  that  the  death  of  the  daughter  during  the 
lifetime  of  the  testator,  has  made  no  dSffer^ 
ence  with  respect  to  that  part  of  the  trans- 
action. 

Declare  that  Charles  Williams  is  abso- 
lutely released  from  the  interest  due  at  the 
death  of  the  testator  on  the  sum  of  2,256/. 
Is.  Sd.  And  declare  as  between  the  estate 
of  the  testator  and  Charles  Williams,  the 
said  C.  Williams  is  released  to  the  amount 
of  the  debts  due  from  him  to  the  testator,  at 
his  decease,  to  the  extent  of  the  amount  or 
value  of  one  moiety  of  the  residuary  estate 
of  the  testator,  to  be  ascertained  in  the  man- 
ner hereinafter  expressed. 


NEWBOLD  9.  THORPE. 


L.C.    .1 
June  25.  / 
Practice. — Sth  Order  of  August  1841. 

An  order  made  by  the  Court  under  the  %th 
Order  of  August  1841,  need  not  he  served 
on  the  defendant. 


Application  had  been  made  to  the  Vice 
Chancellor  Knight  Bruce,  under  the  8th 
Order  of  August  1841,  that  the  plaintiff 
might  be  at  liberty  to  enter  appearance  for 
some  of  the  defendants  who  had  neglected 
to  appear  to  the  bill.  The  Vice  Chancellor 
Knight  Bruce  made  an  order  on  the  2l8t  of 
June  1842,  authorizing  the  plaintiff  to  enter 
an  appearance  for  the  defendants  at  the  ex- 
piration of  twenty  days,  if  the  defendants 
did  not  enter  an  appearance  within  that 
time ;  and  his  Honour  ordered  that  a  copy 
of  this  order  (of  the  21st  of  June)  should  be 
served  upon  the  several  defendants  within  a 
fortnight 

Mr.  Wright,  on  behalf  of  the  plaintiff, 
moved  before  the  Lord  Chancellor,  that  the 
latter  part  of  the  Vice  Chancellor's  order 
might  be  discharged;  and  contended,  that 
service  of  an  order  which  was  made  in  pur- 
suance of  the  8th  Order,  was  not  necessary, 
and  ought  not  to  be  required. 

The  Lord  Chancellor  granted  the  ap- 
plication. 


M.R.    \ 
uly  12.  / 


July 


ATTORNEY     GENERAL    V.    THE 
CORPORATION  OF  WISBEACH. 

Devise —  Charity — Corf  oration. 

A  testator  devised  to  the  corporqfion  of  W. 
a  house,  the  rent  of  which  he  took  to  be  401.  a 
year  and  better,  and  directed  one-Jutlf  the 
revenue  to  be  applied  to  increase  the  school- 
master's salary,  and  the  other  half  for  the 
poor  of  the  town ;  and  the  overplus  he  gave 
to  the  trustees,  and  to  repair  the  house. 
The  corporation  sold  the  house  to  redeem  the 
land-tax  on  aU  their  real  estate: — Held^ 
thai  the  corporation  were  liable  to  make 
good  the  amount  of  stock  purchased  to  redeem 
the  land-tax  with  the  money  arising  from 
the  sale ;  and  that  payments  which  the  cor- 
poration  had  regularly  made  of  an  amount 
equal  to  the  land-tax  redeemed,  but  less  than 
the  amount  of  the  dividends  on  the  stock,  were 
not  sufficient. — Held  also,  that  the  charity 
was  entitled  to  the  whole  income  arising  firom 
the  trust  property. 

John  Crane,  by  his  will  dated  the  26tli 
of  June  1651,  devised  as  follows : — "  I  give 
to  the  town  of  Wisbeach,  wherem  I  was 
bom,  my  house  or  inn  there  standing  in  the 
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Market  HOI,  known  or  called  the  Black 
Bull,  with  the  oil  mills  thereto  belonging, 
bam,  stables,  shops,  oil-house,  and  fdl 
thereto  belonging :  the  one-half  of  the  re- 
venue to  amend  the  schoohnaster's  wages  of 
the  free  school>  and  the  other  moiety  to  be 
laid  out  at  the  best  time  of  the  year  to  buy 
com  and  firing  to  be  given  to  the  poor  of  the 
same  town  a^ut  Christmas  or  New  Year*s 
day.  This  is  to  be  done  by  the  ten  men 
corporate  of  the  town  of  Wisbeach,  or  six 
of  the  best  men  in  that  town.  I  take  the 
rent  to  be  40/.  a  year  and  better.  The 
overplus  I  give  to  ten  men,  or  others  ap- 
pointed for  die  doing  thereof,  and  to  repair 
the  house  as  they  see  cause,  desiring  them 
they  use  the  tenant  well  as  I  have  done." 

The  testator  died  in  the  year  1654. 

In  1802,  the  corporation  sold  these  pre- 
mises for  1,642^.  9«.,  part  of  which  sum, 
namely,  1,5901.,  they  inyested  in  the  pur- 
chase of  2,27H.  Ss.  6d.f  SI.  per  cents.,  for 
the  redemption  of  the  land-tax  on  Uiese 
premises,  and  then-  other  property,  and  the 
remainder  (after  payment  of  costs  and  ex- 
penses) they  paid  over  to  the  town  bailiff  of 
the  corporation. 

In  1666,  upon  the  inclosure  of  Wisbeach 
High  Fen,  an  allotment  of  eight  acres  was 
made  to  the  corporation  in  respect  of  these 
premises,  which  allotment  now  produced  a 
rent  of  8/.  per  annum. 

The  corporation  paid,  in  respect  of  this 
charity,  the  following  sums  yearly — 59/.  6«., 
the  amount  of  the  land-tax  which  they 
redeemed ;  8/.  the  rent  of  the  allotment ; 
and  2/.  I85.  the  dividend  on  96/.  15«.  2d. 
stock  in  the  8/.  per  cents.,  amounting  toge- 
ther to  70/.  48.  The  master  had  always 
received  20/.  per  annum,  and  the  surplus 
was  given  to  the  poor. 

The  information  prayed  that  it  might  be 
declared,  that  the  charity  was  entitled  to  the 
whole  of  the  said  sum  of  2,271/.  Ss.  6d.  SI. 
per  cent,  consols,  or  to  have  transferred  to 
them  a  sum  of  stock  equal  to  the  said  2,271/. 
Ss.  6d.  31.  per  cent,  consols,  and  was  enti- 
tled to  the  whole  of  the  interest  and  divi- 
dends thereof ;  and  that  the  said  corporation 
might  be  decreed  to  account  for  and  make 
good  to  the  said  charity  the  whole  amount 
of  the  difference  between  the  sums  actually 
and  properly  paid,  and  applied  by  them  to 
and  for  the  purposes  of  the  said  charity  in 
respect  of  the  dividends  of  the .  said  stock. 


and  the  fiiU  amount  of  such  diyidends  which 
had  accmed  due,  for.  or  in  respect  of  such 
last-mentioned  stock  since  the  purchase 
thereof  as  aforesaid. 

The  information  was  filed  against  the 
corporation,  the  master  of  the  school,  and 
the  trustees  who  had  been  appointed  under 
the  Municipal  Corporations  Act. 

The  corporation  of  Wisbeach  consisted  of 
"  ten  men  of  the  better,  more  honest  and 
discreet  burgesses  of  the  said  town,  being 
householders." 

The  corporation  stated  in  their  answer, 
that  the  house  devised  by  Crane  had  been 
subject  to  the  land-tax,  and  that  the  owners 
of  that  house  had  been  liable  to  repair  he 
wharf  or  river-wall  in  front  of  it ;  but  that 
the  corporation  had  sold  it  free  from  those 
burthens,  and  they  claimed  a  compensation 
on  these  grounds,  in  case  the  Court  should 
require  them  to  make  good  the  stock. 

Mr.  Pemberton  and  Mr.  Blunt  appeared 
for  the  information. 

Mr.  Kindersley  and  Mr.  Metcalfe,  for 
the  corporation,  cited  Attorney  General  v. 
Gaseoigne  (1). 

Mr.  George  Turner  appeared  for  the 
master  of  the  school ;  and 

Mr.  Bellamy,  for  the  trustees. 

The  Master  op  the  Rolls.  —  The 
words  of  this  bequest  are  sufiiciently  am- 
biguous ;  at  the  same  tin^e  I  do  not  think 
the  constraction  can  be  very  well  doubted. 
"  I  give  to  the  town  of  Wisbeach" — ^that 
certiunly  means  the  corporation — "my 
house  or  inn  there  standing  in  the  Market 
Hill,  known  or  called  the  Black  Bull,  with 
the  oil-mills  thereto  belonging,  bam,  sta- 
bles, shops,  oil-house,  and  all  thereto  belong- 
ing ;  the  one-half  of  the  revenue  to  amend 
the  schoolmaster's  wages  of  the  free  school, 
and  the  other  moiety  to  be  laid  out  at  the 
best  time  of  the  year  to  buy  com  and  firing 
to  be  given  to  the  poor  of  the  same  town, 
about  Christmas  or  New  Year's  day :  this 
to  be  done  by  the  ten  men  corporate  of  the 
town  of  Wisbeach,  or  six  of  the  best  men  in 
that  town."  Therefore,  it  was  not  precisely 
in  the  mind  of  the  testator  here,  ^^ho  was  to 
be  employed  in  the  doing  of  this  work  ;— 
it  might  be  ten  men,  corporators  of  Wis- 


(1)  2  Myl.  &  K.  647 ;  a.  c.  1  Uw  J.  Rep.  (n.i.) 
Cluuic.  122. 
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beach,  or  it  might  be  ax  of  the  best  men  in 
that  town.  ''  I  take  the  rent  to  be  401,  a 
year  and  better :  the  overplus  I  give  to  ten 
men  or  others  appointed  for  the  doing 
thereof,  and  to  repair  the  house  as  they  see 
cause,  desiring  them  they  use  the  tenant 
well  as  I  have  done,"  and  so  on.  What  is 
contended  by  the  corporation  is,  that  this  is 
a  gift  of  the  overplus  to  the  corporation. 
It  is  difficult  so  to  construe  it ;  because  he 
desires  what  is  to  be  done  by  the  ten  cor- 
porators of  Wisbeach,  if  possible.  It  might 
be  the  corporation  meant  by  him,  for  it  is  in 
the  alternative, — "  or  six  of  the  best  men  in 
that  town,"  which  may  be  persons  varying 
from  year  to  year,  not  persons  taking  a 
perpetual  gift  such  as  here  supposed.  **  40/. 
a  year  and  better"  certainly  does  seem 
to  me  to  mean  more  than  40/.  a  year.  "40/. 
a  year,"  and  "  the  overplus  I  give  to  the 
ten  men  or  others  appointed  for  the  doing 
thereof,  and  to  repair  the  house  as  they  see 
cause."  I  do  not  think  this  does  amount 
to  more  than  this,  that  what  overplus  there 
may  be  beyond  what  is  required  for  the 
school,  which  is  given  in  these  contradictory 
terms  before,  shall  be  employed  in  paying 
those  persons,  whoever  tbey  may  be— the 
ten  men  or  the  others — who  are  appointed 
for  doing  this,  and  also  for  repairs.  In 
other  words,  he  seems  to  me  to  have  meant 
to  reserve  out  of  that  which  was  to  be 
divided  between  the  poor  and  the  school- 
master, a  portion  for  the  remuneration  of  the 
persons  who  are  employed,  and  for  the 
repairs.  Certainly  the  words  are  very  am- 
biguous, and  it  is  not  very  easy  to  come  to 
a  conclusion  upon  them  perfectly  satisfEictory. 
It  appears  to  me  that  is  the  result  of  it.  I 
cannot  think  the  corporation  were  in  the 
least  to  blame  in  coming  to  an  opposite 
conclusion,  and  these  words  afford  very 
natural  reasons  for  them  to  do  it.  The  cor- 
poration did  what  was  irregular  when  they 
sold  the  property  and  converted  it  into 
stock  ;  and  afterwards,  when  they  sold  the 
Stock  and  made  it  the  means  of  purchasing 
the  land-tax.  Those  things  are  irregularities. 
The  Attorney  General  at  this  time  is  attempt- 
ing to  claim  the  stock,  and  claiming  the 
stock,  I  think  the  corporation  are  entitled  to 
the  allowance  mentioned  by  Mr.  Kindersley. 
It  is  part  of  the  value  of  that  stock  which  was 
employed  in  purchasing  the  land-tax  of  this 
house;    they  bought  the  land-tax  of  the 


house,  and  having  sold  the  house,  they  take 
upon  themselves  the  burthen  attached  to  the 
house  with  respect  to  the  river  wall,  so  that 
the  stock  does  not  represent  the  clear  value 
of  the  house,  but  more, — it  represents  the 
house,  together  with  the  land-tax  charged 
upon  the  house,  and  the  rent-charge  for 
repairing  the  river  wall.  With  respect  to 
that,  it  seems  to  me,  they  are  entitled  to 
some  deduction  from  that  sum.  How  that 
is  to  be  ascertained,  I.  do  not  know:  I 
suppose  it  could  be  ascertained  without 
much  difficulty.  The  stock  was  purchased 
from  the  money  arising  from  the  house ;  but 
the  purchase-money  which  was  obtained  for 
the  house  was  greater  than  it  would  have 
been  if  the  corporation  had  not  taken  upon 
themselves  the  charge  of  repairing  the  river 
wall.  If  they  had  sold  it  subject  to  that 
charge,  as  they  held  it  themselves,  the  pur- 
chase-money would  have  been  less,  and  so 
with  respect  to  the  land-tax.  It  seems  to 
me,  therefore,  that  the  stock,  subject  to 
those  deductions,  ought  to  be  replaced. 
With  respect  to  the  costs  of  the  suit,  cer- 
tainly, if  it  were  a  mere  question  of  con- 
struction, I  should  have  thought  the  corpo- 
ration were  entitled  to  costs,  they  being 
brought  here,  and  the  costs  arising  from  the 
construction  of  the  will  of  this  testator,  which 
is  in  terms  extremely  ambiguous  and  likely 
to  mislead  them,  supposing  the  construction 
I  have  put  upon  it  is  correct.  With  respect 
to  the  others,  they  were  brought  here  for  the 
purpose  of  claiming  from  the  corporation  a 
specific  sum.  I  think  I  shall  not  do  wrong 
in  this  case  if  I  make  this  decree  against 
them  without  costs  :  the  Attorney  General 
to  have  his  costs,  and  the  schoolmaster. 


CALDICOTT  r.  CALDICOTT. 


K.  Bruce,  V.C.\ 
August  3.      j 

Legacy — Tenant  for  Life  of  Residue, 

Tenant  for  life  of  a  residue  entitled  to 
interest  at  4L  per  cent,  on  the  values  of  such 
items  of  the  property  of  the  testator  as  were 
not  in  a  proper  state  of  investment  either  at 
the  death  of  the  testator,  or  the  end  of  the 
first  year,  taking  in  each  case  the  less  value^ 

This  case  is  reported  supra,  p.  158.  The 
cause  now  came  on  for  frirther  directions. 
The  Master,  by  his  report,  found  the  valuta 
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of  the  items  oi  property,  which  were  not  in 
a  proper  state  of  investment  at  the  death  of 
the  testator,  and  he  stated  the  value  of  them 
at  the  death  of  the  testator,  and  also  at  the 
end  of  the  first  year. 

Knight  Bruce,  V.C.  ordered  that  4/. 
per  cent,  on  the  values  of  some  of  the  items 
at  the  death,  and  of  others  at  the  end  of 
the  first  year,  taking  in  each  case  the  smaller 
of  the  two  values,  should  he  paid  to  the 
tenant  for  life,  firom  the  death  of  the  tes- 
tator. He  repeated,  that  he  should  act  in 
all  future  cases  upon  the  rule  laid  down  in 
Gibson  v.  Batt{\ ),  and  Walker  v.  Shore  (2). 


,  V.C") 


WiGRAM, 

May  26 ;       >     liley  r.  hey. 
June 

Devise— Trusi —  Charity — Perpetuity — 
Uncertainty. 

F,  L,  devised  real  estates  to  trustees^  upon 
trust  to  distribute  the  rents  among  certain 
^^  farnlies^'*  according  to  their  circumstances^ 
as,  in  the  opinion  of  the  trustees,  they  may 
need  assistance,  whose  names  are  hereinafter 
mentioned,  (the  will  then  named  twenty-four 
persons)  : — Held,  that  this  was  a  good  trust, 
and  not  void,  as  a  charitable  use,  nor  on  the 
ground  of  uncertainty  or  perpetuity, 

F.  Liley,  by  his  will,  dated  23rd  of  April 
1837,  after  directing  payment  of  his  debts, 
gave  all  his  real  estates  at  K,  to  the  vicar 
and  churchwardens  of  the  parish  of  K,  and 
their  successors,  and  to  G.  H.  the  elder, 
G.  H.  the  younger,  J.  B,  and  T.  B,  their 
heirs  and  assigns,  in  trust  to  receive  the 
rents,  and  apply  the  same  as  follows :  to 
Hannah  B,  an  annuity  of  15Z.,  for  her  life ; 
also  to  the  trustees  of  the  D.  Sunday  School 
2/.  per  annum  ;  also  to  the  new  school  21, 
per  annum,  and  to  apply  the  remainder,  if 
any,  in  the  manner  following : — "  Upon 
each  1st  of  December,  or  St.  Thomas's  day, 
in  every  year,  to  distribute  among  certain 
families,  according  to  their  circumstances, 
as  in  the  opinion  of  the  trustees  they  may 
need  assistance,  whose  names  are  hereinafter 
mentioned.**  (Here  followed  the  names' of 
twenty-four  persons.) 

(1)  7  Ves.  89. 

(2)  19  Ves.  887. 


The  plaintiff,  as  heir-at-law  of  the  testa- 
tor, filed  his  bill  against  the  devisees  in 
trust  under  the  will,  seeking  to  set  aside 
these  trusts  as  void  for  perpetuity,  and  as 
too  indefinite  in  their  objects  for  the  Court 
to  compel  execution  of  them. 

The  only  question  was,  as  to  the  trusts 
of  the  remainder  of  the  rents. 

Mr,  Rogers,  for  the  plaintiff. — This  is  a 
trust  for  charitable  purposes,  and  void  within 
the  Statutes  of  Mortmain;  secondly,  it 
transgresses  the  rules  of  perpetuity,  and, 
being  void  in  its  creation,  is  incapable  of 
modification. 

Lord  Southampton  v.   the  Marquis  of 

Hertford,  2  Ves.  &  B.  54. 
Duhe  of  Marlborough  v.  Godolphin^  8 
Ves.  sen.  61. 
Thirdly,  it  is  too  indefinite  for  the  Court 
to  execute,  and  therefore  void — EUis  V. 
Selby  (1).  The  word  "  family,"  cannot  be 
held  to  mean  any  definite  persons. 

Ommanney  v.  Butcher,  Turn,  k  Russ. 

260. 
Coxe  V.  Basset,  3  Ves.  155. 
Leake  v.  Robinson,  2  Mer.  363. 
Mr.  Elmsley,  for  some  of  the  families 
named. — The  word  "  family"  is  suflSciently 
definite. 

Brown  v.  Higgs,  8  Ves.  574. 
Wright  V.  Atkyns,  17  Ibid.  260. 
Pierson  v.  Garnet,  2Bro.  C.C.  38. 
This  is  not  a  charity — Morice  v.  the  Bishop 
of  Durham  (2),  but  a  trust  for  certain  per- 
sons, with  a  power  of  selection  in  the  trus- 
tees.    The  question  of  perpetuity  does  not 
arise  at  present. 

Mr.  Twells,  for  the  trustees. 
Mr.  Rogers,  in  reply. 

June  4.— WiGRAM,  V.C. — In  this  case, 
the  heir-at-law  contends,  that  the  devise  is 
void  on  three  grounds  :  first,  because  it  is 
for  a  charitable  purpose ;  secondly,  on  the 
ground  of  perpetuity ;  thirdly,  because  the 
objects  are  uncertain.  In  order  to  try  the 
value  of  the  first  objection,  I  shall  assume 
that  the  other  two  cannot  be  sustained.  A 
devise  to  objects,  however  poor  they  may 
be,  is  not  a  devise  for  charitable  purposes. 
Upon  the  second  point,  I  was  referred  to 
Wright  v.  Atkyns,  for  the  opinion  of  Lord 

(1)1  Myl.  &  Cr.  286 j  s.  c.  5  Law  J.  Rep.  (n.8.) 
Chanc.  214. 

(2)  9  Ves.  399,  405. 
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Eldon,  she^nflgthe  great  difficulty,  in  such 
cases,  of  putting  a  constraction  on  the  word 
*'  family."  But  I  am  inclined  to  think,  the 
testator  himself  has  put  the  construction 
upon  it,  and  that  the  persons  named  in  the 
will  are  the  objects  described  by  the  word— 
Bamea  y.  Patch {3),  CruwysY.  Colman{4\ 
Pyot  V.  Pyot(b\  Sugden  on  Powers,  684, 
538,  5th  edit.  I  admit,  that  where  an  un- 
defined interest  is  given,  the  Court  cannot 
execute  the  trusts ;  but  where  the  will  directs 
that  the  objects  are  to  take  in  succession, 
there  can  be  no  reason  why  the  devise  is  to 
be  held  void,  on  the  ground  of  perpetuity. 
Inquiries  must  be  directed,  with  respect  to 
the  state  of  the  £Eunilies,  whether  the  persons 
named  were  living  or  dead,  and,  if  any  of 
them  were  dead,  whether  they  had  left  any 
and  what  children,  reserving  liberty  to  the 
heir-at-law  to  apply. 


} 


BOURNE  V,  BOURNE. 


WlORAM,  V.C. 

June  6, 28. 

Mortgage — Trust  for  Sale-^-^Conversion, 

A,  conveys  real  estate  by  way  of  mortgage 
to  Sf  his  heirs  and  assigns,  as  trustee  for  the 
mortgagee,  upon  trust,  after  default  in  pay^ 
ment  by  A,  at  his  and  their  discretion  abso* 
lutely  to  sell,  ^c,  and  after  payment  of  the 
mortgage  debt,  expenses,  S^c.  upon  trust  as  to 
the  surplus  for  A,  his  heirs,  executors,  ad- 
ministrtUors,  an  dassigns.  After  A*s  death 
the  estate  is  sold : — Held,  that  the  surplus 
proceeds  of  the  sale  were  to  be  considered  as 
realty, 

W.  Bourne,  being  seised  in  fee  of  property 
subject  to  a  mortgage  to  Dunn,  who  was 
desirous  of  being  paid  off,  requested  Good 
to  advance  the  money  necessary  for  that 
purpose,  and  also  to  make  him  a  further 
advance  upon  the  property,  which  Gfood 
consented  to  do.  Accordingly,  by  lease  and 
release  of  the  Idth  and  14th  of  June  1822, 
between  Bourne  of  the  first  part,  Dunn  of 
the  second  part,  Grood  of  the  third  part, 
Southall,  a  trustee  for  Good  of  the  fourth 
part,  and  Barber,  trustee  of  a  term,  of  the 
fifth  part,  the  property  was  conveyed  to 
Southall  in  fee,  dischaiged  of  the  mortgage 

(8>  8  Vei.  604. 
(4)  9  Ibid.  319. 
(6)  1  Ves.  sen.  335. 


to  Dunn,  upon  trust,  to  allow  Bourne  to 
hold  till  de&ult  in  payment  of  the  mortgage 
money,  &c. ;  and  in  case  of  de&ult,  that 
Southall,  his  heirs  and  assigns,  should  enter 
into  the  possession  of  the  premises,  and  into 
the  receipt  of  the  rents  and  profits,  and  at 
his  or  their  discretion  absolutely  sell  the 
premises,  or  any  part  thereof,  and  stand  pos- 
sessed of  the  proceeds  of  such  sale,  after  pay- 
ment of  the  mortgage  debt,  expenses,  &c. 
for  Bourne,  his  heirs,  executors,  administra- 
tors and  assigns.  Bourne  died,  and  by  his 
will,  gave  all  his  interest  in  the  mortgaged 
premises  to  the  plaintiffs.  The  property 
was  afterwards  sold  by  Southall,  and  the 
personal  representatives  and  the  devisees 
both  claiming  the  surplus  proceeds  of  the 
property,  the  devisees  filed  their  bill  to  esta- 
blish their  claim. 

Mr.  Girdlestone,  for  the  trustees  under 
the  will,  objected,  that  the  personal  repre- 
sentatives of  the  testator  ought  to  have  been 
made  parties  to  the  bill. 

Mr,  Sharpe  and  Mr,  B,  Parry,  for  the 
plaintiffs. — If  the  estate  had  been  sold  in 
the  lifetime  of  the  testator,  the  surplus  pro- 
ceeds would  have  been  personalty ;  but  as 
it  was  not  sold  till  after  his  death,  they  re- 
tain their  character  of  realty,  and  the  perso- 
nal representatives  are  not  then  necessaiy 
parties. 

Wright  Y.  Rose,  2  Sim.  &  Stu.  323. 
Shadforth  v.  Temple,  10  Sim.  184. 
Coote  on  Mortgages,  p.  157. 

Mr.  Cameron,  for  the  heir-at-law. 

June  28. — ^Wigram,  V.C.  —  I  take  the 
rule  of  the  court  to  be  this :  if  a  person 
charges  his  property  with  the  payment  of 
his  debts,  or  conveys  it  to  a  trustee  for  the 
payment  of  his  debts,  and  there  is  no  indi- 
cation of  an  intention  to  convert  it  out  and 
out,  if  the  property  should  not  be  converted  at 
the  time  of  his  death,  it  is  real  estate ;  if  con- 
verted at  the  time  of  his  death,  it  is  personalty. 
But  unless  there  is  a  clear  indication  of  an 
intention  to  convert  it  out  and  out,  it  retains 
the  character  of  realty  till  converted.  If,  on 
the  other  hand,  the  owner  has  said,  that  the 
trustee  shall  hold  it,  with  absolute  directions 
to- convert  it  at  all  events,  then  it  is  person- 
alty, though  not  sold  at  his  death.  Ilie  only 
cases  I  need  refer  to  are — Van  v.  Bamett  (1), 
(1)  19  Ves.  102. 
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Biggs  V.  Andrews  {2\  and  Wright  v.  Rose^ 
where  the  proposition  of  law  that  I  have 
stated  is  correctly  laid  down.  The  cases 
are  all  collected  in  DalzeU  on  the  Law  of 
Conversion,  p.  89.  The  deed  in  this  case  is 
a  mere  mortgage  charge,  and  quite  inconsis- 
tent with  the  notion  of  an  intention  to  con- 
vert absolutely;  and  it  merely  gives  the 
trustee  a  discretion  to  sell  after  de&ult,  which 
discretion  was  not  exercised  till  after  the 
death  of  the  mortgagor.  The  surplus  pro- 
ceeds therefore  of  the  sale  retain  the  character 
of  real  estate. 


} 


TREVOR  r.  TREVOR. 


v.c. 

July  20,  25,  27, 

Devise — Settlement — Issue — Forfeiture. 

A  testator  devised  lands  to  trustees,  upon 
trust,  for  G,  R.  for  Ufe  ;  remainder  to  his 
issue  in  tail  male  in  strict  settlement,  pro* 
vided  that  all  persons  coming  into  possession 
of  the  estate  should,  within  one  year,  take 
the  name  and  arms  of  T,  on  the  same  condi" 
tion,  as  far  as  circumstances  would  permit, 
as  lands  in  S.  were  limited  in  another  will, 
which  was,  that  the  estate  should  go  over  to 
the  persons  next  entitled,  upon  the  person  in 
possession  becoming  entitled  to  the  barony  of 
D :  and  it  was  provided,  in  case  of  neglect, 
refusal,  or  discontinuance  to  use  such  name 
S^c,  the  estate  should  go  over  as  if  the  party 
so  neglecting,  ^c,  were  dead,  if  tenant  for 
life,  or,  if  in  tail,  as  if  there  was  a  failure 
of  the  issue  in  tail.  0,  R.  had  five  daughters 
only.  On  exceptions  to  the  Master's  report, 
approving  of  a  settlement  excluding  them, — 
Held,  first,  that  the  daughters  of  G.  R.  took 
collectively  in  tail  male,  with  cross  remainders 
as  tenants  in  common,  and  were  entitled  to  a 
limitation  to  that  effect,  after  the  limitation  to 
the  first  and  other  sons.  The  words  "  tail 
male,**  describing  the  estate;  *^  issue,**  the 
persons  taking  after  thefvrst  taker ;  and  *'  in 
strict  settlement,**  the  mode  in  which  such 
first  taker  took ;  the  forfeitme,  on  breach  of 
the  condition  of  taking  the  name,  ^c,  point-* 
ingto  a  plurality  of  persons,  the  daughters 
of  O,  R,  took  as  tenants  in  common.  Se^ 
eondly,  thai  although  the  clause  in  the  wiU 
of  the  estate  in  S.  did  not  literally  apply  to 
a  life  estate,  yet  G.  R.  was  bound  by  it,  and 

(2)  6  Sim.  424. 
New  Series,  XI.— Chanc 


his  Ufe  estate  would  clearly  cease  on  the 
accession  of  the  barony  of  D.  to  him,  and 
that  this  should  not  affect  the  issue  in  tail, 
unless  there  were  other  issue  capable  of  in* 
heriting  the  estate ;  and  that  forfeitures  by 
reason  of  refusal  to  take  the  name  and  arms 
of  T.  should  not  extend  to  collateral  issue  in 
tail. 

John  Viscount  Hampden  by  his  will,  dated 
the  6th  of  September  1824,  after  giving  two 
annuities,  devised  all  his  manors,  messuages, 
advowsons,  lands,  tenements,  and  heredita- 
ments in  the  county  of  Sussex,  over  which 
he  had  any  power,  unto  the  Honourable  Gen- 
eral Henry  Brand,  of  Hill  Street,  Berkely 
Square,  for  life,  or  until  he  should  succeed 
to  the  barony  of  Dacre,  without  impeach- 
ment of  waste,  except  spoil  or  permissive 
waste  in  houses  or  buildings,  with  full  power 
for  the  said  Henry  Brand,  during  such  estate, 
to  lease  all  or  any  of  the  same  freehold  and 
copyhold  hereditaments  for  any  term  not 
exceeding  twenty-one  years  in  possession 
at  rack-rents ;  but  so  as  to  prevent  forfeiture 
of  the  said  premises,  proper  licences  for 
leasing  to  be  obtained,  if  requisite,  and  so 
that  such  leases  should  be  with  proper  con- 
ditions for  securing  payment  of  the  rents 
thereby  reserved ;  and  after  the  decease  of 
the  said  Henry  Brand,  or  his  succeeding  to 
the  said  barony  of  Dacre,  he  devised  the 
same  unto  Thomas  Brand,  son  of  the  said 
Henry  Brand,  for  his  life,  or  until  he  should 
succeed  to  the  said  barony  of  Dacre,  with 
such  power  of  leasing,  and  without  impeach- 
ment of  waste,  except  as  thereinbefore  men- 
tioned ;  and  in  case  of  the  determination  of 
the  said  estate  in  the  lifetime  of  the  said 
Thomas  Brand  by  any  other  means  than 
the  said  Thomas  Brand's  succession  to  the 
said  barony,  the  said  testator  gave  the  same 
hereditaments  unto  John  Brooks  and  Ro- 
bert Trevor,  Esqrs.,  their  heirs  and  assigns, 
during  the  life  of  the  said  Thomas  Brand,  and 
until  he  should  succeed  to  the  said  barony, 
upon  trust  to  preserve  contingent  remain- 
ders; and  after  his  decease,  or  succeeding 
to  the  said  barony,  he  gave  the  aforesaid 
freehold  and  copyhold  hereditaments  to  the 
first  and  other  sons  of  the  said  Thomas  Brand 
in  tail  male,  and  in  de&ult  of  such  issue, 
unto  the  said  Henry  Brand,  his  heirs  and 
assigns,  for  ever;  provided,  that  whenever 
any  son  of  the  said  Thomas  Brand,  or  his 
3  11 
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issue  male,  should  succeed  to  the  harony  of 
Dacre,  the  estate  of  the  person  so  succeed- 
ing (provided  any  other  son,  or  his  issue 
male,  of  the  said  Thomas  Brand  should  be 
then  in  existence)  should  determine  as  if 
the  said  son  or  issue  male  were  not  only 
actually  dead,  but  as  if  there  were  an  utter 
failure  of  issue  male  of  such  son ;  and  there- 
upon the  said  hereditaments  should  go  over 
to  the  next  or  other  sons  of  the  said  Thomas 
Brand  or  his  issue  male ;  provided  also,  and 
the  said  testator's  will  was,  that  every  person 
who  came  into  possession  of  the  said  estates 
should,  within  one  year  after  becoming  en- 
titled to  such  possession,  by  licence  from 
the  crown  or  act  of  parliament,  or  other 
proper  means,  '*  take  and  use  the  surname 
of  Trevor,"  and  no  other  surname,  and  bear 
the  arms  of  Trevor ;  and  in  case  any  such 
person  should  neglect  or  re^se  so  to  do,  or 
discontinue  to  use  solely  such  surname  or  to 
bear  such  arms,  then  the  estate  of  the  person 
by  whom  the  same  should  take  place  should 
cease,  if  a  tenant  for  life  or  in  tail,  as  if  he  were 
actu^ly  dead,  and  there  were  an  utter  failure 
of  his  issue  male,  or  of  the  ancestor  through 
whom  he  acquired  his  estate,  and  the  said 
estates  should  go  over  to  the  person  en- 
titled under  the  gifts  aforesaid ;  and  the 
said  testator  appointed  John  Brooks,  Ro- 
bert Trevor,  and  Joseph  Rogers  executors 
of  his  said  will. 

On  the  day  following  the  date  of  this 
will,  the  testator  made  a  disposition  of  his 
personal  estate,  which  was  of  very  consi- 
derable amount,  chiefly  in  favour  of  his 
wife,  and  gave  a  great  number  of  specific 
and  pecuniary  legacies ;  and  on  the  next 
day,  being  tlie  8th  of  September  1824, 
he  made  a  further  will  of  his  landed  pro- 
perty, whereby  he  devised  as  follows : — 
"Unto  Gen.  the  Hon.  Henry  Brand  and 
Joseph  Rogers,  gent,  and  their  heirs,  all  and 
every  my  real  estates  in  the  county  of  Bed- 
ford, whether  freehold  or  copyhold,  upon 
trust,  that  they  or  the  survivor  of  them,  or 
his  heirs,  do  and  shall  settle  and  convey  the 
same  to  the  use  of  or  in  trust  for  the  Hon. 
George  Rice,  son  of  Lord  Dynevor,  for  life, 
without  impeachment  of  waste,  except  per- 
missive waste  or  spoliation,  with  remainder 
to  his  issue  in  tail  male  in  strict  settlement, 
upon  condition  that  all  person  or  persons, 
from  time  to  time  to  come  into  possession  of 
the  said  settled  estates,  do  and  shall  within 


one  year  afterwards  take  the  name  and  bear 
the  arms  of  Trevor ;  and  also  upon  the  like 
condition  to  that  I  have  made  in  my  will  of 
my  Sussex  estate,  so  far  as  the  change  of 
circumstances  will  permit,  that  the  said 
estate  shall  go  over  to  the  party  next  enti- 
tled, on  the  persons  for  the  time  being  pos- 
sessed becoming  entitled  to  the  barony  of 
Dynevor ;  and  in  de£eiult  of  such  issue  of 
the  said  George  Rice,  I  devise  my  said  Bed- 
fordshire estates  imto  the  said  Henry  Brand, 
his  heirs  and  assigns  for  ever."  The  tes- 
tator then  went  on  to  direct,  that  in  the  said 
intended  settlement  should  be  contained  the 
usual  or  reasonable  powers  of  leasing  for  the 
said  George  Rice,  and  for  the  trustees  to 
preserve  contingent  remainders,  during  the 
minority  of  the  tenants  in  tail  in  possession, 
and  also  for  the  said  George  Rice  to  join- 
ture any  wife  to  the  extent  of  one-fifth  of 
the  then  annual  rental  of  the  settled  estates, 
and  to  portion  a  younger  child  or  children, 
so  that  the  said  estates  should  not  be  liable 
to  a  greater  burthen  than  10,0002.  with  in- 
terest at  4:1,  per  cent. ;  but  so  that  such 
appointment  among  the  children  should  be 
in  every  respect  under  the  dominion  of  the 
said  George  Rice,  and  that  such  settlement 
contain  the  usual  powers  of  sale,  exchange, 
partition,  and  enfranchisement  for  the  said 
George  Rice  and  the  executors  during  the 
minority  of  the  tenants  in  tail  in  possession, 
and  a  power  of  appointing  new  trustees  and 
every  other  necessary  and  usual  power. 
The  testator  then  concluded  in  these  words, 
— "  And  it  is  my  will  and  intention,  that 
notwithstanding  the  absolute  devises  con- 
tained in  my  will  of  the  Sussex  estate  in 
favour  of  the  said  Henry  Brand  and  his  son 
and  issue  male,  that  a  settlement,  under  the 
direction  of  the  said  Henry  Brand  and 
Joseph  Rogers,  or  the  survivor  of  them,  be 
made  of  such  estate  so  as  to  include  such 
powers,  provisions,  and  clauses  mutatis 
mutandis  as  are  hereinbefore  mentioned  con- 
cerning my  Bedfordshire  estates."  By 
a  codicil,  dated  the  day  prior  to  the  last 
recited  will,  the  testator  bequeathed  all  the 
residue  of  his  personalty  to  his  executors 
upon  trust,  as  to  one-tlurd,  to  lay  out  the 
same  in  the  purchase  of  lands  to  be  settled 
to  the  same  uses  as  he  had  declared  concern- 
ing the  Sussex  estate,  and  as  to  one  other 
thud  part  thereof,  to  lay  out  such  third  also 
in  the  purchase  of  lands  by  way  of  addition 
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to  the  Bedfordshire  estates,  to  be  settled  to 
the  same  uses  as  he  declared  concerning 
such  estates.  The  remaining  third  part  was 
left  undisposed  o£^  but  by  a  fourth  codicil 
made  immediately  before  his  death,  he  be- 
queathed the  same  to  Robert  Trevor,  Esq., 
his  executors,  administrators,  and  assigns, 
for  his  own  use.  Lord  Hampden  died  on 
the  9th  of  September  1824,  and  shortly 
after  his  decease  Mr.  Rice  assumed  the 
name  of  Trevor,  and  in  February  1825  filed 
a  bill  against  (Jen.  Henry  Trevor,  Joseph 
Rogers,  Robert  Trevor,  and  Mr.  Boscawen, 
Lord  Dynevor,  and  Lord  Dacre,  the  three 
co-heirs-at-law  of  the  testator.  In  1826, 
Frances  Emily  Rice  Trevor,  a  daughter  of 
Mr.  R.  Trevor,  was,  by  supplemental  bill, 
made  a  co-plaintiff  with  her  father,  and  the 
usual  decree  for  an  account  taken  before  his 
Honour  the  Vice  Chancellor  of  England ; 
another  suit  (  Trevor  v.  Hampden)  had  also 
been  instituted,  and  an  order  was  made 
in  both  suits  in  November  1827,  directing 
certain  .inquiries  as  to  matters  not  now  in 
dispute. 

The  Master  made  his  general  report, 
which,  in  February  1828,  was  absolutely 
confirmed;  and  by  an  order  made  at  the 
Rolls,  on  ftirther  directions,  in  July  1828, 
it  was  referred  to  the  Master  to  approve 
of  a  proper  settiement  of  the  Bedfordshire 
estates,  and  of  the  real  estates  (if  any) 
which  had  been  purchased  with  the  one-third 
of  tiie  residuary  personal  estate  since  the 
testator's  death,  according  to  the  terms  of 
the  will ;  a  like  order  was  also  made  as  to 
the  Sussex  estates,  and  a  settiement  of  them 
executed  without  discussion.  Mr.  G,  Rice 
Rice  Trevor  had  five  daughters  and  no  son, 
and,  in  consequence,  in  July  1839,  for  the 
purpose  of  getting  the  settiement  of  the 
Bedfordshire  estates  executed,  Mr.  G.  Rice 
R.  Trevor  filed  a  supplemental  bill  against 
Gen.  Trevor  and  his  (Mr.  G.  Rice  R.  Tre- 
vor's) five  in&nt  daughters.  On  the  25th 
of  May  1839,  the  Master  made  his  report, 
in  pursuance  of  a  decree  made  in  the  cause, 
whereby  he  stated,  that  certain  purchases 
had  been  made  out  of  the  residue  of  the  per- 
sonalty as  an  addition  to  the  Bedfordshire 
estates,  and  that  he  had  approved  of  a  draft 
for  a  proper  settiement  of  such  estates.  This 
draft  was  objected  to  by  Gen.  Trevor's 
counsel,  who  suggested  several  alterations, 
and,  upon  argument  before  the  Master,  every 


point  was  decided  in  (Jen.  Trevor's  favour. 
In  the  settiement,  as  approved  by  the  Mas- 
ter, there  was  no  limitation  to  the  daughters 
of  Mr.  G.  Rice  R.  Trevor.  The  clause 
respecting  the  barony  of  Dynevor  was  so 
worded,  that  in  case  it  should  descend  upon 
Mr.  G.  Rice  R.  Trevor,  the  estates  should 
pass  as  if  he  were  actually  dead ;  and  if  his 
son  should  become  entitied  to  the  said 
barony,  or  his  issue  male,  then  as  if  there 
were  a  total  failure  of  such  son's  issue  male ; 
and  that  part  of  the  settiement  which  applied 
to  the  adoption  of  the  name  and  arms  pro- 
vided, that  in  case  of  the  neglect,  refusal,  or 
discontinuing  to  use  such  name  and  arms  as 
mentioned  in  the  will,  if  the  person  who  so 
neglectedwasa  sonof  Mr.  G.  Rice  R.  Trevor, 
then  the  estates  should  go  over  as  if  there  were 
a  total  failure  of  such  son's  issue  male ;  or  if 
Mr.  G.  R.  R.  Trevor  himself  should  neglect, 
then  as  if  he  were  actually  dead :  and  in  the 
last  part  of  the  settiement  Mr.  G.  Rice  R. 
Trevor's  power  of  jointuring  was  extended 
to  one-fifth  part  of  the  then  ordinary  annual 
rental  of  the  estates.  To  this  report,  tiiree 
sets  of  exceptions  were  taken  :  tiie  first  by 
Mr.  G.  Rice  R.  Trevor ;  the  second  by  his 
eldest  daughter,  Francis  Emily  R.  Trevor ; 
and  the  third  set  by  her  four  younger  sisters. 
In  the  first  set,  which  related  to  the  limita- 
tion to  the  daughters  of  Mr.  G.  R.  R.  Tre- 
vor, aU  the  exceptants  joined.  Mr.  G.  R. 
R.  Trevor  urged,  that  immediately  aft«r  the 
limitation  to  tiie  first  and  other  sons  of  the 
said  George  R.  R.  Trevor  in  toil  male,  a 
limitation  ought  to  be  inserted  "  in  favour 
of  the  daughter  and  daughters  of  the  said 
plaintiff,  G.  R.  R.  Trevor,"  but  insisted 
upon  no  particular  form.  F.  E.  R.  Trevor 
proposed,  that  the  form  of  the  limitation 
should  be  to  the  first  and  other  daughters  of 
the  body  of  the  said  G.  R.  R.  Trevor,  suc- 
cessively in  taO  male,  in  the  usual  manner  : 
and  the  four  younger  daughters  insisted,  that 
the  limitetion  should  be  in  the  same  form  as 
that  proposed  by  their  sister,  but  with  bene- 
fit of  survivorship. 

The  second  and  third  exceptions  relating 
to  the  power  of  charging  portions  and 
granting  leases,  depended  upon  the  first ;  in 
tiie  former,  F.  E.  R.  Trevor  alone  excepted, 
insisting  upon  the  words  "  or  eldest  or  only 
daughter  for  the  time  being  entitied,"  &e. 
being  inserted,  G.  R.  R.  Trevor,  standing 
neuter,  and  the  younger  daughters  approv- 
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ing  of  the  fonn  made  use  of  by  the  Master* 
In  the  third  exception^  all  die  excepting 
parties  joined  in  insisting  that  the  power 
should  be  given  after  the  decease  of  the 
plaintiff,  G.  R.  R.  Trevor,  to  the  tnistees 
"  during  the  minority  of  any  child  or  chil- 
dren of  the  said  G.  R.  R.  Trevor."  The 
fourth  exception  was  to  the  shifting  of  the 
estate  on  accession  to  the  barony  of  Dy- 
nevor.  In  this  F.  £.  R.  Trevor  and  the 
other  daughters  supported  the  form  approved 
by  the  Master,  and  G.  R.  R.  Trevor  alone 
excepted,  insisting  on  the  insertion  either 
of  a  proviso,  that  in  case  the  said  barony 
should  descend  on  any  person  or  persons, 
thereby  made  tenant  in  tail  male,  or  the 
issue  male  of  such  person,  then  the  uses 
thereby  limited  to  cease,  as  if  such  person 
were  dead,  and  the  hereditaments  imme- 
diately go  to  the  person  next  beneficially 
entitled,  as  if  the  person  or  his  issue  male, 
whose  estate  should  so  cease,  were  actually 
dead;  or  a  proviso,  that  in  the  case  be- 
fore specified,  the  uses,  provided  that  there 
should  then  be  in  existence  any  other  child, 
or  issue  male  of  any  other  child,  of  the  said 
G.  R.  R.  Trevor,  should  cease,  &c.,  as  if 
such  child,  &c.  were  actually  dead,  and  the 
hereditaments  should  go,  &c.,  as  if  such 
child,  &c.,  as  in  the  other  proviso,  relative  to 
bearing  the  surname  and  arms  of  Trevor. 
In  the  fourth  exception,  all  the  parties  ex- 
cepting joined,  Mr.  G.  R.  R.  Trevor  in- 
sisting upon  the  insertion  of  the  words  "  of 
his,  her,  or  their  bodies,"  and  the  striking 
out  of  the  words  "  or  in  case  the  said  George 
R.  R.  Trevor  shall  at  any  time  discontinue, 
&c."  inserting  the  words,  "shall  go  to  the 
person  next  beneficially  entitled."  F.  E.  R. 
Trevor  adopted  the  form  approved  by  the 
Master  relative  to  the  mention  of  Mr. 
G.  R.  R.  Trevor's  name,  but  insisted  on 
the  words  ''he  or  she,  and  of  his  or  her 
body,  &c."  being  inserted,  and  the  remain- 
der in  the  form  proposed  by  G.  Rice  R. 
Trevor;  her  sisters  also  concurred  in  the 
exception  with  her ;  but  G.  R.  R.  Trevor 
alone  took  the  sixth  exception,  which  re- 
lated to  his  power  to  jointure,  in  which  he 
urged  the  insertion  of  tie  words,  "  any  clear 
annual  sum,  without  any  deduction  what- 
soever." 

The  points  which  were  discussed  in  this 
case  arose  upon  the  above  exceptions ;  and 
the  questions  made  were,  first,  whether  in 


the  proposed  settlement  of  the  Bedfordshire 
estate,  there  was  or  was  not  to  be  a  limita- 
tion to  Mr.  G.  R.  R.  Trevor's  daughters  in 
tail  male,  inserted  after  the  limitation  to  the 
sons  in  tail,  the  words  used  in  the  will 
being,  "to  his  issue  in  tail  male  in  strict 
settlement."  In  the  next  place,  whether 
the  clause  for  shifting  the  estate  on  the  ac- 
cession of  the  barony  of  Dynevor  was  to 
apply  to  Mr.  G.  R.  R.  Trevor,  or  to  some 
other  person  who  might  inherit  the  estate 
so  limited  to  his  issue  in  tail  male :  next, 
whether  the  non-compliance  with  the  con- 
dition of  the  will  relative  to  taking  the  name 
and  arms  of  Trevor  would  operate  against 
Mr.  G.  R.  R.  Trevor's  issue ;  and  lastly, 
whether  Mr.  G.  Rice  R.  Trevor  should 
have  power  to  jointure  to  the  extent  of  one- 
fifth  of  the  then  ordinary  annual  rental,  or 
one-fifth  of  the  clear  annual  rental  of  the 
settled  estates,  to  be  payable  when  the  join- 
ture was  made. 

The  Solicitor  General  and  Mr,  R<m£Uy 
appeared  for  Mr.  G.  R.  R.  Trevor. — The 
words  of  this  limitation,  primd  faeiet  com- 
prehend daughters.  Hie  limitations  here 
are  by  no  means  similar  to  those  used  in  the 
will  of  the  Sussex  estates,  for  there  the  ul- 
timate remainder  was  to  Mr.  Brand  in  fee 
simple,  giving  him  power  and  enabling  him 
folly  to  provide  for  his  daughters.  There  is 
nothing  here  to  cut  down  the  word  "  issue," 
or  limit  its  meaning.  It  is  a  dear  proposi- 
tion laid  down,  that  when  the  word  **  issue" 
is  used,  it  includes  both  sons  and  daughters, 
imless  a  contrary  intention  is  decidedly  ex- 
pressed. 

Hart  V.  Middlehursty  3  Atk.  871. 

Oddie  V.  Woodford,  3  Myl.  &  Cr.  584; 
s.  c.  7  Law  J.  Rep.  (k.s.)  Chanc.  117* 

Feame  Cont,  Rem,,  6th  edit.  105. 
Lord  Eldon  distinctiy  said,  in  a  case 
which  came  before  him,  that  where  the  word 
"issue"  vras  used  so  as  to  apply  to  both 
sexes,  unless  some  expression  was  used  to 
curtail  its  meaning,  it  did  apply  to  both. 
The  proviso  concerning  the  name  and  arms 
of  Trevor,  cannot  exclude  daughters. 

Mr.  BetheU  and  Mr,  Wickens,  for  Miss 
F.  E.  R.  Trevor. — ^The  onus  lies  on  the 
other  side,  to  prove  that  Miss  Trevor  and 
her  sisters  are  not  entitled  to  a  limitation  in 
the  settiement.  The  Master's  only  foun- 
dation for  a  contrary  opinion  was  the  simi- 
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larity  of  the  Sussex  will  to  thia,  for  no 
argument  against  us  can  be  drawn  from  the 
peerage  shifting  clause.  The  Sussex  will  is 
drawn  with  sufficient  accuracy,  but  with  a 
different  final  limitation. 

Westy.  Errissey,  1  Bro.  P.C.  225  ;  s.  c. 
2  P.  Wms.  349. 

West  V.  SpeneeTy  Collect.  Jur.  378. 

Mr,  Daniell,  for  the  other  daughters. 

Mr.  Stuart  and  Mr,  Hodgsony  for  Henry 
Brand  (now  General  Trevor). — By  "  issue" 
is  meant  the  whole  descending  line.  The 
case  of  West  v.  Errissey  goes  too  fer,  for  the 
limitation  is  there  in  tail  female. 

[The  Vice  Chancellor.  —  If  "issue" 
ever  means  sons,  why  should  it  not  mean  chil* 
dren?] 

The  question  is,  are  the  words  "  hi  tail 
male"  to  be  descriptive  of  the  persons  who 
are  to  take,  or  of  the  estate  they  are  to  take  ? 
Marshall  v.  Bousfield,  2  Mad.  166. 
BlaekburnY.  Stables,  2  Ves.  &  Bea.  367. 
The  words  "  in  strict  settlement"  must  apply 
to  Mr.  G.  R.  R.  Trevor.    There  is  no  diirect 
authority  on  the  point  of  the  limitation  to 
the  daughters,  for  the  cases  cited  are  all  upon 
marriage  articles.     The  daughter  of  a  son 
is  as  much  within  the  words  "  issue  male," 
as  the  daughter  of  the  first  taker.   The  words 
"  in  strict  settlement,"  were  meant  only  to 
operate  as  a  check  upon  Mr.  G.  R.  R. 
Trevor. 

The  Solicitor  General,  in  reply. 

July  26. — The  Vice  Chancellor. — This 
matter  seems  to  me  to  turn  entirely  on  the 
words  "  in  tail  male."  The  testator  devised 
all  his  estates,  in  Bedfordshire,  to  persons 
named  in  his  will,  upon  trust  that  they 
should  convey  and  settle  the  same  to  the 
use  of,  or  in  trust  for  Mr.  George  Rice  Rice 
Trevor,  for  his  life,  without  impeachment  of 
waste,  except  permissive  waste  or  spoliation 
in  buildings,  with  remainder  to  his  issue  in 
tail  male  in  strict  settlement.  The  words 
"strict  settlement"  are  to  be  referred  to 
Mr.  G.  R.  R.  Trevor,  and  do  not  in  any 
manner  afiect  the  subsequent  limitation  to 
the  children;  the  settlement  would  be  equally 
in  strict  settlement,  whatever  the  form  of  the 
limitation  to  the  children ;  it  is  used  merely 
to  modify  the  words  "  in  tail  male,"  to  shew 
that  the  first  taker  should  not  disappoint  the 
limitations  to  the  children*     The  method 


was  therefore  adopted,  of  binding  the  first 
taker  to  a  life  estate,  or  for  ninety-nine  years 
if  he  should  so  long  live ;  first,  he  took  an 
estate  of  freehold  by  the  limitation  to  the 
first  taker  for  life,  then  to  trustees  during 
his  life  to  preserve  contingent  remainders : 
the  settlement  thereby  being  such  as  that  he 
should  not  have  power  himself  of  disappoint* 
ing  the  limitation  for  the  benefit  of  his  chil- 
dren. The  mode  in  which  the  parties  are 
to  take  is  quite  apparent ;  they  are  to  take 
in  tail  male.  Then  the  only  question  is,  who 
is  to  take  ?  The  answer  is,  die  issue.  The 
words,  "  in  tail  male,"  "  in  fee  simple,"  or 
like  words,  do  not  describe  the  persons  to  take, 
but  the  estate  which  they  are  to  take ;  and 
this  is  plain,  if  we  consider  the  language 
used  by  Littleton :  in  the  first  section,  he 
says,  "  Tenant  in  fee  simple  is  he  which  hath 
lands  or  tenements,  to  hold  to  him  and  his 
heirs  for  ever;"  in  the  14th  and  15th  sec- 
tions, where  he  mentions  tenant  in  tail, 
by  virtue  of  the  13  Edw.  1,  he  says,  "  It  is 
in  two  forms,  there  may  be  a  tenant  in  tail 
general  or  tenant  in  tail  special,"  and  then 
describes  a  tenant  in  tail  general  thus: 
"  Tenant  in  tail  general  is  where  lands  and 
tenements  be  given  to  a  man  and  to  his 
heirs  of  his  body;  and  a  tenant  in  tail 
special  is  where  lands  and  tenements  be 
given  to  a  man  and  his  wife,  and  the  heirs 
of  their  two  bodies  begotten."  The  lan- 
guage of  law  is  therefore  quite  clear  in  its 
meaning.  The  words  describe  the  interest 
which  the  descendants  of  the  issue  are  to 
take,  inasmuch  as  they  describe  the  interests 
which  the  issue  themselves  are  to  take,  and 
the  next  taker  will  therefore  take  by  descent, 
and  not  by  purchase.  It  is,  therefore,  by 
virtue  of  the  estate  which  the  issue  are  to 
take,  that  their  descendants  take  their  estate. 
The  words  then  in  this  manner  describe  the 
persons  who  are  to  take,  but  not  the  persons 
who,  in  the  first  instance,  are  to  take  that 
estate  which  descends  to  particular  heirs. 
The  testator  evidently  meant,  that  estates  in 
tail  male  should  be  limited  to  those  who 
^  were  to  take  immediately  after  the  tenant  for 
'life,  for  he  uses  the  word  "issue;"  this 
is  frirther  confirmed,  by  the  expression  used 
in  the  will  of  the  Sussex  estate ;  where  he 
has  occasion  to  speak  of  the  "  issue  male," 
he  uses  those  words,  and  if  he  had  meant 
that  the  issue  of  those  who  were  the  first 
takers  of  the  Bedfordshire  estates  should  be 
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the  issue  male,  having  refsrenee  to  the  method 
used  in  the  will  of  the  Sussex  estate,  I 
cannot  but  think  he  would  have  said  so ; 
hut  he  has  most  carefully  avoided  using  the 
same  language  as  that  used  in  the  -mil  of 
the  Sussex  estate,  and  has  used  language 
in  the  second  will,  which  I  think  sufficiently 
shews,  that  the  parties  to  take  after  the  tenant 
for  life  are  the  issue  generally,  the  law  giving 
the  estate  imperatively  to  the  first  takers, 
the  children ;  and  if  tiiey  do  take  in  tail 
male,  my  opinion  is,  that  all  of  them  take, 
and  that  in  this  way  the  direction  contained 
in  these  words  will  be  complied  with.  The 
exceptions  turning  on  this  point  must  be 
allowed ;  as  to  how  the  daughters  shall  take, 
is  a  matter  for  future  consideration.  I  there- 
fore will  declare  that  the  persons  to  take  in 
remainder,  afler  Mr.  Greorge  R.  R.  Trevor, 
are  his  children. 

July  26.— 3fr.  BetheU  and  Mr.  Wickens, 
for  Miss  F.  E.  R.  Trevor,  contended,  that 
the  mode  in  which  the  daughters  of  Mr.  G. 
R.  R.  Trevor  were  to  take,  was,  successively 
in  tail  male,  as  they  stood  in  seniority. 

The  Vice  Chancellor. — ^The  words  of 
the  will  are,  ''to  his  issue  in  tail  male." 
These  words  do  not  point  out  whether  the 
daughters  are  to  take  seriatim  or  collectively ; 
but  by  the  help  of  a  proviso  which  appears 
in  the  will,  I  shall  be  able  to  decide  the 
question.  In  this  proviso  are  these  words : 
"  upon  condition  that  all  person  or  persons , 
from  time  to  time  to  come  into  possession 
of  the  said  settled  estates,  do  and  shall, 
within  one  year  afterwards,  take  the  name 
and  bear  the  arms  of  Trevor."  This  primd 
facie  points  to  the  case  of  daughters  coming 
in  collectively,  as  well  as  a  single  one  alone. 
This  cannot  be  taken  to  apply  to  the  case  of 
a  daughter  who  becomes  entitled  marrying, 
and  her  husband  refusing  to  take  the  name 
and  arms,  for  we  find  these  words  :  "  and 
also  upon  the  like  condition  to  that  J  have 
made  in  my  will  of  the  Sussex  estate,  (viz. 
that  upon  tiie  neglect,  &c.  to  bear  the  name 
and  arms,)  the  estate  of  the  person  by  whom 
the  same  shall  take  place  shall  cease,"  &c. 
Now,  it  could  not  be  the  estate  of  a  daugh- 
ter's husband,  but  of  a  daughter  herself.  I 
am  therefore  of  opinion,  as  this  excludes  all 
argument  of  that  kind,  that  the  daughters 
take  collectively,  and  the  limitation  must  be 


to  the  daughters  collectively  in  taJl  male, 
with  cross  remainders  in  tail  male. 

The  Solicitor  General  and  Mr,  RomtHy^ 
on  the  fourtii  exception,  with  regard  to  the 
shifting  of  the  estate,  on  the  accession  of  the 
barony  of  Dynevor. 

The  Vice  Chancellor.  —  I  think  that 
this  point  is  settied  by  engrafting  into  the 
Bedfordshire  will  the  same  condition  as  is 
found  in  the  Sussex  will.  Now,  that  is, 
''  To  Henry  Brand,  for  his  life,  or  until  he 
should  succeed  to  the  barony  of  Dacre;*' 
that  is  nothing  more  than  to  him  for  life, 
and  if  he  should  become  entitied  to  the 
barony  of  Dacre,  that  his  life  estate  should 
cease,  and  go  over.  The  testator  plainly 
meant,  that  no  person  entitied  under  tiie  will 
of  the  Bedford^iire  estates  should  take  both 
those  estates  and  the  barony  of  Dynevor ; 
that  part  of  the  fourth  exception  must  there- 
fore be  overruled. 

The  Solicitor  General  and  Mr,  RonnUy 
contended,  that  the  operation  of  the  shifting 
clause  was  restricted  to  there  being  no  other 
person  capable  of  taking,  under  the  limita- 
tions to  the  issue  in  tail,  upon  the  descent 
of  the  barony  of  Dynevor. 

Mr,  Stuart,  Mr,  Loftus  Wigram,  and  Mr, 
Hodgson,  contr^. —  The  case  put  is  that 
of  an  only  son :  suppose  an  only  son,  and  a 
daughter  :  as,  under  the  construction  of  the 
Court,  the  female  as  well  as  male  issue  take, 
nothing  could  prevent  the  Bedfordshire  es- 
tates descending  on  the  daughter. 

The  Vice  Chancellor. — Construing  the 
wUl  literally,  the  testator  has  provided,  that 
the  tide  of  Dacre  and  the  Sussex  estate 
should  go  together,  unless  there  is  some 
party  capable  of  inheriting  the  entail,  upon 
the  ceasing  of  the  estate  of  the  tenant  in 
possession,  under  the  clause  in  the  will. 
This,  therefore,  does  not  aid  the  remainder 
in  fee  to  Henry  Brand,  unless  on  failure  of 
issue  in  tail  male.  The  descendible  nature  of 
the  Bedfordshire  estate  is  quite  different.  The 
Sussex  estate  only  sons  could  take ;  the 
Bedfordshire  estate  goes  to  daughters  as  well 
as  sons ;  but  sons  only  can  inherit  the  ba- 
rony of  Dynevor.  Then,  supposing  there  was 
no  daughter  of  Mr.  Trevor,  and  no  issue 
male  of  that  daughter,  on  the  descent  of  the 
barony  on  the  only  son  of  Mr.  Trevor,  or  the 
only  issue  male  of  such  son,  then  the  party 
in  possession  would  lose  the  estate,  there 
being  no  person  capable  of  inheriting  under 
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die  entail.  I  think  the  testator  meant  the 
same  thing  in  both  cases,  viz.  that  a  son  of 
the  tenant  for  life  should  be  able  to  take  the 
baronj  and  the  estate,  unless  there  was  some 
other  person  capable  of  inheriting  it  under 
the  entail :  that  part  of  the  exception  is 
consequently  correct. 

Mr.  Bethellf  on  the  clause  relating  to  the 
name  and  arms,  aigued  against  the  Master's 
report. 

Mr.  Stuart,  Mr,  Loftus  Wigram,  and  Mr. 
Hodgson,  in  support. 

The  Vice  Chancellor. — This  condition 
must  be  put  into  the  settiement,  as  it  is  done 
by  reference  to  the  Sussex  will ;  but  there 
is  no  reason  that  the  estate  of  a  brother  of  a 
person  refusing  to  comply,  should  cease. 

Exception  allowed.  With  regard  to  the  se- 
cond exception,  the  following  was  agreed  to  : 
Declare  that  the  plaintiff  ought  to  be  allowed 
to  limit  or  appoint  by  way  of  jointure,  at 
any  time  or  times,  one  clear  yearly  sum  or 
annual  rent-charge,  not  exceeding  in  amount 
one-fifth  part  of  the  annual  rental  payable 
at  the  time  of  making  such  limitation  or 
appointment  in  respect  of  the  estate,  then 
subject  to  the  trusts  of  the  settiement :  sub- 
ject to  such  declaration,  allow  the  plaintiff's 
second  exception. 


Wigram,  V.C.   ^ 
March  18, 19, 23 ;  >  leemino  v.  buzkuati. 
Aprill8.        3    1U  ^i^i^^^^-^^ 

Legacy — Conatruclion^-^lOytng  mthout 
Issue-— Vested  Interest  —  Survivors —  Sub- 
stitutionary Clause. 

The  testator  by  his  wUl  gave  1,000^.  to 
each  of  his  three  daughters ;  one  moiety  to  be 
paid  on  their  respectively  attaining  twenty^ 
one,  the  other  to  be  settled;  the  interest  to 
their  separate  use  for  life,  and  the  principal 
to  be  disposed  of  in  such  manner  as  they 
should  direct  among  their  issue ;  but  in  case 
they  should  die  without  issue,  the  principal 
to  go  among  the  survivors  of  the  testator's 
children  in  equal  proportions.  The  testator 
then  gave  the  residue  of  his  real  and  personal 
estate  to  trustees,  in  trust,  to  sell,  S^c,  and 
to  pay  and  divide  the  proceeds,  as  soon  as  his 
youngest  child  sJumld  attain  twenty-one,  unto 
and  equally  amongst  aU  his  chUdren;  one 


moiety  of  the  shares  of  each  of  the  daughters 
therein  to  be  secured  to  her  separate  use  for 
life,  and  the  principal  to  be  disposed  of  in 
such  manner  as  she  should  direct  amongst 
her  children ;  but  if  no  child,  then  the  prin- 
cipal to  be  divided  equally  among  the  sur- 
vivors of  his  children ;  and  in  case  of  the 
death  of  any  of  his  children,  leaving  lawful 
issue,  he  gave  to  such  issue  the  part  or  share 
the  parent  so  dying  would  have  been  entitled 
to  have : — Held,  first,  that  the  words  in  the 
particular  gift,  *'  in  case  they  shall  die 
without  issue,"  did  not  import  an  indefinite 
failure  of  isstie.  Secondly,  that  one  of  the 
sons  who  attained  twenty^one,  and  died, 
without  leaving  issue,  before  the  period  of 
distribution,  had  a  vested  interest  in  the 
residue  transmissible  to  his  personal  repre- 
sentatives. Thirdly,  that  the  word  ^^sur- 
vivors," in  the  gift  over  of  the  moiety  of  the 
daughters'  shares,  was  to  be  construed  in  its 
natural  sense,  and  not  as  "  others,"  Fourthly, 
that  the  clause  of  substitution  of  the  issue  for 
the  parent  applied  as  well  to  the  original 
share  in  the  residue,  as  to  the  share  of  a 
daughter  in  the  residue  who  died  without 
issue ;  but  was  not  to  be  extended  to  the  share 
of  the  particular  legacy. 

The  testator,  Thomas  Leeming,  by  his 
will,  dated  the  25th  of  February  1807,  after 
directing  his  debts  to  be  paid,  and  giving 
some  pecuniary  legacies,  gave  as  follows : 
"  I  give  to  my  son  Thomas  Leeming  the 
whole  of  my  property  in  the  concern  of 
Jenkins  &  Co.  I  give  to  my  son  John 
700i.  I  give  to  each  of  my  children,  Sarah, 
James,  Maria,  Joseph,  Frances,  and  Henry, 
the  sum  of  1,000Z.  each,  to  be  paid  respec- 
tively on  their  attaining  the  age  of  twenty- 
one,  excepting  such  of  them  as  are  girls,  in 
which  case  I  order  one-half  part  to  be  placed 
out  at  interest,  to  be  secured  from  the  con- 
troul  of  any  husband  with  whom  they  or 
either  of  them  may  intermarry,  the  interest 
in  the  meantime  to  be  paid  to  them,  and 
the  principal  disposed  of  in  such  manner  as 
they  may  direct  to  their  issue ;  but  in  case 
they  shall  die  without  issue,  I  give  the 
principal  among  the  survivors  of  my  children 
in  equal  proportions.  I  give,  devise,  and 
bequeath  to  my  son  Thomas  Leeming,  John 
Sherratt,  and  Thomas  Belshaw,  whom  I 
hereby  appoint  executors  of  my  will,  and 
their  heirs,  executors,  and  administraton 
for  ever,  all  my  ficeehold  property,  and  also 
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all  the  residue  of  my  personal  estate,  in 
trust,  to  sell  and  dispose  of  my  freehold 
property,  and  to  collect  and  get  in  all  my 
personal  property,  and  to  pay  and  divide 
the  money  arising  therefrom,  so  soon  as  my 
youngest  child  shaM  attain  the  age  of  twenty- 
one,  unto  and  equally  amongst  my  children, 
share  and  share  alike ;  but  I  direct  one-half 
part  of  the  shares  of  such  of  them  as  are 
daughters  shall  be  placed  out  at  interest,  and 
be  secured  from  the  controul  of  any  husband 
with  whom  they  may  intermarry,  the  in- 
terest in  the  meantime  to  be  paid  to  such 
daughter,  and  the  principal  to  be  disposed 
of  in  such  manner  as  she  may  direct  amongst 
her  children,  if  any ;  but  if  there  be  no 
child,  then  such  share  to  be  divided  equally 
amongst  the  survivors  of  my  children  ;  and 
in  case  of  the  death  of  any  of  my  children, 
leaving  lawful  issue,  I  direct  and  give  to 
such  issue  the  part  or  share  the  parent  so 
dying  would  have  been  entitled  to  have.*' 

The  testator  died  in  March  1807»  and 
nine  of  his  children  survived  him,  and  at- 
tained their  full  age,  viz.  Thomas,  who  died 
in  February  1835,  leaving  issue;  Elizabeth 
(afterwards  Mrs.  Grundy),  who  died  in  April 
1824,  leaving  issue ;  John,  who  died  in 
November  1811  intestate,  and  without  issue ; 
Sarah  (afterwards  Mrs.  Mylne),  who  died 
in  December  1836,  without  issue  ;  James, 
a  lunatic ;  Maria,  (afterwards  Mrs.  Walton) ; 
Frances  (afterwards  Mrs.  Tindall),  who 
died  in  November  1824,  leaving  issue ; 
Joseph,  who  died  the  30th  of  May  1837; 
and  Henry,  the  youngest,  who  attained  his 
age  of  twenty-one  years  on  the  30th  of 
October  1822. 

The  bill  was  filed  by  the  executors  for 
die  administration  of  the  will ;  and  the  cause 
coming  on  for  further  directions,  the  questions 
were,  first,  as  to  the  construction  of  the  words 
'*  in  case  they  shall  die  without  issue,"  as 
applicable  to  the  moiety  of  the  1,000^. 
legacy  given  to  Sarah  (Mrs.  Mylne),  and 
directed  to  be  settled ;  secondly,  as  to  the 
construction  of  the  words  "  survivors  of  my 
children,"  both  in  the  particular  gift  and  in 
the  residuary  clause  ;  thirdly,  whether  John, 
who  attained  twenty-one,  and  died  before 
the  period  of  distribution,  took  a  vested 
interest  in  the  residue;  and  fourthly,  the 
operation  and  extent  of  the  clause  by  which 
the  issue  of  a  deceased  child  were  to  take 
their  parent's  share. 

Mr,  Walker  and  Mr.  Bagshawe,  hr  the 


plaintiff,  the  administnitor  de  bonis  turn  of 
the  testator. — The  question  is,  whether  this 
is  a  good  executory  bequest.  As  a  general 
rule,  the  Court  in  cases  of  personal  estate 
does  what  it  can  to  restrain  the  words 
"  dying  without  issue,"  to  prevent  the  limi- 
tation over  becoming  void.  The  moiety  of 
the  IfiOOl,  legacy  given  to  Sarah  Mylne, 
who  died  without  children,  is  well  be- 
queathed over  to  the  children  of  the  testator 
who  survived  Sarah  Mylne. 

Hughes  v.  Sayer,  1  P.  Wms.  534. 
Target  y.  Gaunt,  Ibid.  432. 
JRanelaghv.  Ranelagh,  2  Myl.  &  K.  441; 
s.  c.  1  Law  J.  Rep.(N.s.)  Chanc.  183. 
Massey  v.  Hudson,  2  Mer.  130. 
This  is,  then,  a  good  executory  bequest. 
Next,  as  to  the  meaning  of  the  word  "  sur- 
vivors."     Except    the   whole  will  taken 
together  requires  it,  the  word  must  be  taken 
in  its  natural  sense. 

Davidson  v.  Dallas,  14  Ves.  576. 
Crowder  v.  Stone,  3  Russ.  217. 
The  reasons  given  for  construing  it  "others" 
do  not  exist  in  this  will.     As  to  the  resi- 
duary clause,  it  must  be  construed  survivors 
at  the  time  of  the  distribution. 

Thicknesse  v.  Liege,  3  Bro.  P.C.  365. 

Cripps  V.  Wolcott,  4  Mad.  11. 

Pope  V.  Whitcombe,  3  Russ.  124 ;  s.  c. 

6  Law  J.  Rep.  Chanc.  53. 
Ford  V.  Rawlings,  1  Sim.  &  Stu.  328 ; 

s.  c.  1  Law  J.  Rep.  Chanc.  170. 
Hoghton  v.  Wkitgreave,  1  Jac.  &  Walk. 

150. 
HowesY.  Herring,  M*Clel.&You.  295. 
The  residue  must  therefore  be  divided  into 
as  many  shares  as  there  were  children  sur- 
viving the  period  of  distribution,  and  the 
estate  of  J.  Leeming,  the  son,  is  not  en- 
titled to  a  share  in  the  residue. 

Mr,  Temple,  for  the  executors  of  Thomas 
Leeming,  in  the  same  interest  as  the  plain- 
tiflBs,  cited — 

Skeg  V.  Barnes,  3  Mer.  835. 
Sanders  [v.  Vautier,  1  Cr.  &  Ph.  240; 
s.  c.  10  Law  J.  Rep.  (n.s.)  Chanc.  354. 
Leake  v.  Robinson,  2  Mer.  363. 

Mr,  Elderton,  for  the  defendant  Grundy 
and  the  chfldren  of  Elizabeth  his  wife,  one 
of  the  daughters  of  the  testator,  who  sur- 
vived the  period  of  distribution,  contended, 
that  John  Leeming  took  no  share  in  the 
residue;*  and  that  the  word  "survivors" 
was  to  be  construed  "  othen,"  it  being  the 


Digitized  by 


Google 


TRINITY  TERM,  1842 


425 


testator's  intention,  where  the  gift  to  the 
parent  &iled,  to  give  it  to  the  issue,  and 
that  was  evidenced  by  the  substitutionary 
clause  at  the  end  of  the  will. 

Davidson  v.  DaUas,  14  Yes.  576. 

Crowder  v.  Stone,  3  Russ.  217. 

Wilmot  V.  Wilmot,  8  Ves.  10. 

Mr.  Purvis,  Mr,  K.  Parker,  and  Mr. 
Mylne,  for  other  parties. 

Mr.  S.  Sharpe,  for  Mr.  Mylne,  as  admi- 
nistrator of  his  wife,  contended,  that  she 
was  entitled  absolutely  to  the  particular 
legacy ;  that  the  gift  over  was  void  for  re- 
moteness ;  unless  it  could  be  collected  from 
the  whole  of  the  will,  that  the  word  "  issue" 
was  used  in  a  more  confined  sense — Barlow 
V.  Salter  (I).  That  "survivors"  must  be 
construed  "  others;"  if  otherwise,  the  only 
effect  would  be  to  throw  it  into  the  residue. 
That  as  to  the  residuary  clause,  Mr.  Mylne 
had  no  interest  except  to  increase  the  share 
in  the  residue  that  his  wife  took  absolutely ; 
in  that  clause,  the  testator  speaks  of  the 
fsulure  of  children,  and  there  the  limitation 
over  was  good ;  but  that  the  estate  of  John 
Leeming,  who  did  not  survive  the  period  of 
distribution,  was  not  entitled  to  any  share  in 
the  residue. 

Mr.  J.  Bacon,  for  the  personal  repre- 
sentatives of  John  Leeming. — This  is  an 
absolute  vested  legacy  in  the  residue.  The 
substitutionary  clause  only  applies  to  the 
case  of  a  child  dying  and  leaving  lawful 
issue ;  and  not  to  the  case  of  a  child  dying, 
without  leaving  issue.  The  Court  cannot 
decide  that  it  was  not  a  vested  legacy  in 
John,  without  deciding  an  intestacy  as  to 
his  share  ;  and  this  the  Coiurt  always  leans 
against — Booth  v.  Booth  (2). 

Mr.  Walker,  in  reply. — Suppose  all  the 
children  had  died  witiiout  leaving  issue,  for 
what  reason  is  the  Court  to  take  away  Mrs. 
Mylne*s  share  for  tlie  purpose  of  giving  it  to 
the  others  ?  *  *  Survivors' '  cannot  be  construed 
"  others,"  because  there  is  no  indication  in 
the  wiU  of  an  intention  to  extend  it ;  and 
therefore  the  plaintiff  and  the  three  surviving 
children  are  entitled  to  the  500/.  If  it  is 
held,  that  John  did  not  take  a  vested  interest 

(1)  17  Ves.  479. 

(2)  4  Ibid.  399. 
New  Series,  XI.^Chanc. 


in  the  residue,  there  will  be  no  intestacy  as 
to  his  share,  for  the  parties  entitled  to  the 
residue  will  be  the  children  who  survived 
the  period  of  distribution,  and  the  issue  of 
such  as  are  dead;  for  the  circumstance  of 
deferring  the  enjoyment  till  a  particular 
period  is  a  strong  indication  of  the  testator's 
intention,  that  that  was  the  period  at  which 
he  meant  that  his  bounty  should  be  ascer- 
tained. 

April  18. — WiGRAM,  V.C. — Four  points 
were  raised  in  this  cause.  First,  what  in- 
terpretation is  to  be  given  to  the  words,  *'in 
case  they  die  without  issue;'*  secondly, 
whether  tiie  share  in  the  residue  of  John 
Leeming,  who  died  in  1 8 1 1 ,  (having  attained 
his  full  age,  but  without  leaving  lawful 
issue,)  before  the  youngest  child  of  the  tes- 
tator had  attained  twenty-one,  was  trans- 
missible to  his  representatives;  or  whether 
it  was  undisposed  of  by  the  will ;  thirdly, 
as  to  the  construction  of  the  word  '*  survi- 
vors" ;  and  fourthly,  what  parts  of  the  tes- 
tator's property  are  affected  by  that  clause 
in  his  will,  by  which,  in  case  of  the  death 
of  any  of  his  children  leaving  lawful  issue, 
he  directs  and  gives  to  such  issue  the  part 
or  share  which  the  parent  so  dying  would 
have  been  entitled  to  have. 

Upon  the  first  point,  I  think  that  it  is 
manifest,  from  the  will,  that  an  indefinite 
failure  of  issue  was  not  intended. 

EUicombey.  Gompertz, 3  Myl.  &  Cr.l27. 
Target  v.  Gaunt,  1  P.  Wms.  482. 
Upon  the  second  question,  I  am  of  opinion, 
that  the  share  in  the  residue  of  John  Leem- 
ing, who  died  vrithout  issue  in  1811,  before 
the  youngest  child  attained  twenty-one,  and 
having  himself  attained  the  age  of  twenty- 
one,  was  transmissible  to  his  representatives. 
The  argument  against  this  construction  was, 
that  the  gift  of  tibe  residue  was  future ;  that 
there  was  no  gift  of  the  residue,  except  in 
the  direction  to  pay  ;  and  it  was  said  to  be 
the  setded  rule  in  the  construction  of  wills 
relating  to  personal  estate,  that  where  a 
legacy  is  given,  payable  at  a  future  time, 
and  there  is  no  gift  except  in  the  direction 
to  pay,  the  legatee  can  claim  nothing,  ex- 
cept he  is  living  at  the  time  the  legacy  is 
payable.  That  the  Court  has  in  some  way 
expressed  itself  in  terms  similar  to  this,  I 
admit ;  but  I  think  I  should  be  misapplying 
the  rule,  if  I  were  to  hold  that  John  Leem- 
31 
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ing's  share  was  not  transmissible  to  his  re- 
presentatives only  because    he  died  before 
the    youngest    child   attained   twenty-one. 
The  rule  of  construction  I  take  to  be  this : 
Courts  of  equity,  in  construing  wills,  as  to 
personal  estate,  follow  the  rules  of  the  civil 
law.     By  that  law,  when  a  legacy  is  given 
absolutely,  and  payment  only  is  postponed, 
the  Court  considers  the  time  annexed  to  the 
payment,  and  not  to  the  gift  of  the  legacy, 
and  treats  the  legacy  as  debitum  in  prcesenti 
solvendum  in  futuro.  That  is  the  established 
rule ;  but  a  question  sometimes  arises,  whe- 
ther a  mere  direction  to  pay  at  a  future  day, 
without  any   independent  gift,  will   make 
the  legacy  transmissible  to  the  representa- 
tives of  the  legatee,  should  he  die  before  the 
time  of  payment ;  and  the  Court  in   that 
simple  case  has  sometimes  considered  the 
time   of  payment  annexed  to  the  legacy. 
But  the  Court,  in  so  doing,  never  intended 
to  decide  that  the  gift  of  a  legacy,  imder  the 
form  of  a  direction  to  pay  at  a  future  time, 
or  upon  a  given  event,  was  less  favourable 
to  vesting,  than  the  simple  case  of  a  direct 
bequest   at  a  future  time,  and  in   a   like 
event ;  but,  in  fact,  only  intended  to  assi- 
milate the  cases  to  each  other,  and  to  distin- 
guish the  case  of  both  £rom  that  class  of 
cases,  in  which  there  is  a  gift  of  a  legacy, 
and  a  direction  to  pay  at  a  future  period, 
distinct  from  the  gift ;  and  I  am  confirmed 
in  the  opinion  which  I  formed  at  the  hear- 
ing, that  the  question  is  one  of  substance, 
and  not  one  of  form.     The  question  in  all 
cases  is,  whether  it  is  a  condition  precedent, 
that  the  legatee  should  survive  the  time  ap- 
pointed for  the  payment,  and  the  answer  is 
to  be  sought  out  of  the  whole  will,  and  not 
in  particular  expressions,  like  those  relied 
on  here.    In  Monkhouse  v.  Holme  (3),  Lord 
Loughborough  has  stated  the  rule  generally, 
"If  the  day  is  certain,  it  is  vested  ;  but 
where  uncertain,  the  true  question  will  be, 
whether  it  is  in  the  nature  of  a  condition, 
for  if  it  is  conditional,  then  in  the  very  na- 
ture of  the  thing  the  time  is  annexed  to  the 
substance  of  the  gift,  as  in  the  case  of  mar- 
riage, of  puberty,  or  of  any  other  situation 
of  life,  when  the  arrival  of  the  time  is  a  con- 
dition, without  which  the  testator  would  not 
have  made  the  gift."    In  May  v.  Wood{4\ 

(3)  1  Bro.  C.C.  298. 

(4)  8  Ibid.  472. 


a  case  unimpeached  in  principle,  the  Master 
of  the  Rolls  says,  "  All  the  cases  establish 
this  principle,  that  where  the  time  is  men- 
tioned as  referring  to  the  legacy  itself,  un- 
less it  appears  to  have  been  fixed  by  the 
testator  as  absolutely  necessary  to  have 
arrived  before  any  part  of  his  bounty  can 
attach  to  the  legatee,  the  legacy  attaches 
immediately,  and  the  time  of  payment  is 
merely  postponed,  not  being  annexed  to  the 
substance  of  the  gift ;  but,  if  it  appears  that 
the  testator  intended  it  as  a  condition  prece- 
dent upon  which  the  legacy  must  take  place, 
then,  k  such  condition  or  contingency  does 
not  happen,  the  gift  never  arises." 

In  Barnes  v.  Allen  (5),  the  testator  gave 
the  residue  of  his  personal  estate  to  his  wife 
for  life,  and  after  her  decease  to  their  chil- 
dren ; — "  but  if  it  shall  happen  that  my  wife 
shall  depart   this  life  leaving  no  child  or 
children  at  the  time  of  her  death,  then  my 
will  is,  that  my  trustees  shall  transfer  the  secu- 
rities in  which  my  estate  shall  be  then  vested 
to  my  two  brothers,  J.  A.  and  H.  A  ;  and 
in  case  either  of  them  shall  be  then  dead, 
then  to  the  smrvivor."     Both  brothers  died 
in  the  lifetime  of  the  wife,  and  it  was  held  a 
vested  interest  in  both.     So,  I  conceive,  if 
a  leasehold  house  is  bequeathed  to  trustees 
for  A,  with  a  proviso,  that  if  B.  return  from 
Rome  within  ten  years,  the  trustees  then  to 
assign  the  premises  to  C  ;  this  would  be  an 
interest  in  C.  transmissible  to  his  represen- 
tatives, though  the  legatee  shoiild  die  within 
the  ten  years,  provided  B.  returned  from 
Rome  within  that  period — Feame's  Cont, 
Rem.  555.     In  Sanders  v.  VatUierj  a  tes- 
tator gave  to  his  executors  and  trustees  all 
his  East  India  stock,  upon  trust,  to  accu- 
mulate the  dividends  tiU  D.  W.  V.  should 
attain  twenty-five,  and  then  to  transfer  the 
principal,  together  with  such  accumulations, 
to  D.  W.  V,  his  executors,  administrators, 
and  assigns  absolutely:  it  was  held,  that 
D.  W.  V.  took  an  immediate  vested  interest 
in  the  legacy.     In  that  case,  it  was  argued, 
that  because  there  was  no  gift  except  in  the 
direction  to  transfer,  the  party  would  not  be 
entitled  unless  he  attained  twenty-five.     It 
was  true,  that  there  were  special  circum- 
stances in  that  case,  but  Lord  Cottenham 
expressed  a  clear  opinion  independently  of 
those  special  circumstances.     The  reasoning 

(5)  1  Bro.C.C.181. 
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of  Sir  W.  Grant  in  Hanson  v,  Graham  (6), 
in  that  part  of  his  judgment  in  which  he 
comments  upon  Boraston's  case  (7),  sup-> 
ports  what  I  will  call  the  principle  of  these 
cases.  In  all  the  cases  which  may  he  sup- 
posed to  support  the  plaintiff's  argument 
against  the  interest  of  John  being  transmissi- 
ble, the  Court  has  laboured  to  shew  that  the 
future  interest  was  by  the  terms  of  the  will 
contingent,  as,  a  legacy  to  a  person  "  at  the 
age  of  twenty-one,"  or  "  when"  or  "  if"  the 
legatee  should  attain  that  age,  or  in  some 
event  which  might  not  happen ;  and  that  rea- 
soning would  have  been  superfluous  if  the 
circumstance  of  the  gift  being  future  and  under 
the  form  of  a  direction  to  pay  had  ^mished 
a  simple  rule  for  decision.  Thicknesse  v, 
Liege  falls  under  the  same  observation. 
Of  that  case,  Mr.  Roper,  vol.  1,  p.  508, 
correctly  remarks, — "  The  ground  for  the 
final  decision  seems  to  have  been  the  clear 
intention  of  the  testator,  that  all  the  limita^ 
tions  of  the  beneficial  interest  in  his  resi- 
duary property  should  be  contingent,  and 
that  no  person  should  take  a  vested  interest 
in  it  before  the  right  of  enjoyment  accrued." 
The  question,  therefore,  which  I  have  to 
consider  in  this  case  is,  whether,  excluding 
the  principle  of  the  cases  where  there  has 
been  a  gift  distinct  from  the  direction  to  pay, 
the  testator  has  made  the  shares  in  the  resi- 
due of  such  of  his  children  as  should  die  with- 
out leaving  law^  issue  contingent  on  their 
surviving  the  time  when  the  youngest  child 
shall  attain  twenty-one.  The  circumstance 
that  the  gift  of  the  residue  is  future,  and 
that  there  is  no  gift  of  the  residue  except  in 
the  direction  to  pay,  are  circumstances  that 
I  may  be  bound  to  advert  to ;  but  they  are 
not  conclusive.  In  this  case,  the  persons 
to  whom  the  residue  is  given  are  all  the 
children  of  the  testator,  as  tenants  in  com- 
mon. The  after-clause,  which  substitutes 
the  issue  of  deceased  children  for  the  parents 
dying  and  leaving  lawful  issue,  shews  that 
the  persons  to  whom,  in  the  first  instance, 
the  residue  is  given,  meant  all  the  children 
who  should  survive  the  testator,  and  not 
those  only  who  should  be  living  when  the 
youngest  should  attain  twenty-one.  The 
residue  is  given  to  the  trustees,  who  are 
trustees  for  all  the  children  of  the  testator 


who  should  survive  him,  except  so  far  as  he 
should  otherwise  direct.  Of  wJiat  are  they 
trustees?  The  income  of  the  property  to 
accrue  between  the  death  of  the  testator  and 
the  time  of  division  would  accumulate  for 
the  benefit  of  those  to  whom  in  terms  the 
residue  is  eventually  given.  They  are, 
therefore,  trustees  of  the  residue  and  of  the 
interim  profits  for  all  the  children  of  the 
testator  (except  so  far  as  he  has  substituted 
others  for  them)  upon  the  happening  of  an 
event  which  has  happened,  i.e.  the  youngest 
child  attaining  twenty-one.  Again,  he  di- 
rects, that  in  case  of  his  children  dying,  and 
leaving  lawful  issue,  the  issue  are  to  take 
**  the  share  the  parent  so  dying  would  be 
entitled  to  have."  Upon  these  words  it 
was  argued,  that  the  testator  himself  sup- 
posed that  the  parent  so  dying  before  the 
time  of  the  division  lost  the  share  of  the 
residue.  But  I  do  not  think  the  words  so 
full  of  meaning.  The  clause  is  nothing 
more  than  the  common  clause  of  substitution 
of  one  legatee  for  another,  upon  a  given 
event ;  and  the  substitution  is  not  general, 
but  confined  to  the  case  of  children  dying, 
leaving  lawful  issue  ;  and  it  does  not  extend 
to  the  case  of  cliildren  dying  before  the  time 
of  payment,  not  leaving  lawful  issue. 

If  the  clause  of  substitution  had  not  been 
so  confined  by  the  will,  and  one  or  more  of 
the  children  had  died,  leaving  lawful  issue, 
before  the  time  of  payment,  the  argument 
in  favour  of  the  legacy  being  transmissible 
to  the  representatives  of  J.  Leeming,  would 
have  been  almost  irresistible.  I  do  not 
understand  why  such  a  clause  of  substi- 
tution should  alter  the  substance  of  the  will 
in  a  case  where  such  a  clause  does  not  ap- 
ply. The  circumstances  which,  in  the  cases 
of  residuary  gifts,  the  Court  has  relied  upon 
for  preventing  an  intestacy,  and  which  are 
noticed  in  Booth  v.  Booth  (8),  in  Love  v. 
L* Estrange  (9),  which  was  approved  of  by 
Sir  W.  Grant  in  Hanson  v.  Graham,  and 
by  Lord  Cottenham  in  Sanders  v.  Vautier, 
are  certainly  not  stronger  than  those  which 
occur  in  this  case.  There  is  nothing  im- 
probable in  the  supposition  that  tlie  tes- 
tator intended  his  children  to  take  an  ab- 
solute interest,  except  in  the  event  of  their 
djdng,  leaving  issue,  before  the  period  of 


(6)  6  Ves.  247. 

(7)  8  Rep.  16. 


(8)  4  Ves.  899. 

(9)  5  Bro.  P.C.  59. 
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division.  If  any  case  could  be  found  which 
decides  in  the  abstract,  that  a  giU  of  the 
residue  to  a  testator's  children,  on  an  event 
which  afterwards  happens,  does  not  confer 
a  transmissible  interest  merely  because  the 
legatees  die  before  the  event  takes  place,  I 
am  satisfied  that  that  case  would  be  at 
variance  with  the  other  authorities.  I  notice 
the  fact  that  John  Leeming  had  attained 
twenty-one,  for  this  reason — the  testator 
having  postponed  the  division  till  the 
youngest  attained  twenty-one,  I  think  no 
child  was  intended  to  take  a  share,  except 
he  attained  twenty-one.  That  is  consistent 
with  the  proposition  that  all  should  par- 
ticipate in  the  residue  who  attained  that 
age.  I  think  this  case  is  more  analogous  in 
principle  to  Barnes  v.  Allen  and  Sanders  v. 
Vautierf  than  to  Thicknesse  v.  Liege;  for 
in  that  case  the  Court  discovered  a  manifest 
intention  that  the  residue  should  be  con- 
tingent on  the  legatee  surviving  the  period 
of  division.  Thirdly,  I  think  that  the  word 
**  survivors"  must  be  construed  in  its  natu- 
ral sense,  and  not  in  the  sense  of  "  others." 
In  Davidson  v.  Dallas,  the  language  of 
Lord  Eldon  shews  that  he  considered  that 
it  must  be  taken  in  its  natural  sense,  unless 
the  whole  will  shews  that  it  is  used  in  a 
different  sense.  So  also  in  Crowder  v. 
Stone.  In  Barlow  v.  Salter  ( 1 0),  the  dictum 
of  the  Court  treats  the  word  "survivors"  as 
having  a  technical  meaning,  viz.  the  meaning 
of  **  others,"  impressed  upon  it  in  practice. 
According  to  Davidson  v.  Dallas,  one  rea- 
son for  construing  the  word  "survivors" 
"  others,"  was  said  to  be  to  take  in  all  per- 
sons bom  before  the  period  of  distribution ; 
in  other  cases,  the  object  has  been  to  prevent 
a  &mily  losing  the  provision  intended  for  it 
by  the  death  of  a  parent  leaving  children. 
The  reason  of  the  former  case  does  not  oc- 
cur here,  because  the  testator's  own  children 
are  the  legatees  ;  and  according  to  the  con- 
struction which  I  put  upon  the  clause,  which 
substitutes  the  issue  for  their  parents,  I 
think  the  testator  has  guarded  against  the 
second  inconvenience,  so  far,  at  least,  as  the 
residue  is  concerned.  The  word  "  survivors" 
must,  therefore,  be  construed  in  its  natural 
sense,  and  this  construction  of  the  word  in 
one  part  of  the  will  must  determine  its 
construction    in    the    other    part    of    the 

(10)  17  Ves.  479. 


will.  Cripps  V.  Woleott,  Hoghton  v.  Whit" 
greave,  and  the  other  cases  cited,  raise  a 
distinct  question  from  the  present  case. 
Fourthly,  I  think  there  is  nothing  in  the 
words  of  the  will  to  prevent  my  applying 
the  clause  of  substitution  to  an  origin&d 
share  in  the  residue,  and  to  a  share  in  the 
residue  of  the  daughter  who  died  without 
issue, — and  the  intention  of  the  testator  will 
be  best  satisfied  by  my  so  applying  that 
clause ;  but  I  cannot  extend  the  substitu- 
tionary clause  to  the  particular  legacies. 


WlORAM,  y.C.|      H^^jj-j^g  ^^  jaAWKINS. 

June  22, 23.  J 

Parties — Unascertained  Class — Prelimi- 
nary  Inquiries. 

In  a  suit  to  administer  a  will  under  which 
two  classes  of  persons  claimed  to  be  interested, 
the  plaintiff  (the  father  of  one  cUiss,  and  the 
grandfather  of  the  other,)  stated,  and  seve^ 
ral  of  the  defendants  admitted,  that  all  the 
members  of  the  two  classes  were  before  the 
Court : — Held,  that  the  Court  would  not  dc" 
dare  the  right  without  a  previous  inquiry 
before  the  Master,  whether  aU  the  members 
of  each  class  were  before  the  Court, 

The  same  rule  holds,  where  the  members 
of  a  cluss  seek  distribution  among  themselves; 
the  Court  must  be  satisfied  by  evidence  thai 
all  the  members  of  the  class  are  before  the 
Court. 

The  correctness  of  the  case  of  Caldecott 
V.  Caldecott  impugned. 

This  was  a  suit  by  J.  Hawkins,  as  execu- 
tor and  trustee,  under  the  will  of  J.  King, 
the  testator  in  the  cause,  to  obtain  the  de- 
claration of  the  Court  upon  the  trusts  of  the 
will,  as  to  the  residue.  The  two  classes 
beneficially  interested  were,  the  children  of 
the  plaintiff,  and  the  children  of  one  of  the 
defendants.  The  bill  stated,  and  the  answers 
admitted,  that  the  individuals  composing  the 
two  classes  were  all  before  the  Court. 

Mr.  Rolt,  for  the  plaintiff,  contended,  that 
upon  such  statements  and  admissions,  the 
Court  would  declare  the  right,  without  send- 
ing it  to  the  Master  to  inqiiire  as  to  that  fact. 
That  in  Arthur  v.  Hughes  (1 )  (not  reported), 

(1)  Rolls,  23rd  December,  1841. 
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where  the  Either  was  plaintiff,  and  stated  that 
all  parties  were  before  the  Court,  and  every 
person  interested  was  a  member  of  his  own 
family,  Lord  Langdale  dispensed  with  the 
preliminary  inquiries.  That  in  Caldecott  v. 
Caldecott  (2),  where  the  question  was  between 
the  next-of-kin,  as  a  class,  and  another 
party,  it  was  held  enough  that  some  of  the 
next-of-kin  were  present. 

WiGRAM,  V.C. — Lord  Cottenham  always 
said,  that  he  would  never  allow  the  right  to 
be  decided  first,  and  the  inquiries  to  be  made 
afterwards.  I  am  quite  satisfied,  that  his 
Lordship  did  not  decide  that  abstract  point 
in  Caldecott  v.  Caldecott, 

June  23.— WiGRAM,  V.C— The  plamtiff 
in  this  cause  is  a  stakeholder,  and  the  father 
of  one  class,  and  the  grandfather  of  the  other ; 
and  he  says,  that  he  has  brought  before  the 
Court  all  the  persons  beneficially  interested 
in  the  fund.  This  may  be  true,  but  the 
question  is,  what  is  the  practice  of  the  Court  ? 
Where  the  object  of  the  suit  is  distribution, 
it  is  the  practice  of  the  Court  to  refer  it  to 
the  Master,  to  inquire  who  the  parties  are. 
But,  supposing  it  not  to  be  necessarily  a  case 
of  distribution,  some  evidence  is  necessary 
that  all  the  parties  are  present,  for  the  pur- 
pose of  contesting  the  question.  Here  there 
is  no  evidence  but  the  statement  of  the  plain- 
tiff, and  the  admission  of  some  of  the  defen- 
dants. I  should  have  had  no  doubt  upon 
the  subject,  if  it  had  not  been  for  the  state- 
ment of  the  practice  before  the  Master  of  the 
Rolls ;  but  he  entirely  disavows  any  practice 
of  the  kind,  and  says,  that  he  sees  no  differ- 
ence between  the  case  of  a  distribution  of  a 
fund  adverse  to  a  class,  and  the  case  of  a 
class  coming  to  divide  the  fund  among  the 
members  of  that  class ;  for,  in  the  latter  case, 
they  may  be  equally  interested  in  misrepre- 

(2)  1  Cr.  &  Ph.  183 ;  10  Law  J.  Rep.  (n.b.) 
Chanc.  180. 


senting  the  niunber  of  the  children.  The 
Court,  looking  at  the  possibility  of  firaud, 
will  not  receive  the  admission  of  some  of  the 
children,  because  there  may  be  a  corrupt 
agreement  between  die  father  and  some  of 
the  children  to  divide  the  property  among 
themselves,  to  the  exclusion  of  the  others. 
Lord  Langdale  also  said,  that  he  remem- 
bered having  decided  that  case  upon  the 
authority  of  Caldecott  v.  Caldecott^  which  he 
thought  at  the  time  was  not  in  accordance 
with  the  practice.  It  appears  by  the  regis- 
trar's book,  that  Caldecott  v.  Caldecott  came 
on  to  be  heard  on  the  18th  of  December 
1840,  when  the  cause  stood  over,  that  the 
plaintiff  might  amend  his  bill,  and  bring  all 
proper  parties  before  the  Court.  On  the 
5  th  of  February  1841,  the  cause  came  on 
again,  when  Mr.  Jamefs  Parker,  for  die  plain- 
tiff, stated,  that  all  the  parties  who  claimed 
as  next-of-kin  were  before  the  Court ;  and 
it  is  most  probable  that  Lord  Cottenham's 
attention  was  not  called  to  the  fact,  that  there 
was  no  evidence  establishing  that.  What 
Lord  Cottenham  is  made  to  say  in  the  re- 
port of  that  case,  is  at  variance  with  his 
Lordship's  dictum  in  the  subsequent  case  of 
Shuttkworth  v.  Howarth  (3),  "that  the 
Court  would  never  declare  a  particular  class 
of  persons  entitled  to  a  portion  of  a  fund, 
before  it  had  ascertained  whether  there  were 
any  other  individuals  answering  to  that 
class  in  existence.''  Looking,  then,  at  the 
registrar's  note  of  that  case,  and  knowing 
Lord  Cottenham's  constant  practice,  I  am 
quite  satisfied  that  Caldecott  v.  Caldecott 
does  not  accurately  represent  what  his 
Lordship  said  on  that  occasion ;  but  that  he 
must  have  supposed  the  fact  in  evidence, 
that  the  whole  class  was  before  the  Court. 
There  must  be  here  the  usual  inquiry,  as  to 
the  individuals  composing  the  two  classes 
interested  under  the  wiU. 

(3)  1  Cr.  &  Ph.  228 }  b.c.  10  Uw  J.  Rep.  (n.s.) 
Chaac.  2. 
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ORDER  OF  COURT. 


nth  of  April  IS42. 


The  Right  Honourable  John  Singleton  Lobd  Ltndhu&bt,  Lord  High  Chancellor  of  Great 
Britain,  by  and  with  the  advice  and  assistance  of  the  Right  Honourable  Hbnrt  Lord  Lanodalb, 
Master  of  the  Rolls ;  the  Right  Honourable  Sir  Lancelot  Shadwbll,  Vice  Chancellor  of  Eng- 
land ;  the  Right  Honourable  the  Vice  Chancellor  Sir  James  Lewis  Knight  Bruce,  and  the  Right 
Honourable  the  Vice  Chancellor  Sir  James  Wioram,  doth  hbrebt,  in  pursuance  of  an  Act  of 
Parliament  passed  in  the  fourth  year  of  the  reign  of  Her  present  Majesty,  intituled,  **  An  Act  for 
facilitating  the  Administration  of  Justice  in  the  Court  of  Chancery/'  and  of  an  Act  passed  in  the 
fourth  and  fifth  years  of  the  reign  of  Her  present  Majesty,  intituled,  *'  An  Act  to  amend  an  Act 
of  the  fourth  year  of  the  reign  of  Her  present  Majesty,  intituled,  *  An  Act  for  facilitating  the 
Administration  of  Justice  in  the  Court  of  Chancery,' "  order  and  direct  in  manner  following ;  that 
is  to  say, 


L  That  in  cases  where  the  defendant  shall  not 
have  put  in  his  answer  in  due  time  after  appearance, 
and  the  plaintlif  shall  be  unable,  with  due  diligence, 
to  procure  a  writ  of  attachment  to  be  executed  against 
such  defendant,  by  reason  of  his  being  out  of  the 
jurisdiction  of  the  Court,  or  being  concealed,  or  for 
any  other  cause,  then  such  defendant  shall,  for  the 
purposes  of  this  Order,  be  deemed  to  have  abscond- 
ed to  avoid  the  process  of  this  Court 

That  in  cases  where  any  defendant,  who  may  be 
so  deemed  to  have  absconded,  shall  have  appeared 
by  his  own  clerk  in  court,  or  an  appearance  having 
been  entered  for  him  under  the  eighth  of  the  Orders 
of  the  26th  day  of  August  1841,  he  shall  have  after- 
wards appeared  by  his  own  clerk  in  court,  the  plaintiff 
may  serve  upon  such  clerk  in  court  a  notice,  that  on 
a  day  in  such  notice  named  (being  not  less  than  four- 
teen days  after  the  service  of  such  notice),  the  Court 
will  be  moved  that  the  bill  may  be  taken  pro  confesw 
against  such  defendant;  and  the  plaintiff  is,  upon 
the  hearing  of  such  motion,  to  satisfy  the  Court  that 
such  defendant  ought,  under  the  provisions  of  this 
Order,  to  be  deemed  to  have  absconded;  and  tlie 
Court  being  so  satisfied,  and  the  answer  not  being 
filed,  may,  if  it  shall  so  think  fit,  order  the  bill  to 
be  taken  pro  con/esso  against  such  defendant,  either 
immediately,  or  at  such  time!  or  upon  such  further 
notice,  as  under  the  circumstances  of  the  case  the 
Court  may  think  proper. 

That  in  cases  where  any  defendant,  who  may  be 
so  deemed  to  have  absconded,  shall  have  had  an 
appearance  entered  for  him  under  the  eighth  of  the 
Orders  of  the  26th  day  of  August  1841,  and  he  shall 
not  afterwards  have  appeared  by  his  own  clerk  in 
Court,  the  plaintiff  may  cause  to  be  inserted  in  the 
London  Gazette  a  notice,  that  on  a  day  in  such  notice 
named  (being  not  less  than  four  weeks  after  the  first 
insertion  of  suck  notice  in  the  Lmnkm  Gazette),  the 


Court  will  be  moved  that  the  bill  may  be  taken  pro 
cor^fesso  against  such  defendant ;  and  the  plaintiff  is, 
upon  the  hearing  of  such  motion,  to  satisfy  the 
Court  that  such  defendant  ought,  under  the  provi- 
sions of  this  Order,  to  be  deemed  to  have  absconded, 
and  that  such  notice  of  motion  has  been  inserted  in 
the  London  Gazette,  at  least  once  in  every  week,  from 
the  time  of  the  first  insertion  thereof  up  to  the  time 
for  which  the  said  notice  shall  have  been  given ;  and 
the  Court,  being  so  satisfied,  and  the  answer  not 
having  been  filed,  may,  if  it  shall  so  think  fit,  order 
the  bill  to  be  taken  pro  corfesso  against  such  defen- 
dant, either  immediately,  or  at  such  time,  or  upon 
such  further  notice,  as  under  the  circumstances  of 
the  case  the  Court  may  think  proper. 

II.  That  upon  default  by  an  infant  defendant,  in 
not  appearing  to,  or  not  answering  the  bill,  the 
Court  may,  upon  motion,  order  that  the  Senior  Six 
Clerk,  not  towards  the  cause,  may  be  assigned  guar- 
dian of  such  infant  defendant,  by  whom  he  may 
appear  to  and  answer,  or  may  answer  the  bill,  and 
defend  the  suit,  upon  the  Court  being  satisfied  that 
such  defendant  is  an  infant,  and  (if  the  infant  has 
not  appeared)  that  the  subpoena  to  appear  to,  and 
answer  the  bill,  was  duly  served,  and  (whether  the 
infant  has  appeared  or  not),  that  a  notice  of  such 
motion  was  (after  the  expiration  of  the  time  for 
appearing  to  or  answering  the  bill,  and  at  least  six 
clear  days  before  the  hearing  of  such  motion), 
served  upon,  or  left  at  the  dwelling-house  of  the 
person  with  whom,  or  under  whose  care,  such  infant 
defendant  was  at  the  time  of  serving  the  subpoena ; 
and  was  also  served  upon  or  left  at  the  dwelling- 
house  of  the  father  or  guardian  (if  any)  of  such 
infant,  where  the  person  with  whom,  or  under  whose 
care,  the  infant  was  at  the  time  of  such  service,  shall 
not  be  the  father  or  guardian  of  the  infant ;  unless 
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the  Court,  at  the  time  of  hearing  such  motion,  shall 
think  fit  to  dispense  with  such  last-mentioned  ser- 
vice. 

III.  That  the  plaintiffshall,  without  special  leave 
of  the  Court,  he  at  liherty  to  serve  any  notice  of 
motion,  or  other  notice,  or  any  petition,  personally, 
or  at  the  dwelling-house  or  office  of  any  defendant, 
who,  having  heen  duly  served  with  subpoena  to 
appear  to  and  answer  the  hill,  shall  not  have  caused 
an  appearance  to  he  entered  hy  his  own  clerk  in 
court,  at  the  time  for  that  purpose  limited  hy  the 
General  Orders  of  the  Court. 

IV.  That  the  1st,  2nd,  Srd,  4th,  and  5th,  Orders 
of  the  26th  day  of  August  1841,  shall  not  take  effect 
until  further  order. 

y.  That  the  22nd  of  the  Orders  of  tiie  2dtii  day 
of  August  1841  shall  he  suspended  until  further 
order. 

VI.  That  the  Orders  of  the  26th  day  of  August 
1841  shall  he  amended  as  to  numhers  X,  XI,  XII, 
and  XL VII,  in  manner  following ;  (that  is  to  say), 

X.  That  no  writ  of  execution  shall  hereafter  be 
issued,  for  the  purpose  of  requiring  or  compelling 
obedience  to  any  order  or  decree  of  the  High  Court 
of  Chancery ;  but  that  the  party,  required  by  any 
such  order  or  decree  to  do  any  act,  shall,  upon 
being  duly  served  with  such  order  or  decree,  be 
held  bound  to  do  such  act  in  obedience  to  the  order 
or  decree. 

XI.  That  if  any  party  who  is,  by  an  order  or 
decree,  ordered  to  pay  money,  or  to  do  any  other 
act  in  a  limited  time,  shall,  after  due  service  of  such 
order  or  decree,  refuse  or  neglect  to  obey  the  same, 
according  to  the  exigency  thereof,  the  party  prose- 
cuting such  order  or  decree  shall,  at  the  expiration 
of  the  time  limited  for  the  performance  thereof,  be 
entitled  to  a  writ  or  writs  of  attachment  against  the 
disobedient  party ;  and  in  case  such  party  shall  be 
taken  or  detained  in  custody  under  any  such  writ 
of  attachment,  without  obeying  the  same  order  or 
decree,  then  tiie  party  prosecuting  the  same  order 
or  decree  shall,  upon  the  sherilTs  return  that  the 
party  has  been  so  taken  or  detained,  be  entitled  to  a 


commission  of  sequestration  against  the  estate  and 
effects  of  the  disobedient  party;  and  in  case  the 
sheriff  shall  make  the  return  rum  est  inventus  to  such 
writ  or  writs  of  attachment,  the  party  prosecuting 
the  same  order  or  decree  shall  be  entitied,  at  his 
option,  either  to  a  commission  of  sequestration  in 
the  first  instance,  or  otherwise  to  an  order  for  the 
Seijeant-at-Arms,  and  to  such  other  process  as  he 
hath  hitherto  been  entitied  to,  upon  a  return  of  wm 
est  inventus  made  by  the  commissioners,  named  in  a 
commission  of  rebellion,  issued  for  the  non-per- 
fonnance  of  an  order  or  decree. 

XII.  That  every  order  or  decree,  requiring  any 
party  to  do  an  act  thereby  ordered,  shall  state  the 
time,  or  the  time  after  service  of  the  order  or  decree, 
within  which  the  act  is  to  be  done ;  and  that  upon 
the  copy  of  the  order  or  decree  which  shall  be  served 
upon  the  party  required  to  obey  the  same,  there 
shall  be  indorsed  a  memorandum  in  the  words  or  to 
the  effect  following :  viz. 

**  If  you,  the  within  named  A.  B,  neglect  to  obey 
this  order  (or  decree),  by  the  time  therein  limited, 
you  will  be  liable  to  be  arrested  under  a  writ  of 
attachment,  issued  out  of  the  High  Court  of  Chan- 
cery, or  by  the  Serjeant-at-Arms  attending  the  same 
Court ;  and  also  be  liable  to  have  your  estate  se- 
questered for  the  purpose  of  compelling  you  to  obey 
tiie  same  order  (or  decree)." 

XLVII.  That  a  creditor,  who  has  come  in  and 
established  his  debt  before  the  Master,  under  a  de- 
cree or  order  in  a  suit,  shall  be  entitied  to  the  costs 
of  so  establishing  his  debt,  and  the  sum  to  be  allowed 
for  such  costs  shall  be  fixed  by  the  Master  without 
taxation,  at  the  time  the  Master  allows  the  debt  of 
such  creditor,  unless  the  Master  shall  think  that 
such  costs  ought  to  be  taxed  in  the  regular  mode, 
in  which  case  the  same  shall  be  so  taxed  by  the 
Master,  and  the  amount  of  such  costs,  or  the  sum 
allowed  in  respect  thereof,  shall  be  added  to  the 
debt  so  established. 

Ltndkttrst,  C. 

Lanodalb,  M.R. 

Lancelot  Shaowell,  V.C. 

J.  L.  Kkioht  Bruce,  V.C. 

Jahes  Wioram,  V.C. 
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MICHAELMAS  TERM,  5  VICTORI2E. 


1841.     \  Ex  parte  turquand  re  van- 

Nov.  9.    J  DERPLANK. 

Proof- — Partnership — Dividend* 

Case  where,  under  the  circumstances,  the 
Court  held  that  there  was  no  legal  partner^ 
ship  between  the  bankrupt  and  it  creditor, 
and  refused  to  expunge  his  proof. 

Practice  as  to  staging  the  order  of  divi' 
dend  untU  an  action  has  been  tried. 

This  was  the  petition  of  the  assignees  of 
the  bankrupts,  and  it  prayed  that  a  proof 
for  2,000Z.,  made  by  a  person  named  Evil, 
a  cloth-manu&cturer,  might  be  expunged, 
on  the  ground  that  Evil  had,  in  fact,  become 
a  partner  with  the  bankrupts,  who  were 
retail  tailors  and  drapers,  previous  to  their 
bankruptcy.  The  feits  relied  upon  were, 
that  on  the  Ist  of  March  1839  a  memoran- 
dum was  drawn  up  between  Messrs.  Van- 
derplank  and  Mr.  Evil,  whereby  it  was 
agreed  that  Mr.  Evil  should  advance  2,000/. 
to  the  former,  by  1,000Z.  in  cash,  and  1,000Z. 
in  goods  at  prime  cost,  with  a  view  to  a 
partnership,  reserving  to  himself  a  power  of 
declaring  off,  should  the  business  not  prove 
successful  at  the  end  of  twelve  months. 

The  firm  had  been  V.  &  S.  Vanderplank 
down  to  March  1839,  after  which  it  was 
Vanderplank  &  Co.  Such  alteration  in  the 
name  of  the  firm  appeared  by  the  banker's 
book.  Mr.  Evil  performed  his  part  of  the 
agreement.  He  advanced  the  1,000/.,  and 
New  SERIB9,  XI.— Bankr. 


sent  in  the  goods,  and  he  did  not  declare  off 
from  the  partnership  at  the  end  of  the  year. 
But  when,  subsequently,  he  found  that  in- 
solvency was  likely  to  ensue,  he  then  denied 
a  partnership,  and  declared  that  the  advance 
of  the  cash  and  goods  was  a  loan,  for  which 
he  was  justly  a  creditor.  Against  this  the 
other  creditors  were  opposed,  and  resisted 
the  proof  of  such  debt  before  the  commis- 
sioner, but  without  success,  the  proof  being 
accepted.  The  objections  were,  that  Mr. 
Evil  ought  not  to  be  allowed  the  option 
of  sharing  in  the  profits  of  the  business, 
if  it  proved  a  lucrative  concern,  and  not 
be  held  responsible  for  losses  if  it  proved 
otherwise.  The  grounds  of  partnership 
were  maintained  to  be,  first,  a  written  agree- 
ment for  the  partnership,  which,  although 
never  signed  by  the  parties,  was  in  the  hand- 
writing of  Mr.  EvU ;  secondly,  a  verbal 
understanding  of  such  agreement ;  thirdly, 
the  performance  of  the  agreement  by  Mr. 
Evil  in  every  important  particular.  Previ- 
ous to  his  advancing  the  money  the  account 
of  stock  was  taken.  Simiiltaneously  there- 
with appeared  the  alteration  in  the  name  of 
the  firm.  He  never  inquired  what  was  the 
meaning  of  the  alteration,  although  so  much 
interested  as  a  creditor  in  knowing.  He 
induced  Messrs.  Fletcher,  the  clothiers,  of 
Gloucestershire,  to  draw  bills  on  the  firm  of 
Vanderplank  &  Co.  for  his.  Evil's,  accom- 
modation, telling  Fletcher  that  the  word 
"  Co."  in  the  firm,  was  represented  by  him, 
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Evil;  and  afterwards,  at  the  request  of 
Fletcher,  he  indorsed  these  bills  in  the  hands 
of  the  Gloucestershire  Banking  Company. 

Mr.  Russell  and  Mr.  Elmsley,  for  the 
petitioners,  the  assignees. — This  debt  ought 
to  be  expunged,  on  the  ground  that  there  was 
a  partnership.  Evil  advances  1 , 0002.  money 
and  1,000Z.  in  cloth,  and  agrees  to  sell  cloth 
at  prime  cost,  and  to  alter  the  name  of  the  firm 
to  Vanderplank  &  Co. ;  and  as  the  advance 
was  a  heavy  one,  he.  Evil,  was  to  draw  bills 
for  the  amount,  always  taking  them  up  in 
time,  in  order  to  meet  the  exigencies  of  the 
retail  establishment.  There  was  also  a  me- 
morandum to  the  following  effect :  that  at 
the  expiration  of  a  year  Evil  had  the  option 
of  becoming  an  active  partner;  and  as  far  as 
that  gentleman's  examination  before  the 
commissioner  goes,  and  the  affidavits  of 
various  persons  concerned,  can  establish  a 
fact,  there  is  an  agreement,  and  in  that 
agreement  acts  done  so  as  to  give  Mr.  Evil 
the  option  of  publicly  declaring  himself  a 
partner  up  to  the  time  of  the  bankruptcy ; 
but  Mr.  Evil  says,  I  contemplated  only  the 
written  agreement  as  a  mere  memorandum ; 
it  was  not  signed ;  I  was  to  advance  2,0002. 
to  the  concern,  and  all  of  us  were  to  be 
allowed  52.  per  cent,  upon  our  capital.  I 
was  to  delay  becoming  a  partner  to  a  future 
time,  but  I  cannot  say  when  that  future 
time  was  to  be ;  but  if  I  determined  not  to 
be  a  partner,  then  the  capital  I  had  ad- 
vanced was  to  be  repaid  me  as  a  debt, 
and  a  certain  sum  paid  me,  as  might  be 
agreed  upon,  for  the  profits.  There  is  no- 
thbg  more  certain  than  that  Mr.  Evil  wished 
to  have  all  the  advantages  of  a  partnership 
without  the  risk.  Even  upon  his  own  shew- 
ing, it  would  be  difficult  to* say  who  the 
thnrd  party  was  in  R.  and  Y.  Vanderplank 
&  Co.  This  document,  although  it  is  not 
signed  at  the  foot,  is  a  memorandum  signed 
under  the  Statute  of  Frauds,  as  the  name  is 
written  in  the  beginning  of  the  document — 
Propert  v.  Parker  (1).  This  agreement, 
and  the  acts  done  under  it,  prove  the  part- 
nership. The  witness  Fletcher  proves  dis- 
tinctly, that  when  asked  who  was  meant  by 
"Co.,"  Mr.  Evil  replieS  it  meant  himself, 
but  that  it  had  not  yet  been  made  public. 

Mr.  AnderUm  and  Mr.  Bacon,  for  the 
respondent. — ^The   understanding   between 

(1)  1  Russ.&Mjl.625. 


the  parties  did  not  amount  to  a  partnership. 
The  word  "  Co.,"  so  much  relied  upon  by 
the  petitioner's  counsel,  was  nothing  more 
than  the  usual  nonentity  made  use  of  by 
leading  merchants,  to  induce  the  world  to 
suppose  they  had  resources  behind  their 
backs.  The  taking  of  stock  had  reference 
to  a  contemplated  partnership,  which  de- 
pended on  fixture  contingencies,  and  was 
never  begun.  The  money  was  to  be  con- 
sidered a  loan,  if  no  partnership  resulted, 
and  be  deemed  capital  if  the  contrary.  The 
difference  between  2,0002.  and  3,9002.  in 
the  proof  of  debt  arose  firom  goods  sold  and 
delivered  in  the  usual  way.  An  action  at 
law  was  now  depending,  which  involved 
the  question  of  partnership. 

[Sir  J.  Cross. — Had  not  this  case  better 
be  adjourned  imtil  a  jury  of  merchants 
have  ^ven  their  verdict  on  the  ques- 
tion of  partnership.  It  is  competent  to  me 
to  order  an  issue  on  that  point,  but  it  would 
be  a  great  difficulty  were  contrary  verdicts 
to  be  given.] 

Mr.  Russell  stated,  that  the  petitioners 
were  ready  to  postpone  the  fiirther  hearing 
of  the  case,  on  an  order  that  the  dividend 
on  respondent's  proof  be  retained,  to  abide 
the  Court's  ultimate  decision. 

Mr.  Anderton  objected  to  wait  for  the 
result  of  the  action  at  law,  which  might 
never  be  brought  to  trial. 

November  11. — Mr.  Anderton. — The 
question  before  the  Court  this  day  is»  whe- 
ther there  is  a  partnership  or  not.  It  is 
admitted  that  Mr.  Evil  agreed  to  advance 
money  and  goods  in  contemplation  of  a 
possible  partnership,  the  acceptance  of  which 
was  to  be  at  his  option  at  a  future  day. 
Before  that  day  arrived,  he  rejEiised  the  part- 
nership, and  called  for  the  payment  of  his 
accoimt.  He  brought  an  action  for  the 
sum  due  to  him,  which  action  was  not 
defended,  simply  because  there  was  no  part- 
nership or  other  defence ;  and  therefore  the 
bankrupts,  to  avoid  expense,  go  before  a 
Judge,  and,  by  nUdicit,  confess  a  judgment, 
which  judgment  was  afterwards  set  aside» 
for  want  of  form,  under  the  statute.  Mr. 
Fletcher's  evidence  is  not  worthy  of  credit : 
first,  because  he  is  a  sworn  foe  of  the  re- 
spondent ;  secondly,  because  when  Evil  was 
called  upon  by  the  Gloucestershire  Bank- 
ing Company,  at  the  instance  of  Fletcher, 
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to  indorse  the  bills,  there  could  have  been 
no  necessity  for  such  indorsement,  if  he  then 
were,  as  Fletcher  would  now  have  it  be- 
lieved, a  partner ;  because,  if  he  were  then 
a  partner,  he  was  a  party  bound  by  their 
acceptance;  and  the  conduct  of  Mr.  Evil 
was  that  of  a  trader,  and  not  a  partner. 
The  usual  course  of  the  trade  in  furnish- 
ing cloth  is  not  to  send  an  invoice  until 
the  goods  have  been  measured.  After 
the  measurement,  the  price  is  added.  In 
the  invoice  of  the  goods  sent  in  by  Mr. 
Evil,  the  price  is  omitted.  The  accounts 
shew,  that  interest  at  5/.  per  cent,  is  charg- 
ed ;  and  the  motley  and  goods  are  entered 
in  the  books  as  a  debt  from  the  firm  to  Evil. 
So  soon  as  Mr.  Evil  made  up  his  mind  to 
decline  the  ])artnership,  the  parties  met,  and 
agreed  that  15Z.  per  cent,  should  be  allowed 
for  the  goods. 

[^Mr.  Russell. — ^This  was  not  till  after  the 
bankruptcy.] 

In  these  acts,  there  is  no  holding  out  of 
any  partnership  to  the  world.  On  several 
occasions,  when  it  was  of  moment  to  Mr. 
Fletcher  to  shew  that  Evil  was  a  partner, 
he  never  says  he  is  one.  Even  on  occasion 
of  an  angry  discussion,  when  violent  lan- 
guage was  used  by  Fletcher  to  Evil,  he  never 
even  then  alluded  to  the  partnership. 

Mr.  Russell,  in  reply. — ^The  Court  must 
certainly  disbelieve  Mr.  Fletcher,  or  pro- 
nounce for  an  existing  partnership.  On 
his  faith  in  Mr.  Evil,  Mr.  Fletcher  entered 
into  large  liabilities,  which  have  been  proved 
before  the  commissioners.  Look  at  the 
agreement  and  the  conduct  of  the  parties. 
Here  is  1,0002.  advanced  by  Evil :  when  to 
be  repaid? — 1,000Z.  of  goods  advanced  by 
Evil :  when  to  be  repaid  ?  The  very  fact  of 
the  interest  charged  shews  it  was  not  a  debt, 
because  such  interest  as  is  charged  cannot 
be  made  on  such  simis  for  such  terms.  But 
take  it  from  the  1st  of  April,  and  it  tallies 
exactly  with  the  agreement.  Without 
making  any  application  for  payment,  Evil 
sues  out,  on  Ibe  23rd  of  July,  a  writ,  and 
immediately  thereon  the  bankrupts  consent 
to  a  judgment,  which  was  afterwards  set 
aside.  Such  judgment  was  given  by  collu- 
sion, to  &vout  their  partner.  In  the  month 
of  July,  when  ruin  to  the  bankrupts  was 
inevitable,  they  agreed  to  consider  the  secret 
partner  a  creditor.  It  was  perfectly  com- 
petent for  the  bankrupts  to  have  said,  "  You 


shall  not  bring  this  action ;"  but  they  took 
the  other  course  to  save  Evil,  whose  ruin 
would  not  benefit  them,  whilst  his  escape 
might  have  the  effect  of  benefiting  them  on 
some  friture  occasion. 

Cur.  adv.  vuU, 

November  16. — Sir  J.  Cross.*— This  is 
the  petition  of  the  assignees  imder  the  fiat 
to  the  estate  of  Messrs.  Vanderplank,  the 
cloth-fiEictors,  of  Saville  Row,  praying  to 
have  expunged  from  the  proof  of  debts  a 
claim  for  8,900/.,  made  by  Mr.  Evil,  and 
admitted  by  the  commissioners.  It  is  not 
denied  that  the  sum  of  3,900Z.,  in  money 
and  goods,  had  been  advanced  to  the  bank- 
rupts, but  tliatithad  been  made  jointly  with 
the  bankrupts;  and  there  are  Uiree  ques- 
tions for  the  consideration  of  the  Court — 
first,  whether  there  is  a  general  partnership ; 
secondly,  whether  the  transactions  between 
the  parties  were  of  the  nature  of  partnership 
transactions ;  and  thirdly,  whether  the  con- 
duct of  the  respondent  is  such  as  to  entitle 
him  to  be  considered  a  creditor  of  the  assig- 
nees. [After  going  through  the  agreement, 
Sir  John  Cross  continued] — I  am  of  opinion 
that  they  did  not  become  general  partners. 
The  first  clause  in  the  proposed  articles 
provides  for  that,  and  I  find,  that  the  bank- 
rupts acted  accordingly.  I  also  find,  that 
the  advance  made  with  the  bankrupts  was  in 
accordance  vrith  the  articles;  but  I  find, 
that  the  bankrupts,  in  all  their  subse- 
quent transactions,  considered  themselves  as 
debtors.  And  I  find,  that  the  bankrupts 
acknowledged  a  debt  whereon  a  judgment 
was  issued.  The  evidence  of  one  of  the 
bankrupts  is  quite  at  variance  with  their 
previous  conduct.  But  the  greatest  stress 
is  laid  on  the  evidence  of  Mr.  Fletcher, 
between  whom  and  the  respondent  there 
was  the  closest  friendsliip,  which  afterwards 
was  changed  into  the  strongest  animosity. 
I  do  not  mean  to  say  he  wilfrilly  misrepre- 
sented certain  conversations,  but  that  he 
mistook  them.  He  states,  that  when  the 
bills  were  first  drawn  by  him  on  the  bank^ 
rupts,  Mr.  Evil  represented  that  he  was 
about  to  join  them  in  partneilhip.  Now 
here,  therefore,  it  is  quite  clear  that  he  had 
no  notice  of  a  partnership  when  he  drew 
the  bills.  He  then  goes  on  to  say,  that  he 
distinctly  told  me  that  his  name  was  repre- 
sented by  "  Co."     Now,  the  very  slight 
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vaxiation  in  words  of  **  would  be"  in  place 
of  "  was,"  would  make  all  the  difference ; 
and  that  it  was  to  be  a  secret,  clearly  shewed 
that  he  did  not  hold  himself  out  as  a  partner. 
Taking  the  expression  to  its  utmost  extent, 
it  was  only  an  acknowledgment  to  one 
party.  And  upon  the  whole,  it  is  the  order 
of  the  Court,  diat  the  petition  shall  be  dis- 
missed, with  costs,  against  the  petitioner, 
but  that  the  assignees  should  have  theirs 
out  of  the  estate.  As  this  question  involves 
a  case  of  fact,  I  have  the  more  satisfaction 
in  confirming  the  commissioners  in  the 
view  they  took  of  the  case  after  dose  inves- 
tigation. 

November  26. — Mr,  Russell  referred  to 
the  opinion  of  the  Court,  that  there  was  no 
partnership,  and  stated  that  an  action  at  law 
was  about  to  be  tried,  wherein  counsel  were 
confident  that  a  partnership  would  be  esta- 
blished ;  and  the  prayer  of  the  present  peti- 
tion was,  that  the  order  of  dividend  be  stayed 
for  ten  days. 

The  Court. — ^You  may  have  the  order. 

December  10. — Mr,  Russell  applied  for 
a  further  postponement  of  the  order,  on  the 
ground  that  die  action  at  law  had  not  yet 
been  tried. 

Sir  John  Cross. — The  pleadings  in  the 
action  do  not  necessarily  involve  the  ques- 
tion of  partnership ;  and  even  if  it  did  appear 
in  the  progress  of  the  cause  that  there  was  a 
particidar  partnership,  non  constat  that  it 
would  make  any  difference  in  the  opinion 
pronounced  by  Uie  Court. 

Motion  refused. 


1841. 
Nov.  5. 


|-     Ex  parte  bates  re  bates. 


Infantf  Fiat  against. 

The  Court  wiU  not  supersede  a  fiat  issued 
against  an  infantf  where  he  has  held  himself 
out  as  an  aduU,  and  made  a  declaration  on 
oath  to  that  Effect, 

This  was  the  petition  of  the  bankrupt,  an 
infant,  by  James  Massey,  his  next  firiend, 
praying  to  annul  the  fiat,  on  the  ground  of 
infancy.     It  appeared,  however,  that  the 


bankrupt  had  traded  and  held  hfrnself  out 
as  an  adult;  and  on  the  occasion  of  his 
marriage,  he  had  made  a  declaration  on  oath 
that  he  was  of  full  age. 

Mr,  Fitzherherty  for  the  petitioner. — 
There  is  clear  evidence  to  shew  that  the 
bankrupt  was  an  in&nt  at  the  time  the  fiat 
issued,  and,  therefore,  not  a  subject  for  the 
bankrupt  laws. 

[Sir  J.  Cross.— How  do  you  get  over 
the  fact,  that  he  has  held  himself  oat  as  an 
adult?] 

By  shewing  firom  clear  and  incontestible 
evidence  that  he  was  an  infant — by  the  affi- 
davits of  his  mother,  and  the  only  other 
person  now  living  who  was  present  at  his 
birth,  that  he  was  bom  on  the  16th  of 
January  1821. 

[Sir  J.  Cross. — ^Assuming  that  to  be  so, 
he  has  held  himself  out  to  be  an  adult,  and 
upon  a  most  solemn  occasion  sworn  to  that 
effect.  The  Court  will  not  now  relieve  him 
ftoia  the  effects  of  the  fiat.] 

Mr,  Keency  for  the  assignees  and  peti- 
tioning creditor. — Nothing  can  be  more  dear 
than  ^at  a  party  who  has  for  any  length  of 
time  held  himself  out  as  an  adult,  may  not 
turn  round  and  plead  his  infancy :  it  was  so 
decided  in  Ex  parte  Watson  ( I  )• 

Sir  J.  Cross. — ^And  the  present  is  still  a 
stronger  case,  inasmuch  as  there  is  a  decla- 
ration on  oath  made  by  the  party  on  the 
occasion  of  his  public  marriage  in  the  church. 
The  petition  must,  therefore,  be  dismissed, 
with  costs,  to  be  paid  by  the  next  friend  of 
the  bankrupt. 


1841 
Nov, 
Dec. 


■a 

11.  j 


Ex  parte  wrioht  re  daintry, 

RYIiS,  AND  GO. 


Partners-^Inspector — Practice, 

CasCy  where  the  Court  after  much  discus^ 
sion,  ordered  a  meeting  to  appoint  an  inspee* 
tor,  with  power  to  coUect  the  separate  estate 
of  one  partner  y  and  to  bring  ang  action  or 
suit  in  the  names  of  the  assignees  of  the  joint 
estate,  indemnifying  them;  the  money  to  he 
paid  into  the  honker's  of  the  joint  estate,  with 
the  usual  order  for  leave  to  use  books  and 
papers, 

(1)  16Vet.2S5. 
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Mr,  Anderi&n  applied  for  an  inspeetor 
to  be  appointed  for  the  separate  estate  of 
Ryle,  on  the  ground,  that  he  represented 
separate  creditors  to  the  amount  of  230,000^., 
whose  interests  were  unprotected  since  the 
joint  fiat  had  been  taken  out ;  that  assig- 
nees had  been  chosen  by  the  joint  creditors, 
whose  debts  proved  did  not  exceed  the  sum 
of  48,571/. ;  that  the  bankrupt,  John  Ryle, 
carried  on  a  separate  banking  establishment 
at  Macclesfield,  and  that  although  there  was 
a  very  large  separate  estate,  yet  it  was  by 
no  means  sufficient  to  pay  the  separate  cre- 
ditors, and  therefore  the  joint  creditors  could 
have  no  interest  in  the  separate  estate ;  that 
at  a  meeting  of  the  separate  creditors,  it  was 
agreed,  that  if  a  separate  creditor  were  not 
appointed  an  assignee  under  the  joint  fiat, 
to  protect  the  interests  of  the  separate  cre- 
ditors, then  that  an  application  should  be 
made  to  the  Court  of  Review  to  appoint  a 
receive;  that  the  choice  had  taken  place 
under  the  joint  fiat,  and  as  neither  of  the 
gentlemen  appointed  were  separate  creditors, 
the  petitioners  prayed  for  an  order,  that  a 
meeting  of  separate  creditors  might  be  called, 
for  the  purpose  of  electing  an  inspector  who 
should  have  power  to  superintend  and 
manage  the  separate  estate;  and  if  the 
Court  thought  that  he  ought  not  to  have 
such  supeiintendence,  then  that  he  should 
at  all  reasonable  times  have  access  to  all 
books,  &c.  belonging  to  the  said  separate 
estate. 

It  was  also  stated,  that  several  mortgages 
and  settlements  were  attached  to  the  sepa- 
rate estate,  upon  which  questions  might 
arise  wherein  the  separate  creditors  were 
alone  interested ;  and  also  that  the  joint  estate 
owed  the  separate  estate  the  sum  of  46,000Z. ; 
it  was  therefore  hoped  that  the  Court  would 
appoint  au  inspector,  with  full  powers  to 
protect  and  administer  the  separate  estate, 
especially  as,  pending  the  present  petition, 
an  attempt  had  been  made  to  sell  property 
belonging  to  the  separate  estate,  to  the 
amount  of  70,000/. 

[Sir  J.  Cross. — I  understand  that  there 
was  a  distinct  separate  trade  carried  on  by 

Ryle?] 

Tes,  and  the  dealings  far  more  extensive. 

Mr,  Ruasellj  contra,  only  wished  to  ascer- 
tain what  the  powers  were,  which  were 
sought  to  be  obtained,  but  certainly  would 
wish  to  prevent  an  appointment  made  under 


a  vague  and  undefined  order,  which  would 
have  no  other  effect  than  opening  the  door 
to  endless  litigation.  An  offer  had  already 
been  made,  which  would  have  answered 
every  purpose,  namely,  that  one  of  the  as- 
s^ees  should  be  chosen  out  of  the  separate 
creditors,  which  was  declined.  There  was 
also  an  affidavit  shewing,  that,  from  the 
length  of  time  which  had  elapsed  since  a 
settlement  and  mortgage  upon  the  sepa- 
rate estate  of  Ryle,  no  possible  question 
could  arise  upon  them.  In  cases  where  a 
collision  of  interest  between  two  classes  of 
creditors  might  arise,  the  Court  would  inter- 
fere and  take  the  administration  out  of  the 
hands  of  the  assignees,  as  far  as  a  certain 
well  defined  act — and  that  generally  upon  a 
statement  shewing  some  default  on  the  part 
oi  the  assignees  ;  but  nothing  was  alleged 
here.  No  objection  existed  to  the  appoint- 
ment of  an  inspector  to  investigate  the  mat- 
ters concerning  the  real  estate  of  Ryle ;  also 
to  investigate  any  matters  for  proof  against 
the  joint  estate.  But  here  no  good  was  sug- 
gested, and  great  ndschief  might  arise.  In 
Ex  parte  Miles  {I),  the  joint  assignees  were 
appointed  by  certain  bill  creditors,  whose 
debts  were  suspicious. 

[Sir  J.  Cross. — ^What  other  powers  are 
wished  for  more  than  those  now  suggested  ?] 

Mr.  Anderdon,  —  It  is  now  conceded, 
that  a  choice  be  made  of  a  person  to  be  ap- 
pointed as  an  inspector,  and  to  administer 
the  separate  estate. 

[Sir  J.  Cross. — Can  the  Court  appoint 
an  inspector  with  all  the  powers  of  an  as- 
signee ?] 

Certainly ;  the  case  of  Ex  parte  Miksy 
cited  on  the  other  side,  shews  that  the  Court 
will,  in  cases  where  a  separate  interest  is  to 
be  protected,  interfere. 

[Sir  J.  Cross. — I  am  not  aware  of  any 
power  to  appoint  an  inspector  with  the  full 
powers  of  an  assignee.  I  think  it  highly 
desirable  that  you  should  have  one  of  your 
body  appointed  an  assignee,  and  I  am  will- 
ing to  give  you  all  the  assistance  I  can* — 
Here  his  Honour  read  the  order  made  in 
Fauntleroy's  case  (2),  which  was  evidently 
an  appointment  for  a  specific  purpose.] 

Mr.  Anderdon  considered  that  case  as 
not  quite  applicable,  as  in  that  case  there 


(1)  2  Rose,  68. 
(2) 


Registrar's  Book. 


Digitized  by 


Google 


6 


COURT  OF  BANKRUPTCY:  1841. 


were  very  large  funds  whicli  had  come  Into 
bis  hands  by  improper  means,  and  the  joint 
creditors  were  anxious  to  avail  themselves 
of  the  funds,  and  then  the  Court  interfered 
to  the  extent  required  for  the  protection  of 
those  funds.  The  attempt  to  sell  the  estate 
to  the  amount  of  70,0002.  in  so  great  a 
hurry,  is  here  a  sufficient  ground  for  requir- 
ing the  protection  of  this  Court. 

Sir  J.  Cross. — ^Would  it  not  be  better 
to  have  a  new  choice  of  assignees  by  con- 
sent, and  one  of  your  party  be  elected  f  This 
would  obviate  all  the  difficulty  the  Court 
feels  about  appointing  an  inspector,  with  all 
the  powers  of  an  assignee.  I  am  exceed- 
ingly disposed  to  assist  the  applicants.  This 
case  had  better  stand  over,  for  the  purpose 
of  coming  to  such  an  arrangement. 

The  case  stood  over  till  this  day,  the  13th 
of  December,  when — 

Mr.  Anderdon  stated,  that  after  mature 
consideration  he  was  instnicted  to  decline 
the  offer  of  a  fresh  choice  of  assighees,  as  it 
would  only  give  one  voice  in  three,  and  as 
all  matters  were  generally  carried  by  majo- 
rities, it  would  be  perfectly  inoperative  so 
far  as  the  getting  in  and  protecting  the 
separate  estate  of  Mr.  Ryle,  which  was 
very  considerable.  If  the  case  depended 
simply  upon  a  few  facts,  as  in  Fauntlerof/*s 
case,  it  might  have  answered ;  but  there  are 
many  actions  to  bring,  and  although  the 
assignees  of  the  joint  estate  might  be  indera- 
niiied,  yet  it  would  only  be  disturbing  the 
joint  estate  for  no  purpose. 

Sir  J.  Cross. — ^I  have  no  difficulty  in 
appointing  an  inspector  or  inspectors,  to  be 
chosen  at  a  meeting  of  the  separate  creditors, 
to  get  in  the  separate  estate,  with  liberty 
to  bring  actions  or  suits  in  equity  as  advised, 
indemmfying  the  assignees  of  the  joint 
estate ;  such  indemnity,  if  not  agreed  upon, 
to  be  settled  by  the  commissioners  of  bank- 
rupts; the  money,  when  collected,  to  be 
paid  in  to  the  banker's  appointed  for  the 
estate;  and  the  usual  order  for  liberty  to 
inspect  and  use  the  necessary  books  and 
papers  in  the  hands  of  the  assignees.  Costs 
of  both  parties  out  of  the  separate  estate. 


•p.        '^    >  Ex  parte  white  re  hallin. 

Solicitor's  Lien. 

Case  where  the  Court  refiued  to  aUow  the 
solicitor,  who  had  ffiven  an  indemnity  to  the 
sheriff,  who  was  in  possession  of  some  of  the 
bankrupt's  effects,  to  retain  the  produce  of 
those  effects  until  he  was  re-indemnified  by 
the  assignees. 

This  was  the  petition  of  one  of  the  assig- 
nees of  the  bankrupt,  and  stated,  that  the 
solicitor  to  the  commission  had,  in  the  early 
part  of  the  year  1837,  received  a  sum  of 
952.,  arising  from  die  sale  of  part  of  the 
bankrupt'steffects ;  that  he,  the  solicitor,  had 
refrised  to  pay  over  the  sum  to  the  official 
assignee,  alleging  that  the  sum  in  question 
arose  from  the  sale  of  some  goods,  which  he 
had  employed  an  auctioneer  to  sell,  but 
wliich  goods  had  been  seized  by  the  sheriff 
of  Middlesex,  to  whom  the  solicitor  gave  a 
personal  indemnity,  and  therefore  claimed 
a  right  to  retain  the  money,  until  the  sheriff 
had  been  relieved  from  any  responsibility 
respecting  those  goods,  or  that  he  was  in- 
demnified by  the  assignees.  It  also  appeared, 
that  the  sum  in  question  had  been  carried 
to  the  credit  of  tiie  solicitor,  in  a  settiement 
of  accounts  between  him  and  the  auctioneer ; 
and  also,  that  the  solicitor  had  ceased  to  be 
the  solicitor  to  the  assignees ;  the  prayer  of 
the  petition  was,  that  he  might  be  oidered 
to  pay  over  the  money  in  question  to  the 
official  assignee,  and  al§o  pay  the  costs  of 
the  application. 

Mr.  Russell  and  Mr.  Martindale,  for  the 
petitioner,  the  assignee. 

Mr.  Anderdon,  for  die  respondent,  only 
wished  to  retain  the  money  until  he  was 
safe,  either  by  the  Statute  of  Limitations,, 
or  by  the  claimants  releasing  tiie  sheriff,  or 
(as  had  been  offered)  until  the  official  assig- 
nee gave  him  an  indemnity.  He  certainly 
would  not  consent  to  give  up  the  money  . 
upon  the  personal  undertaking  of  the  credi- 
tors* assignee.  Besides,  it  was  mainly  owing 
to  tiie  exertions  of  his  client,  that  anything 
had  been  saved  at  all ;  the  goods  in  question 
were  at  tiie  rooms  of  an  auctioneer  for  sale, 
under  an  execution,  and  the  sheriff  had  re- 
fused to  accept  the  guarantee  of  the  credi- 
tors' assignee,  and  his  client  tiien  gave  his 
own,  in  order  to  save  the  property  from  being 
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swept  away  under  the  execution.  This 
was  nothing  hut  an  attempt  to  ohtain  the 
money  without  any  responsibility,  and  with- 
out paying  his  client  a  bill  of  costs  subse- 
quently incurred  by  the  assignee,  to  his 
dient.  He  hoped  the  Court  would  not  inter- 
fere to  make  Uie  order. 

[Sir  J.  Cross. — Is  there  any  evidence  of 
any  authority  ever  having  been  given  by  the 
assignees,  for  your  client  to  have  received 
the  money?] 

Nothing  but  their  acquiescence  for  so 
long  a  time.  In  this  case,  the  assignee  does 
not  say  he  wants  the  money  to  divide ;  nei- 
ther has  he  offered  to  pay  the  bill  of  costs 
which  has  accrued  since;  nor  offered  to 
pay  the  money  into  a  bank  in  their  joint 
names  ;  all  prayed  for,  is  the  money.  He 
hoped,  therefore,  the  Court  would  not  in- 
terfere to  deprive  his  client  of  his  lien,  but 
make  this  a  good  and  proper  precedent,  to 
shew  that  the  Court  will  protect  the  interests 
t>f  a  solicitor  who  has  incurred  responsibili- 
ties in  the  discharge  of  his  duty. 

Sir  J.  Cros^ — In  this  case,  the  solicitor 
to  the  fiat  has  received  a  sum  of  money, 
which  he  has  declined  to  pay  over  to  the 
assignees;  and  it  is  not  for  me  to  deter- 
mine whether  the  application  on  the  part 
of  the  assignees  is  ungracious  or  not.  It 
appears  that  the  solicitor  received  the  money, 
and  applied  it  to  his  own  use  some  years 
ago,  and  he  now  contends  that  he  has  a 
light  to  retain  it,  but  we  have  no  proof  of 
the  indemnity  he  is  said  to  have  given  to 
the  sheriff^  or  that  the  assignees  ever  autho- 
rized him  to  do  so ;  and  it  was  quite  out  of 
his  ordinary  business  of  a  solicitor  to  have 
given  such  an  indemnity ;  but  having  done 
8o,  he  might  have  thought  that  he  had  a 
light  to  apply  the  money  to  his  own  use, 
and  retain  it  for  six  years,  until  the  sheriff 
was  secured  by  lapse  of  time.  It  has  been 
urged,  that  the  official  assignee  has  not  been 
joined  in  this  application :  the  Court  always 
discourage  official  assignees  joining  in  peti- 
tions or  any  litigation.  It  appears  to  me, 
that  no  justification  has  been  made  out. 
With  regard  to  the  lien,  if  an  attorney 
wrongfully  gets  money  into  his  hands,  he 
cannot  then  Mi  back,  and  say  he  has  a  lien. 

The  Court  recommended  ihe  assignees  to 
pay  the  solicitor's  bill,  but  would  make  no 


order  upon  the  subject     The  order  upon 
the  petition  was  a;  prayed. 


1841 
Dec< 


NEWTON  re  NEWTON. 


Proof-^Bill  of  Exchange — AcHon, 


A  creditor  for  goods  eoldj  who  has  received 
bills  for  the  amount,  may  prove  for  part,  and 
proceed  at  law  for  the  other — (confirming 
Ex  parte  Sly,  2  Glyn  &  Jam.  168). 

This  was  the  petition  of  the  bankrupt, 
for  the  purpose  of  staying  an  action  brought 
against  him  by  Mr.  Julian  Reinholt,  one  of 
his  assignees,  and  a  creditor  under  his  fiat ; 
and  it  stated,  that  previous  to  his  bankruptcy 
he  had  dealt  with  Reinholt  in  the  way  of 
his  business  as  «  merchant,  during  which 
dealing  certain  bills  of  exchange  were  ac- 
cepted and  indorsed  over  to  him  by  the 
petitioner,  and  an  account  current  stated 
between  the  two  was  delivered  on  the  27th 
of  May  1841,  in  which  he  debited  the  pe- 
titioner in  the  simi  of  3,1902.  ISs.  Sd,  ; 
of  that  sum  the  petitioner  paid  off  before  the 
issuing  of  the  fiat  1,4592.,  leaving  a  balance 
of  l,7dU.  185.  Sd.  due  ;  but  Reinholt 
having  credited  the  petitioner  in  the  ac- 
count current  with  the  bills  of  exchange 
accepted  and  indorsed  by  him,  the  balance 
on  that  account  was  only  112.  ISs,  Sd. 
against  the  petitioner.  At  the  first  public 
meeting,  Reinholt  proved  for  four  bills  of 
exchange,  credited  in  the  general  account 
current,  amounting  to  8002.  ;  and  Messrs. 
Jones  &  Son  proved  other  bills  of  exchange 
also  credited  in  such  account,  and  which  had 
been  indorsed  and  passed  to  them  by  Rein- 
holt, amounting  to  3002.  On  the  15th  of 
October,  Reinholt  commenced  an  action  in 
the  Court  of  Exchequer,  to  recover  the  sum 
of  6292.,  the  amount  of  four  bills  of  ex- 
change, included  and  credited  in  the  general 
account  current ;  and  the  petition  prayed, 
that  Reinholt  might  be  restrained  from 
taking  any  further  proceedings  in  the  action 
at  law  commenced  by  him  against  the  peti- 
tioner, in  respect  of  any  bills  of  exchange 
or  other  securities,  or  any  items  of  demand 
comprised  in  or  arising  upon  the  general  ac- 
count current. 
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Mr,  Keene^  for  the  petitioner. — Nothing 
can  be  more  certain  thai^that  a  person  can- 
not prove  and  have  an  action  at  law  for  the 
same  demand.  Had  this  creditor  com- 
menced an  action,  and  even  taken  the  bank- 
rupt in  execution,  the  proof  would  have 
been  a  relinquishment  of  all  the  remedies 
he  might  have  availed  himself  of  by  the 
action — Ex  parte  Moore  (1).  All  these 
bills  were  contained  in  the  stated  account 
given  before  the  bankruptcy,  and  surely 
he  cannot  sever  his  demand  after  having 
proved.  If  he  had  not  stated  the  bills  at 
the  time  of  proving,  the  debt  would  be 
expunged — Ex  parte  Hossack  (2).  It  is 
only  when  debts  are  of  a  distinct  nature, 
that  some  can  be  proveable  under  a  commis- 
sion, and  an  action  sustainable  upon  the 
others ;  here  they  are  all  included  in  one 
general  account.  In  Ex  parte  Sly  (3),  there 
does  not  appear  to  have  been  any  account 
stated  before  the  bankruptcy  ;  but  in  Ex 
parte  Dickson  (4),  where  two  bills  had  been 
given  for  the  same  debt,  and  the  creditor 
proved  for  one  of  them,  having  previously 
taken  the  bankrupt  in  execution  upon  the 
other,  the  Lord  Chancellor  ordered  the 
bankrupt  to  be  released  out  of  custody,  but 
without  prejudice  to  proof  under  the  com- 
mission, as  it  was  a  remedial  statute. 

Mr,  Anderdon,  for  the  respondent,  relied 
upon  Ex  parte  Sly^  as  a  case  directly  in 
point.  The  respondent  had  been  obliged  to 
pay  these  bills  since  the  bankruptcy,  and,  ac- 
cording to  the  doctrine  laid  down  in  that  case, 
they  were  assignable  debts ;  and  having  been 
assigned  before  the  bankruptcy,  the  holder 
of  the  bill  was  the  creditor  until  he  had  re- 
ceived payment  from  the  indorser,  Mr.  Rein- 
holt,  who,  upon  paying  them,  stands  in  the 
place  of  the  indorsee. 

Sir  J.  Cross. — This  is  a  petition  by  the 
bankrupt,  complaining  that  a  creditor  who 
had  proved  a  debt,  and  been  appointed  an 
assignee,  had  also  brought  an  action  at  law 
on  four  bills  of  exchange,  for  6502. ,  a  por- 
tion of  the  same  identical  debt ;  and  he 
prayed  of  the  Coiurt  to  issue  an  order,  direct- 
ing all  further  proceedings  in  such  action  to 
be  stayed.     It  has  been  ^d  in  the  course 

(1)  Buck.  521. 

(2)  Ibid.  390. 

(S)  2  Glyn  &  Jam.  168. 
(4)  1  Hose,  98. 


of  the  arguments,  that  a  similar  application 
for  the  purpose  had  been  made  to  one  of  the 
common  law  Judges.  I  should  like  to  know 
how  tiie  fact  stands. 

Mr.  Anderdon  said,  that  an  application 
had  been  made  to  a  Judge  at  chambers,  but 
it  had  been  refused;  tihe  applicant  being 
referred  to  the  Court,  and  he  thought  the 
Court  of  Review  was  intended. 

Sir  J.  Cross. — If  there  has  been  a  re- 
fusal by  a  Judge  to  stay  the  proceedings,  the 
matter  is  disposed  of. 

[The  solicitor  for  the  respondent  mention- 
ed to  the  Court,  that  the  Judge  had  said» 
that  he  had  not  the  power  to  make  an  order 
to  stay  the  proceedings.] 

Sir  J.  Cross. — I  have  looked  over  the 
authorities  with  an  anxious  wish  to  give  a 
liberal  construction  to  the  act  of  parliament, 
as  was  proposed  by  Lord  Eldon,  in  Ex  parte 
Dickson.  The  question  was,  whetiier  there 
were  two  debts,  or  merely  parts  of  one  and 
the  same.  The  only  cases  applicable  to  the 
point  were,  Ex  parte  Dickson  and  Ex  parte 
Sly,  All  other  cases  related  to  distinct 
debts.  Was  the  debt  proved,  and  that  for 
which  the  action  was  brought,  one  and  the 
same?  In  Ex  parte  Dickson^  there  were 
two  biUs  for  the  same  debt;  and  it  was 
contended,  that  the  party  had  elected,  in 
proving  a  debt,  and  could  not  go  farther 
with  the  action.  This  case  was  quoted  and 
discussed  in  Watson  v.  Medex  (5).  As  to 
ihe  first  question,  whether  the  two  were  parts 
of  the  same  or  distinct  debts,  I  feel  unable 
from  the  accounts  to  say  how  the  fact  stands ; 
and  if  the  case  depended  upon  that,  it  would 
certainly  have  been  requisite  to  have  gone 
into  a  &rther  inquiry.  But  whether  tiiere 
were  different  debts  originally  or  not.  Sir 
John  Leach,  in  Sly^s  case^  decided,  thAt 
there  was  no  substantial  difference.  The 
consideration  is,  was  the  whole  one  debt? 
Did  it  remain  so  ?  Here,  apparendy,  it  was 
one  and  the  same  debt.  But  it  has  been 
decided,  that  the  bill  proved,  and  the  bill 
that  came  back  to  the  creditor,  constitute 
distinct  debts.  I  feel  bound  by  that  autho- 
rity, and  am,  therefore,  under  the  necessity 
of  dismissing  the  petition,  but  it  should  be 
without  costs. 

(5)  1  B.  &  Aid.  121. 
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1841       1 
^       ^     >  Ex  parte  kooers  re  robbins. 

Practice, — Proof  under  Special  Agree- 
merU — Retainer  of  Dividends, 

Where  the  payment  of  a  debt  has  been 
postponed  for  a  given  timcy  as  an  indemnity 
to  the  debtor  against  a  contingent  losSf  the 
debt  may  be  proved,  bnt  the  dividends  will  be 
retained  in  the  meantime. 

This  was  the  petition  of  the  vendor  of 
some  freehold  property,  which  the  hankrupt 
had  purchased  some  years  previous  to  Ids 
hankruptcy.  On  that  occasion  it  had  heen 
agreed  hetween  them,  that  as  there  was  a 
defect  in  the  title,  4001.  should  be  retained 
by  the  bankrupt  for  ten  years,  he  paying 
interest  for  the  same  in  order  to  meet  any 
expenses  that  might  be  incurred,  owing  to 
thj^  defect.  It  luid  been  also  agreed,  that 
the  vendor  should  not  have  any  lien  for 
that  sum ;  and  the  application  was  for  leave 
(o  go  in  and  prove  the  debt  of  400/. 

Mr.  Haigy  for  the  petitioner. 

Sir  J.  Cross. — ^You  may  take  an  order 
finr  proof;  but  inasmuch  as  the  tame  stipu- 
lated has  not  yet  expired,  the  assignees 
must  retain  the  dividend  until  some  fiuther 
order  be  made  by  this  Court 


t4k  ") 

r.l4;> 
.  10.  J 


Ex  parte  sauxders  re  bracher. 


IMi. 
Nov. 
Dec 

Practice. — Exceptions  to  Registrar's  Re- 
port— Scandal  and  Impertinence. 

The  way  to  except  to  the  registrar's  report, 
is  toJUe  the  exceptions,  giving  the  party  no* 
tice.  The  original  petition  is  then  set  down 
for  hearing,  together  witha  petition  toeonfirm 
the  report,  which,  with  the  exceptions,  come 
om  together. 

Reference  to  the  rcMstrar  to  find  imper* 
Oneuee  and  scandal.  The  registrar  reported 
some  parts  impertment,  tome  seamdaUms,  and 

have  exceeded  his  authority  in  finding  simply, 
either  scandal  or  hnpertinenee. 

Mr.  Montagu  Chambers  applied  for  the 
direction  of  lie  Court  of  Review,  as  to  the 
proper  mode  of  taking  ezoeptioiis  to  the 

MbW  SBSIES,  Xf.—BAVKR. 


registrar's  report,  as  it  was  not  quite  settled 
in  those  cases  what  the  practice  of  the  Court 
was :  whether  the  exceptions  should  be  filed 
and  then  set  down  to  be  argued,  or  whe- 
ther the  Court  would,  on  application,  order 
the  original  petition  to  be  placed  in  the 
paper,  and  the  exceptions  then  argued. 

Mr.  Anderdon  (amicus  Curia  J.  —  The 
usual  mode  is,  for  the  petition  to  be  present- 
ed to  confirm  the  Master's  report,  when  the 
exceptions  must  be  filed,  and  they  come  on 
to  be  argued  together  with  the  original 
petition. 

Sir  J.  Cross. — That  has  generallv  been 
the  practice.  Let  the  original  petition  be 
placed  in  the  paper  for  hearing,  and  the 
petition  to  con&rm,  with  the  exceptions,  can 
come  on  at  the  same  time. 

Dec.  10. — These  exceptions  came  on  to 
be  argued.  The  affidavits  had  been  referred 
to  the  registrar  to  inquire,  and  state  whether 
any  portions  of  them  and  of  the  petition 
were  impertinent  and  scandalous;  and  the 
registrar  returned  on  his  report,  that  certain 
portions  of  the  affidavits  were  impertinent, 
and  that  other  portions  of  them  were  scan- 
dalous, and  that  some  parts  were  both  im- 
pertinent and  scandalous. 

Mr.  Anderdon,  in  support  of  the  report, 
urged,  that  the  finding  of  the  registnr  had 
been  correct,  and  prayed  a  confirmation  of 
the  report. 

Mr.  Elderton,  contrii. — ^This  report  can- 
not be  confirmed.  The  registrar  has  ex- 
ceeded his  authority.  The  reference  to  him 
was  to  inquire,  and  state  what  was  imperti- 
nent and  scandalous,  and  not  what  was 
simply  impertinent,  or  simply  scandalous. 

Sir  J.  Cross. — ^The  Court  referred,  ac- 
cording to  the  words  of  the  order  of  refereaoe, 
to  find  if  any  parts  of  the  petition  and  affida- 
vits were  impertinent  and  scandalous,  and 
did  not  refer  to  the  registrar  to  inquire  what 
was  impertiiient  only;  but,  if  there  is  a  eon- 
sidecable  portion  of  the  affidavits  expunged 
as  impertment  only,  winch  I,  after  readmg, 
consider  to  be  so,  I  shall  not  make  any 
order  for  coats  in  tetipeet  of  such  portion. 
The  Court  confirms  the  report  as  to  all  the 
matter  that  has  been  found  both  iiupertiiieiit 
and  seandalona,  and  ocdeia  inch  matter  to  be 
expunged  widi  eoaks,  bat  reservce  the  oostv 
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on  that  portion  of  the  report  where  the 
registrar  has  found  impertinence  only,  until 
after  the  hearing  of  the  petition. 


1841.  1  Ex  parte  gatton  re  gatton. 
Dec.  8,  9.  /  CHARGE  respondent. 

Fiat— Supersedeas— I  ^  2  Vict.  c.  110. 

Where  the  creditor  keeps  out  of  the  way 
to  avoid  being  paid  the  money  until  after  the 
twenty-one  days  have  expired,  the  Court 
will  supersede  thefiat^  with  costs. 

This  was  the  petition  of  the  bankrupt, 
complaining  that  he  had  been  the  victim  of 
an  improper  attempt  to  involve  him  in 
bankruptcy,  for  purposes  foreign  to  the  ob- 
jects of  the  bankrupt  laws.  The  petitioner 
was  clerk  to  the  Chesterfield  Canal  and 
Navigation  Company ;  the  respondent,  John 
Charge,  was  th&  solicitor  to  the  company,  and 
a  member  of  it.  In  1828,  certain  property 
was  mortgaged  by  the  petitioner  and  his 
wife  to  Mr.  Charge,  and  interest  was  regu- 
larly paid  on  the  mortgage  security,  which 
was  so  unexceptionable,  that  the  mortgagee 
was  content  to  diminish  the  rate  of  interest 
from  5  to  4j-  per  cent.  The  bankruptcy  was 
not  rested  on  any  existing  trading,  but  on  a 
former  trading  as  a  brick-maker,  by  intro- 
duction of  foreign  materials  in  his  own 
brick-yard,  in  1828.  An  affidavit  of  debt 
was  made,  and  a  notice  thereof,  pursuant  to 
the  statute  1  &  2  Vict.  c.  110.  s.  8,  was 
given  by  Mr.  Charge,  who  then  left  home 
without  giving  any  instructions  as  to  re- 
ceiving the  money.  The  petitioner,  within 
twenty-one  days,  attended  at  the  respondent's 
office,  and  tendered  the  amount  of  his 
debt  in  notes  of  a  cotmtry  bank,  which  were 
refused,  and  having  then  exchanged  the 
same  for  Bank  of  England  notes  and  gold, 
he  again  visited  the  office  where  his  cre- 
ditor's business  was  regularly  transacted, 
and  again  tendered  payment,  but  found  no 
one  in  Mr.  Charge's  employment  willing  to 
receive  the  money,  and  after  the  twenty-first 
day  tlie  fiat  was  issued. 
.  Mr.  Anderdon  and  Mr.  Fitzherbert,  for 
the  petitioner. — ^The  Court  will  never  sanc- 
tion such  an  abuse  of  the  process  of  bank- 
ruptcy. Nothing  can  be  more  certain,  than 
that  the  petitioning  creditor  is  himself  a 


mere  instrument  in  the  hands  of  others.  It 
must  be  borne  in  mind,  that  during  the 
whole  time,  that  is,  the  twenty-one  days, 
the  debt  was  seciu'ed  by  an  indisputable 
security,  which  is  one  of  the  modes  of  relief 
contemplated  by  the  act.  Will  the  Court 
allow  a  man  to  sue  out  a  fiat  who  has  a 
sufficient  security  for  his  debt,  and  who  has 
not  proposed  to  prove  any  debt  imder  the 
fiat  issued  at  his  suit,  but  has  merely  served 
the  objects  of  other  individuals?  Can  a 
party  be  allowed  to  make  his  own  default 
an  act  of  bankruptcy  against  another  ?  An 
affidavit  of  non-payment  after  demand  was 
sworn  in  Yorkshire,  on  the  twenty-first 
day,  though,  by  the  act  of  parliament,  the 
time  was  not  complete  until  the  twenty- 
second  day.  The  party  thus  speculating 
on  non-payment,  transmitted  docket  papers 
to  London,  and  a  fiat  issued  two  days  after- 
wards. A  previous  attempt  had  been  made 
by  the  company  to  make  the  petitioner  a 
bankrupt,  on  a  demand  arising  on  a  compli- 
cated account ;  but  this  presented  so  much 
difficulty,  that  it  was  thought  more  eligible 
to  take  advantage  of  Mr.  Charge's  services. 
Ought  this  process,  under  the  8th  section, 
to  be  allow^  to  a  man  who  might  have 
been  paid,  but  would  not  be  paid ;  who  had 
ample  and  abundant  security,  but  who  yet 
thought  fit  to  take  this  proceeding  against  a 
gentleman  who  had  long  since  retired  from 
business  ?  The  cases  of  Ex  parte  Brown 
re  Powell  {1),  Ex  parte  Budd  (2),  and  Ex 
parte  Hall  (3),  go  to  shew,  that  the  Court 
will  controul  the  improper  use  of  this  pro- 
cess. The  fiat  originated  in  motives  the 
Court  will  not  allow ;  and,  if  rightly  issued, 
the  default  was  occasioned  by  the  conduct 
of  the  individual  who  seeks  to  take  advan- 
tage of  his  own  absence.  As  the  money  was 
refused,  surely  he  cannot  be  allowed  to 
say  his  demand  has  not  been  satisfied. 
He  was  absent  thirteen  out  of  the  twenty- 
one  days,  and  only  returned  home  on  the 
day  after  the  lapse  of  the  period. 

Mr.  Bacon  and  Mr.  Goodeve,  for  the  pe- 
titioning creditor. 

Mr.  Russell  and  Mr.  Cocherell^  for  the 


Cur.  adv,  vuU. 


assignees. 

(1)  Mont.  fitCh.  177. 

(2)  1  Mont.  Dea.  &  De  Gex,  436;  s.c.  10  Law 
J.  Rep.  (n.s.)  Bankr.  17. 

(8)  8  Dea.  405;   s.c.  Mont.  &  Cb.  866;  8  Law 
J.Rep.  (N.8.)  Baakr.6. 
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Dec.  8. — Sir  John  Cross.  —  This  was 
a  petition  to  supersede,  on  the  ground  of 
there  being  no  act  of  bankruptcy  ;  and  the 
matters  in  dispute  were  narrowed  to  the  ques- 
tion, whether  the  act  of  bankruptcy  alleged 
was,  within  the  meaning  of  the  statute,  a 
default  of  payment  within  twenty-one  days 
after  demand.  Mr.  Charge  held  a  mort- 
gage on  the  estate  during  thirteen  years, 
and  interest  was  punctuaUy  paid  on  a  loan 
of  2,000^.,  at  5  per  cent.  The  last  half- 
year's  interest  not  having  been  paid  at  the 
usual  time,  an  application  was  made,  upon 
which  formal  notice  was  given  by  the  mort- 
gagor to  pay  off  the  incumbrance  within  six 
months.  Mr.  Charge  had  no  inclination  to 
be  paid  oS,  and  returned  no  answer.  Subse- 
quently he  sent  a  demand  for  payment  of 
the  whole  within  three  weeks,  on  penalty  of 
bankruptcy.  It  was  said  by  the  counsel 
for  the  respondent,  that  he  did  not  expect 
payment.  His  object  appeared  to  be  to  avoid 
it.  The  parties  were  neighbours,  and  for  a 
week  the  respondent  remained  on  the  spot, 
during  which  time  the  petitioner  did  not 
succeed  in  obtaining  the  money ;  but  hav- 
ing, at  the  end  of  the  week,  given  notice  at 
the  local  bank  for  realizing  certain  funds, 
Mr.  Charge  took  his  departure  forthwith 
for  the  next  fortnight  to  a  day.  Being 
unwilling  to  be  paid,  he  left,  and  locked  up 
the  mortgage  deed,  which  might  have  been  re- 
quired by  Qie  petitioner.  Mr.  Charge  denied 
an  intention  to  avoid  payment,  but  his  ab- 
sence had  that  effect.  The  debtor  was  anxious 
to  pay,  the  creditor  not  to  receive.  On  the 
eighteenth  of  the  twenty-one  days,  the 
money  was  ready,  having  been  previously 
tendered  in  country  notes,  and  then  changed 
for  other  notes  and  gold,  and  the  debtor 
was  prepared  to  pay  Mr.  Charge,  or  his 
agent,  if  there  had  been  any  one  to  receive  it. 
But  receipt  was  not  intended, — the  clerks 
refused  to  accept.  But  was  not  the  office 
the  proper  place  to  tender  it  ?  The  money 
was  produced  and  counted.  Mr.  Charge  has 
not  ventured  to  deny  his  knowledge  of  the 
tender,  and  no  doubt  he  knew  of  the  cir- 
cumstance. He  departed  on  the  eighth 
and  returned  on  the  twenty-second  day. 
It  was  clearly  his  object  to  delay  payment 
beyond  the  twenty-one  days;  and  it  is 
equally  clear,  that  the  debtor  had  the  incli- 
nation and  the  ability  to  pay  within  due  time. 
Non-payment  was  the  act  of  the  creditor, 


entirely  his  own,  and  not  that  of  the  debtor. 
The  petitioning  creditor  was  a  consenting 
and  concerting  party  to  the  act  of  bank- 
ruptcy, which  was,  therefore,  not  available 
to  him,  and  the  fiat  must  be  superseded, 
with  costs. 


1842.  1  Ex  parte  stallaiIi)  and  others 
Jan.  12.  j  re  freelajd. 

Assignees,  Choice  of. 

The  commissioners  hat^e  no  authority  to 
prevent  a  creditor,  who  may  have  an  interest 
adverse  to  the  rest  of  the  creditors,  from 
voting  in  the  choice  of  assignees,  under  6 
Creo.4.  c.  16.  5.61. 

This  was  the  petition  of  Messrs.  Stallard 
&  Co.,  and  of  Messrs.  Bayer  and  Barber, 
complaining  that  the  former  had  been  ex- 
cluded from  taking  part  in  the  choice  of 
assignees,  and  praying  that  the  choice, 
which  had  been  made  by  the  minority,  might 
be  set  aside ;  and  that  Sayer  and  Barber, 
who  had  at  the  meeting  for  the  choice  of 
assignees  been  nominated  by  the  majority, 
might  be  declared  to  be  the  assignees.  It 
appeared  that  Messrs.  Farley,  Lavender,  and 
Owen,  the  petitioning  creditors,  were  bankers 
at  Worcester,  where  the  bankrupt  Freeland 
kept  the  Crown  Hotel,  of  which  Mr.  Wm. 
Stallard,  of  the  firm  of  Stallard  &  Co., 
wine-merchants,  was  the  landlord,  and  the 
bankrupt,  at  the  date  of  the  fiat,  was  in- 
debted to  Mr.  W.  Stallard,  on  his  separate 
account,  in  1,1742.,  and  to  the  firm  of  Stal- 
lard &  Co.  in  7501.  On  the  eve  of  the 
bankruptcy,  an  execution  on  a  warrant  of 
attorney,  in  favour  of  Mr.  W.  Stallard,  was 
levied,  and  the  entire  property  of  the  bank- 
rupt swept  away  to  the  value  of  900/. ;  on 
the  part  of  the  petitioners  it  was  shewn,  that 
the  commissioners  had  rejected  the  votes  of 
Stallard  &  Co.,  and  appointed  the  parties 
chosen  by  the  minority,  whose  debts  only 
amounted  to  396/.,  as  it  was  alleged  that 
they  were  about  to  commence  proceedings 
to  set  aside  the  execution,  on  the  ground  of 
illegality. 

Mr.  Anderdon  and  Mr.  Cameron,  for  the 
petitioners. — The  proceedings  of  the  com- 
missioners were  altogether  irregular:  if  they 
had  not  approved  of  the  choice  which  would 
have  been  made  if  the  petitioners'  votes  had 
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been  admitted,  they  shoidd  have  adjoumed 
the  choice ;  they  exceeded  their  authority  in 
lejecting  the  votes  of  the  petitionen.  As  it 
appears  to  the  Court  who  the  parties  were 
that  would  have  been  eleeted  if  the  peti- 
tioners* votes  had  been  accepted,  the  Court 
is  asked  to  declare  them'  duly  elected  with- 
out directing  another  choice,  which  would 
lead  to  the  result  now  asked. 

Mr.  Rolii  ioT  the  respondents. — ^The  cre- 
ditors viewed  the  execution  sued  out  by 
Stallard  as  invalid,  and  were  anxious  to 
inquire  into  th^  matter,  which  they  could  not 
do  if  the  assignees  proposed  to  the  Court 
were  to  be  appointed,  inasmuch  as  they  were 
parties  entiiely  under  the  controul  and  influ- 
ence of  Messrs.  Stallard  &  Co.  If  the  prin- 
cipal petitioners*  nominees  were  appointed, 
the  fiat  would  be  at  an  end,  as  there  would 
be  nothing  left  to  administer ;  the  creditors 
looked  forward  to  the  diance  of  overreaching 
the  execution,  as  their  only  chance  of  a 
dividend;  and  the  commissioners  have,  in 
the  exercise  of  their  discretionary  power» 
excluded  those  parties  from  voting  in  the 
choice,  instead  of  allowing  them  to  exercise 
that  privilege,  and  negativing  the  choice. 

SiK  J.  Cross. — This  may  be  a  good  ob- 
jection against  choosing  Mr.  Stallard  as  an 
assignee;  but  it  is  contended,  that  it  is 
sufficient  to  prevent  him  using  his  undoubted 
}Hrivilege  of  voting  in  the  choice  of  assignees. 
It  is  not  alleged,  that  the  persons  chosen  by 
Ihe  majority  of  the  creditors  had  any  per- 
sonal interest  adverse  to  the  general  interest 
of  the  creditors,  but  merely  that  they  aie 
friends  of  parties  who  had  an  adverse  interest. 
It  is  to  be  lamented,  that  the  commissioneni 
have  not  entered  the  account  of  the  transac- 
tions upon  the  proceedings ;  but,  as  it  stands, 
they  appear  clearly  to  have  acted  upon  an 
erroneous  impression  of  their  authority,  I 
am  therefore  bound  to  declare,  that  Messrs. 
Sayer  and  Barber,  the  parties  chosen  by  the 
real  majority  of  the  creditors,  are  the  aaaig- 
nees,  and  must  be  substituted  forthwith. 
The  respondents  may  apply,  if  they  think  fit, 
to  appoint  an  inspector,  but  at  present  there 
is  nothing  to  impeach  the  rights  of  the  assig- 
nees now  declared  in  authority.  As  the  com- 
missioners appear  to  have  acted  under  an 
erroneous  impression,  the  costs  of  both 
parties  may  be  allowed  out  of  the  estate. 


Jan 


1842.      \ 
i.  11,  12./ 


Ex  parte  hampbon  re 

BURKIIX. 


Proof — Clerk*8  Salary — Commissioners, 

Semble — It  is  not  competent  for  the  ets»g-' 
nees  to  withhold  the  payment  of  wages  or 
salary  to  a  clerk  or  servant,  upon  an  aUeged 
ease  of  neglect  of  duty,  unless  prepared  to 
go  into  evidence  to  shew  such  neglect.  Ifnot^ 
the  allegations  to  that  efect  wiU  he  stmck 
out  by  the  Court  as  scandalous  and  imper" 
tineni. 

This  was  the  petition  of  a  clerk  of  the 
bankrupts,  praying  for  an  order  upon  the 
assignees,  to  pay  him  the  amount  of  his 
salary  ordered  by  the  commissioners.  In 
answer  to  this,  tiie  assignees  filed  an  affi- 
davit, stating,  that  "  if  the  accounts  were 
duly  investigated,  property  to  a  considerable 
amount  woidd  be  found  to  have  been  lost  or 
wasted  by  the  misconduct  of  the  person 
employed.**  On  a  former  occasion,  it  was 
referred  to  the  registrar,  Mr.  Ayrton,  to^ 
report  whether  the  allegation  was  aeandalous 
or  impertinent.  Mr.  Ayrton  reported  that 
it  was  impertinent,  but  not  scan^ous ;  and 
the  petition  came  on  lor  further  directions. 

Mr.  EUiSf  for  the  petiticmer.— ^Hiis  is  a 
very  hard  case  upon  the  petitioner,  as  the 
assignees  not  only  withhold  from  him  his 
salary,  which  he  has  earned,  but  bare  filed 
upon  the  proceedings  what  amounts  to  a 
gross  imputation  upon  t&e  petitioner's  oon-: 
duct  as  a  derk,  which  would  materially 
injure  him  in  his  avocation  as  a  derk ;  and 
this  without  any  attempt  or  offer  to  prove 
anything  specific,  but  merely  contenting 
themselves  with  the  sweeping  aU^ation 
complained  against,  wherein  they  say,  "  If 
the  accounte  were  duly  investigated,  pro- 
perty to  a  considerable  amount  would  be 
found  to  have  been  lost  or  wasted  by  the 
petitioner;**  but  they  do  not  undertake  to 
prove  this— on  the  contrary,  they  allege  as 
an  excuse  the  great  expense  such  an  inves- 
tigation would  throw  upon  the  bankrupt*s 
estate. 

Mr.  Anderdon,  contra. —  If  this  Court 
were  to  look  so  strictly  into  all  pointo  of 
pleading,  it  would  paralyze  all  the  functions 
of  the  Court,  inasmuch  as  scarcely  a  petition 
is  ever  presented,  but  that  some  part  of 
the  affidavit  in  answer  might  be  refeired 
for  impertinence.     This  motion  can  have  no 
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useful  puipose*  It  saiely  is  competent  for 
the  assignees,  upon  the  issue  why  they  have 
not  paid  the  petitioner  his  salary,  to  shew, 
that  it  was  in  consequence  of  his  misconduct. 
Since  the  issuing  of  the  fiat,  a  large  sum  has 
been  lost  to  the  bankrupt's  estate ;  and  as 
it  has  never  been  decided  at  what  particular 
time,  under  the  act  of  pariiament,  the  wages 
of  a  servant  ought  to  have  reference  to,  his 
negligence  since  the  bankruptcy  is  a  suffi- 
cient excuse  for  the  assignees  not  paying  the 
salary  ordered. 

Sir  John  Cross.*— The  derk  has  obtained 
an  order  to  receive  a  sum  of  31/.,  alleged  to 
be  due  for  wages  in  the  bankrupt's  service; 
the  order  was  altogether  ex  parte;  the  assig- 
nees made  no  opposition  by  appearing  in 
court  to  dispute  tlie  claim,  but  they  refuse  to 
pay  the  money.  The  petition  before  the  Court 
seeks  to  compel  the  assignees  to  comply  with 
the  order  for  payment.  It  is  not  requisite 
to  say  how  £ur  an  assignee  may  go  in  de- 
fence against  the  complaint,  if  able  to  diew 
tiiat  the  party  has  so  misconducted  himsetf 
in  the  bankrupt's  service  as  to  have  earned 
notiiing,  as  has  been  suggested.  I  should 
hardly  be  prepared  to  say  such  misconduct 
did  not  fairly  come  in  question,  if  it  were 
proposed  openly  to  discuss  such  a  point :  but 
what  makes  the  present  proceedings  un&ir» 
as  touching  tiie  complainant's  means  of  life 
as  a  derk,  is,  that  the  affidavit  alluded  to 
and  impeached  alleges,  that  if  the  accounts 
were  duly  investigi^ed,  property  to  a  con- 
siderable amount  would  be  found  to  have 
been  lost  or  wasted  by  the  misconduct  of 
the  person  employed.  If  it  had  been  pro- 
posed to  shew  this  on  the  hearing,  so  £ur 
well  and  good :  the  point  could  be  discussed 
and  dedded,  if  properly  mooted ;  but  the  - 
assignees  avoid  that  course,  saying,  they 
are  unable,  in  consequence  of  the  expense 
which  must  be  incurred  in  such  an  investi- 
gation. They  throw  out  an  imputation 
against  a  party,  without  any  indication  of 
an  attempt  to  prove  it.  There  is  no  dis- 
tinction between  this  and  Simpson* s  ease{l\ 
which  has  been  alluded  to,  where  an  indi- 
vidual was  described  in  an  affidavit  as  *'  one 
of  a  gang  of  swindlers;"  and  where  the 
'  individual  taxed  with  the  un&imess  of  the 
charge  merely  said,  **  Oh !  deny  it,  and  take 

(1)  16Ves.476. 


the  sting  out  thereby.'^  In  the  present  case, 
^€te  appears  to  have  been  an  unnecessary 
and  wanton  imputation  on  the  character  of 
the  party  complaining ;  and  though  I  should 
be  sorry  unnecessarily  to  restrict  discussion, 
still,  as  no  evidence  is  tendered,  and  the 
offensive  allegation  appears  to  have  been 
made  for  no  useful  purpose,  in  all  fidmess 
and  justice,  as  the  respondents  abandon 
all  intention  of  proving  the  chaxge,  it  ought 
to  be  struck  out  as  both  scandalous  and 
impertinent.  The  other  passages  complained 
of  cannot  £urly  be  dealt  with  as  such. 


1842 
Jan, 


Ex  parte  jukghichel  re 

CARTER. 


2.     1 
15.  / 

Third  Commission — Practice, 


Where  a  party  has  been  twice  a  bankrvpt^ 
and  is  aUowed  to  trade  and  create  fresh  lia-^ 
UHtieSy  and  a  third  fiat  issues  againsi  himy 
the  Court  wxU  mot  interfere^  in  favour  of  the 
assignees  under  the  second  commission^  to  give 
ihem  the  assets  coUeeted  under  the  Mrd^ 
akhough  the  bankrupt  may  not  have  paid 
l&s,  in  the  pound  under  the  second.  See 
Ex  parte  Bourne,  2  Glyn  &  Jam.  137. 

This  was  the  petition  of  the  assignees 
under  a  second  fiat  issued  against  tiie 
bankrupt,  under  which  15s.  in  the  pound 
had  not  been  paid ;  and  it  daimed  to  be 
entitled  to  the  funds  in  the  hands  ai  ther 
official  assignee  under  a  third  fiat;  and 
prayed  for  an  order  restraining  the  offidal 
assignee  firom  making  any  dividend,  or  dis- 
posing in  any  manner  of  tiie  property  be-> 
longing  to  the  bankrupt  in  his  hands. 

It  appeared,  that  the  bankrupt  had  car* 
ried  on  business  up  to  December  1829, 
when  a  commission  issued  against  him,  under 
which  he  obtained  his  certificate.  In  October 
1834  he  again  became  bankrupt,  and  a  fiat 
was  issued  against  him,  under  which  Mr. 
Greene  was  appointed  official  assignee,  and 
the  petitioners  creditors'  assignees.  Debts 
were  proved  to  a  large  amount,  and  a  small 
dividend  declared ;  but  even  with  the  addi- 
tion of  the  funds  now  sought  to  be  recovered, 
the  payment  to  creditors  would  scarcdy 
amount  to  5s,  in  the  pound.  The  second 
certificate  was  granted  in  July  1835.  In 
February  1840  he  became  baiJmipt  for  the 
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third  tune,  and  the  fiat  now  in  prosecution 
issued,  and  Mr.  Greene  was  again  appointed 
official  assignee,  but  no  one  had  been  se- 
lected by  the  creditors.  The  petitioners, 
having  ascertained  that  a  sum  of  199Z.  had 
come  into  the  hands  of  the  official  assignee, 
applied  for  leave  to  receive  the  same,  under 
the  power  of  the  127th  section  (6  Geo.  4. 
c.  16) ;  but  the  application  to  the  commis- 
sioner did  not  meet  with  a  decisive  result. 
The  petitioners  now  denied  that  there  had 
been  any  trading  by  the  bankrupt,  within 
their  knowledge  and  cognizance,  since  the 
second  bankruptcy. 

Mr.  Bacon  and  Mr.  Rogers^  for  the  peti- 
tioners. 

Mr.  James  Russelly  for  the  respondent, 
the  petitioning  creditor,  at  whose  suit  the 
third  fiat  had  issued,  stated,  that  the  com- 
missioner had  decided,  that  the  property  in 
dispute  ought  to1>e  divided  under  the  third 
commission,  and  had  accordingly  appointed 
a  dividend  meeting,  though  no  cieditors' 
assignee  had  been  appointed.  His  client 
claimed  to  retain  this  property  by  virtue  of 
reputed  ownership  by  the  bankrupt,  with 
forfeiture  of  their  rights  by  the  petitioners. 
The  affidavits  shewed  the  notoriety  of  the 
trade  and  the  possession  of  the  property, 
with  evidence  of  communications  between  the 
bankrupt  and  his  former  assignees.  He  re- 
lied on  the  decision  in  the  case  of  Butler  v. 
Hobson(l). 

Mr.  Petersdarffy  on  the  same  side,  cited 
Lingard  v.  Meanter  (2)^  and  Mulkr  v.  Moss 
(3). 

Mr.  Bacofif  in  reply. — It  is  certain,  that 
if  the  assignees  had  been  ignorant  of  the 
trading,  their  right  would  have  been  indis- 
putable. How,  then,  is  it  to  be  contended 
that  their  knowledge  is  to  bar  the  rights  of 
the  other  creditors,  their  celles  que  trust  ? 
Besides,  the  trading  alleged  in  Alderman- 
bury  was  merely  that  of  a  Blackwell-hall 
factor ;  therefore,  the  assignees  could  have 
had  no  right  against  the  goods  in  his  hands. 

Sir  John  Cross. — This  is  a  petition  by 
the  assignees  under  a  second  commission, 
claiming  certain  funds  in  the  hands  of  the 
respondent,  an  assignee  under  a  third  fiat. 

(1)  4  Bing.  N.C.290;  8.c  7LawJ.  Rep.(N.«.) 

(2)  1  B.  &  C.  308 ;  t.c.  1  Law  J.  Rep.  K.B.  121. 
(8)  1  Mau.  &  Selw.  335. 


The  bankrupt  obtained  his  second  certificate 
in  1835.  I  shall  not  say  anything  about 
the  trading  as  a  Blackwell-hall  factor,  as  he 
traded  as  a  tailor  and  draper  in  Cheapside, 
which  continued  up  to  1840 — a  period  of 
five  years  after  the  delivery  of  the  certificate. 
In  that  year,  the  bankrupt  became  again  a 
bankrupt,  at  the  suit  of  new  creditors,  after 
contracting  debts  to  a  large  amount,  chiefly 
on  bills  of  exchange,  for  the  purchase  of 
goods.  The  assignees  under  the  former  fiat 
never  interfered  until  the  assignee  under  the 
third  fiat  was  about  to  make  a  dividend.  They 
never  questioned  the  bankrupt's  proceedings, 
or  raised  any  point  affecting  his  right  to  con- 
tract new  debts  with  liabilities  to  other  cre- 
ditors. When  proceedings  have  been  taken 
under  a  third  fiat,  where  the  assignees  have 
incurred  all  the  costs,  amounting  to  a  lia- 
bility of  nearly  100/.,  and  where  there  re- 
mained only  a  small  sum  beyond  the  amount 
of  the  expenses,  then  the  assignees  under 
the  second  commission  are  prepared  to  step 
in  and  claim  the  assets.  The  respondent 
assignees  rely  on  the  right  under  the  72nd 
section,  and  the  petitioners  claim  imder  the 
127th  section  of  6  Geo.  4.  c.  16,  which 
gives  a  right  over  funds  accruing,  wbere  the 
bankrupt  has  not  paid  155.  in  the  pound 
under  his  second  commission.  I  felt  some 
difficulty  in  deciding  the  question  of  law, 
where  there  was  a  conflict  between  two 
sections.  It  is  not,  however,  requisite  to 
dispose  of  the  case  by  any  decision  on  the 
rights  of  the  parties  under  the  two  clauses, 
but  merely  as  a  question  of  equity  between 
the  parties,  without  reference  to  the  words 
of  the  act.  In  Troughton  v.  GUley{^\ 
the  question  was,  whether  the  creditors 
under  the  commission  had  not  lost  their 
authority ;  and  Lord  Camden  held,  that  they 
had  ceased  to  retain  a  right  of  priority.  That 
case  was  before  the  statute.  Subsequent  to 
the  present  act,  in  Bourne's  case  {5),  Lord 
Eldon  made  an  equitable  interference  on  the 
two  commissions,  without  acting  on  the  strict 
law  as  applicable  to  the  case.  The  present 
case  is  stronger,  and  must  be  governed  by 
the  decision  in  Bourne's  case.  The  evidence 
shews  a  notice  to  the  solicitor,  under  the 
second  commission,  of  setting  up  a  trade,  as 
also  to  the  official  assignee,  with  an  appli- 

(4)  Amhl.630. 

(5)  2  Glyo  &  Jam.  137. 
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cation  soliciting  their  custom.  The  appli- 
cants never  appear  to  have  thought  of  taking 
advantage  of  acts  done  in  pursuit  of  the 
renewed  trading.  There  was  an  entire  for- 
bearance by  the  former  assignees,  who  clearly 
never  intended  to  enforce  any  rights  against 
the  bankrupt.  The  assignee  under  the  third 
commission  was  allowed  to  take,  exclusive 
possession  of  the  bankrupt's  property ;  and 
after  expenses  had  been  incurred,  a  latent 
claim  is  set  up,  which  had  never  *been  sug- 
gested before.  It  would,  therefore,  be  con- 
trary to  equity,  to  order  the  property  to  be 
given  up  to  them.  The  creditors  under  the 
third  fiat  have  a  better  right,  and  are  entitled 
to  priority.  Mr.  Grreene  (the  official  assig- 
nee), as  a  stakeholder,  has  done  right  in 
bringing  the  parties  before  the  Court. 

CosU  of  both  parties  mU  of  the  estate. 


1842 
May 


n.  I 


Re  HUMBERSTONE. 


Practice. — Substitution  of  Petitioning  Cre- 
ditor's Debt. 

A  party  who  is  disputing  the  validitg  of 
the  petitioning  creditor's  debt  in  an  action  at 
laWf  brought  against  him  by  the  assignees^  is 
not  entitled  to  an  order ^  that  no  proceedings 
should  be  taken  for  the  substitution  of  another 
petitioning  creditor's  debt,  without  notice  to 
him. 

Mr.  Anderdon  applied  to  the  Court  on 
behalf  of  Edward  Molineux,  who  was  a  de- 
fendant in  an  action  of  trover  brought  by 
the  assignees  of  the  bankrupt,  for  an  order 
to  prevent  any  substitution  of  a  new  peti- 
tioning creditor's  debt,  or  any  order  relating 
thereto,  being  made  without  notice  to  him. 
The  petitioning  creditor's  debt  was  in  issue 
in  the  action,  and  an  order  for  substituting 
a  new  petitioning  creditor's  debt  had  been 
made  under  the  18th  section  of  6  Geo.  4. 
c.  16.  That  order  having  been  ineffectual, 
for  some  cause  which  was  not  stated  on  the 
motion,  it  had  been  amended  pending  the 
action,  and  the  defendant  in  that  action  was 
desirous  that  no  more  orders  should  be  made 
without  notice  to  him,  he  having  commenced 
his  defence  on  the  understanding  tiiat  there 
was  no  legal  debt.     He  relied  on — 

Ex  parte  Watson  re  Clarke,  3  Mont.  & 
Ayr.  609  ;  s.  c.  3  Dea.  310. 


[Sir  John  Cross.' — ^Why  do  you  not  ap- 
ply to  set  aside  the  order  ?] 

Because  there  was  no  impropriety  in  the 
order ;  the  parties  were  not  bound  to  give 
notice.  He  also  cited  the  case  oiRe  Har- 
per {X). 

Sir  John  Cross. — I  do  not  think  this  is 
a  matter  in  which  the  Coiut  ought  to  inter- 
fere :  the  law  must  take  its  course. 

Motion  refused. 


12.     1 
11.  I 


Re  ROMNEY. 


1842. 

May 

Fiat — Affidavit  of  Petitioning  Creditor. 

Semble,  a  fiat  may  issue  upon  the  affi- 
davit of  the  petitioning  creditor,  sworn  in 
Scotland. 

The  officer  having  refused  to  issue  a  fiat, 
in  consequence  of  ^e  affidavit  of  the  peti- 
ti(ming  creditor  having  been  sworn  in  Scot- 
land,— 

Mr.  Anderdon  applied  to  ihe  Court  for 
its  direction,  that  the  fiat  should  issue,  and 
referred  to  the  1  &  2  Will.  4.  c.  56.  s.  34, 
which  autliorized  a  creditor  residing  out  of 
England,  to  prove  his  debt  by  ^davit, 
sworn  before  a  magistrate  where  such  cre- 
ditor shall  be  residing,  which  might  be  con- 
sidered as  having  controuled  the  provision 
of  the  6  Geo.  4.  c.  16.  ».  13. 

[Sir  John  Cross. — it  is  clear,  that  that 
statute  is  only  directory,  otherwise  it  would 
be  necessary,  at  law,  to  prove  that  the  debt 
appeared  on  an  affidavit.] 

All  the  law  requires  is,  the  sanction  of 
an  oath  of  the  existence  of  the  debt ;  the 
bankrupt  could  not  be  damnified. 

Sir  John  Cross. — If  it  depended  solely 
on  the  first  act,  I  should  think  it  clear; 
but  as  it  is  the  first  case  that  has  occurred, 
T  shall  take  time  to  consider. 

May  12. — Sir  John  Cross. — Mr.  Ander- 
don, you  applied  yesterday,  that  an  affidavit 
made  in  Scotland  should  be  a  sufficient 
ground  for  the  issue  of  a  fiat.  It  would  be 
proper  that  such  application  should  be  made 
to  tiie  Judge  in  equity,  on  whose  authority 
the  fiat  issues.  It  is  an  innovation ;  and 
since  the  1  &  2  Will.  4.  it  is  the  first  case  in 
which  there  has  been  an  attempt  to  depart 
(1)  1  Mont.  Dea.  &  De  Gex,  289. 
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from  the  usual  practioe.      I  cannot  now 
make  the  order. 

\^It  is  understood^  that  an  application  was 
afterwards  made  to  the  Lord  Chancellory  who 
directed  the  fiat  to  issue,'] 


1842       1 
M     26    I  ^^  ^^  81UTH  re  hildyard. 

Equitable  Mortgage — Service  of  Petition. 

A  party  having  the  possession  of  title 
deedSf  as  equitable  mortgagee^  with  a  memo^ 
randum  of  deposit,  may  make  an  equitable 
mortgage  of  his  interest  in  them  by  a  simple 
deposit  of  the  deeds,  without  delivering  over 
the  memorandum. 

The  petiiion  of  an  equitable  mortgagee  for 
a  sale  need  not  be  serv&i  on  an  ineumbraneer^ 
whose  title  was  prior  to  that  of  the  mortgagor. 

The  petition  of  Mesan.  Smith  and  Co., 
bankers  of  Lincolni  stated,  that  certain  title 
deeds  had,  previously  to  March  1839,  been 
deposited  with  tiie  bankrupts  by  one  Robert 
Harrison,  to  secure  a  debt  due  to  them,  and 
that  such  deeds  were,  on  the  22nd  day  of 
that  month,  deposited  by  the  bankrupts 
with  the  petitioners,  to  secure  any  sum 
they  might  advance  to  them,  and  they  signed 
a  memorandum  to  that  effisct  The  estates 
to  which  the  tide  deeds  related  were  sub* 
ject  to  an  annuity  of  40^.  and  a  legacy  of 
300^.  at  the  time  they  were  deposited  witii 
the  bankrupts.  A  sum  of  5122.  7s,  was 
due  on  the  security  at  the  date  of  the  fiat. 

Mr.  Baoon,  for  the  petitioners,  ad^ed  for 
the  usual  order  for  the  realization  of  his 
equitable  mortgage,  with  liberty  to  prove 
for  any  deficiency. 

Mr.  Keene  and  Mr.  RoU. — ^The  Court 
cannot  ovder  a  sale  in  the  absenoe  of  the 
parties  interested  in  the  annuity  and  legacy* 
The  bankrupts  were  themsdives  only  equit- 
able mortgagees,  and  they  could  not,  there- 
fore, by  depositing  the  deeds,  create  an 
equitable  mortgage  in  fnvour  of  third  per- 
sons, espedaily  as  it  does  not  appear  that 
they  deposited  the  memorandom  to  them- 
selves with  the  petitioneis ;  there  ought  to 
have  been  an  express  assignment  of  the 
deposit. 

QuL  John  Cross.  —  The  deposit  of  the 
tide  deeds  appears  to  me  to  be  a  pledge  of 
all  the  interest  which  the  pledger  had  in 


those  deeds ;  and  therefore  it  is  quite  unne- 
cessary to  give  the  memorandum  of  deposit. 
The  deposit  of  the  deeds  did  not  imply  a 
pledge  of  the  interest  of  other  parties,  but 
only  of  that  which  the  bankrupt'had.  The 
petitioners  are,  therefore,  entiUed  to  the 
usual  order ;  this  is  not  a  new  case — it  has 
been  decided  before  (1). 


1842.     \  Ex  parte  Harris  re  osbal- 
May  26.  J  diston. 

Costs — Proof  against  Bankrupt  Trustee. 

A  bankrupt  trustee  guilty  of  a  breach  of 
trust,  is  not  entitled  to  his  costs  of  appearing 
on  a  petition,  by  the  cestui  que  trusts,  for 
liberty  to  prove  against  his  estate. 

Leave  given  for  a  third  person  to  prove 
against  the  estate  of  a  bankrupt  trustee,  though 
there  was  a  solvetU  co-trustee. 

It  appeared  that  the  bankrupt  and  William 
Lloyd  Thomas  were  trustees  of  certain  ftmds 
for  the  petitioners. 

In  a  suit  in  Chancery,  instituted  against 
the  bankrupt  and  his  co-trustee,  an  order 
had  been  made  on  the  bankrupt  to  pay  into 
that  court  some  trust  monies  which  he  had 
appropriated,  and  at  the  date  of  the  fiat  he 
was  in  contempt  for  not  having  obeyed  tiie 
order.  The  petition  prayed,  that  one  Richard 
Watson  Bullock  m%ht  have  liberty  to  prove 
the  amount  of  those  sums  on  behalf  of  the 
ceUes  que  trust,  who  were  under  the  disabili- 
ties of  coverture  or  infimcy.  It  appeared 
that  the  co-trustee  had  not  acted. 

Mr.  Elderton,  for  the  petitioners. 

Mr.  Dixon,  for  the  petitioning  creditor, 
objected,  that  the  co-trustee  ought  to  prove. 

Mr.  Keene,  for  Thomas,  the  co-tnistee. 

Mr.  Grove,  for  the  bankrupt,  asked  for  his 
costs,  and  stated  that  the  petitioners  had  re- 
quired from  him  an  undertaking  to  appear. 

Sir  John  Cross. — ^You  were  in  contempt 
of  the  Court  of  Chancery,  for  not  bringing 
the  money  into  court.  You  were  guilty  of 
a  breach  of  trust.  I  cannot,  therefore,  give 
you  your  costs.  The  petitioners  must  pay 
the  costs  of  the  other  parties. 

Order  according  to  prayer. 

(1)  His  Hononr  did  not  mention  the  nam*  of  the 
case,  but  the  reader  is  referred  to  £x  parte  Newton, 
4  Dea.  & Ch.  138  ;  a.  c.  2  Mont.&  Ayr.  51 ;  4  Law 
J.  Rep.  (N.8.)  Bankr.  16  j  and  Mass^  «.  Moaa,  1 
Hare,  319. 
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41.  ^ 

.  12.  f 

42.  f 
ir25.  ) 


Ex  parte  may,  by  next  friend^ 
re  MAY. 


1841 
Nov. 

1842 
May 

Practice. — Certificate  of  Conformity » 

Where  the  bankrupt  becomes  lunatic,  the 
certificate  will  be  allowed  and  confirmed  on 
an  affidavit  made  by  a  third  person  on  his 
behalf. 

This  was  the  petition  of  the  mother,  as 
next  friend  to  the  bankrupt,  who  had  become 
insane,  stating  that  the  requisite  number  of 
creditors  had  signed  the  certificate  of  con- 
formity, and  that  a  suf&cient  dividend  had 
been  made  to  pay  125.  in  the  pound;  but 
that,  owing  to  the  insanity  of  the  bankrupt, 
he  was  not  able  to  make  the  usual  affidavit 
that  the  certificate  had  been  obtained  with- 
out fraud. 

Mr.  Keene,  for  the  petitioner,  moved  that 
the  allowance  might  be  made  without  the 
usual  affidavit — Ex  parte  Currie  (1). 

Sir  J.  Cross. — It  appears  to  me,  that 
the  statute  does  not  make  it  necessary  for 
the  commissioners  to  have  the  affidavit  of 
conformity  produced  to  them,  before  they 
sign  the  certificate,  but  that  it  only  requires 
this  Court  to  have  such  an  affidavit,  before 
the  certificate  is  allowed.  However,  if  the 
bankrupt  is  in  such  a  state  of  incapacity  as 
to  render  it  impossible  for  him  to  make  such 
affidavit,  it  seems  only  a  reasonable  con- 
struction of  tiie  act,  to  hold  that  the  words, 
"  the  bankrupt  shall  make  such  affidavit," 
shall  mean  cause  such  affidavit  to  be  made ; 
and  if  another  person  can  make  such  an 
affidavit  to  the  same  effect,  it  will  be,  under 
the  circumstances,,  sufficient,  with  the  com- 
missioner's certificate.  I  have  suggested 
this  course,  under  the  impression,  that  with- 
out such  an  affidavit  as  I  have  mentioned, 
the  object  of  the  legislature  would  be  de- 
feated. 

May  25, 1842. — ^The  case  was  mentioned 
again  this  day,  when — 

Mr.  Keene  applied  for  the  confirmation 
of  the  certificate,  on  the  affidavit  of  the  soli- 
citor to  the  assignees,  that  it  was  obtained 
fairly  and  without  fraud. 

(1)  10  Vea.  61. 
New  Series,  XI.— Bankr. 


The  Court  after  hearing  the  affidavit, 
allowed  the  certificate  (2). 


J       J I     >  Ex  parte  jackson  re  moody. 

Practice. — Costs, 

Where  an  assignee  having  paid  a  dividend 
in  his  own  wrony,  compels  the  proper  party 
to  petition  the  Court,  he  will  be  ordered  to 
pay  the  costs  personally,  and  not  be  permitted 
to  retain  them  out  of  the  estate. 

This  was  the  petition  of  the  assignee  of 
Levi  Robson,  an  insolvent,  who  proved  a 
debt  under  a  fiat  against  Moody  in  1889, 
and  received  one  dividend  before  his  own 
insolvency.  A  second  dividend  was  de- 
•clared  in  April  1840,  and  on  the  27th  of 
that  month  Messrs.  Peat  and  Hobson, 
accountants  of  the  bankrupt's  estate,  and 
one  of  whom  had  been  appointed  assignee, 
wrote  to  the  petitioner  to  inform  him,  as 
Robson's  assignee,  of  a  dividend  of  1^.  Sd. 
in  the  pound,  and  that,  on  the  joint  order 
of  the  insolvent  and  his  assignee,  they  would 
pay  over  the  amount.  Subsequently,  how- 
ever, the  respondent  or  his  clerk  paid  to 
the  insolvent  Robson,  himself,  the  sum  in 
question,  without  the  proposed  receipt. 
The  petitioner  applied  for  the  dividend,  but 
without  effect,  and  no  remedy  was  left  ex- 
cept by  these  proceedings. 

Mr.  Rogers,  for  the  petitioner. 

Mr.  Anderdon,  for  Ae  respondent,  con- 
tended, that  there  was  no  proof  of  a  legal 
demand  for  payment;  there  certainly  was 
a  notice  not  to  pay  others,  and  the  payment 
to  the  insolvent  was  a  mistake,  but  there 
was  no  proof  of  a  regular  application  by  any 
one  capable  of  giving  a  proper  receipt. 

Sir  John  Cross  said,  this  was  a  petition 
to  enforce  payment  of  a  sum  of  11.,  which 
had  been  due  two  years,  and  the  Court  had 
sat  for  two  hours  listening  to  a  proposition 
by  the  respondent,  that  the  petitioner  should 
pay  the  costs  of  affidavits  which  had  little 
or  nothing  to  do  with  the  matter.  The 
case  was  precise  and  simple,  and  he  would 
look  at  its  real  merits.  There  was  an  in- 
solvent who  was  a  creditor  under  a  bank- 

(2)  See  Ex  parte  Roberts,  Mont.  &  Cb.  653 ; 
s.  c.  9  Law  J.  Rep.  (n.s.)  Bankr.  25. 
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ruptcy ;  and  his  assignee,  under  the  Insol- 
vent Debtors  Act,  came  in  as  a  peti- 
tioner. A  correspondence  took  place  in 
April  1840,  relative  to  a  claim  for  a  divi- 
dend on  a  debt  due  to  Robson's  estate. 
The  letters  shewed,  that  the  respondent 
knew,  two  years  ago,  that  the  debt  had 
passed  to  the  assignee.  The  dividend  was 
paid  to  the  insolvent  himself  by  the  re- 
spondent, in  his  own  wrong.  Six  months 
afterwards,  the  solicitor  to  the  petitioner 
wrote  to  demand  payment,  and  said  that  he 
would  present  a  petition  if  his  demand  were 
not  complied  with.  Instead  of  sending  an 
answer  to  the  solicitor,  an  answer  was  given 
to  the  messenger  who  brought  the  letter, 
and  who,  of  course,  was  unable  to  give  a 
receipt.  The  s()licitor,  receiving  no  answer, 
waited  another  six  months,  and  then  pre- 
sented this  petition.  He  was  then  told  by 
the  respondent,  that  he  never  tendered  a 
proper  receipt;  but  this  was  not  said  in 
answer  to  the  application  by  letter.  The 
petitioner  was  placed  under  the  neces- 
sity of  presenting  a  petition,  and  the  re- 
spondent must  pay  the  debt  and  all  the 
costs,  and  not,  as  assignee,  take  his  costs 
out  of  the  estate  ;  because,  after  wrongfully 
paying  the  money  to  the  insolvent,  he  had 
shuffled  off  payment  to  the  rightful  claim- 
ants ever  since. 


j-  Ex  parte  mudie  re  james. 
Practice. — Petition  to  prove. 


1842. 
Jan.  24 


The  Court  tpUl  not,  in  the  absence  of  evt- 
denee,  assume  that  a  commissioner^  in  reject^' 
ing  a  proof,  stated  his  reasons. 

This  was  a  petition  to  prove  on  a  judg- 
ment debt  for  500/. 

Mr,  Tyrrelly  for  the  petitioner. 

Mr,  Qreen  took  a  preliminary  objection, 
that  the  petition  did  not  state  the  grounds 
of  the  rejection  of  the  proof  by  the  commis- 
sioner, as  was  required  by  the  Court,  accord- 
ing to  the  decisions  in  the  cases  of  Ex  parte 
Worth  (1),  Ex  parte  Wilson  (2),  Ex  parte 
Wright  (3),  Ex  parte  Curtis  (4),  and  in 


Schmaling's  case  (5).  This  was  laid  down 
as  a  fixed  principle  in  the  first  volume  of 
Messrs.  Montagu  and  Ayrton's  work  on 
the  Practice  in  Bankruptcy,  p.  412,  and  he 
should  ask  to  have  the  petition  dismissed. 

Sir  J.  Cross. — I  cannot  assume  that  the 
commissioner  did  assign  reasons ;  and  if  he 
did  not,  the  petitioner  has  still  a  right  to  come 
and  complain.  If  I  find  reasons  alleged,  and 
that  they  might  have  been  stated  on  the 
petition,  I  will  then  consider  how  the  peti- 
tioner ought  to  be  dealt  with.  But  I  can- 
not, on  that  ground  alone,  dismiss  a  petition, 
in  the  absence  of  certain  facts  which  may 
never  have  occurred. 


1842.  \  Ex  parte  ledicott  re  miles 
March  11./  -  cordon. 

Sale — Fixing  reserved  Bidding, 

Case  where  the  Court  refused  to  aUow 
the  assignee  to  fix  the  reserved  bidding, 

Mr,  Elwin  applied  for  an  order  to  allow 
the  assignee  of  die  bankrupt's  estate,  who 
was  well  acquainted  with  the  value  of  the 
property  about  to  be  sold,  to  fix  the  reserved 
bidding  instead  of  the  commissioner. 

Mr,  Anderdon,  for  the  assignee. 

Per  Ottnam.— You  have  shewn  no  pre- 
cedent for  departing  from  the  established 
practice. 

Order  refused. 


(])  2Dea.  &  Ch.  4. 
"'   "  Cox, 308. 
2  Ves.  jun.  41. 
Rose,  274. 


(2)  1 
(8)2 
(4)1 


M     11  12    f  "^^  ^^^^^  WYLDE  re  wylde. 

Act  of  Bankruptcy  under  1  4*  2  Vict, 
c.  110. 

Where  the  wife  of  the  creditor  made  the 
affidavit  of  the  debt  as  due  to  herself  and 
her  husband,  but  the  husband  alone  made  the 
demand,  and  gave  the  notice,  the  provision 
0/1^2  Fict.  c.  110.  s,  8.  was  held  to  have 
been  complied  with. 

This  was  a  petition  of  Samuel  Wylde,  the 
bankrupt,  praying  that  the  fiat  might  be 
annulled.  It  appeared  that  the  wife  of  Henry 

(5)  Buck.  93. 
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Hodson,  the  petitioning  creditor,  had  lent  a 
sum  of  money  to  the  bankrupt,  before  her 
marriage.  The  alleged  act  of  bankruptcy 
was  the  non-compliance  with  the  provision 
of  the  1  &  2  Vict.  c.  110. 

The  affidavit  was  made  by  the  petitioning 
creditor's  wife,  and  stated  the  debt  to  be 
due  to  herself  and  husband,  but  the  demand 
was  made  and  the  notice  given  by  the  hus- 
band alone ;  and  on  that  account, — 

Mr.  Bacauy  for  the  bankrupt,  objected, 
that  the  provision  of  the  statute  had  not 
been  complied  with. 

Mr,  Spence  and  Mr,  Smithy  contra. 

Sir  John  Cross  thought  that  the  statute 
had  been  sufficiently  complied  with,  and 
overruled  the  objection. 


1842.         1     Ex  parte  howden  re 
May  1 2, 25 ,  28.  /  litherland. 

Ship — Mortgage — Purchase  by  Adoption, 

Parties  who  had  advanced  money  on  the 
security  of  a  ship,  which  was  transferred  to 
them  upon  trusts  for  sale,  which  were  not 
disclosed  on  the  registry,  were  held  to  have 
become  owners  of  such  ship,  by  assuming  the 
controul  over  it  upon  the  bankruptcy  of  the 
transferrors. 

The  question  in  this  case,  upon  which  the 
decision  ultimately  turned,  was,  whether  the 
petitioners  had  not  by  their  conduct  made 
themselves  owners  of  a  ship,  which  had  been 
assigned  to  them  under  the  following  cir- 
cumstances : — In  1838,  John  Heyes  and  the 
bankrupts,  trading  under  the  firm  of  Heyes, 
Litherland  &  Co.,  applied  to  the  petitioners, 
Howden  &  Ainslie,  to  accept  on  their  ac- 
count two  bills  of  exchange,  for  1,300^.,  on 
a  security  which,  as  appeared  from  the  cor- 
respondence between  the  parties,  was  as 
follows — That  the  ship  John  Heyes,  which 
belonged  to  Heyes,  LiUierland  &  Co.,  should 
be  transferred  to  Howden  &  Ainslie,  with 
power  to  sell  it,  if  either  of  the  bills  should 
not  be  duly  taken  up ;  and  it  was  agreed, 
that  if  the  ship  should  be  sent  on  a  voyage, 
it  must  be  one  which  Heyes,  Litherland  & 
Co.  might  name,  and  should  meet  the  views 
of  both  parties,  and  that  the  petitioners 
should  receive  the  freight,  and  after  deduct- 


ing all  expenses,  pay  the  balance  to  Heyes, 
Litherland  &  Co. ;  tliat  Heyes,  Litherland 
&  Co.  should  pay  to  the  petitioners  any  loss 
or  deficiency  which  might  accrue  on  such 
voyage,  and  that  the  petitioners  should  have 
a  lien  on  the  ship  and  freight,  for  any  loss 
or  claim  to  which,  as  registered  owners  of 
the  ship,  they  might  become  liable. 

The  ship  was  accordingly,  on  the  25th  of 
December  1838,  transferred  to  Howden  & 
Ainslie,  and  the  transfer  duly  registered; 
but  the  trusts  for  sale  were  not  disclosed, 
either  in  the  transfer  or  the  registry,  as  re- 
quired by  the  42nd  section  of  die  Registry 
Act,  3 &4  Will.  4.  c.  55. 

The  bills  of  exchange,  dated  the  24th  of 
December  1838,  one  payable  at  four,  and 
the  other  at  six  months,  were  accepted  and 
paid  by  the  petitioners,  who  also  paid  divers 
expenses  on  behalf  of  Heyes,  Litherland  & 
Co.,  in  respect  of  the  outfit  of  the  ship. 

In  consequence  of  some  difficulty  in  sell- 
ing the  ship,  it  was  sent  on  a  voyage  to  the 
Cape  of  Good  Hope,  in  the  month  of  March 
1 839.  In  the  beginning  of  that  year,  Heyes, 
the  bankrupt's  partner,  died  in  the  West 
Indies ;  on  the  10th  of  June  1839,  the  Mt 
was  issued  against  Litherland,  the  bankrupt. 

On  the  13th  of  July  1839,  Howden  Se 
Ainslie  wrote  a  letter  to  Capt.  Wetherell, 
who  was  in  command  of  the  ship,  containing 
directions  as  to  its  management,  from  which 
the  following  are  extracts  : — *' Independent 
of  a  reference  to  the  register  of  the  John 
Heyes,  you  are  aware  we  are  the  sole  owners 
of  this  ship,  under  your  command,  and  beg 
to  hand  you  our  instructions  to  supersede 
those  received  and  signed  by  Messrs.  Heyes, 
Litherland  &  Co.,  who  have  become  bank- 
rupt, and  are  in  the  Gazette;  and  what  we 
i;iow  write,  you  will  understand,  altogether 
supersedes  any  prior  instructions  you  may 
have  received  from  any  quarter  respecting  the 
vessel.  Our  expectation  is,  that  on  your  ar- 
rival at  the  Mauritius,  which  probably  would 
be  in  July,  ihe  sugars  were  not  shipped  for 
Heyes  &  Co.*s  account,  but  that  you  will 
have  proceeded  upon  an  intermediate  trip, 
purposing  to  return  to  the  Mauritius,  where 
you  will  arrive  some  time  in  October  or 
November.  This  intermediate  freight  be- 
longs to  us,  as  well  as  any  other  freights 
made  since  you  left  the  Cape,  and  after  dis- 
bursing the  ship,  remit  through  Messrs. 
Blythe  Brothers  &  Co.  or  house  where  you 
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may  be,  to  us,  the  balance.  We  are  re- 
joiced to  think,  that  you,  whom  we  placed 
in  the  ship,  are  in  command — one  in  whom 
we  have  confidence,  and  will  act  for  our 
interests,  as  we  are  naturally  very  anxious, 
the  ship  having  fallen  into  our  hands,  in 
consequence  of  Messrs.  Heyes,  Litherland 
&  Co.'s  failure,  and  we  are  interested  in 
every  respect  for  her  success." 

This  letter  was  received  by  the  captain 
in  the  month  of  February  1840,  and  he 
thenceforth  acted  under  the  orders  of  the 
petitioners  alone.  Several  other  letters  of 
similar  character  were  written  by  them  to 
the  captain,  and  a  postscript  to  one,  which 
was  dated  the  4th  of  January  1842,  con- 
tained the  following  sentence: — "We  find 
you  have  written  Heyes,  Litherland  &  Co. 
and  R.  Souter,  letters  about  your  freight 
and  remittances.  There  is  no  occasion  to 
inform  people  what  you  do, — ^mind  this 
again." 

It  did  not  appear  that  the  assignees  inter- 
fered in  any  way  with  the  management  of 
the  vessel,  or  that  they  had  any  distinct  or 
specific  notice  of  the  conduct  of  the  peti- 
tioners from  themselves ;  but  in  April  1840, 
the  bankrupt  received  a  letter  from  the 
captain,  dated  Calcutta,  14th  of  February 
1840,  which  commenced  as  follows: — **I 
was  much  surprised  to  find,  on  my  arrival 
here,  the  change  that  had  taken  place  since 
my  departure  from  England,  the  John  Heyes 
now  being  the  property  of  Messrs.  Howden 
&  Ainslie." 

In  November  1841,  Howden  &  Ainslie 
mortgaged  the  ship  for  1,200^.,  in  order  to 
pay  the  expenses  of  the  voyage,  which  had 
Mien  on  them. 

Mr.  Wood,  for  the  petitioners,  contended, 
that  they  were  entitled  to  a  lien  on  the  ship 
for  the  amount  of  the  two  bills  of  exchange, 
and  the  money  paid  by  them  on  account  of 
the  outfit  and  expenses  of  the  voyage,  and 
to  prove  for  any  balance  which  might  be 
due  after  the  realization  of  their  security. 

Mr.  Anderdon,  for  the  assignees. — The 
petitioners  are  owners  of  the  ship,  and  have, 
by  taking  the  ship,  paid  themselves  pro 
tanto.  They  appear  on  Uie  register  as  owners, 
and  they  are  precluded  by  the  Registry  Act 
(1)  from  setting  up  any  title  inconsistent 
with  that  which  appears  on  the  register ;  and 
independently  of  the  provisions  of  that  act, 

(1)  3  &  4  Will.  4.  c.  55.    See  ss.  31,  84,  &  42. 


they  have  made  themselves  owners.  In  their 
letters  they  so  called  themselves ;  and  since 
the  bankruptcy  the  vessel  has  been  under 
their  orders,  and  the  captain  their  servant. 
The  assignees  disclaim  all  equitable  interest 
in  the  vessel. 

Mr,  Wood,  in  reply. — The  orders  which 
Howden  &  Ainslie  gave  the  captain,  were 
Consistent  with  the  previous  orders  of  the 
bankrupt ;  the  vessel  was  sent  by  them  on 
no  new  voyage.  The  captain  was  urged  to 
come  home  as  soon  as  possible.  Howden 
&  Ainslie  were  owners  on  the  register,  liable 
to  any  extent  to  which  the  captain  might 
pledge  their  credit;  they  were,  therefore, 
obliged  to  exercise  some  controul  over  the 
vessel,  to  protect  their  rights  as  mortgagees. 
They  stood  in  the  situation  of  mortgagees  in 
possession,  and  may  be  considered  like  mort- 
gagees of  mii^es,  and  were  entitled  in  that 
character  to  exercise  acts  of  ownership  over 
it. 

[Sir  John  Cross. — ^Didnot  the  assignees 
succeed  to  the  position  of  the  bankrupt  ? — 
did  you  give  any  intimation  to  them  as  to 
the  state  of  the  ship,  requiring  them  to  act  ?] 

It  was  not  necessary  for  the  petitioners 
to  do  so ;  their  instructions  to  the  captain 
taUied  with  those  of  the  bankrupt.  He  cited 
Langton  v.  Norton  (2),  before  the  Master 
of  the  Rolls. 

May  28. — Sir  John  Cross. — In  this 
case,  the  bankrupts'  contemplated  a  sale, 
and  in  the  course  of  their  negotiation  with  the 
petitioners,  it  was  arranged  that  tiiey  should 
advance  2,600Z.,  and  should  have  power  to 
sell  the  ship  and  reimburse  themselves.  A 
complete  legal  title  in  the  ship  was  conveyed 
to  the  petitioiiers ;  as  between  them  and  tiie 
bankrupt,  they  were  owners  of  the  ship, 
subject  to  an  account  of  the  proceeds. — 
[His  Honour  then  detailed  the  facts  as  above 
stated,  and,  after  adverting  to  the  letter  of 
the  Idth  of  July  1839,  proceeded  as  follows:] 
— This  seems  to  be  taking  the  entire  do- 
minion of  the  ship  as  their  own  property  ; 
as  such,  they  dealt  with  it  till  the  month  of 
October,  when  the  ship  returned  home. 
Under  these  circumstances,  the  petitioners 
must  be  considered  as  having  taken  upon 
themselves  the  ship,  but  upon  what  terms 
will  they  go  to  the  commissioners  to  prove? 
The  commissioners  will  say.  You  must  first 
(2)  Jnttt  Cbonc  233. 
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give  credit  for  the  value  of  the  ship  you 
have  taken  to  yourselves :  that  value  'is  to 
he  ascertained.  When  they  took  upon  them- 
selves the  ownership,  is  a  different  question. 
In  a  letter  to  the  captain,  the  petitioners 
stated  themselves  as  owners  from  the  time 
it  left  the  Cape.  Whatever  expenses  ihey 
incurred  after  that  time,  must  he  home  hy 
themselves.  The  petitioners  are,  therefore, 
entitled  to  prove  for  the  2,600^.,  suhject  to 
he  reduced  hy  the  value  of  the  ship  when 
she  left  the  Cape. 


^     j-  Ex  parte 


HARUNG  re  SIMMONS. 


1842, 
May  30, 

Partners — Second  Fiat, 

The  17 th  section  of  6  Geo,  4.  c.  16.  does 
not  apply  where  the  partnership  wcls  dissolved 
before  the  f/rst  fiai  issued ;  hut  where  the 
accounts  and  estates  are  blended^  the  Court 
wiU  direct  the  second  fiat  to  be  issued  to  the 
commissioners  under  the  first  fiai. 

On  the  17th  of  May  1842,  a  fiat  was  issued 
against  James  Simmons,  John  Simmons,  and 
John  Pine,  co-partners,  and  who  had  for- 
merly heen  partners  with  Benjamin  Sim- 
mons, and  under  that  fiat,  the  hallot  for  the 
commissioner  had  taken  place,  and  an 
official  assignee  appointed. 

On  the  27th  of  the  same  month,  a  fiat 
was  issued  against  Benjamin  Simmons,  and 
his  then  partner,  John  Brook,  and  the  hallot 
for  the  commissioner  had  taken  place. 

The  petition  of  Harling,  who  was  the 
petitioning  creditor  under  the  last  fiat,  stated 
that  the  creditors  of  Simmons  and  Brook 
were  interested  in  the  estate  to  he  adminis- 
tered under  the  first  fiat,  and  that  the 
accounts  under  the  two  fiats  were  much 
hlended.  Under  these  circumstances,  which 
were  verified  by  the  affidavit  of  the  solicitor 
to  the  two  fiats,  the  petition  prayed,  that 
the  second  fiat  might  be  transferred  to  the 
commissioner  under  the  first  fiat,  and  that 
it  might  be  worked  by  the  official  assignee 
imder  the  first  fiat. 

Mr,  Anderdon,  for  the  petitioner. 

[Sir  John  Cross. — ^Is  it  not  a  matter  of 
course  where  a  fiat  has  been  issued  against 
one  partner,  and  another  afterwards  issues 
against  another  partner,  that  such  fiat  should 
be  directed  to  the  same  commissioner  ?  His 


Honour  then  read  the  17th  section  of  6 
Geo.  4.  c.  16.] 

That  section  applies  where  the  partner- 
ship was  subsisting  at  the  time  of  the  bank- 
ruptcy ;  here,  the  partnership  determined 
long  before  the  first  fiat  issued. 

The  Court  granted  the  prayer  of  the 
petition,  except  so  far  as  it  related  to  the 
transfer  of  the  fiat,  but  refused  to  interfere 
with  the  commissioner,  as  to  the  appoint- 
ment of  the  official  assignee ;  and  observed, 
that  this  was  carrying  out  the  intention  of 
the  ]^slature,  as  expressed  in  the  17th 
section  of  the  Bankrupt  Act. 


J        '      >  Ex  parte  hupton  re  west. 

Bankrupt  Executor — Payment  of  Legatee, 

Where  an  executor,  who  was  also  re- 
siduary legatee,  had  part  of  his  testator's 
estate  in  his  hands  at  the  time  of  his  bank- 
ruptcy, and  a  proof  had  been  made  in  respect 
thereof,  a  legatee  was  held  entitled  to  pay- 
ment in  full,  out  of  the  dividends. 

This  was  the  petition  of  John  Turner  and 
Hannah,  his  wife,  and  their  two  surviving 
sons,  William  West  Turner  and  Cornelius 
Hufton  Turner.  It  appeared  from  the  peti- 
tion, that  by  the  will  of  Joseph  H\ifton,  dated 
the  9th  of  October  1823,  amongst  other 
legacies,  he  gave  100^.  to  the  petitioner, 
Hannah  Turner,  for  her  separate  use,  and 
gave  the  residue  of  his  estate  to  Joseph 
West,  the  bankrupt,  and  directed  that  such 
residue  should  be  divided  by  him  amongst 
such  of  the  testator's  relations,  and  in  such 
proportions,  as  he  might  think  proper,  with- 
out being  subject  to  any  account  to  such 
relations,  and  he  appointed  the  bankrupt, 
with  three  others,  his  executors. 

By  a  codicil,  the  testator  revoked  the 
bequest  of  1002.,  and  directed  his  executors 
to  pay  the  interest  of  lOOZ.  to  Hannah  Tur- 
ner during  her  life,  and,  after  her  decease,  to 
pay  the  principal  unto  her  three  sons,  the 
petitioners,  and  John  Turner,  (who  died 
imder  age,)  with  benefit  of  survivorship,  in 
the  event  of  the  death  of  any  imder  twenty- 
one. 

The  will  and  codicil  were,  on  the  4th  of 
May  1829,  proved  by  the  baiikrupt  alone. 
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The  petition  stated,  that  the  100^.  had 
not  been  invested :  that  no  interest  had  been 
paid  since  the  testator's  death :  that  39/.  16^. 
was  due  in  respect  thereof:  that  at  the  date 
of  the  fiat,  the  bankrupt  had  in  his  hands 
402/.  14^.  7d,  of  the  testator's  personal 
estate,  and  that  such  sum  had  been  proved 
by  the  bankrupt,  as  such  executor,  against 
his  own  estate,  and  that  the  dividends  which 
had  been  declared  on  such  proof,  amounted 
to  156/.  Is.  4d. 

The  petition  prayed,  that  out  of  such 
sum  the  interest  might  be  paid  to  Hannah 
Turner,  and  that  lOOZ.  might  be  paid  to 
William  West  Turner  and  Cornelius  Hufton 
Turner,  in  equal  shares,  and  that  the  residue 
of  the  156Z.  Is.  4i.,  and  all  further  divi- 
dends, might  be  paid  into  the  bank,  in  the 
name  of  the  accountant  in  bankruptcy,  and 
invested  in  his  name,  to  an  account  to  be 
entitled  "  The  residuary  account  of  Joseph 
Hufton,  deceased,"  and  that  the  costs  of 
the  application  might  be  paid  out  of  the 
dividends. 

Mr.  Keene,  for  the  petitioners. 

Mr.  Anderdon,  for  3ie  assignees. 

Sir  John  Cross. — If  another  person  than 
the  bankrupt  had  proved  this  debt,  can  it 
be  doubted  but  that  he  would  have  been 
bound  to  pay  this  legacy  of  100/.,  before  he 
handed  over  any  portion  to  the  bankrupt  ? 
The  156/.  belonged  to  the  testator's  estate, 
and  100/.  of  it  belonged  to  the  petitioners. 

Order  for  payment  of  the  100/., 
without  interest;  no  order  as  to 
the  costs. 


1842.  1  Ex  parte  and  re  Thomas 
June  4,  20.  J  Nicholas  neale. 

Act  of  Bankruptcy  under  1^2  Vict. 
c.  1 1 0. — Commissioner's  Powers — Bond. 

If  the  approval  of  the  sureties  in  a  bond 
tendered  by  a  trader  under  the  provisions  of 
the!  ^2  Fid.  c.  110.  s.  8,  is  obtained  within 
the  twenty  ^one  days  after  the  notice  required 
by  that  act,  he  will  not  have  committed  an 
act  of  bankruptcy^  by  reason  of  a  subsequent 
revocation  of  such  allowance,  on  the  ground, 
that  it  was  improperly  and  fraudulently  ob- 
tained, if  such  revocation  is  not  made  till 
after  the  twenty-one  days. 


A  parol  approval  of  the  sureties  is  suffix 
dent. 

Semble — A  commissioner  may,  before  the 
twenty-second  day  after  the  notice,  revoke 
his  approval  of  the  bond  and  sureties,  if  im- 
properly  obtained  from  him. 

This  was  the  petition  of  the  above-named 
bankrupt,  and  it  prayed  that  the  fiat  issued 
against  him  might  be  annulled,  at  the  costs 
of  the  petitioning  creditor.  From  the  state- 
ments in  the  petition,  it  appeared  that  a  copy 
of  an  afiidavit  made  by  William  Henry 
Neale,  the  petitioning  creditor,  under  the 
1  &  2  Vict.  c.  110.  s.  8,  was  served  on  the 
bankrupt  on  the  3rd  of  May  1842,  with 
the  notice  required  by  that  act.  On  the 
24th  of  that  month,  the  bankrupt,  with  two 
sureties,  entered  into  a  bond  for  securing  the 
debt,  which  was  approved  of  by  Mr.  Com- 
missioner Merivale,  on  the  same  day,  and 
indorsed  by  him  in  the  following  manner : — 
"24th  of  May  1842, — ^Approved  of  by  me, 
J.  H.  Merivale."  On  the  same  day,  the 
bond  was  duly  entered  and  registered,  and 
delivered  to  the  petitioning  creditor.  The 
fiat  was  issued  on  the  27th  of  the  same 
month. 

The  grounds  upon  which  the  petition  was 
opposed,  as  appeared  from  the  affidavit  of 
James  Allberry,  clerk  to  Mr.  Patten,  the 
bankrupt's  solicitor,  were  as  follows : — That 
at  5  o'clock  in  the  afternoon  of  Monday  the 
2drd  day  of  May,  a  notice  was  left  at  the 
office  of  James  Patten,  of  the  bankrupt's 
intention  to  attend  before  the  commissioners 
iii  Basinghall  Street,  on  the  24th  and  25th 
days  of  May,  with  sureties. to  enter  into  a 
bond  for  the  payment  of  the  debt  in  ques- 
tion. Copies  of  the  affidavits  of  the  pro- 
posed sureties  were  annexed  to  such  notice. 
The  affidavit  then  proceeded  to  state,  that 
at  the  time  of  the  service  of  the  notice,  de- 
ponent told  the  person  who  served  the  same, 
that  he  could  not  accept  it,  as  one  of  the 
proposed  sureties  resided  in  Essex,  and  that 
as  James  Patten  only  acted  as  agent  in  the 
matter,  he  had  no  time  to  communicate  with 
his  client,  (F.  W.  Remnant,  the  solicitor  of 
the  said  W.  H.  Neale,)  who  resided  at  Bil- 
lericay,  in  Essex,  whereupon  the  person 
who  served  the  said  notice  replied  that  he 
should  leave  the  notice,  and  attend  the  said 
comihissioner,  according  to  the  notice,  on  the 
24th  of  May ;  and  if  the  commissioner  should 
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raise  any  objection  as  to  the  shortness  of 
the  notice,  that  the  said  parties  would  at- 
tend again  on  the  following  day  at  1 1  o'clock, 
according  to  the  said  notice :  that  about  4 
o'clock  in  the  afternoon  of  the  24th  day  of 
May  last,  the  bond  executed  and  purporting 
to  be  approved  by  Mr.  Comniissioner  Meri- 
vale,  was  left  at  ^e  office  of  the  said  James 
Patten :  that  from  the  shortness  of  the  notice, 
neither  deponent  nor  the  said  James  Patten 
had  time  for  communicating  with  the  said 
F.  W.  Remnant,  in  order  to  be  prepared  to 
attend  to  oppose  the  said  sureties :  that  he, 
this  deponent,  and  the  said  Mr.  Renmant, 
and  William  Henry  Neale,  attended  at  the 
Court  of  Bankruptcy,  at  11  o'clock  on  the 
25th  day  of  May,  according  to  the  notice, 
prepared  with  affidavits  to  oppose  the  sure- 
ties, having  previously  given  notice  to  Mr. 
Edward  Hodgkinson,  the  solicitor  for  the  said 
bankrupt,  that  the  said  James  Patten  would 
attend  on  that  day  and  hour,  to  oppose  the 
said  sureties,  and  apply  to  the  said  commis- 
sioner to  vacate  his  approval  of  the  bond, 
when  the  said  Edward  Hodgkinson  attended, 
but,  Mr.  Commissioner  Merivale  not  being 
in  attendance,  deponent  on  the  same  day 
served  another  notice  at  the  office  of  the 
said  Edward   Hodgkinson,    that  the   said 
James  Patten  would  attend  Mr.  Commis- 
sioner Merivale,  at  the  Court  of  Bankruptcy, 
on  the  26th  day  of  May,  to  oppose  the  said 
sureties,  and  also  to  apply  to  the  said  com- 
missioner to  vacate  the  said  bond  and  the 
said  commissioner's  approval  thereof :  that 
on  the  26th  of  May,  he  attended  Mr.  Com- 
missioner Merivale,  when  the  said  W.  B. 
Heath  also  attended  on  behalf  of  the  said 
bankrupt,  and  Mr.  Commissioner  Merivale 
decided  that  his  approval  had  been  obtained 
by  misrepresentation,  and  that  the  proposed 
sureties   were    insufficient,   and    on    both 
grounds  he  disallowed  the  bond,  and  his 
approval    thereof,  which    he    accordingly 
cancelled,  and  the  registry  or  entry  of  hu 
approval  was  afterwards  cancelled,  and  the 
bond  so  cancelled  was  afterwards  returned 
to  Edward  Hodgkinson :  that  Mr.  Commis- 
sioner Fonblanque,  to  whom  the  ^at,  which 
was  inmiediately  issued,  was  allotted,  was  of 
opinion,  that  a  valid  and  legal  act  of  bank- 
ruptcy had  been  committed. 

Mr.  Bacon^  for  the  petitioner. — ^Thebond 
having  been  approved  of,  the  requisition  of 
the  act  of  parliament  was  complied  with, 


and  after  the  twenty-first  day,  the  commis- 
sioner's power  was  at  an  end.  If  he  had 
rescinded  his  approval  before  the  twenty- 
first  day,  firesh  sureties  might  have  been 
obtained,  but  if  the  commissioners  revoke 
their  approval  after  the  expiration  of  the 
time  allowed  by  the  act,  it  will  be  too  late  for 
the  debtor  to  give  finesh  security,  however 
solvent  or  capable  of  doing  so  he  may  be. 

Mr,  Anderdon  and  Mr.  Keene,  for  the 
petitioning  creditor.— The  creditor  who  has 
an  interest  in  the  validity  of  the  bond,  is 
entitled  to  notice  of  the  proceedings  before 
the  conmiissioner.  The  notice  in  this  case 
was  so  short,  that  it  cannot  be  considered 
sufficient.  The  bond  having  been  cancelled, 
is  a  condemned  instrument. 

[Sir  John  Cross. — It  is  not  cancelled ; 
the  approval  only  is  cancelled.  It  is  not 
necessary  that  it  should  be  approved  of  in 
writing;  the  commissioner  may  give  his 
approval  by  parol.] 

The  commissioner  is  exercising  a  judicial 
-function,  when  he  allows  the  security ;  his 
allowanee,  therefore,  if  obtained  by  firaud, 
is  invalid,  as  the  judgment  of  any  other 
Court  would  be.  This  principle  was  recog- 
nized and  established  in  The  Duchess  of 
Kingston's  ease  (1 ). 

[Sir  John  Cross. — But  the  allowance  of 
the  bond  is  not  a  judicial  act] 

The  debtor  is  boimd  to  procure  sufficient 
sureties,  and  if  he  puts  forward  persons  as 
being  sufficient,  who  are  not  so,  he  is  guilty 
of  fraud. 

[Sir  John  Cross. — I  disclaim  all  juris- 
diction to  try  the  solvency  of  the  bail.  J 

The  parties  did  not  object  to  the  commis- 
sioner going  into  the  matter  again,  and  they 
cannot  now  complain  of  what  he  then  did. 

Sir  John  Cross. — The  question  is,  whe- 
ther, on  the  twenty-second  day,  the  petitioner 
had  committed  an  act  of  bankruptcy.  On 
that  day  the  approval  stood,  and  he  was  not 
therefore  a  bankrupt.  But  it  is  said,  the 
commissioner  had  power  to  make  him  a 
bankrupt  on  any  subsequent  day.  I  shall 
l>ause  before  I  give  my  opinion.  In  the  mean- 
time, the  advertisement  must  be  stayed. 

Jime  20. — Sir  John  Cross.'— The  ques- 
tion in  this  case  is,  whether  the  petitioner 
has  committed  an  act  of  bankruptcy  within 

.    (1)  Howell's  Stote  Triab,  v.  20,  p.  588,  n. 
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the  act  for  abolisliing  arrest  on  mesne  pro- 
cess. The  8th  section  enacts — [His  Honour 
here  read  that  section  of  the  1  &  2  Vict, 
c.  110.]  It  appears  that  the  notice  required 
by  the  act  was  served  on  the  petitioner  on 
the  3rd  of  May,  and  the  24th  of  that  month 
was  the  day  on  which  the  debtor,  if  in  de- 
fault, became  subject  to  a  fiat  in  bankruptcy. 
On  the  previous  day  (the  23rd)  he  gave  a 
bond  with  two  sureties ;  the  sureties  were 
approved  of  by  the  commissioner,  who  in- 
dorsed the  bond  with  his  signature,  and 
delivered  it  to  the  creditor's  solicitor.  On 
the  following  day,  the  creditor  objected  to  the 
sureties,  and  on  the  26th  of  May,  the  com- 
missioner expressed  his  disapproval  of  the 
sureties,  and  cancelled  his  approval  of  the 
bond.  The  fiat  was  then  issued,  but  it 
appears  to  me  that  the  petitioner  had  not 
committed  any  act  of  bankruptcy  on  the 
twenty-second  day  (May  26th),  having  done 
all  the  law  required,  and  the  bond  being  then 
unimpeached.  What  happened  subsequently, 
was  of  no  consequence.  The  commissioner 
was  functus  officio^  and  incompetent  to  act, 
and  after  the  twenty- second  day  he  had  no 
controul  over  the  proceedings.  Under  these 
circumstances,  the  fiat  must  be  annulled  at 
the  costs. of  the  petitioning  creditor ;  but,  as 
it  was  issued  in  mistake,  die  petitioner  must 
undertake  not  to  bring  any  action. 


1842.     1         Ex  parte  hamborg  re 
June  8.    J  HUDSON. 

Servant's  Wages  —  Seaman  —  Costs  of 
working  the  Fiat. 

A  mate  or  other  seaman  is  a  servant  within 
the  6  Geo,  4.  c.  16.  s,  48,  and  as  such  entitled 
to  six  months  wages  infulL 

The  servant  of  a  bankrupt  is  not  entitled 
to  six  months  wages  in  priority  to  the  pay^ 
ment  of  the  costs  of  working  the  fiat. 

The  petitioner  had  been  mate  on  board 
the  barque  Orelia,  of  which  the  bankrupt 
was  both  captain  and  one  of  the  owners,  and 
prayed,  that  *JOl,  12*.  4rf.,  due  to  him  for 
wages  as  such  mate,  might  be  paid  out  of  a 
sum  of  272^.  in  court. 

It  appeared  firom  the  petition,  that  the 
petitioner  was  mate  of  the  vessel  firom  the 
8th  of  December  1828  till  the  9th  of  Decem- 
ber 1830,  under  different  agreements  as  to 


wageSf  when  he  was  left  by  the  bankrupt 
at  the  Swan  River,  in  the  service  of  other 
parties. 

The  fiat  issued  against  the  bankrupt  in 
1833,  and  in  the  course  of  that  year  the 
petitioner  returned  to  England.  During 
his  al^sence,  the  vessel  had  been  attached 
by  the  sailors,  who  returned  with  her  to 
England,  and  it  had  been  sold,  and  those 
seamen  paid  in  fuU.  The  balance  of  the  pro- 
duce of  the  sale  had  been  paid  to  the  official 
assignee,  by  whose  subsequent  bankruptcy 
it  had  been  lost  to  the  estate.  The  petitioner 
proved  his  whole  debt  on  the  21st  of  Feb- 
ruary 1834. 

Mr.  Chamock,  for  the  petitioner,  con- 
tended, that  seamen's  wages  were  within 
the  48th  section  of  6  Geo.  4.  c.  16,  and  that 
he  was,  therefore,  entitled  to  the  payment 
of  at  least  six  months*  wages. 

Mr.  Keency  for  the  assignees. — ^The  wages 
are  not  due  fi'om  the  captain  individually, 
for  the  petitioner  is  not  his  servant,  but  the 
servant  of  the  owners  of  the  vessel ;  the 
'  hiring  by  the  bankrupt  was  only  as  captain 
of  the  vessel;  the  owners  were  liable  for  the 
wages. 

[SiE  John  Cross. — By  the  petition,  it 
appears  that  the  bankrupt  was  both  captain 
and  owner.] 

.  The  mate  was  bound  by  an  agreement  in 
writing  (1),  and  could  not  be  considered  a 
servant,  within  the  meaning  of  the  act.  The 
petitioner  was  chief  mate,  and  if  anything 
had  happened  to  the  captain,  he  would  have 
become  master.  If  the  assignees  were  to 
pay  the  amount  claimed,  the  remainder  of 
the  fiind  in  court  would  not  be  sufficient  for 
the  expenses  of  working  the  fiat. 

Sir  John  Cross. — It  seems  to  me,  that 
the  petitioner  is  a  servant  within  the  mean- 
ing of  the  act  of  parliament.  I  do  not  recol- 
lect a  case  of  a  seaman,  but  I  see  nothing 
to  prevent  him  being  considered  a  servant 
within  the  act ;  he  is  entitled  to  be  paid  six 
months*  wages.  The  proof  must  be  reduced 
accordingly.  I  shall,  therefore,  make  an 
order  accordingly ;  but  the  petitioner  is  not 
entitled  to  payment  in  priority  to  the  charges 
of  working  the  fiat. 

Order  made,  with  costs. 
(1)  How  this  was,  did  not  appear  from  the  papers. 
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1 841 .     \       Ex  parte  woodgats  re 

Dec.  8.     J  LITTLE. 

Partners — Order  and  Disposition, 

In  the  assignment  of  debts  from  an  olck, 
firm  to  a  new  firm,  where  the  debts  were  very 
numerous  and  smaU  (as  the  accounts  of  tally- 
menjy  the  Court  heldy  that  the  doctrine  of 
notice  did  not  apply ^  to  prevent  the  property 
assigned  passing  to  the  assignees^  as  in  the 
order  and  disposition  of  the  bankrupt. 

This  was  a  petition  of  the  assignees  of  an 
old  finn,  claiming  the  outstanding  debts  of 
the  old  finn,  on  the  ground,  that  there  had 
been  no  actual  assignment  to  the  new  firm, 
and  no  notice  to  the  debtors,  if  there  had 
been  an  assignment.  The  firm  of  Little  & 
Chalmers  were  in  the  habit  of  sending  out 
numerous  travellers,  called  tallymen,  whose 
occupation  consisted  in  selling  goods  in  small 
quantities  to  cottagers,  giving  the  credit  from 
tame  to  time,  and  receiving  payment  by 
small  instalments  as  they  came  round.  At 
the  time  of  the  dissolution  of  partnership 
between  Little  and  Chalmers,  Little  retired, 
and  Chalmers  agreed  to  pay  him  2,650/., 
by  acceptance  of  the  new  firm,  the  outstand- 
ing debts  to  become  the  property  of  the 
new  firm,  which  debts  consisted  chiefly  of 
those  small  accounts  created  by  the  Udly- 
men.  The  new  firm  became  bankrupt  first, 
and  then  a  commission  issued  against  the 
old  firm. 

Mr.  Ehnsley  and  Mr.  Keene,  for  the 
petitioners,  the  assignees  of  the  old  firm, 
contended,  that  there  had  been  no  real  as- 
signment; and  if  there  had,  it  was  insuffi- 
cient, as  no  notice  to  prevent  the  debts 
continuing  in  the  order  and  disposition  of 
the  old  firm  had  been  given. 

Mr.  Bacon^  contra,  for  the  assignees  of 
the  new  firm,  contended,  that  the  agreement 
entered  into  between  the  parties  was  a  com- 
plete assignment  of  the  outstanding  debts  ; 
and  that  the  doctrine  of  notice  could  never 
have  been  intended  to  apply  to  parties  who 
possibly  had  never  heaid  the  names  of  any 
odier  party  than  the  tallymen  who  came 
round. 

Sib  J.  Crgss. — The  right  of  proof  is 
quite  dear.     The  second  question  relates 
to  order  and  disposition,  and  reputed  owner- 
ship. 3,500/.  debts  passed  by  contract  to  the 
New  Sbkibs,  XI.— Bam kr. 


new  firm ;  and  it  is  contended,  that  unless 
there  was  notice  on  the  whole  of  the  debts, 
they  passed  by  order  and  disposition  and 
reputed  ownership.  The  only  way  to  prove 
the  case,  is  to  fix  on  a  single  debt;  but 
not  one  is  claimed  and  identified  as  the  pro- 
perty of  the  old  firm,  assigned  to  the  new,  and 
on  which  specific  debt  &ere  was  no  notice. 
As  to  notice,  the  Norwich  house  employed 
hawkers  to  sell  goods  to  people  in  humble 
stations,  on  payments  of  one-tenth  every 
fortnight  on  circuit;  and  it  is  probable  that 
these  individuals  never  recognised  any  one 
but  the  man  with  whom  they  dealt,  taking 
no  more  notice  of  the  name  attached*  to  the 
heads  of  the  bills  or  invoices  than  to  the 
letters  of  the  inscription  on  the  coins  which 
came  into  their  pockets ;  and  therefore  there 
is  no  evidence  to  shew  that  the  original 
firm  ever  had  the  reputation  of  being  the 
owners  of  the  debts.  Perhaps,  in  some 
cases,  there  was  notice — perhaps,  few  requir- 
ed it.  There  is  no  evidence  of  such  a  want 
of  notice  as  would  entitle  the  old  firm  to 
claim,  and  the  petitioners  have  no  case  which 
can  entitle  them  to  do  so.  It  is  a  sin- 
gular case ;  one  very  proper  to  be  brought 
forward ;  and  the  Court  will,  therefore,  allow 
the  costs  of  both  parties  out  of  the  respective 
estates. 

Petition  dismissed. 


1842       1 
J       .1     y  Ex  parte  turner  re  turner. 

Official  Assignee — Interest. 

The  Court  has  power  to  charge  an  official 
assignee  201.  per  cent,  interest. 

This  petition  sought  to  chaige  James 
Clark,  late  ofiicial  asssignee,  with  20/.  per 
cent,  interest  on  a  sum  of  200Z.,  which  he 
had  received  under  the  bankruptcy  of  J. 
Turner. 

Mr.  TyrreUj  for  the  petitioners,  relied 
upon  the  words  of  the  22nd  section  of  1  &  2 
Will.  4.  c.  56. 

Mr.  J.  RusseU,  for  the  official  assignee. 
— If  the  accounts  in  the  bankruptcy  are 
taken,  there  will  be  found  due  2101.  or 
upwards.  This  petition  is  unnecessary,  and 
the  attempt  to  impose  a  penalty  of  20/. 
per  cent,  is  oppressive,  and  certainly  not 
a  question  for  the  Court  of  Review,  but  for 
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the  commissioner.  In  no  case  has  either 
this  Court  or  the  Lord  Chancellor  interfered 
to  enforce  such  a  penalty.  The  Court  will, 
therefore,  dismiss  the  petition,  and  give  a 
reference  to  the  commissioner  to  audit  the 
accounts,  and  see  if  there  be  anything  due. 
Mr.  TyrrelL  —  The  commissioner  has 
been  applied  to,  and  felt  some  difficulty,  as 
the  respondent  has  ceased  to  be  an  official 
assignee,  and  this  application  is  made  with 
his  concurrence.  As  to  the  novelty  of  the 
application  to  this  Court,  occasions  for  these 
proceedings  are  fortunately  very  few. 

Sir  J.  Cross. — The  receipt  of  the  money 
is  not  denied,  and  that  the  respondent  is 
bound  to  pay  the  same  to  the  petitioners,  who 
claim  interest  under  the  act.  The  Court  has 
been  addressed,  on  behalf  of  the  de&ulting 
assignee,  but  has  no  power  to  take  such 
things  into  its  consideration ;  and  if  once 
allowed,  such  fiivours  would  be  invariably 
asked.  It  has  been  said,  that  the  Court  has 
no  jurisdiction  to  order  the  payment  of  20/. 
per  cent.,  but  that  it  is  left  to  the  com- 
missioners. The  act  certainly  declares  the 
commissioners  empowered  to  make  a  direc- 
tion thereon ;  but  it  does  not  take  away  the 
authority  of  this  Court ;  and  I  am  of  opinion, 
that  there  is  nothing  in  this  objection,  and 
that  this  Court  has  fUU  power  to  direct  pay- 
ment ;  and  although  it  may  never  have  been 
exercised  by  the  Court,  yet  that  is  no  reason 
why  the  Court  should  not  exercise  its  legal 
functions  when  called  upon. 

Ordered,  that  the  respondent  pay 
the  debt,  with  20L  per  cent,  f'n- 
terestfor  one  year,  and  the  costs 
of  the  proceedings,  within  fifteen 
days. 


.    1842.     \  Ex  parte  parker  re  stocks 
March  3, 4./  and  son. 

Lunatic — Committee — Debts, 

Semble — the  committee  of  a  lunatic  has 
not  power  to  vary  or  exchange  debts,  or  alter 
contracts  entered  into  by  the  lunatic,  they 
being  merely  officers  of  the  court. 

This  was  the  petition  of  Wm.  Parker,  as 
committee  of  Robert  Parker,  a  lunatic,  lor 
leave  to  prove  a  debt  of  15,525/.  against  the 


joint  estate  of  Samuel  Stocks  &  Son.  Robert 
and  Thomas  Parker  carried  on  business  in 
partnership  as  calico-printers  at  Heaton  Mer- 
sey, until  August  1826,  when  Mr.  Stocks, 
sen.  contracted  for  the  purchase  of  the  busi- 
ness. For  a  balance  of  20,000/. ,  due  in  respect 
of  the  purchase-money  for  the  business,  a 
warrant  of  attorney  had  been  given,  and  this 
petition  sought  to  prove  the  then  unpaid  bal- 
ance against  the  joint  estate  of  Stocks  &  Son. 
Thomas  Parker  died  in  1828 ;  and  in  Octo- 
ber of  the  same  year,  a  commission  of  lunacy 
issued  against  Robert  Parker,  under  which 
the  petitioner  had  been  appointed  committee ; 
in  May  1 829,  a  grant  of  the  estate  in  trust 
for  the  lunatic  issued  under  the  great  seal ; 
the  partnership  of  Stocks  &  Son  was  formed 
in  1835,  when  the  property  was  transferred 
without  payment  of  any  consideration  by 
the  son.  During  the  four  years  that  the 
partnership  subsisted  accoimts  were  annually 
presented  to  the  representatives,  i,  e.  the 
committee  of  the  lunatic.  A  fiat  issued 
against  Foster  &  Son  in  1841,  and  the  peti- 
tioner applied  to  prove  for  the  balance  due, 
but  the  commissioners  held  it  to  be  due 
only  from  the  separate  estate  of  Samuel 
Stocks,  sen.,  and  not  against  the  joint  estate : 
this  was  an  appeal  against  that  decision. 

Mr,  Bacon  and  Mr,  Clark,  for  the  peti- 
tioners.— There  is  sufficient  evidence  of  the 
adoption  of  the  debt  by  the  firm,  as  well  as 
of  its  having  been  recognized  by  the  peti- 
tioner. WiSiout  any  special  contract,  there 
was  such  an  assent  between  the  parties,  as 
brought  them  within  the  rule  laid  down  in 

Ex  parte  Jackson,  1  Ves.  jun.  131. 

Ex  parte  Clowes,  2  Bro.  C.C.  595. 

Ex  parte  WiUiams,  Buck.  13. 

Ex  parte  JVhitmore,  3  Dea.  365 ;  and 

Ex  parte  Kedie,  2  Dea.  &  Chit.  321 ; 
s.  c.  1  Law  J.  Rep.  (N.s.)Bankr.  87. 

March  4.— Mr.  Bethell  and  Mr,  RoU,  for 
the  respondents. — The  committees  of  a  lu- 
natic have  ever  been  held  unable  to  make  any 
agreem^it  varying  the  rights  of  a  lunatb ; 
they  have  ever  been  considered  as  the  mere 
officers  of  the  court,  and  have  no  power  or 
authority  to  vary  any  contract  or  alter  the 
rights  of  the  party  represented;  they  can 
neither  make  nor  change  a  contract ;  they 
are  mere  bailiffs  or  receivers  for  the  lunatic; 
and  this  proposition  holds  good,  not  only  as 
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regards  the  committee,  but  is  also  true  as 
regards  the  Great  Seal  itself  (from  whence 
the  committee  derive  their  authority),  under 
the  powers  delegated  by  special  grant  from 
the  Crown,  de  pmrogativo  regis  in  the  reign 
of£dwardII. 

Mr.  Bacon,  in  reply. — The  terms  of  the 
grant  are  large  enough  to  convey  the  power 
contended  for;  it  contains  the  expression, 
for  ''  use  and  governing  debts,"  &c.,  "  and 
use  and  negotiation  of  the  same,  for  the  profit 
and  advantage  of  the  lunatic.'*  {Shelford's 
treatise  on  Lunacy.)  In  this  case  the  commit- 
tee bas  acted  merely  for  the  benefit  of  the 
estate,  in  accepting  the  additional  security 
of  the  son  as  well  as  of  the  father ;  and  if 
any  restriction  were  meant,  it  was  only  for 
the  protection  of  the  lunatic.  Now  this 
application  has  been  directed  by  the  Master's 
report. 

Sir  J.  Cross. — In  this  case  it  appears 
that  judgment  was  entered  up  in  1826 
against  the  elder  Stocks  for  20,000^,  and 
there  could  be  no  question  that  for  several 
years  it  was  considered  a  separate  debt.  It 
is  said,  that  four  years  before  the  bank- 
ruptcy, it  became  by  partnership  transactions 
the  joint  debt  of  Foster  &  Son.  Had  it 
really  been  the  intention  of  the  parties  to 
have  converted  this  debt  into  a  joint  debt, 
considering  the  magnitude  of  the  transaction, 
it  is  likely  there  would  have  been  a  more 
regular  mode  of  proceeding  adopted ;  as  it 
IS,  there  was  nothing  amounting  to  a  con- 
tract, and  only  one  circumstance  leading  to 
such  a  construction,  namely,  the  circum- 
stances under  which  tbe  son  rendered  the 
annual  accounts  to  the  lunatic's  estate  re- 
specting the  debt  and  the  rent  of  the  build- 
ings ;  ^ese  accounts*  were  transmitted  to 
the  petitioner,  who  makes  no  objection  to 
the  form  in  which  they  were  rendered,  and 
that  was  all  that  existed  to  indicate  a  con- 
tract for  the  creation  of  a  new  debt.  Such 
evidence  is  insufiicient  to  prove  what  has 
been  contended  for  by  the  petitioner ;  there 
appears  no  intention  between  the  parties 
of  converting  the  debt  into  a  joint  debt ;  the 
whole  amounts  merely  to  a  mode  of  payment 
not  affecting  the  relations  of  the  parties. 
Without  a  contract  there  can  be  no  right. 
As  to  the  competency  of  the  petitioner,  as 
committee,  it  is  unnecessary  to  say  anything. 
I  was  not  before  aware,  that  the  grant  of 


Edward  II.  delegated  an  authority  to  *'  ne- 
gotiate debts,"  which  might  raise  a  doubt; 
but  that  is  not  applicable  in  this  case,  as 
there  is  no  proof  of  the  conversion  of  the 
separate  into  a  joint  debt. 

Petition  dismissed,  with  costs  against 
the  petitioner. 


1842 
March  2 


'  y  >    Ex  parte  price  re  stead. 


-  Fixtures  —  Order 


Equitable   Mortgage' 
and  Disposition. 

Where  property  is  mortgaged  hy  deposit 
of  deeds  and  memorandums,  subsequently 
erected  fixtures  pass,  unless  evidence  of  an 
intention  to  except  them,  be  sheum. 

This  was  the  petition  of  the  registered 
ofiicer  of  the  York  City  and  County  Bank- 
ing Company,  for  the  sale  of  certain  property, 
consisting  of  steam  mills,  near  Borougb- 
bridge,  which  had  been  equitably  mortgaged 
to  tibe  company.  There  had  also  been  a 
memorandum  of  deposit,  which  had  been 
lost,  stating,  that  the  security  was  for^^ny 
future  advance,  not  exceeding  the  sum  of 
2,5002. ;  the  security  was  given  in  1836. 

Mr.  Bates,  for  the  petitioner,  contended, 
that  he  had  a  right  to  receive  the  benefit  of 
the  machinery  then  erected  on  the  mort- 
gaged premises,  as  well  as  those  which  had 
since  been  erected,  such  as  some  machinery 
for  grinding  bones  and  crushing  seeds.  It 
was  unimportant  when  sucb  machinery  had 
been  erected  on  the  mortgaged  premises;  at 
least  it  had  been  held  so  in  many  cases,  and 
this  case  was  strengthened  by  an  admission 
by  the  bankrupt,  when  seeking  a  further  ad- 
vance in  1840,  that  the  security  covered  the 
whole  of  the  property,  which  had  been  valued 
at  7,0002.  In  Ex  parte  Nettleship{l),  it 
was  held,  that  the  security  was  made  to 
extend  to  the  whole  amount,  by  the  conduct 
and  admissions  of  the  bankrupt :  this  case 
was  precisely  similar. 

Mr.  K.  Parker,  for  the  assignees. — The 
security  was  limited  to  the  freehold  only, 
and  such  machinery  as  was  attached,  and 
not  removeable ;  the  rest  passed  as  by  order 

(1)  10  Law  J.  Rep.  (n.8.}  Dankr.  67. 
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and  disposition,  and  could  not  be  affected 
by  the  memorandum  of  deposit;  neither 
could  it  have  been  intended  that  it  should 
be.  As  to  the  allegation,  that  the  bank- 
rupt, in  1840,  extended  the  security  by  his 
admission,  there  is  an  affidavit  from  the 
bankrupt  denying  any  intention  of  extend- 
ing the  security.  With  respect  to  the  steam- 
engine,  bone  grinding,  and  seed  crushing 
implements,  they  were  only  held  by  bolts 
and  screws,  and  not  attached  to  the  freehold ; 
and  the  case  of  Trappes  v.  Harter(2)  is  de- 
cisive on  that  point. 

Mr.  Bates  was  not  called  on. 

Cur,  adv.  vult. 

March  7. — Sib  J.  Cross.  •^— The  only 
question  here  is,  whether  the  fixtures  upon 
die  mortgaged  premises  were  included  in 
the  memorandum  of  deposit.  No  point  has 
been  taken  as  to  the  operation  of  the  section, 
as  to  order  and  disposition,  and  the  case 
must  be  looked  at  merely  with  reference  to 
the  contract  between  the  parties.  The  autho- 
rity of  Trappes  v.  Harterhas  been  much  re- 
lied upon  by  the  counsel  of  the  respondents ; 
but  in  that  case  the  Court  of  Exchequer 
only  decided  that  the  security  was  not  in- 
tended to  cover  fixtures.  When  this  equita- 
ble mortgage  was  given,  the  bankrupt  was 
owner  of  the  fee  as  well  as  the  fixtures  and 
buildings.  That  fixtures  existed  there  can 
be  no  doubt,  and  the  memorandum  was  cer- 
tainly intended  to  include  them,  as  the 
words,  "  steam  mills,  cottages,  land,  build- 
ings, and  premises,"  were  used.  It  remained 
therefore  for  the  assignees  to  have  shewn 
that  the  part  they  claim  was  excepted ;  but 
of  that  we  have  had  no  evidence.  The  assig- 
nees contend,  that  all  the  machinery  was 
not  erected  at  the  time  of  the  deposit ;  but 
that  is  of  no  consequence.  I  am  of  opin- 
ion, that  there  existed  no  intention  to  ex- 
cept anything  at  the  time  of  the  security 
being  given.  Therefore  the  petitioner  is 
entided  to  the  relief  prayed.  The  assig- 
nees will  examine  for  themselves,  whether 
any  of  the  ardcles  in  question  were  not 
fixtures. 

Ordered  as  prayed^  costs  of  the  mart' 
gagee  out  of  the  security. 

(2)  2  Cr.  &  M.  153 ;  8.  0.  3  Law  J.  Rep.  (n.s.) 
Ezch.  24. 


M      h5     f  ^^I'^^^B^^^^^BY**^^^^^^^^^* 

Proof  Expunging  of — Contingent  Liability, 

The  Court  will  entertain  the  application 
of  a  single  creditor  to  expunge  a  proof. 

Proof  allowed  on  a  contingent  debt,  al- 
though the  contingency  might  never  happen. 

This  was  the  petition  of  a  creditor  to  ex- 
punge a  proof  for  1,068^.,  allowed  by  the 
commissioner.  The  debt  was  dependent  on 
a  contingency,  which  might  never  h^pen, 
namely,  default  in  the  payment  of  an  an- 
nuity. 

Mr.  ElUs,  for  the  creditor,  the  petitioner. 

Mr.  Dixon,  for  the  respondent,  took  a 
preliminary  objection  to  the  hearing  of  the 
petition,  namely,  that  this  was  a  petition  by 
a  single  creditor  to  expunge  a  proof,  whereas, 
by  the  6  Geo.  4.  c.  16.  s.  60,  it  was  requi- 
site that  such  a  petition  should  be  by  two 
or  more  creditors. 

The  Court  held,  that  the  section  did  not 
apply.  The  commissioners  had  no  juris- 
diction before  that  act;  but  the  present 
application  was  the  same  as  to  the  Chimcellor 
then,  who  would  have  entertained  the  ques- 
tion at  the  suit  of  a  single  applicant. 

Mr.  Ellis  urged,  that  this  was  a  proof 
on  a  bond  for  payment  infuturo  of  3,(>00^., 
in  the  event  of  a  certain  contingency,  a 
de&ult  in  the  payment  of  an  annuity.  The 
only  clauses  of  the  act  at  all  bearing  on  the 
question,  were  the  54th  and  56th,  the  one 
relating  to  annuity  creditors,  the  other  to 
contingent  debts.  This  was  clearly  no  debt, 
but  merely  a  contingent  liability,  and,  ac- 
cording to  the  cases  of  Ex  parte  Marshall 
(1),  and  Ex  parte  Thompson  {2\  not  within 
the  scope  of  the  56th  section.  As  to  the 
54th  section,  the  respondent  was  certainly 
not  an  annuity  creditor,  and  therefore  not 
within  that  section. 

Mr.  Dixon,  for  the  creditor,  opposed  the 
application,  and  contended,  that  Ex  parte 
MarshaU,where  the  bankrupt  had  undertaken 
to  indemnify,  did  not  apply.  This  case  was 
within  repeated  decisions  of  the  Court. 

[The  CouRT.^-Have  you  any  case  where 

(1)  1  Mont  &  Ayr.  145;  b.  o.  3  Law  J.  Rep. 
(n.s.)  Bankr.  37. 

(2)  2  Dea.  &  Chit  126;  s.c.  2  Law  J.  Rep. 
(n.8.)  Bankr.  6. 
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a  contingent  debt  was  allowed,^  when  the 
contingency  might  never  happen  ?] 

Ex  parte  Grundtf  (3)  and  Ex  parte  Van* 
heythusen  (4)  seem  decisive. 

[The  Court  had  an  impression  that  the 
proof  could  not  be  sustained ;  but  on  atten- 
tion being  called  to  Vanheytkusen'e  case,  lelt 
unable  to  distinguish  between  them,  and 
would  read  the  authority  before  deciding.] 

March  7. — ^The  Court  found  the  case  of 
Fanheythusen  conclusive,  and,  the  present 
being  undistmguishable,  directed  the  dis- 
missal of  the  petition  to  expunge,  with  costs. 


1842.     1        . 

Aoril  19     I  ^^^  DANIEL  BRITTEN. 

Jurisdictions-Contempt, 

The  Court  has  no  power  to  alter  the  place 
of  custody  of  a  person  committed  for  contempt, 
from  the  Fleet  to  the  Queen's  Bench,  or  any 
other  prison. 

In  this  case,  the  party,  Daniel  Britten, 
was  brought  up  in  custody  by  an  officer  of 
the  Queen's  Bench  prison,  on  a  writ  of  de- 
tainer, operating  as  a  writ  of  habeas  corpus, 
granted  some  time  since  on  the  application 
of  Mr.  Bacon,  on  a  complaint  for  contempt 
in  non-payment  of  costs,  and  a  prayer  for 
committal  to  the  custody  of  the  warden  of 
the  Fleet. 

The  Court  directed  his  committal  to  the 
Fleet  as  prayed. 

The  bankrupt  earnestly  begged  to  be  re- 
committed to  the  Queen's  Bench,  where, 
under  a  vesting  order,  he  had  filed  a  sche- 
dule, and  taken  other  steps  for  his  own  relief 
before  the  Insolvent  Court. 

The  Court  held,  that  it  had  not  power  to 
comply  with  his  request.  He  had  been 
brought  up  under  the  form  required  by  law, 
and  the  Court  had  no  authority  beyond 
directing  his  committal  to  the  Fleet  Prison. 

NotB*  —  The  above  proceediDgs  are  perfectly 
ooTel ;  no  snob  writ  erer  haring  been  preTioualy 
ifsaed,  and  much  doubt  existing  aa  to  the  power  of 
the  Coart  therein. 


1842.     \  „        ^ 
April  16    I        ^      HAYNBS  re  pink. 

Practice, — Substitution  of  Debt, 

Case,  where  the  Court,  under  the  circum- 
stances, pemdtted  the  description  ofthepeti- 
tioniny  creditor's  debt  to  be  altered  after  the 
fiat  issued,  by  the  addition  of  the  name  of 
another  creditor. 

This  was  a  motion  to  have  leave  to  amend 
a  fiat,  by  issuing  fi^sh  docket  papers,  and 
varjring  the  description  of  the  debt  on  which 
the  fiat  issued,  llie  petitioning  creditor  had 
carried  on  business  in  partnership  with  a 
gentleman  named  Evans,  who  on  his  retire- 
ment made  an  assignment  of  the  debts. 
The  debt  on  which  die  fiat  issued  was  de- 
clared an  equitable  debt,  but  the  commis- 
sioner advised  the  introduction  of  the  name 
of  the  retired  partner,  in  consequence  of  the 
debt  having  been  created  while  the  partner- 
ship subsisted.  It  was  therefore  proposed 
to  describe  it  as  the  joint  debt  of  two,  instead 
of  the  separate  debt  of  one. 

Mr,  Christie,  for  the  motion. 

The  Court  allowed  the  substitution. 


Ex  parte  cooper  and  others 
re  YOUNG. 


(3^  Mont.  &  M'Ar.  298. 


19. 


Dea.  360 ;  &  0.  5  Law  J.  Rep.  (n.s.)  Bankr. 


1841. 

Nov.  5. 

1842. 

April  25. 


Property — Order  and  Disposition — Policy 
of  Insurance, 

Where  policies  of  insurance  or  shares  in  a 
bank  are  assigned  without  notice,  it  will  be 
necessary  for  the  parties  claiming  them,  as 
in  the  order  and  disposition  of  the  bankrupt, 
to  briny  proof  of  reputation  of  ownership  in 
the  bankrupt. 

This  was  the  petition  of  the  registered 
ofiScer  of  the  Kent  and  Sussex  Joint  Stock 
Banking  Company,  claiming  to  be  considered 
equitable  mortgagees  of  some  policies  of  in- 
surance, and  otiber  property  deposited  by  the 
bankrupt,  as  a  security  for  his  balance  with 
the  banking  company,  and  praying  the  usual 
order  for  an  account,  &c. 

Mr,  Bacon,  for  the  petitioners,  admitted 
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that  a  mere  formal  notice  had  not  heen  served 
upon  the  insurance  office,  but  which,  he  sub- 
mitted, after  the  recent  decision  in  Ex  parte 
Smith  re  Sty  an  (I),  would  not  deprive  his 
clients  of  tiieir  right  to  the  policies  in 
question. 

[Sir  J.  Cross. — ^I  do  not  see  any  evidence 
of  reputed  ownership .  I  must  say,  as  a  judge 
of  law  and  fact,  that  I  cannot  hold  that 
property  the  beneficial  interest  in  which  he 
has  assigned  to  another,  shall  be  continued 
in  his  order  and  disposition,  merely  because 
he  may  have  omitted  to  give  a  formal  notice, 
which  notice,  in  most  cases,  would  not  have 
been  attended  to  if  it  had  been  given.] 

Mr,  Russellf  for  the  assignees. — If  the 
law  stood  as  it  did  from  1827  down  to  1840, 
the  present  petitioners  must  fail,  as  it  was 
held,  that  a  transfer  of  a  policy  of  insurance 
without  notice  to  the  office,  was  ineffectual 
as  against  assignees  in  bankruptcy.  It  is 
true  the  Courts  held  very  slight  notice  suffi- 
cient, as  it  had  not  been  decided  before  1 827 ; 
but  it  was  then  argued  before  the  Vice  Chan- 
cellor, and  solemnly  settled,  that  notice  to 
an  office  was  requisite,  to  take  such  a  chose 
in  action  out  of  the  order  and  disposition  of 
the  bankrupt.  The  cases  in  which  it  was 
held,  that  notice  to  one  partner  operated  as 
notice  to  another,  do  not  apply  to  joint-stock 
companies. 

[Sir  J.  Cross. — To  whom  do  you  say 
the  law  requires  that  notice  should  be  given  ? 
Suppose  a  person  called  at  any  office  belong- 
ing to  the  company,  and  said  so  and  so  has 
assigned  his  policy  to  me,  and  went  away, 
wotdd  that  be  good  if  no  notice  were  taken 
of  it  ?  would  that  be  effectual  ?] 

Yes ;  the  rule  established  is,  that  to 
make  any  policy  transferable,  there  must 
be  notice.  It  is  then  said,  that  the  party 
assured  was  a  partner,  and  had  a  shiure  in 
the  profits ;  but  that  does  not  apply  to  a  case 
like  the  present,  where  the  partners  have 
no  controul. 

[Sir  J.  Cross.  —  What  notice  do  you 
contend  for  ?] 

That  is  no  consequence  here ;  there  has 
not  been  any  notice. 

[Sir  J.  Cross. — ^But  here  we  have  an  act 
of  parliament,  which  says,  all  property  which 
was  in  his  reputed  ownership ;  whereas  there 

(1)  2  Mont.  D.  &  D.  219;  6.  c.  10  Law  J.  Rep. 
(n.8.)  Bankr.  79;  anu,  Cbanc.  127. 


18  no  proof  here  of  any  reputation  of  owner* 
ship.] 

When  this  was  first  agitated,  it  was  urged, 
that  the  property  in  policies  could  not  be 
known  until  the  deadi  of  the  insured,  and 
that  therefore  no  reputation  of  ownership 
could  exist ;  yet,  the  Court  held  otherwise. 
But  the  effect  of  that  decision  is  now  endea- 
voured to  be  got  rid  of  by  the  point  con- 
tended for  upon  this  petition. 

[Sir  J.  Cross  refeired  to  Ex  parte  Moore 

(2)0 

The  rule  laid  down  by  Lord  Eldon  in 
Ex  parte  Ellis  (3)  is,  that  the  partner  cannot 
prove  until  payment  of  the  joint  debts ;  now 
nothing  can  be  more  certain  than  that  those 
persons  were  partners,  and,  if  so,  they  are 
clearly  excluded. 

Sir  J.  Cross.— In  this  case,  Mr.  Russell 
appears  for  the  assignees,  and  sets  up  a  case 
that  these  are  joint  creditors.  No  shadow 
of  proof  has  been  produced  that  theie  are 
any  joint  creditors,  upon  which  all  the  former 
decisions  have  rested ;  but,  as  the  judgment 
will  require  a  little  consideration,  it  had 
better  stand  over  for  a  day  or  two. 

April  25.  —  Sir  J.  Cross.  —  The  peti- 
tioners state  themselves  to  be  the  trustees 
of  the  Sussex  Joint  Stock  Banking  Com- 
pany, and  claim  a  debt  of  l,423Z.,  with 
leave  to  avail  themselves  of  certain  securities, 
and  receive  dividends  as  creditors  for  the 
remainder,  the  balance  of  a  current  account. 
This  is  objected  to  by  the  assignees,  and 
one  of  the  points  having  been  the  subject  of 
an  appeal  in  a  similar  case,  this  petition  stood 
over  to  await  the  result.  The  petitioners  re- 
present a  banking  company,  not  constituted 
according  to  the  provisions  of  the  act  passed 
under  George  the  Fourth,  nor  incorporated. 
In  this  company  the  bankrupt  held  shares; 
and  it  was  a  rule  or  a  bye-law,  that  the  com- 
pany should  hold  a  lien  upon  all  the  share- 
holders' shares  for  any  advances  made  by  the 
banking  company  to  the  shareholders.  The 
first  objection  taken  by  the  assignees  was, 
that  the  petitioners  were  partners,  and  not 
entitled  to  come  in  competition  with  other 
creditors :  the  answer  to  this  was,  that  there 
was  no  competition,  for  that  no  joint  credi- 
tors had  proved :  also,  that  the  bankrupt  had 

(2)  2  Glyn  &  Jam.  160. 
<8)  Ibid.  312. 
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carried  on  a  distinct  trade,  he  not  only  being 
a  banker  as  a  shareholder,  but  carrying  on 
a  separate  establishment  under  the  name  of 
Young  &  Son,  while  he  held  the  shares  in 
his  own  name  only.  He  was  therefore 
carrying  on  a  distinct  trade.  It  also  ap- 
peared, that  there  was  no  evidence  of  com- 
petition,— ^probably  there  was  none.  I  am 
Uierefore  of  opinion,  that  the  petitioners  are 
entitled  to  come  in  as  creditors  under  the 
fiat  As  to  the  securities,  the  first  was  a  real 
security,  to  which,  if  the  petitioners  were 
entitled  as  creditors,  there  could  be  no  ob- 
jection. The  second  was  a  lien  on  twenty 
shares  of  10/.  each  in  the  banking  company ; 
to  this  it  was  objected,  that  the  bai^rupt 
was  the  reputed  owner,  and  that  the  shares 
passed  under  the  77th  section  as  being  in 
his  order  and  disposition ;  but  of  such  reputed 
ownership  the  assignees  offered  no  evidence, 
and  the  petitioners  are  entitled  to  retain 
them.  As  to  the  deposit  of  two  policies  of 
insurance,  the  same  objection  was  urged, 
but  no  evidence  of  reputation  of  ownei^p 
tendered,  counsel  resting  his  claim  on  the 
ground,  that  the  petitioners  had  not  shewn 
any  notice  to  the  insurance  office  before  the 
bankruptcy.  It  was  contended,  that  this  was 
conclusive,  but  I  am  of  opinion,  that  the 
want  of  proof  of  notice  is  not  sufficient ;  and 
also,  that  there  is  no  proof  of  reputed  owner- 
ship. The  Court  of  Chancery  has,  since  the 
hearing,  affirmed  the  judgment  of  this  Court 
In  Ex  parte  Smith  re  Styan,  relative  to  the 
assignment  of  a  policy  of  insurance.  I  am 
therefore  of  opinion,  that  the  petitioners  are 
entitled  to  stand  as  creditors  for  the  balance 
of  the  banking  account,  and  to  have  the 
benefit  of  all  their  securities. 


required  by  the  6  Geo.  4.  c.  16.  s.  121.  It 
happened  that  one  of  the  four  commissioners 
had  died  before  signing  the  certificate,  and 
the  other  commissioner  had  retired  from  the 
profession,  and  was  residing  at  a  distance, 
and  in  fact  had  never  qualified  or  acted  in 
the  commission. 

Per  Cwriuw.— You  may  take  an  order, 
under  the  circumstances  of  this  case ;  but  you 
must  take  it  for  what  it  may  be  worth.  The 
Court  pronounces  no  opinion  upon  its  legal 
validity,  nor  can  it  undertake  to  render  any 
further  assistance. 


1 842.  \  Ex  parte  o.  AYLWiN,/or  j.  ayl- 
April  22.  J       WIN,  re  farringdon. 

Lunatic — Proof — Choice  of  Assignees. 

Case  where  the  Court  allowed  the  brother 
of  a  lunatic  to  prove,  and  vote  in  the  choice 
of  assignees. 

Mr,  Spurrier  applied  on  behalf  of  the 
brother  of  a  creditor  of  imsound  mind,  not 
in  confinement  in  any  asylum,  but  under  the 
care  of  two  keepers,  for  leave  to  prove  a 
debt  on  his  behalf,  and  vote  in  the  choice 
of  assignees.  The  condition  of  the  creditor 
was  attested  by  the  certificate  of  three  phy- 
sicians. 

The  Court  could  not  look  forward  to  the 
choice  of  assignees,  but  would  give  leave  to 
prove  the  debt,  leaving  the  rest  to  the  dis- 
cretion of  the  commissioners. 


».}^« 


re  JAMES  GARDNER. 


1842. 
April  20. 

Certificate,  Signature  of. 

Case  where  the  Court,  under  the  drcum" 
stances,  permitted  a  certificate  to  pass  with 
the  signature  of  two  out  of  four  commissioners. 

Mr,  Barlow  applied,  that  a  certificate  of 
conformity  might  pass,  which  had  only  been 
signed  by  two  out  of  the  four  commissioners 
named  in  the  fiat,  instead  of  a  majority,  as 


Mr.  Spurrier  pressed  on  the  Court  the 
importance  of  voting  in  the  choice  of  assig- 
nees, in  consequence  of  the  debt  being  suffi- 
ciently large  to  controul  the  selection.  He 
referred  to  the  opinion  of  Sir  T.  Plumer  in 
Ex  parte  MaUby  re  Simmons  (1). 

The  Court  at  first  hesitated,  but  ulti- 
mately consented,  on  the  authority  of  the  case 
dted. 

(1)  1  Rose,  887. 
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1842       1 
MSI     I      ^^  1»«^«  ««^  »"«  MAGNUS. 

Petitioning  Creditor*8  Debt,  Substitution 
of — Bill  of  Exchange. 

Semble — Where  a  bill  of  exchange  given 
to  a  creditor  in  payment  of  a  debt,  is  in  the 
hands  of  an  indorsee  at  the  time  of  the  act  of 
bankruptcy  and  the  issuing  of  the  fiat,  the 
creditor  cannot  support  a  fiat  either  upon  the 
biU  or  the  original  debt. 

On  the  hearing  of  a  bankrupt* s  petition  to 
annul  the  fiat,  on  the  ground  of  the  insuffi^ 
ciency  of  the  petitioning  creditor* s  debt,  the 
Court  wUl  permit  it  to  stand  over,  to  give  an 
opportunity  for  substituting  another  debt. 

This  was  the  petition  of  the  bankrupt, 
praying  that  the  fiat  might  be  annulled,  on 
the  ground,  that  there  was  no  sufficient 
petitioning  creditor's  debt. 

The  fiat  was  issued  on  the  24th  of  March 
1842,  on  the  petition  of  Messrs.  Rogers, 
who  claimed  a  debt  of  791.  and  upwards, 
and  of  Messrs.  Holtum,  on  a  debt  of  78^. 
The  act  of  bankruptcy  relied  upon,  was 
committed  on  the  21st  of  March  1842.  One 
of  the  points  raised  was  as  to  the  amount 
of  Messrs.  Rogers's  debt,  which  the  petition 
alleged  had  been  reduced  by  the  payment  of 
10/. ;  but  the  principal  question  turned  upon 
the  debt  of  Messrs.  Holtum.  It  appeared 
that  the  bankrupt,  being  indebted  to  diem  for 
goods  sold  and  delivered,  accepted  a  bill  of 
exchange  drawn  on  him  by  Messrs.  Holtum 
for  631. 15s.  IQ^d.,  in  part  payment  of  their 
debt.  The  bill  was  dated  the  6th  of  Janu- 
ary 1842,  and  was  payable  three  months 
after  date.  At  the  time  of  the  act  of  bank- 
ruptcy, and  the  issuing  of  the  fiat,  the  bill 
was  in  the  hands  of  Messrs.  Latham  &  Co., 
to  whom  it  had  been  indorsed,  and  nego- 
tiated. It  appeared  fix>m  one  of  the  affida- 
vits, that  on  the  10th  of  February  the  bill 
was  discounted  for  Messrs.  Holtum  by 
Latham  &  Co.,  who  retained  it  till  it  became 
due.     Under  these  circumstances, 

Mr.  K.  S.  Parker  and  Mr.  Wright,  for 
the  bankrupt,  contended,  that  inasmudi  as 
Holtum  &  Co.  were  not  holders  of  the  bill 
at  the  time  of  the  act  of  bankruptcy,  of 
making  the  affidavit,  or  of  the  issuing  of  the 


fiat,  they  were  not  then  creditors  of  the 
bankrupt.     They  cited 

Ex  parte  Douthat,  4  B.  &  Aid.  67. 

Ex  parte  Botten,  Mont.  &  Bl.  412. 

Mr.  Bacon,  for  Messrs.  Rogers. 

Mr.  Anderdon,  for  Messrs.  Holtum, 
contended,  that  inasmuch  as  the  bankrupt 
was  indebted  to  them  prior  to,  and  inde- 
pendently of  the  bill  of  exchange,  the  debt, 
for  part  of  which  it  was  given,  was  a  sub- 
sisting debt  at  the  date  of  the  fiat,  notwith- 
standing the  bill  had  been  previously  in- 
dorsed away ;  and  that  the  payment  being 
postponed,  by  the  bill  of  exchange  for  three 
months,  made  no  difference  — -  Ex  parte 
Patzeker{l). 

[Sir  John  Cross. — ^There  is  no  doubt, 
but  that,  notwithstanding  the  bill  was  pay- 
able in  future,  Messrs.  Holtum  were  still 
creditors ;  but  the  question  is,  whether  the 
bill  of  exchange  was  in  the  hands  of  the 
petitioning  creditor  at  the  time  of  the  act  of 
bankruptcy.] 

Mr.  Wright  (in  the  absence  of  Mr.  Par^ 
ker,)  in  reply. 

Sir  John  Cross,  (after  referring  to  the 
debt  of  Messrs.  Rogers,  which  he  held  to  be 
unimpeached,  proceeded) — ^With  regard  to 
Messrs.  Holtum's  debt,  I  own,  if  it  had  not 
been  for  the  case  of  Ex  parte  Botten,  I  should 
have  thought,  that  notwithstanding  the  biU 
was  out  of  their  hands  at  the  time  of  the  act 
of  bankruptcy,  they  had  a  right  to  prove  the 
debt  for  goods  sold  and  delivered;  but,  from 
that  case  it  appears,  that  where  the  bill  has 
been  negotiated  at  the  time  of  the  act  of 
bankruptcy,  the  petitioning  creditor's  debt 
is  insufficient.  I  shall  take  time  to  consider 
the  case. 

Cur.  adv.  vM, 

No  further  judgment  was  given,  but,  on  a 
subsequent  day,  his  Honour  recommended 
the  substitution  of  another  debt,  which  was 
free  from  doubt,  and  directed  the  case  to 
stand  over  for  that  purpose  (2). 

(1)  2  Dea.  469 ;  i.  e.  8  Mont  &  Ayr.  829. 

(2)  See  Ex  ptrte  Rowton,  17  Vet.  426^  a.  c.  1 
Rose,  15. 
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1842. 
Jan.  15. 


DAVID   re   DAVID. 


Practice, — Changing  the  Fiat, 

Case  where  the  Court  directed  a  renewed 
Hat  to  a  place  more  distant,  on  account  of 
the  greater  facility  of  travelling  between  the 
places, 

Mr.  Anderdon  applied  on  behalf  of  a  cre- 
ditor, to  annul  a  former  fiat,  and  issue  a 
new  one,  which  it  was  requested  should  be 
directed  to  commissioners  at  Welchpool, 
instead  of  Machynlleth.  The  bankrupt 
resided  and  carried  on  business  at  Llanid- 
loes, distant  twenty  miles  from  Machynlleth, 
and  twenty-seven  from  Welchpool ;  but  in 
point  of  fauct  the  latter  was,  at  this  period 
of  the  year,  nearer  than  the  former  for  all 
poxposes,  inasmuch  as  the  nearest  road 
passable  at  this  season,  between  the  two 
former  places,  was  not  less  than  thirty-two 
miles. 

Order  allowed. 


1842 
Jan.  29, 


.} 


Re  BURNIE. 


Fiat — Supersedeas. 

Where  a  jiat  has  been  sued  out  by  parties 
in  favour  of  the  bankrupt,  the  Court  willy  if 
aU  the  requisites  be  not  strictly  complied  with, 
give  preference  to  the  fiat  sued  out  by  another 
creditor. 

This  was  the  petition  of  a  petitioning  cre- 
ditor, asking  that  a  former  order  for  a  super^ 
sedeas  might  be  rescinded,  and  the  peti- 
tioner have  liberty  to  prosecute  the  fiat  ori- 
ginally issued.  On  January  3rd,  a  fiat  was 
sued  out  by  the  petitioner;  on  the  17th, 
within  fourteen  days,  it  was  opened  before 
Mr.  Commissioner  Fonblanque,  and  the 
party  declared  a  bankrupt ;  and  on  the 
18th,  the  adjudication  was  published  in  the 
Gazette,  On  the  morning  of  the  18th,  Mr. 
Figg,  the  respondent,  presented  a  petition, 
allying  that  iheie  had  been  no  adjudication 
entered,  and  asking  a  new  fiat  for  himself. 
An  order  thereon  was  made  annulling  the 
first,  and  allowing  a  second  fiat.  An  objec- 
tion was  made  to  the  opening  of  this  second 
fiat,  but  it  was  overruled  by  Mr.  Commis- 
New  Series,  XI.— Bankr. 


sioner  Holroyd,  who  was  acting  for   Mr. 
Fonblanque. 

Mr.  Bacon,  for  the  petitioner. — There 
has  been  a  race  and  sharp  practice,  and  it 
will  be  for  the  Court  to  say,  whether  the 
first  petitioning  creditor  ought  to  be  ousted, 
because  he  had  no  opportunity  of  inserting 
the  adjudication  in  the  Gazette  before  the 
following  day.  In  the  case  of  Ex  parte 
Henderson  (1),  which  will  be  relied  on  by 
the  other  side,  the  case  of  Ex  parte  Ellis  (2) 
was  quoted;  and  in  that  case,  where  the 
adjudication  on  Saturday  was  too  late  for 
the  Gazette,  the  fiat  was  held  to  be  good 
against  a  fiat  sued  out  on  the  Monday,  and 
the  supersedeas  was  quashed,  and  a  writ  of 
procedendo  issued.  In  order  to  bring  the 
present  case  within  the  authority  of  Ex  parte 
Henderson,  they  must  prove  on  the  other 
side,  that  the  solicitor  did  not  know  on  the 
18tfa  of  the  adjudication  on  the  previous 
day.  After  all,  the  adjudication  was  pub- 
lished in  the  Gazette  before  the  order  to 
supersede  issued,  and  before  the  issue  of  the 
second  fiat. 

Mr.  Wood^  for  the  respondent.  •— The 
course  taken  by  the  respondent  was  to  pre- 
vent himself  from  being  defrauded  of  his  rights 
by  the  friends  of  the  bankrupt.  He  had  a 
debt  of  457^.,  and  having  given  notice  under 
the  new  act  for  payment  or  security,  the  pe- 
riod of  twenty-one  days  elapsed,  and  an  act 
of  bankruptcy  was  committed  on  tihe  16th  of 
December,  the  service  of  the  notice  having 
been  effected  on  the  24th  of  the  previous 
month.  He  found  a  docket  had  been 
struck  on  the  1 3th  by  a  friend  of  the  bank- 
rupt's :  it  remained  a  dead  letter  until  the 
29th.  On  that  day  he  again  searched  the 
office  with  a  view  of  getting  rid  of  it,  when 
he  found  that  the  same  solicitor  had,  in  the 
name  of  a  new  creditor,  another  friend, 
superseded  his  first,  and  obtained  a  second 
fiat,  which  was  not  filed  until  the  17th,  the 
last  day  for  opening.  The  act  of  Vict, 
c.  110,  prohibits  the  issue  of  a  fiat  after 
the  expiration  of  two  months,  and  this  was 
a  contrivance  by  the  other  side  to  defeat  re- 
spondent's act  of  bankruptcy  and  means  of 
issuing  a  fiat  thereon.  The  acts  done  were 
for  the  protection  of  the  bankrupt,  who  ex- 
pected remittances  from  India  by  the  over- 

(1)  2  Rose,  190. 

(2)  7  Vei.  185. 
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land  mail,  when  bis  fiiends  would  have 
come  forward  to  offer  a  compromise.  Th^re 
was  therefore  no  sharp  practice ;  and  the 
respondent  was  perfectly  regular  in  law. 
In  Henderson* s  case,  Lord  Eldon  recognized 
the  rights  of  second  parties,  on  appl3ring 
after  the  expiration  of  the  term  and  finding 
no  notice.  So  also  in  Ex  parte  Westall  (3). 
In  Ex  parte  Freeman  (4),  Lord  Eldon  re- 
quired proof  of  a  bond  fide  intention  to  pro- 
secute a  fiat.  The  Court  will  therefore  re- 
fuse the  application  with  costs. 

[Sir  John  Cross  (to  Mr,  Bacon),-^ 
How  can  you  get  over  this  ?  The  practice 
requiring  notice,  none  having  been  given, 
and  your  client  in  fault.] 

Mr,  Bacon  rested  on  the  equity  of  the 
case,  against  the  strict  rule  of  practice. 

Sir  John  Cross. — From  all  the  circum- 
stances, there  appears  to  have  been  a  race 
between  a  bond  fide  creditor  and  one  in  col- 
lusion with  the  bankrupt.  It  appears,  as 
stated  by  Mr.  Wood,  that  the  petitioning 
creditor  to  the  last  fiat  caused  an  act  of 
bankruptcy  by  filing  his  affidavit  of  debt ; 
and  the  limit  of  two  months  was  attempted 
to  be  evaded,  and  the  rights  of  the  respon- 
dent defeated,  by  the  contrivances  of  the 
bankrupt's  friends.  Things  must  remain  as 
they  are  ;  the  second  fiat  must  have  the 
preference,  and  the  petition  be  dismissed 
with  costs. 


1842      1 
*j      I     }■  Ex  parte  hill  re  clipton. 

Fiat,  Annulling — Laches, 

The  Court  will  not  annul  a  fiat,  upon  the 
petition  of  parties  who  have  laid  by  until 
after  final  dividend  and  certificate. 

This  was  a  petition  fix>m  a  creditor  seeking 
to  annul  a  fiat,  which  had  been  issued  against 
Mr.  Henry  Clifton,  a  proctor,  at  Worcester, 
which  had  been  issued  against  him  as  a  pic- 
ture-dealer. It  appeared,  that  a  final  dividend 
of  2«.  Sd.  in  the  pound  had  been  paid,  and  that 
the  bankrupt  had  obtained  his  certificate. 

Mr.  Anderdon  and  Mr,  Keene,  for  the 
petitioner,  would  leave  it  to  the  counsel  in 


(8)  4  Dea.  &  Chit.  850. 

(4)  1  Rose,  880 ;  a.  c.  1  Ves.  &  B.  84. 


support  of  the  fiat,  to  shew  how  a  gentle- 
man so  circumstanced  as  the  bankrupt  was, 
could  be  a  trader  or  picture-dealer,  merely 
for  having,  without  shop,  gallery,  or  any 
establishment  for  the  purpose  of  trade,  bought 
or  sold  a  few  pictures,  mere  ornaments  in 
his  dwelling-house. 

[Sir  John  Cross. — ^Why  did  you  not 
apply  sooner  ?  Why  wait  until  a  final  divi- 
dend of  2s.  Sd,  has  been  paid,  and  the  cer- 
tificate granted  ?] 

Such  a  legal  disability  and  abuse  of  the 
process  of  the  Court,  ought  not  to  be  cleared 
by  a  lapse  of  a  few  months.  If  the  fiat  be 
annulled,  the  dividend  will  go  in  payment 
of  the  creditors,  pro  tanto, 

Mr,  Hallett,  for  the  bankrupt ;  and  Mr. 
Wood,  for  the  petitioning  creditor  and  assig- 
nee, were  not  called  upon. 

Sir  John  Cross. — In  this  case,  the  Court 
has  a  discretionary  power,  and  the  facts  of 
the  case  must  be  looked  at.  The  proceed- 
ings were  open,  and  well  known  to  the 
petitioners,  who  lived  in  the  same  place,  and 
appear  to  have  acquiesced  in  the  adjudica- 
tion of  the  commissioners.  AU  the  bank- 
rupt's effects  have  been  confiscated,  and  the 
proceeds  distributed.  And  the  petitioners 
have  been  looking  on,  awaiting  the  final 
dividend,  resolved,  if  laige,  to  participate, 
and  if  small,  to  interpose.  Had  they  come 
before  the  whole  process  had  been  con- 
summated, their  objection  would  have 
commanded  attention;  but  having  tacitly 
acquiesced  in  the  proceedings,  they  are  no 
longer  entitled  to  interpose. 

Petition  dismissed,  with  costs. 


jj.       '      y     Ex  parte  biggins  re  caton. 

Proof — Indemnity — Partners, 

A  party  whom  the  bankrupt  had  ayreed  to 
indemnify  against  certain  debts,  to  which 
they  were  jointly  Uahle,  is  entitled  to  prove 
under  the  indemnity  in  respect  of  debts  paid 
by  him  after  the  bankruptcy. 

This  was  the  petition  of  William  Higgins, 
who,  prior  and  up  to  the  21  st  of  August 
1840,  had  been  in  partnership  with  the 
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bankrupt.  On  the  dissolution  of  the  part- 
nership, the  bankrupt  became  the  purchaser 
of  the  petitioner's  share  in  the  business, 
and  agreed  to  indemnify  him  from  all  the 
debts  due  from  the  partnership.  The  peti- 
tion prayed  leave  to  prove  for  a  debt  com- 
posed, in  part,  of  some  of  the  partnership 
debts  which  the  petitioner  had  been  com- 
pelled to  pay  in  consequence  of  the  bank- 
rupt's de&ult.  It  appeared,  that  some  of 
the  debts  had  been  paid  by  the  petitioner 
after  the  bankruptcy,  and  on  that  account, — 

Mr.  Kenyan  S.  Parker,  and  Mr.  Mylne, 
for  the  assignees,  contended,  that  the  proof 
must  be  limited  to  such  debts  only  as  had 
been  paid  at  the  time  of  the  bankruptcy, 
inasmuch  as  no  debt  existed  in  respect  of 
the  others  at  that  time. 

Mr.  Bacon  and  Mr.  RoU,  for  the  peti- 
tioner, contended,  that  under  the  agreement 
for  indemnity,  he  was  entitled  to  prove  for 
all  the  debts  which  he  had  paid,  whether 
before  or  after  the  bankruptcy,  and  that  the 
agreement  for  indemnity  extended  to  all 
alike.  They  cited  Ex  parte  Carpenter  (1), 
Parker  v.  Ramshottom  (2). 

Sir  John  Cross. — Upon  the  authority 
of  these  cases  the  petitioner  is  entitied  to 
prove  for  the  partnership  debts  which  he 
has  paid  since  tiie  bankruptcy.  The  costs 
must  come  out  of  the  estate. 


J       g     }•  -Ex  parte  hoore  re  hoore. 

Trust  Property  —  Assumed  Ownership 
over — Costs. 

If  a  testator's  goods  are  used  by  his  execu- 
trix and  her  after-taken  husband,  as  their 
own  property,  they  will  pass  to  the  assignees 
of  the  latter,  independently  of  the  question  of 
reputed  ownership. 

Semble — A  bankrupt* s  wife,  who  petitions 
the  Court,  wiU  not  be  subjected  to  costs. 

This  was  the  petition  of  Mary  Anne 
Moore  (the  bankrupt's  wife)  and  Greorge 
St.  John  Keele,  trustees  and  executors  of 
Thomas   Glover,   and    stated   the  will   of 


Thomas  Glover,  the  former  husband  of  Mary 
Anne  Moore,  dated  the  24th  of  February 
1828,  whereby  he  gave  the  residue  of  his 
property  to  the  petition^^  and  John  Glover, 
in  trust  to  convert  the  same  with  all  pos- 
sible speed  into  money,  and  to  lay  out  the 
same  in  the  purchase  of  an  annuity  for  the 
lives  of  his  wife  and  children,  ongovemment» 
freehold,  or  other  good  and  sufficient  security, 
at  the  sole  direction  of  his  trustees,  and  to 
stand  possessed  of  such  annuity,  in  trust, 
and  to  pay  the  same,  as  it  became  due, 
unto  M.  A.  Glover,  for  the  sole  use  and 
benefit  of  his  said  children,  and  appointed 
the  trustees  executors  of  his  will,  which  was 
proved  by  the  petitioners  alone,  on  the  5th 
of  January  1829.  Part  of  the  residuary 
estate  consisted  of  household  furniture,  (the 
subject  of  the  petition,)  which  was  not  sold, 
but  retained  by  the  testator's  widow  till  her 
marriage  with  the  bankrupt  in  1836,  when 
it  was  taken  by  her  to  his  house.  The  fiat 
issued  on  the  3rd  of  January  1842,  and  the 
furniture  having  been  taken  possession  of 
by  the  messenger  as  part  of  the  bankrupt's 
estate,  the  petition  prayed,  that  it  might  be 
'retained  by  the  petitioners,  as  trustees  and 
executors  of  the  testator. 

Mr.  Bacon,  for  the  petitioners. — The 
taking  of  the  goods  to  the  bankrupt's  resi- 
dence, could  not  alter  the  right,  because  the 
possession  is  consistent  with  the  trusts  of 
the  will.  Those  trusts  entitie  the  trustees 
to  sell  at  any  time  they  may  think  fit,  during 
the  life  of  the  testator's  widow.  The  pos- 
session of  trust  property  consistent  with  a 
deed  or  will,  is  not  within  the  72nd  section 
of  the  6  Geo.  4.  c.  16. — Ex  parte  Martin 
(1).  The  bankrupt,  by  his  marriage,  ac- 
quired no  beneficial  interest  in  the  furniture, 
and  he  was  a  trustee  of  it  at  the  time  of  the 
bankruptcy. 

[Sir  John  Cross. — Have  you  looked  at 
the  case  of  Quick  v.  Staines  (2),  where  it 
was  held,  that  after  an  executrix  had  mar- 
ried, and  she  and  her  husband  had  dealt 
with  the  testator's  property  as  their  own,  it 
might  be  taken  in  execution  ?] 

That  was  the  case  of  an  executrix ;  she 
had  power  to  sell;  but  this  is  the  case  of  a 
trustee. — The  following  cases  were  also  cited 
in  the  argument : — 


(1)  Mont.  &  M'Ar.  I. 

(2)  S  B.  &  C.  268 )  8.  c.  3  Law  J.  Rep.  K.B.  46. 


(1)  2  Rom,  SSI ;  a.  c.  19  Ves.  491. 

(2)  1  Boe.  &  Pol.  293. 
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Ex  parte  Norwood,  Mont.  &  M'Ar.  169 ; 

s.  c.  Mont.  24. 
Shaftesbury  v.  Russell,  1  B.  &  C.  ^6^. 
Mr.  RandaU,  contnt,  was  not  called  upon. 

Sir  John  Cross. — In  1828,  the  first 
husband  of  the  petitioner  appointed  her  and 
another  executors,  and  directed  that  the  re- 
mainder of  his  property  should  go  to  them, 
in  trust  to  convert  into  money,  and  invest 
the  produce  in  the  purchase  of  annuities. 
No  step  was  taken  to  carry  this  trust  into 
execution,  but  she  took  the  property  into 
her  possession  ;  she  thereby  made  the  goods 
her  own,  and  thus  committed  a  devastavit. 
Eight  years  after,  she  married  the  bankrupt, 
and  then  no  schedule  was  made,  but  the 
property  was  carried  into  his  house,  and 
enjoyed  by  the  husband  and  wife.  The  trust 
was  never  considered  as  having  any  existence 
till  after  the  bankruptcy.  Then  what  is  this 
property,  but  that  which  the  wife  took  to 
herself,  and  made  her  own  ?  She  did  not  get 
rid  of  her  liability  to  the  children,  but  Sie 
property  ceased  to  be  trust  property,  and 
became  her  own.  There  is  nothing  to  distin- 
guish this  case  from  that  I  have  referred  to, 
which  decides  it  on  general  principles,  with- 
out reference  to  the  72nd  section  of  the 
Bankrupt  Act.  I  must  therefore  dismiss 
the  petition  (3). 

Mr.  Randall  then  applied  for  costs. 

Sir  John  Cross. — ^The  general  rule  is, 
that  a  bankrupt  does  not  pay  costs.  This 
is  the  petition  of  his  wife,  and  it  is  not  to  be 
supposed  that  she  is  in  a  better  position  than 
he  is.  I  cannot  therefore  order  her  to  pay 
costs. 


1842.  \  Ex  parte    edwards    re    wise, 

June  16./  BAKER,  AND  BENT  ALL. 

Bill  of  Exchange — Short  Bills — Bankers. 

Short  bills  deposited  with  bankers,  onopen^ 
ing  an  account  with  them,  do  not  pass  to  their 
assignees,  though  the  depositor  indorsed  the 

(3)  Vide  Gaskell  v.  Marshall,  2  Moo.  &  Mai. 
182,  8.  c.  6  Car.  &  Pay.  21,  in  which  the  case  of 
Quick  V.  Staines  was  commeDted  upon.  See  also 
£x  parte  Massey,  2  Mont  &  Ayr.  173,  s.  c.  4Dea. 
&  Chit  405,  Ex  parte  Elliston,  2  Mont  &  Ayr.  365, 
s.  c.  5  Law  J.  Rep.  (n.s.)  Bankr.  3,  Vioer  v.  Cadell, 
S  Esp.  88,  Ez  parte  Ellis,  1  Atk.  101. 


bills  to  the  bankers,  to  enable  them  to  receive 
the  proceeds,  when  due,  and  drew  on  account 
of  such  proceeds. 

The  question  in  this  case  was,  whether 
the  produce  of  certain  hills  of  exchange, 
which  had  heen  deposited  with  the  baidL- 
rupts  by  the  petitioner,  belonged  to  him 
or  the  assignees.  The  petition  stated,  that 
Charles  Edwards,  the  petitioner,  was  the 
holder  of  two  bills  of  exchange,  dated  the 
24th  of  June  1841,  drawn  by  him  upon 
Mary  firowne,  one  of  such  bills  being  for 
600/.,  payable  seventy-seven  days  after 
date,  and  the  other  for  400/.,  payable  six 
months  after  date ;  and  that  the  bills  had 
been  accepted  payable  at  Williams,  Deacon 
&  Co.,  bankers,  London:  that  the  bank- 
rupts carried  on  the  business  of  bankers,  in 
partnership,  at  Newton  Abbott,  Devonshire : 
that  the  petitioner,  on  the  28th  of  June 
1841,  opened  an  account  with  the  bank- 
rupts, and  deposited  with  them  the  two  bills 
of  exchange,  which  the  petitioner  then  in- 
dorsed :  that  when  the  petitioner  so  depos- 
ited the  bills,  he  saw  Nicholas  Baker,  who 
was  managing  partner  at  the  bank,  who  con- 
sented to  open  an  account  with  him,  and  to 
receive  the  bills,  but  refused  to  discount 
either  of  them ;  and  it  was  thereupon  agreed, 
between  Nicholas  Baker  and  the  petitioner, 
that  the  bankrupts  should  receive  Uie  bills  on 
the  petitioner's  account,  and  that  the  peti- 
tioner should  be  at  liberty  to  draw  upon  the 
bank  in  the  usual  manner,  and  should  be 
charged  interest  on  all  sums  drawn  by 
him,  and  that  he  should  not  draw  beyond 
400/.  until  the  bill  for  600/.  was  due  and 
paid,  and  that  the  bank  should  not  be  re- 
quired to  discount  either  of  the  bills,  and 
should  make  no  charge  in  respect  of  any  such 
discount.  The  petition  also  stated,  that,  on 
the  same  day,  the  petitioner  drew  a  dieque  on 
the  bank  for  40/. ;  and,  on  the  12th  of  July 
following,  he  drew  another  cheque  for  65/., 
for  which  he  received  25/.  cash,  and  a  bill 
for  40/.,  drawn  by  the  bankrupts  on  Wil- 
liams, Deacon  &  Co.,  payable  fourteen  days 
after  date ;  and  that  the  petitioner's  account 
in  the  books  of  the  bank,  was  in  the  fol- 
lowing terms :  (that  is  to  say) 


Charles  Edwards. 


1841. 


Jane  28.  To  self,  40Z.|June  28.  To  bills,  l,000i. 
July  12.  To  self,  65f.| 
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The  bankrupts  stopped  payment  on  the 
16th  of  July  1841,  and  the  fiat  issued  on 
the  20th  of  that  month.  It  appeared,  that 
on  the  29th  of  June,  the  bankrupts  sent  the 
bills  to  one  Thornton  BentaU,  in  London, 
to  whom  they  indorsed  them,  in  order  that 
he  might  get  them  discounted  there ;  but, 
not  being  able  to  do  so,  Thornton  Bentall, 
by  the  direction  of  the  bankrupt  Baker,  sent 
them,  on  the  16th  of  July,  to  Sanders  & 
Co.,  bankers,  in  Exeter,  with  a  request  that 
they  should  discount  them.  This,  Sandeta 
&  Co.  refused  to  do,  but  kept  the  bills,  and 
received  their  amount  from  the  acceptor, 
when  they  became  due. 

The  bills  were  claimed  by  the  petitioner, 
and' also  on  behalf  of  the  bankrupts'  estate, 
and  notices  of  such  claims  having  been 
given  to  Sanders  &  Co.  by  the  respective 
claimants,  the  petitioner  filed  a  bill  in 
Chancery  on  the  4th  of  August  1841, 
against  Thornton  Bentall,  (the  bankrupts' 
assignees  not  having  been  then  appointed), 
and  Sanders  &  Co.,  praying  the  defivery  up 
of  the  bills,  and  offering  to  repay  the  40/. 
and  251,,  and  give  up  the  bill  for  40/.,  which 
had  been  dishonoured.  In  this  suit,  the 
petitioner  gave  notice  of  a  motion  for  an 
injunction,  but  an  affidavit  of  Thornton 
Bentall  having  been  filed  in  opposition,  in 
which  he  claimed  the  bills,  as  bond  fide 
indorsee  for  value,  the  motion  was  aban- 
doned. 

Assignees  were  subsequently  appointed, 
and  the  amoimt  of  the  bills  received  by 
Sanders  &  Co.  The  petitioner  also  stated, 
that  an  action  had  been  brought  against  the 
petitioner  by  one  Sowden,  the  holder  of  the 
biQfor  40/.,  which  Williams,  Deacon  &  Co. 
had  dishonoured,  and  that  he  had  been  com- 
pelled, besides  the  amount  of  such  bill,  to 
pay  the  costs  of  protest  and  interest,  and  the 
costs  of  the  action,  amounting  together  to 
6Z.  16^.  6d. ;  and  that  he  had  paid  to  Thorn- 
ton Bentall  his  costs  in  the  Chancery  suit, 
amounting  to  78/.  I65.  2^.  The  prayer  of 
the  petition  asked,  that  it  might  be  de- 
clared that  the  petitioner  was  entitled  to 
the  two  bills  for  600/.  and  400/.,  or  the 
proceeds  thereof,  after  allowing  the  two 
sums  of  40/.  and  25/.,  and  to  be  repaid  the 
sums  of  6/.  16«.  6c/.  and  78/.  16«.  2i.,  the 
costs  of  the  Chancery  suit,  and  of  that  appli- 
cation, and  interest  on  the  sums  of  6/.  16«.  6</. 
and  78/.  \Qs,  2d.  from  the  time  when  the 


same  were  paid,  and  that  the  whole  of  the 
monies  which  the  petitioners  should  be  de- 
clared entitled  to,  remaining  after  applying 
the  1,000/.,  might  be  paid  out  of  the  genertd 
assets  of  the  bankrupts. 

Mr,  Bacon  and  Mr,  FoUett,  for  the  peti- 
tioner.— Payment  of  bills  into  a  bank,  with- 
out any  authority  to  negotiate  them,  does  not 
vest  them  in  the  bankers,  so  as  to  make 
them  pass  to  their  assignees,  in  case  they 
become  bankrupt ;  and  tibisis  so,  though  the 
depositor  draw  upon  them. 

The  indorsement  of  the  bills  is  necessary, 
in  order  to  enable  the  bankers  to  receive 
them  when  they  become  due ;  and  in  all  the 
cases  upon  this  subject  it  will  be  found,  that 
the  bills  have  been  indorsed  (1).  They  cited 
the  following  cases : — 

Thompson  v.  GHes,  2  B.  &  C.  422 ;  s.  c. 

2  Law  J.  Rep.  K.B.  48. 
Ex  parte  Armitsteady  2  Glyn  &  Jam.  37 1 . 
Ex  parte  Sargeant,  1  Rose,  153. 
Jombart  v.  Woollett,  2Myl.  &  Cr.  389  ; 
s.  c.  6  Law  J.  Rep.  (n.s.)  Chanc.  21 1. 
Ex  parte  Bond,  1  Mont.  D.  &  D.  10 ; 
s.  c.  9  Law  J.  Rep.  (n.s.)  Bankr.  18. 

Mr.  Anderdon  and  Mr,  Keene,  for  the 
assignees. — In  every  case,  including  Ex 
parte  Bond,  there  was  a  balance  in  the 
hands  of  the  bankers  at  the  time  of  the 
deposit.  Here  there  was  no  balance,  but  a 
debit  on  the  general  account.  The  bills  were 
indorsed  for  the  purpose  of  enabling  the 
bankers  to  deal  with  them  as  they  might 
think  fit ;  the  opening  an  account  implies 
a  continued  dealing ;  the  deposit  and  in- 
dorsement of  the  b^s  was  the  foundation  of 
the  banking  account,  and  the  bankers  would 
have  been  bound  to  answer  any  cheque  to 
the  amount  of  the  bills.  There  is  no  autho- 
rity which  decides  that  where  the  cash  balance 
was  against  the  customer  he  is  entitled  to 
short  bills. 

Ex  parte  Thompson  Mont.  &  M*Ar.  102. 

Ex  parte  Robinson,  Buck.  113. 

Mr,  Cameron,  for  Sanders  &  Co.,  sub- 
mitted to  the  jurisdiction  of  the  Court,  and 
asked  for  the  costs  of  their  appearance,  as 
well  as  those  incurred  by  them  in  the  Chan- 
cery suit. 

(1)  See  Ex  parte  Twogood,  19  Ves.  229. 
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Sir  John  Cross. — The  question  in  this 
case  is,  to  whom  did  these  bills  belong  at 
the  time  of  the  bankruptcy  ?  The  petitioner 
deposited  his  two  bills  with  the  bsmkers,  to 
be  held  as  a  security  for  any  sums  which 
they  might  afterwards  permit  him  to  draw. 
There  is  an  attempt  to  deny  this,  but  Nicho- 
las Baker  admits  that  he  refused  to  discount 
the  bills.  The  bank  was  at  tibis  time  insol- 
vent. The  bills  were  deposited  in  the  bank 
as  the  property  of  the  depositor,  who  never 
parted  with  such  property..  When  the 
bankers  negotiated  the  bills,  they  were 
guilty  of  a  breach  of  trust.  The  bills 
were  negotiated  by  Thornton  Bentall  as  a 
bond  fide  party,  and  he  had,  therefore,  a  lien 
on  them  for  his  debt,  but  he  has  been  paid. 
Sanders  &  Co.  refused  to  discount  the  bills, 
but  hold  the  money,  and  submit  to  dispose 
of  it  as  this  Court  shall  direct.  Under  these 
circumstances,  the  petitioner  is  entitled  to 
receive  935^.,  subject  to  the  costs  of  Sanders 
&  Co.,  in  respect  of  these  bills.  The  order 
must  so  declare,  and  direct  Sanders  &  Co.  to 
pay  over  the  same. 

The  assignees  who  have  resisted  the  daim, 
must  pay  the  petitioner's  costs,  but  they 
are  entitled  to  the  65Z.,  after  paying  the 
costs  of  Sanders  &  Co.,  who  must  pay  to 
the  petitioner  935/.,  after  deducting  Uieir 
costs  in  the  Chancery  suit. 


/  Ex  parte  magnay  and  ro- 

1842         f   OERS,   Sheriffs  of  London^ 

June  4  29    \  ^^  henry  thomas  Austin, 

'        '   J    henry  MAUNDE,  and  JAMES 

V  tilson. 

Extent — Fund  in  Court — Crown  Debtor 
— Accountant  General — Costs. 

Where  a  sum  in  court,  to  the  credit  of  a 
bankrupt's  estate,  has  been  attached  by  the 
sheriff  under  an  extent  against  the  bankrupt, 
and  the  Court  of  Exchequer  has  ordered  it 
to  be  transferred  into  th^U  court,  the  Court  of 
Review  will  not  give  effect  to  such  order,  eX" 
cept  on  a  petition  in  which  the  question  of 
the  right  of  property  can  be  determined. 

If  the  Accountant  General  appears  upon 
a  petition,  in  which  no  relief  is  sought 
against  him  personally,  he  will  not,  under 
the  general  rule,  be  entitled  to  his  costs, 
though  served  with  a  copy  of  the  petition. 


This  was  the  petition  of  the  sheriffs  of 
London,  and  prayed  that  a  sum  of  7,057/. 
158.  Sd,,  then  standing  to  the  credit  of  the 
estate  of  the  bankrupts  in  the  books  of  the 
accountant  of  the  Court  of  Bankruptcy, 
might  be  transferred  to  the  Court  of  Exche- 
quer. 

By  an  order  of  the  Exchequer,  made 
12th  of  June  1841,  in  a  cause  instituted  on 
behalf  of  the  Crown  against  the  three  bank- 
rupts, a  writ  of  non  omittas  capias  ad  sa, 
and  extent,  bearing  date  the  15th  of  March, 
56  Geo.  3,  issued  to  the  sheriffs  of  the  city 
of  London  against  the  bankrupts,  debtors 
to  the  Crown  in  22,743Z.  8«.  \0d.  The 
writ  was  indorsed  with  a  direction  to  levy 
800Z.  5<.  ll^;.  and  1,146/.  6«.  4d.  for  costs, 
less  by  the  sum  of  119/.  18«.  lOi.  than 
received. 

By  an  inquisition  taken  on  the  2nd  of 
November  1841  (which  appeared  to  have 
been  the  second  inquisition  taken  under  the 
writ),  it  was  found  that  the  bankrupts  were 
entided  to  a- sum  of  7,057/.  15«.  8(1.  stand- 
ing in  the  name  of  Basil  Montagu,  Esq., 
the  accountant  of  the  Court  of  Bankruptcy, 
in  the  books  of  the  Bank  of  England,  under 
a  certain  commission  of  bankruptcy  then  in 
force  against  them,  and  that  the  said  Basil 
Montagu,  as  such  accountant,  held  the 
same  in  trust  for  the  bankrupts  ;  and  the 
sheriffs  thereupon  returned,  that  they  had 
seized  the  same  into  the  hands  of  the  Queen, 
and  notice  of  the  return  was  given  to  Mr. 
Montagu  and  to  George  Gibson,  the  official 
assignee,  for  himself  and  the  other  assignees. 
On  the  8th  of  November,  the  Exchequer 
ordered,  that  if  no  one  should  claim  the 
money  mentioned  in  the  inquisition,  on  or 
before  that  day  seven-night,  the  usual  order 
for  payment  thereof  should  go.  No  person 
having  claimed  the  money,  the  sheriffs  were, 
on  the  22nd  of  November,  served  with  an 
order,  made  on  the  18th  of  that  month, 
commanding  them  on  or  before  the  30th  of 
November,  out  of  such  sum  to  pay  to  Ed- 
ward Knight,  Esq.,  the  surviving  surety  to 
the  Crown  of  the  bankrupt  Austin,  and  to 
Edward  Knight  and  Mary  Austin,  the  per- 
sonal representatives  of  James  Leigh  Perrott, 
Esq.,  the  other  surety,  the  sums  of  808/. 
5*.  lid,  and  1,026/.  7^.  Qd, 

The  accountant  general  having  refused 
to  comply  with  the  application  of  the  peti- 
tioners for  the  money,  they  presented  their 
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petition,  praying  that  he  might  be  directed, 
out  of  ihe  sum  of  7,057^  15«.  Sd.,  to  pay 
to  them  the  amount  of  the  two  before-men- 
tioned sums,  together  with  their  poundage 
and  officers'  fees.  The  commission  against 
the  bankrupts  issued  in  March  1816. 
From  the  affidavit  of  George  Gibson,  the 
official  assignee,  it  appeared,  that  2511.  1 1«., 
part  of  the  sum  in  question,  was  received 
by  him  on  account  of  the  separate  estate  of 
the  bankrupt  Tilson,  and  that  7,057^. 
158.  Sd,,  the  remainder  of  the  sum,  arose 
from  the  sale  of  certain  interests  of  the  bank- 
rupt Maunde  in  an  estate  in  the  county  of 
Worcester,  to  which  he  was  entitled  in  re- 
version at  the  time  he  became  debtor  to  the 
Crown.  The  sale  took  place  after  the  in- 
terests came  into  possession,  and  William 
Laslett,  the  purchaser  from  the  assignees, 
became  so  with  full  notice  of  the  claim  of 
the  Crown,  and  without  any  covenant  or 
indemnity  against  it.  The  affidavit  stated, 
that  on  the  occasion  of  such  sale,  the  assig- 
nees were  not  called  upon  to  shew,  and 
they  did  not  shew,  and  in  fact  they  were 
unable  to  shew,  that  Henry  Maunde  ever 
had  a  good  tide  to  any  part  of^  or  interest 
in  the  estate  in  Worcestershire;  and  it  sub- 
mitted, whether  the  assignees  did,  in  fact, 
sell  any  further  or  other  interest  in  the  said 
estate  than  such  only  (if  any)  as  the  assig- 
nees might  then  have  therein,  free  from  or 
after  satisfaction  of  any  incumbrance  affect- 
ing the  same,  and  whether  any  part  of  the 
sum  of  7,057/.  I5s.  Sd.  did,  under  the 
circumstances,  at  aU  represent  any  interest 
in  the  said  estate  in  Worcestershire,  which, 
under  the  writ  of  extent,  would  have  been 
liable  to  be  taken,  seized,  and  applied  in 
satis&ction  of  the  claim  in  respect  thereof. 
From  the  same  affidavit  it  also  appeared, 
that  the  bankrupt  Maunde  died  in  March 
1816,  and  that  his  eldest  son  and  heir  had 
subsequently  sold  his  frtther's  interest  in 
the  estates  to  a  Mr.  Charles  Bedford,  with- 
out disclosing  his  father's  bankruptcy,  and 
that  a  suit,  instituted  by  Mr.  Bedford 
against  the  assignees  and  Laslett,  for  the 
purpose  of  setting  aside  the  sale  to  the 
latter,  as  having  been  made  fraudulently, 
and  at  an  undervalue,  was  then  pending, 
and  that  the  7,057/.  I5s.  Sd,  was  liable  to 
the  costs  incurred  by  the  assignees  in  such 
suit. 


Mr,  Anderdan  and  Mr.  Watson,  for  the 
sheriffs,  the  petitioners. — ^The  sheriff  were 
bound  to  return  a  seizure  in  law — West  on 
Extents ;  and  are  entitled  to  the  assistance  of 
^s  Court  in  obeying  the  order  made  upon 
them  by  the  Exchequer,  in  consequence  of 
such  return  and  the  non-appearance  of  any 
one  in  that  court  to  claim  the  fund. 

[Sir  John  Cross. — ^Has  this  Court  any- 
thing more  to  do  than  to  see  that  it  is  res 
j%uUcata  in  the  Court  of  Exchequer,  and  give 
effect  to  the  judgment  of  that  Court  ?] 

Mr.  K.  S.  Parker  and  Mr.  Rogers,  for 
the  assignees. — ^There  is  no  jurisdiction  in 
this  Court  to  make  the  order.  This  is  not 
the  money  of  the  bankrupt,  but  of  his  assig- 
nees, and  cannot  be  taken  under  an  execu- 
tion against  him. 

[Sir  John  Cross. — I  have  no  jurisdic- 
tion over  the  question  of  right  of  property ; 
the  only  question  before  me  is  one  of  form. 
The  sheriffs  may  take  the  money,  and  retain 
it  till  the  Exchequer  has  decided  the  ques- 
tion of  right] 

Mr.  Charles  Montagu  appeared  for  the 
Accoimtant  Greneral  of  the  court,  who  had 
been  served  with  the  petition,  and  asked  for 
the  costs  of  appearance. 

Sir  John  Cross.  —  I  must  make  the 
order  asked  for,  but  in  order  to  give  the 
assignees  time  to  take  measures  for  the  pro- 
tection of  their  rights,  I  will  not  order  the 
money  to  be  paid  to  the  sheriffs  till  the  end 
of  a  month,  and  the  assignees  may  apply 
to  this  Court  for  a  further  extension  of  time 
if  they  shall  find  it  necessary.  With  refer- 
ence to  the  accountant  general's  application 
for  costs ;  it  is  true,  as  a  general  rule,  that  a 
party  served  is  entitled  to  the  costs  of  ap- 
pearing, but  there  is  no  rule  without  an  ex- 
ception ;  there  was  no  necessity  for  him  to 
appear,  and  I  cannot  give  him  his  costs. 

On  the  29th  of  June,  the  petitioners  ob- 
tained a  frirther  suspension  of  the  order,  to 
give  them  time  to  take  the  opinion  of  the 
Lord  Chancellor  on  a  special  case,  but  it 
was  afterwards  arranged,  that  th»  petition 
should  be  reheard  before  his  Honour  Sir  John 
Cross,  and  it  accordingly  came  on  again  on 
the  1 1th  of  July,  when  it  was  re-argued  by — 

Mr.  Anderdon,  for  the  petitioners,  on  the 
same  grounds  as  on  the  former  hearing. 
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Mr,  K.  S.  Parker  and  Mr,  Rogers^  for 
the  assignees,  were  not  called  upon. 

Sir  John  Cross. — This  petition  calls 
upon  the  Court  to  do  a  wholly  unprece- 
dented act.  I  am  not  prepared  to  do  any 
such  act,  especially  when  I  find  that  the 
order  of  this  Court  has  been  obtained  upon 
misrepresentation,  and  I  find  that  the  title 
to  1,000Z.  and  upwards  has  not  been  adju- 
dicated upon.  The  last  order  was  made 
without  any  discussion,  but  with  a  view  to 
prevent  the  money  firom  being  distributed 
before  the  right  was  adjudicated  upon,  as  I 
was  most  anxious  not  to  do  anything  incon- 
sistent with  the  order  of  the  Exchequer. 
The  respondents  intimated  an  intention  of 
appealing  to  the  Lord  Chancellor,  but,  in- 
stead of  drawing  up  a  special  case,  the 
petition  has  been  reheard  by  consent.  I 
have  no  authority  to  order  die  accountant 
general  to  pay  over  the  money,  A  writ  was 
issued  by  the  Exchequer,  directed  to  the 
sheriffs,  commanding  Uiem  to  inquire  what 
lands  and  goods  the  bankrupts  had  within 
their  county.  The  inquisition  found  that 
the  bankrupt  was  entitled  to  the  sum  of 
7,057^.  15«.  %d,  in  the  hands  of  the  account- 
ant general,  and  that  the  accountant  gen- 
eral held  it  in  trust  for  the  bankrupts. 
The  sheriffs  having  returned  that  the  bank- 
rupt was  entitled  to  the  money,  and  that 
they  had  seized  it,  the  Court  of  Exchequer, 
of  course,  ordered  it  to  be  brought  into 
court.  It  does  not  appear,  that  the  sheriffs 
have  made  any  attempt  to  get  the  parties  to 
interplead :  whether  diey  could  or  not,  I  do 
not  give  an  opinion.  They  have  not  shewn 
that  they  could  no(  make  a  special  return. 
Wright  and  Austin  might  have  petitioned 
this  Court  to  establish  their  rights,  or  the 
sheriffs,  if  compelled  to  pay,  might  in  their 
names,  or  in  their  own,  as  it  seems  to  me 
according  to  my  present  impression,  enforce 
their  rights  by  petition  to  this  Court.  But 
I  cannot  accede  to  the  prayer  of  the  present 
petition, — ^it  must  be  dismissed,  but  with- 
out costs :  the  assignees  may  take  their 
costs  out  of  the  estate  (1). 

(1)  See  France  v.  CampbeU,  9  Dowl.  P.C.  914. 


1842.     \  Ex  parte  Fletcher  re  hum- 

JUne  16.  J  BER8T0NE. 

Practice. — Amendment — Parties  entitled 
to  he  heard. 

An  order  for  the  substitution  of  a  petition- 
ing  creditor's  debt  having  been  held  to  be 
defective  in  an  action  at  law,  the  Court  di- 
rected it  to  be  amended,  on  the  application 
of  the  plaintiff  in  that  action, 

A  defendant  to  an  action  at  law,  who  has 
not  been  served  with  the  petition,  cannot  be 
heard  in  opposition  to  an  application  by  the 
plaintiff  for  the  amendment  of  an  order  of 
the  Court,  which  hid  been  held  defective  in 
such  action. 


This  was  an  application  to  the  Court  for 
the  alteration  of  an  order  made  on  the  peti- 
tion of  the  present  petitioner  for  the  prose- 
cution of  a  fiat  on  his  debt,  instead  of  that 
of  the  original  petitioning  creditor,  which 
had  proved  insufficient.  That  order  was 
made  on  the  25th  of  May  1889,  on  a  peti- 
tion presented,  on  the  4th  of  that  month, 
the  substituted  debt  having  been  proved  on 
the  1st  of  August  1837.  In  an  action  in 
the  CouEt  of  Common  Pleas,  the  validity 
of  that  order  came  into  question ;  and  it 
was.  held  to  be  defective,  because  it  did  not 
shew  that  the  substituted  creditor  had  proved 
his  debt  before  the  petition  for  substitution 
was  presented. 

Mr,  Bacon,  for  the  petitioner,  without 
discussing  the  validity  of  the  original  order, 
asked  that  it  might  be  amend^  according 
to  the  decision  of  the  Court  of  Common 
Pleas. 

Mr.  Deacon,  amicus  Curia,  referred  to 
the  case  of  Ex  parte  Hall  (1). 

Mr,  Matcham,  for  the  assignees,  con- 
sented to  the  prayer. 

Mr,  Anderdon  and  Mr,  Crompton  ap- 
plied to  be  heard  ii)  opposition,  on  behalf  of 
Molineux,  the  defendant  in  the  action,  who 
had  presented  a  cross  petition,  but — 

The  Court  refused  to  hear  them. 

Sir  John  Cross,  after  referring  to  the 
case  of  Christie  v.  Unwin  (2),  and  observ- 
ing that  the  present  case  went  stOl  further 

(1)  1  Mont  D.  &  D.  217. 

(2)  11  Ad.  &  £1. 874 ;  8.  c.  9  Uw  J.  Rep.  (n.s.) 
Q.B.  47. 
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than  diat,  for  the  order  says, — "for  the 
debt  proved  by  them,"  added — It  is  the 
duty  of  this  Court  to  make  an  order 
which  will  be  approved  of  in  other  courts ; 
but  I  must  observe,  that  the  act  of  parlia- 
ment which  empowers  this  Court  to  direct 
a  fiat  to  proceed  on  the  substitution  of  an* 
other  petitioning  creditor's  debt,  does  not 
provide  that  such  direction  should  be  made 
upon  petition,  or  that  any  time  should 
elapse  between  the  application  to  the  Court 
for  the  substitution,  and  the  order  directing 
it  to  be  made. 

Order  as  prayed  (3). 


1842.     \  Ex  parte  mouneux  re  huh- 

June  16.  /  BBRBTONE. 

Practice, — Order  of  Court — Amendment. 

After  the  Court  had  amended  an  order  for 
the  substUuHon  of  another  petitioning  cre^ 
ditor's  debt,  to  meet  an  ohjection  which  had 
been  raised  and  held  faJUd,  in  an  action  at 
law,  an  application  by  the  party  in  such  action 
who  had  raised  the  oltjection,  that  the  amend- 
ment might  be  made  without  prejudice  to  his 
action,  was  refused* 

After  the  Court  made  the  order  in  the 
last  case, — 

Mr.  Anderdon  and  Mr.  Crompton,  on 
behalf  of  the  defendant  in  the  action  at  law, 
who  had  presented  a  petition,  praying  that 
the  order  asked  by  Fletcher's  petition, 
might  not  be  made,  or,  if  made,  might  be 
«o  without  prejudice  to  his  action,  cited 

Ex  parU  Watson,  3  Mont.  &  Ayr.  609. 

Re  Harper,  1  Mont.  D.  &  D.  239. 

Mushett  V.  Drummond,  10  B.  &  C.  161 ; 
8.  c.  8  Law  J.  Rep.  K.B.  130. 

Sir  John  Cross. — So  long  ago  as  the 
25th  of  May  1839,  the  creditor  who  ob- 
tained the  order  for  substitution,  was  enti- 
tled to  that  order.  This  Court  was  bound, 
ex  debito  jusOHi^e,  to  give  him  a  good  order. 
The  officer  of  the  court  drew  up  the  order 
in  a  manner  which  a  court  of  law  has  held 
defective ;  the  creditor  comes  back  here  and 
says,  Give  me  the  order  which  I  was  entitled 
to :  the  Court  now  gives  him  the  order  which 

(3)  See  next  case. 
New  Sbrieb,XI.— Bankr. 


he  was  entitled  to  in  1839.  Now  a  party 
comes  and  asks  the  Court  not  to  do  that 
which  it  has  done :  it  is  too  late.  The 
party  then  asks  the  Court  to  date  the  ori- 
ginal order  as  of  to-day.  The  petitioner 
was  entitled  to  the  order  three  years  ago : 
then  a  party  against  whom  an  action  is 
brought,  now  asks  the  Court  that  this 
cleri^  error  may  continue  for  his  benefit, 
I  cannot  grant  such  a  request ;  the  petition 
must  be  tUsmissed  (1). 


1842      1 
Jul    13    I  ^^P^^^  JOHNSON  re  johnson. 

Act  of  Bankruptcy — 1  ^  2  Vict.  c.  110. 

A  trader  cannot  be  made  a  bankrupt  under 
1  i^  2  Vict.  c.  110.  s.  8,  upon  a  debt  for 
which  an  action  could  not  be  maintained. 

This  was  a  petition  to  annul  a  fiat  which 
was  issued  against  the  petitioner,  John 
Johnson,  on  the  26th  day  of  March  1842. 
On  the  1st  of  May  1841,  the  petitioner 
entered  into  a  partnership  with  Joseph  Hor- 
ner the  younger,  for  five  years,  as  tow-spin- 
ners, which  business  they  carried  on  at 
Leeds,  under  the  firm  of  Johnson  &  Co. ; 
Homer  the  younger  also  carried  on  the 
business  of  a  corn-miller  at  Wakefield,  in 
partnership  with  his  father  and  brother, 
Joseph  Homer  the  elder,  and  John  Jubb 
Homer,  under  the  firm  of  Homer  &  Co, 

It  appeared  that  Homer  the  younger,  hav- 
ing made  an  ineffectual  attempt  to  dissolve 
the  partnership  between  himself  and  the 
petitioner  Johnson,  commenced  a  prosecu- 
tion against  him  for  forgery,  for  the  purpose, 
as  was  all^ped,  of  dissolving  the  partnership 
by  that  means;  he  then  tried  to  make  his 
partner  a  bankmpt,  under  the  8th  section 
of  the  1  &  2  Vict.  c.  110,  and  Johnson  & 
Co.  being  indebted  to  Homer  &  Co.,  an 
affidavit  was  made  on  the  26th  of  Febraary 
1842,  by  John  Jubb  Homer,  that  Johnson 
and  Joseph  Homer  the  younger  were  in- 
debted to  him,  Joseph  Homer  the  elder, 
and  Joseph  Homer  the  younger,  co-partners 
in  trade,  in  700^.  and  upwards,  for  money 
lent.  A  copy  of  such  affidavit,  with  the 
notice  required  by  the  act,  was  served  both 

(I)  See  Re  Humberstone,  ante,  p.  IS. 
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on  Johnson  and  Homer  the  younger,  on  the 
1st  of  March  1842;  and  at  the  same  time 
Joseph  Homer  jim.  gave  notice  in  the  news- 
papers to  the  creditors  of  Johnson  &  Co., 
not  to  pay  any  of  their  dehts  to  the  peti- 
tioner. The  debt  not  having  been  paid  or 
secured  within  the  twenty-one  days,  a  fiat 
was  issued  against  Johnson  alone,  on  the 
petition  of  one  John  Pollard  and  his  part- 
ners, to  whom  Johnson  &  Co.  were  indebted 
in  1,000Z.,  for  goods  sold  and  delivered. 

Mr.  K,  S.  Parker  and  Mr.  PigoU,  for  the 
petitioner. — The  fiat  was  evidently  taken  out 
for  the  purpose  of  dissolving  the  partnership, 
and  not  for  the  proper  objects  of  the  bank- 
rupt laws.  If  Johnson  has  committed  an 
act  of  bankruptcy,  so  has  Homer  his  partner, 
and  a  fiat  would  have  been  issued  against 
them  both,  if  the  administration  of  their 
estate  in  bankruptcy  had  been  the  object  of 
the  parties.  That  a  fiat  will  be  annulled,  if 
issued  for  the  purpose  of  obtaining  a  dis- 
solution of  partnership,  or  any  other  im- 
proper object,  has  been  repeatedly  decided. 
Ex  parte  Brown^  1  Rose,  151 ;  s.  c.  (as 

Ex  parte  Bourne^ )  2  Glyn  &  Jam.  1 37 . 
Ex  parte  Christie,  Mont.  &  Bl.  314, 

319;  s.  c.  2  Dea.  &  Chit.  465,  488 ; 

2  Law  J.  Rep.  (n.s.)  Bankr.  87. 
Ex  parte  HaU,  2  Dea.  405  ;  s.  c.  8  Law 

J.  Rep.  (n.s.)  Bankr.  5. 
Ex  parte  Budd,  1  Mont.  D.  &  D.  436 ; 

8.  c.  10  Law  J.  Rep.  (n.s.)  Bankr.  17. 
But  there  was  no  valid  act  of  bankruptcy, 
for  the  debt  of  which  the  afiidavit  and  de- 
mand was  made,  under  the  1  &  2  Vict, 
c.  110,  was  not  a  legal  debt  upon  which  an 
action  could  have  been  sustained  at  law,  for 
Homer,  jun.  was  both  debtor  and  creditor. 
The  8th  section  of  the  act  evidently  con- 
templates a  legal  debt  only ;  if  it  were  held 
otherwise,  the  debtor  would  be  deprived  of 
one  of  the  three  altematives  given  him  by 
the  act.  These  altematives  are — ^first,  pay- 
ment; this  his  partner  Homer,  jun.  had 
Tendered  impossible,  by  preventing  the 
bankmpt  from  receiving  any  debts  due  to 
the  firm,  by  the  advertisement  which  he  put 
in  the  papers. — Secondly,  securing  or  com- 
pounding for  the  debt,  to  the  satisfaction  of 
the  creditor:  a  creditor  resolved  to  make 
his  debtor  a  bankmpt,  would  of  course 
refuse  to  accept  any  security  or  compensa- 
tion.— Thirdly,   giving  a  bond  with  two 


sureties  to  pay  such  sum  and  costs  as  may 
be  recovered  in  any  action,  or  render  him- 
self to  jail,  which  he  could  not  do  as  to  a 
debt  upon  which  an  action  could  not  be 
maintained. 

Mr.  Anderdon  and  Mr.  Stammers,  for 
the  petitioning  creditor. — The  intention  of 
the  legislature  was,  that  the  section  of  the 
act  should  apply  to  any  debt.  The  firm 
who  were  creditors  could  maintain  an  action 
against  that  one  of  the  debtors  who  wta  not 
a  member  of  their  firm,  in  case  he  did  not 
plead  in  abatement. 

[Sib  John  Cross. — You  cannot  say,  that 
a  debt  is  recoverable  in  law,  the  claim  for 
which  may  be  defeated  at  law,  as  in  this 
case,  by  a  plea  in  abatement.] 

Supposing  there  was  a  good  act  of  bank- 
ruptcy, then  there  was  a  good  petitioning 
creditor's  debt.  The  cases  cited  were  in- 
stances in  which  one  of  the  partners  issued 
the  fiat :  here  the  petitioning  creditors  were 
not  partners  with  the  bankmpt — Ex  parte 
Wilbeam{l).  In  Re  Parker,  decided  by 
this  Court  in  December  1839,  and  sinee 
affirmed  by  the  Lord  Chancellor  (2),  it  was 
held,  that  a  third  party  may  avail  hnnself  of 
an  act  of  bankraptcy,  under  the  1  &  2  Vict, 
c.  110. 

Sir  John  Cross. — ^This  is  the  petition  of 
the  bankrupt,  praying  to  annul  the  fiat. 
The  petition  is  supported  on  two  grounds  : 
first,  that  there  was  no  act  of  bankroptcy ; 
and,  secondly,  that  the  fiat  was  sued  out  for 
the  purpose  of  obtaining  a  dissolution  of  a 
partnership  subsisting  between  the  petitioner 
and  Joseph  Homer  die  youngs.  There  is 
a  great  deal  of  contradictory  evidence ;  but 
let  us  see  what  the  undisputed  facts  of  the 
case  are.  The  bankmpt  was  in  partnership 
with  Joseph  Homer  Uie  younger,  and  he 
(Homer,  jun.)  was  also  in  partnership  with 
his  father  and  brother.  Homer,  jun.  and 
the  bankmpt  contracted  a  debt  with  the 
three;  and  it  is  contended,  that  Homer 
jun.  and  his  two  partners  could  proceed  for 
that  debt,  under  the  8th  section  of  the  1  &  2 
Vict.  c.  110,  on  the  ground,  that  it  need  not 
be  a  legal  debt.  I  think  the  observations  of 
Mr.  Pigott  are  correct :  and  that  as  this  is 
not  a  debt  recoveiuble  at  law,  as  no  judg- 
ment could  be  obtained  if  the  party  pleaded 

(1)  5  Mad.  1;  s.  c.  Buck.  459. 

(2)  9  Law  J.  Rep.  (n.8.)  Chanc.  lOS. 
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in  abatement,  it  is  not  i^thin  the  act.  I  do 
not  rely  exclusively  on  the  insufficiency  of 
the  debt,  upon  which  the  act  of  bankruptcy 
was  attempted  to  be  established ;  I  refer  to 
the  object  for  which  the  fiat  was  issued.  But 
it  is  said,  that  unless  the  fiat  was  issued 
solely  for  the  purpose  of  dissolving  the  part- 
nership, it  cannot  be  annulled.  Now,  if  that 
were  the  case,  no  fiat  could  ever  be  annulled 
on  this  ground. — His  Honour,  after  com- 
menting on  the  evidence,  concluded — I  am 
of  opinion,  that  the  petitioning  creditors 
obtained  the  fiat  with  the  object  of  dissolv- 
ing the  partnership,  and  that  there  was  no 
vidid  act  of  bankruptcy.  The  order  must, 
therefore,  be  as  prayed. 


1842. 
July  22,  30. 


Ex    parte     brown      and 

OTHERS,  ASSIGNEES  OF 
JOHN  AND  WILLIAM  CAM- 
PION, re  ROBERT  AND  JOHN 
CAMPION,  AND  re  JOHN  AND 
WILLL&M  CAMPION. 


Principal  and  Surety - 
Proof. 


•  Set-off —  Cross 


A.  ^  By  country  bankers,  being  indebted 
to  W,  ^  Co.,  their  London  correspondents, 
induced  B.  S^  C,  who  were  partners  in  trade, 
to  secure  their  debt,  by  giving  separate  pro» 
missory  notes,  and  accepting  a  bill  drawn  on 
them  by  A.  ^  B.  B,  ^  C.  alone  had  over^ 
drawn  their  accounts  with  A.  ^  B.  In  this 
state  of  thif^s,  the  two  firms  became  bankrupt. 
W.  ^  Co.  proved  against  the  separate  estates 
ofB*^C,  on  the  notes  of  hand  for  part  of 
their  debt,  and  against  their  joint  estate  on 
the  biU  of  exchange,  for  the  remainder  of  the 
debt.  They  also  proved  against  the  separate 
estate  of  A,  on  a  note  of  hand  he  had  given 
for  the  whole  debt.  The  assignees  of  A.  ^ 
B.  (under  an  order  of  the  Court)  proved 
against  B.  ^*  C,  for  a  debt  of  a  larger  amount 
than  W.  ^  Co.*s  proof;  and  they  also  proved 
against  C.  for  a  debt  of  a  smaller  amount : — 
Held,  that  neither  the  estates  ofB.  ^  C,nor 
of  C.  alone,  were  entitled  to  reduce  the  proof 
of  A.  4^  B.  against  them,  or  to  a  cross  proof 
in  respect  of  the  dividends  paid  to  W.  ^  Co. 

Where  a  surety  is  indebted  to  the  principal, 
and  both  become  bankrupt,  and  the  creditor 
proves  agaimst  the  surety,  and  receives  divi- 
dends from  his  estate,  such  dividends  cannot 


be  made  the  subject  of  a  cross-proof  or  set-off 
as  against  the  debt  of  the  surety  to  the  prin^ 
cipal,  unless,  semble,  the  creditor  receives 
his  whole  debt  from  the  surety's  estate  {\). 

The  bankrupts,  Robert  and  John  Cam- 
pion, were  bankers,  in  partnership,  at  Whit- 
by. John  Campion  also  carried  on  the 
business  of  a  ship-builder,  in  partnership 
with  William  Campion.  Williams,  Deacon, 
&  Co.,  bankers,  of  London,  who  were  the 
correspondents  of  the  Whitby  Bank,  applied 
to  them  in  April  1841,  for  a  security  for  the 
balance  then  due  and  to  become  due  from 
them,  whereupon  the  Whitby  banking  firm 
applied  to  William  Campion,  one  of  the 
ship-building  firm,  to  join  in  certain  notes 
of  hand  and  a  bill  of  exchange,  which  he 
consented  to  do ;  and  the  three  following 
promissory  notes,  dated  the  24th  of  April 
1841,  payable  on  demand  to  Williams, 
Deacon,  &  Co.,  were  accordingly  given  to 
them,  namely,  a  promissory  note  of  Robert 
Campion  for  10,000^. ;  a  promissory  note 
of  John  Campion  for  5,000Z. ;  and  a  promis- 
sory note  of  William  Campion  for  5 ,0001.  A 
bill  of  exchange,  dated  the  same  day,  drawn 
by  the  firm  of  Robert  and  John  Campion, 
upon  and  accepted  by  the  firm  of  John  and 
William  Campion,  for  7,000^.,  payable  to 
the  order  of  Robert  and  John  Campion,  on 
demand,  was  by  them  specially  indorsed 
to  Williams,  Deacon,  &  Co.  On  the  19th 
of  May  1841,  a  fiat  was  issued  against  John 
and  William  Campion,  under  which,  William 
Brown,  Henry  Simpson,  and  Barker  W. 
Barker,  the  petitioners,  were  appointed  as- 
signees. On  the  22nd  of  the  same  month, 
a  fiat  was  issued  against  Robert  and  John 
Campion,  under  which,  the  petitioners, 
Brown  and  Barker,  together  witfi  William 
Addison,  were  appointed  assignees.  The 
balance  due  from  the  banking  firm,  at  the 
date  of  their  fiat  to  Williams,  Deacon,  & 
Co.,  amounted  to  5,458^.  At  the  date  of 
these  fiats,  John  and  William  Campion 
had  overdrawn  their  account  with  the  bank-, 
ing  firm,  to  the  amount  of  9,433Z.  19^.  On 
the  27th  of  April  1842,  the  assignees  of  the 

(1)  This  rule,  if  carried  out,  might  lead  to  great 
injustice  in  some  instances.  Suppose  the  surety 
had  guaranteed  1,0002.,  and  owed  the  principal  cre- 
ditor a  deht  of  the  same  amount,  and  bis  estate  paid 
\5s,  in  the  pound,  it  would  be  charged  with  1,500i., 
being  56oi.  more  than  it  ought  to  pay.  Several 
similar  oaaea  might  easily  be  put. 
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banking  firm  petitioned  this  Court  for  leave 
to  prove  against  John  and  William  Campion 
for  that  debt.  At  a  dividend  meeting,  held 
on  the  17tb  of  last  May,  and  before  that 
petition  was  heard,  Williams,  Deacon,  &  Co. 
proved  against  the  separate  estate  of  John 
Campion,  for  5,000Z.,  on  his  promissory 
note,  and  against  the  separate  estate  of  Wil- 
liam Campion,  for  5,000^.,  on  his  promissory 
note,  and  they  proved  against  the  joint 
estate  of  John  and  William  Campion  for 
458^.  upon  the  bill  of  exchange  for  7)000Z., 
accepted  by  them.  They  also  proved  against 
the  separate  estate  of  Robert  Campion,  for 
5,458/.,  on  his  promissory  note  for  10,000/. 
The  petition  then  stated,  that  previously 
to  the  holding  of  the  meeting,  and  with  a 
view  to  the  presentation  of  the  petition,  a 
claim  had  been  made  and  entered  on  behalf 
of  the  estate  of  Robert  and  John  Campion 
against  the  estate  of  John  and  William 
Campion,  for  9,433/.  19^.,  as  the  balance 
of  account  between  the  two  firms,  and  on 
the  occasion  of  the  proofs  by  Williams, 
Deacon,  &  Co.,  the  commissioners  under 
the  fiat  against  John  and  WDliam  Campion, 
caused  ti^e  following  memorandum  to  be 
made  and  filed  with  the  proceedings  :— 
"Whitby,  17th  of  May  1842. 
Rs  John  and  William  Campion. 

Admit  proof  by  Williama,  Deacon,  &  Go. 
against  John  Campion's  private  estate  on 
his  promissory  note 5,000 

The  same  against  Willi&m  Campion  on  his 
promissory  note • .. ..  5,000 

Admit  proof  against  John  and  William  Cam- 
pion s  joint  estate  for  458i.,  part  of  their 
acceptance  of  7,O00A,  being,  with  the  other 
proofs,  the  total  debt  of  Williams  &  Co., 

Tiz .  5 ,45  8/. 45  8 

£.      s.  d. 

Afem.— That  the  claims  of  Robert  and 
John  Campion  against  John  and 
William  Campion  for 9,433  19  0 

Bereducedby 5,458    0  0 

And  the  proof  of  the  sssignees  of  Robert 

and  John  Campion  to  be  for 8,975  19  0 

"  Query. — As  to  the  claim  by  the  separate  estates 
of  John  and  William  Campion,  upon  the  joint  estate 
of  John  and  William  Campion,  for  5,000/.,  elected 
by  Williams  5c  Co.,  to  be  taken  out  of  the  separate 
estate,  being  part  of  9,483^  19<.,  the  real  debt  of 
John  and  William  Campion  to  Robert  and  John 
Campion. 

"Mem.— Supposed  that  the  joint  estate  will  be 
liable  for  any  surplus." 

The  petition  further  stated,  that  in  con- 
sequence of  the  last-mentioned  proceedings, 


the  petitioner  Simpson,  on  the  28th  of  May 
1842,  made  an  affidavit  in  opposition  to  the 
petition  of  the  petitioners  Brown,  Baiker 
and  Addison,  and  thereby  submitted  to  the 
Court,  whether  the  debt  of  9,433Z.  19*. 
should  not  be  reduced  by  5,458/.,  proved 
by  Williams,  Deacon,  &  Co.  against  the 
respective  separate  and  joint  estates  of  John 
and  William  Campion.  That  the  petition 
came  on  to  be  heard  on  the  3rd  of  June  last, 
and  it  then  appearing  to  the  Court  that  the 
claims  of  any  parties  representing  or  inter- 
ested in  the  joint  and  separate  estates  of 
John  and  William  Campion,  against  the 
estate  of  Robert  and  John  Campion,  in  re- 
spect of  the  proofs  by  Williams,  Deacon,  & 
Co.,  could  not  be  conveniently  entered  into 
on  the  hearing  of  that  petition,  but  ought  to 
be  made  the  subject  of  an  independent  ap- 
plication, the  Court  ordered  that  the  assig- 
nees of  Robert  and  John  Campion  should 
be  at  liberty  to  prove  against  flie  estate  of 
John  and  William  Campion,  for  9,438/.  19*., 
and  that  the  payment  of  any  dividends  on 
such  proof  should  be  suspended  till  after 
the  11th  of  July  then  instant,  which  time 
was  fixed  for  the  purpose  of  enabling  the 
Court  to  deal  therewith,  in  the  event  of  any 
application  being  made  to  it  in  respect  th»e- 
of.  That  a  dividend  had  been  declared  upon 
the  joint  estate  of  John  and  ^illlliam  Cam- 
pion, after  the  rate  of  Is.  6d.  in  the  pound ; 
upon  the  separate  estate  of  John  Campion, 
after  the  rate  of  28,  4d.  in  the  pound ;  and 
Upon  the  separate  estate  of  William  Cam- 
pion, after  the  rate  of  3*.  in  the  pound ;  and 
the  sums  then  payable  to  Williams,  Deacon, 
St  Co.  from  such  estates  upon  their  proo&, 
were  as  follows,  (that  is  to  say,)  fix)m  the 
joint  estate  of  John  and  William  37/.  4*., 
from  the  separate  estate  of  John  583/.  6«.  8il., 
and  from  the  separate  estate  of  William 
750/.,  and  that  no  dividend  had  been  paid  on 
the  separate  estate  of  Robert.  The  petition 
then  submitted,  that  the  estate  of  Robert 
and  John  had  been  exonerated,  and  that 
relief  ought  to  be  afforded  either  by  the 
reduction  of  the  proof  which  had  been  ad- 
mitted on  behalf  of  that  estate  upon  the 
estate  of  John  and  William,  or  by  the  ad- 
mission of  a  cross-proof  upon  the  estate  of 
Robert  and  John,  in  favour  of  the  estate  of 
John  and  William.  It  also  submitted,  that 
proofs  ought  to  be  admitted  upon  the  joint 
estate  of  Robert  and  John,  in  fiivour  of  the 
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sepante  estates  of  John  and  William,  for  the 
dividends  then  payable,  or  which  should 
thereafter  become  payable,  out  of  such  sepa* 
rate  estates,  to  Williams,  Deacon,  &  Co.,  in 
respect  of  the  debts  of  Robert  and  John 
Campion.  It  also  submitted,  that  a  proof 
which  had  been  admitted  against  the  sepa- 
rate estate  of  William  in  £ivour  of  the  estate 
of  Robert  and  John,  for  493^.  Ss,  4i.,  ought 
to  be  expunged,  and  the  amount  thereof 
set  off  against  die  amount  sought  to  be 
proved  on  behalf  of  the  estate  of  William 
against  the  joint  estate  of  Robert  and  John. 
The  petition  prayed,  that  the  petitioner's 
proof  on  behalf  of  the  estate  of  Robert  and 
John  against  the  estate  of  John  and  William, 
for  9,433/.  19«.,  might  be  reduced  by  458/., 
or  otherwise  that  the  petitioners,  as  assig- 
nees of  the  estate  and  effects  of  John  and 
William  Campion,  might  be  at  liberty  to 
prove  against  the  estate  of  Robert  and  John 
Campion  for  that  sum.  And  that  it  might 
be  declared  that  the  petitioners,  as  repre- 
senting the  separate  estates  of  John  and 
William,  were  entitled  to  prove  against  the 
joint  estate  of  Robert  and  John,  for  the 
amount  of  the  dividends  which  had  been 
or  should  thereafter  be  paid  out  of  such 
separate  estates  to  Williams,  Deacon,  &  Co., 
upon  the  promissory  notes  given  to  them  by 
John  and  William,  and  to  receive  the  debt 
of  the  firm  of  Robert  and  John  Campion. 
And  that  the  petitioners  might  accordingly 
be  at  liberty,  on  behalf  of  the  separate  estate 
of  John  Campion,  to  prove  immediately 
against  the  joint  estate  of  Robert  and  John 
Campion,  for  583/.  6s,  Sd.,  then  payable  to 
Williams,  Deacon,  &  Co.,  out  of  such  sepa- 
rate estate,  and  on  behalf  of  the  separate 
estate  of  William,  to  prove  against  the  same 
joint  estate,  either  for  the  whole  of  the  750/., 
then  payable  to  Williams,  Deacon,  &  Co., 
out  of  such  last-mentioned  separate  estate, 
or  for  the  residue  of  that  sum,  after  deducting 
thereout  493/.  Ss,  4^.,  in  respect  of  the 
proof  made  against  the  estate  of  William,  on 
behalf  of  the  estate  of  Robert  and  John ; 
and  in  case  a  proof  should  be  admitted  on 
behalf  of  the  estate  of  William,  for  the  resi- 
due only  of  the  dividend  paid  out  of  that 
estate  to  Williams,  Deacon,  ft  Co.,  after 
deducting  493/.  Ss.  4(/.,  then  that  the  proof 
admitted  against  the  estate  of  William,  for 
the  last-mentioned  sum  might  be  expunged. 
And  that  the  petitioncars  might  be  at  liberty 


tliereafter  to  prove  from  time  to  time  against 
the  estate  of  Robert  and  John,  on  behalf  of 
the  separate  estates  of  John  and  William, 
for  the  amount  of  the  dividends  that  might 
be  thereafter  paid  out  of  such  estates  re- 
spectively to  Williams,  Deacon,  &  Co.,  in 
respect  of  the  said  promissory  notes,  as  and 
when  such  dividends  shall  from  time  to  time 
be  paid. 

Mr,  Anderdon, — As  William  Campion- 
was  a  surety  for  the  debt,  which  the  Whitby 
Bank  owed  to  the  London  bankers,  and 
that  debt  has  been  proved  against  his  estate, 
the  petitioners,  as  his  assignees,  are  entitled 
to  stand  in  the  situation  of  the  London 
bankers,  and,  to  the  extent  that  the  proof  of 
the  London  bankers  against  his  estate  has 
exonerated  the  estate  of  the  principal  debtors, 
to  be  reimbursed  or  indemnified  out  of  their 
estate.  The  proof  of  the  London  bankers 
against  the  estate  of  William,  has  exonerated 
the  estate  of  the  principal  debtors,  if  not  to 
the  extent  of  such  proof,  at  least  to  the  ex-» 
tent  of  the  dividends  paid  thereon.  Though 
proof  may  not  be  equivalent  to  payment,  as 
against  any  parties  liable,  who  are  still 
solvent,  it  must  be  equivalent  to  payment, 
where  all  parties  liable  are  bankrupt,  for 
then  there  is  no  other  mode  of  working  out 
payment  but  by  proof.  The  admission  of 
a  proof  by  one  bankrupt  firm  against  an- 
other, one  of  the  bankrupts  being  a  partner 
in  each,  lets  in  all  the  equities  between  them. 

Mr,  Bacon  and  Mr,  Thomas  Turner. — 
The  petitioners  cannot  claim  as  sureties, 
unless  they  have  paid  the  debt  on  behalf  of 
their  principal ;  proof  is  not  equivalent  to 
payment  for  this  purpose. 

[Sir  John  Cross. — In  any  of  the  cases 
upon  this  question,  were  the  sureties  debtors 
to  the  principal?  Suppose  there  was  no 
bankruptcy,  and  the  Whitby  bankers  called 
upon  the  ship-builders  for  the  debt,  they 
would  say,  "  No,  we  have  guaranteed  a  debt 
to  the  London  bankers — ^relieve  us  from  that 
before  we  pay  you."] 

That  principle  cannot  be  applied  in  bank- 
ruptcy. The  ship-building  firm  had  paid 
nothing  to  Williams  &  Co.  Accepting  a  bill 
for  another  does  not  create  the  relation  of 
debtor  and  creditor.  In  bankruptcy,  no  debt 
is  in  general  proveable  but  what  is  due  at 
the  time  of  the  bankruptcy.  A  surety  can- 
not prove  against  the  principal,  unless  he 
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lias  fully  discharged  the  liability — Ex  parte 
Rawson  (2). 

Mr.  Jlnderdon,  in  his  reply,  confined  his 
case  to  the  prayer,  that  a  proof  for  750Z., 
and  any  other  dividends  which  might  be 
paid  to  Williams,  Deacon  &  Co.  from  Wil- 
liam Campion's  estate,  might  be  proved 
against  the  estate  of  Robert  and  John ;  and 
urged,  that  as  the  London  bankers  had 
proved  against  the  estate  of  William  alone 
and  John  alone,  they  could  not  now  prove 
against  the  estate  of  Robert  and  John. 

Cur,  adv,  vuU. 

July  80. — Sir  John  Cross. — In  this 
case  Aere  were  two  partnerships  between 
three  brothers.  Robert  and  John  Campion  . 
were  bankers,  and  John  and  William  Cam- 
pion were  ship-builders.  John  was  a  part- 
ner in  both  firms.  The  banking  firm  has 
proved  against  the  ship-building  firm,  for 
9,433^.  \9s.  Messrs.  Williams,  Deacon  & 
Co.,  the  London  bankers,  the  correspondents 
of  the  Whitby  Bank,  have  proved  for  5,000Z., 
against  the  separate  estates  of  each  of  the 
ship-builders,  who  had  guaranteed  a  debt 
due  to  them  from  the  Whitby  Bank.  The 
separate  estates  have  paid  dividends  on  these 
proofs,  on  that  of  John,  amounting  to 
583^.  6^.  8(2.,  on  that  of  William  to  7501. 
The  petitioners  claim,  first,  to  reduce  the 
proof  made  on  behalf  of  the  banking  firm, 
by  the  amount  of  proof  made  by  the  London 
bankers  against  their  estates.  There  was 
no  ground  upon  which  to  support  that  claim, 
and  it  was  given  up,  because  the  9,433Z.  1 9^. 
is  a  joint  debt  of  the  two,  and  the  5,000^. 
is  a  separate  debt  of  each,  therefore  there 
could  not  be  any  set-off  between  them.  At 
last  the  claim  of  the  petitioners  was  reduced 
to  a  claim  for  256^.  11«.  %d.  (3),  and  that 
is  the  foundation  of  all  the  rights  insisted 
upon.  It  is  insisted,  that  the  dividends 
paid  by  Williams's  estate,  having  pro  ianto 

(2)  J«o.  274. 

(3)  This  Bom  added  to  the  debt  of  498i.  %$,  4<l., 
which  William  Campion  owed  the  firm  of  Robert 
and  .Tohn,  makea  ap  750{.,  the  amoant  of  the  divi- 
dends paid  on  his  estate  to  Williams,  Deacon  &  Co. 
It  appears  to  have  escaped  His  Honour^s  notice, 
that  458<.  had  been  proved  by  Williams.  Deacon  U 
Co.  against  the  joint  estote  of  John  and  William, 
upon  the  bill  of  exchange  for  7i000(.  It  would 
seem,  that  if  that  debt  had  been  paid  bjr  them,  or 
wholly  discharged  by  a  payment  of  part,  relief 
might  have  been  obtained  under  the  52nd  seetlon  of 
the  Bankrupt  Act. 


exonerated  the  Whitby  Bank,  are  an  exone-^ 
ration  of  the  bankrupts'  estate ;  but  there 
has  been  no  exoneration ;  and  there  is,  there- 
fore, no  foundation  for  the  daim  set  up. 
The  petition  must  be  dismissed;  but  I 
shall  make  no  order  as  to  the  costs. 


1 842.  (Ex  parte  rogbes  re  haonus. 
My  23,  29.  \Ex  parte  ukgw&  re  likQViss. 

Petitioning  Creditor's  Debt,  Substitution  of 
^Costs  of  Bankrupt — Solicitor's  Lien, 

Where  part  of  the  debt  upon  which  the 
fiat  was  issued^  turns  out  to  be  not  owing  to 
the  petitioning  creditor,  other  creditors,  whose 
debts  were  incurred  not  anterior  to  such 
part,  may  unite  with  him  in  petitioning  for 
an  order  that  the  fiat  mag  proceed. 

Quaere — Does  the  ISih  sect,  of  6  Geo.  4. 
c.  16.  authorizing  the  Court  to  direct  a  fiat  to 
proceed,  apply  where  the  alleged  debt  of  the 
petitioning  creditor  had  no  existence  ? 

Though  the  Court  will  not  give  costs  to  an 
uncertificated  bankrupt  successfully  peti" 
Honing  under  his  fiat,  it  will  provide  for 
the  satisfaction  of  his  solicitor's  bill  of  costs^ 
if  he  has  not  been  paid  or  indemnified  from 
other  quarters. 

In  the  month  of  May  last,  the  bankrupt 
petitioned  the  Court,  that  the  fiat  issued 
against  him  might  be  annulled  on  the 
ground  of  the  insufficiency  of  the  petitioning 
creditor's  debt.  On  referring  to  the  report 
of  the  proceedings  on  that  petition,  con* 
tained  in  a  previous  page  (1),  it  will  be 
seen  that  the  fiat  had  issued  on  two  debts, 
but  that  the  bankrupt  had  successfully  im- 
peached one  of  them,  namely,  that  of  Messrs. 
Holtum,  for  161.  }0s.  Sd.  by  shewing,  that 
on  the  6th  day  of  January  last  they  had  re- 
ceived a  bill  for  631  15s.  lOid.,  part  of  it, 
which,  at  the  date  of  the  fiat,  was  no|;  in 
their  possession,  but  in  that  of  an  indorsee 
for  value.  The  Court,  on  that  occasion, 
directed  the  petition  to  stand  over,  to  give 
some  other  creditors  an  opportunity  of  ap- 
plying, for  the  prosecution  of  the  fiat  under 
the  18th  section  of  the  Bankrupt  Act; 
and  George  Samuel  Rogers,  and  several 
other  of  the  creditors,  who  had  proved  un- 

(1)  See  ante,  p.  82. 
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der  the  fiat  (and  whose  debts,  with  the  re« 
mainder  of  Holtum's  debt  and  the  nnirn* 
peached  debt  of  the  other  original  petitioning 
creditor,  amounted  to  200Z.),  presented 
their  petition  accordingly,  and  it  now  came 
on  for  hearing ;  and  the  suspended  petition 
of  the  bankrupt  was  also  put  in  the  paper, 
to  be  finally  disposed  of  at  the  same  time. 
The  petition  of  Refers  and  the  other  cre« 
ditors,  his  co-petitioners,  prayed  that  their 
debts  might  be  substituted  for  the  debt  of 
6SL  155.  I0\d.  of  the  Holtums,  which  had 
been  found  insufficient. 

The  petition  stated,  that  John  Sykes  and 
William  King,  two  of  the  petitioners,  had 
proved  a  debt  of  59^.  14«.  2c{.,  of  which 
36/.  6m.  lid,  became  due  not  anterior  to 
the  6th  of  January  1842,  and  that  the  debts 
of  the  other  petitioners  were  incurred  not 
anterior  to  that  day. 

From  the  evidence  read  on  the  part  of 
the  bankrupt,  it  appeared,  that  the  debt  of 
Holtum  consisted  in  part  of  a  biU  for 
632.  159.  lO^d.y  given  on  the  6th  of  Janu- 
ary for  a  debt  then  due,  and  partly  of  a 
sum  of  121,  and  upwards,  incurred  in  the 
month  of  March  last. 

Mr,  Anderdon  and  Mr,  Baco%  for  the 
petitioners. 

Mr.  K.  S,  Parker  and  ilfr.  WHght,  for  the 
bankrupts. — The  fiat  was  originally  issued 
on  the  assumption  that  Holtum  &  Co.,  were 
creditors  to  the  amount  of  762.  and  up- 
wards, but  it  turns  out  that,  as  to  632. 
ISs.  I0\d,^  they  were  not  creditors  at  all, 
inasmuch  as  they  had  received  a  bill  for 
that  amount,  and  had  indorsed  it  away 
before  the  act  of  bankruptcy.  To  that 
amount,  therefore,  the  debt  was  not  merely 
defective,  but  it  did  not  subsist  at  all :  the 
case  is  not,  therefore,  within  the  statute. 
By  the  18th  sect,  of  the  act,  it  is  provided, 
that  the  new  debt  should  be  not  anterior  to 
the  debt  found  insufficient.  Here  it  cannot 
be  said  that  the  debts  of  the  present  peti- 
tioner are  not  anterior  to  a  debt  found  insuffi- 
cient, for  the  632.  155.  I0\d,  was  no  debt  at 
all ;  and  no  new  debt  can  be  said  to  be  not 
anterior  to  what  has  no  existence — Ex  parte 
UOathome  (2). 

Mr.  Anderdan  was  not  called  upon  in 
reply. 

(2)  1  Mont  D.  &  D.  338.  Reported  on  the 
qoestion  of  Cotts  in  10  Law  J.  Rep.  (n.s.)  Bankr. 
10. 


Sir  John  Cross.— -The  petitioners  shew 
sufficient  debts  proved,  if  they  were  not 
anterior  to  the  debt  which  has  turned  out  to 
be  insufficient.  It  was  proved  by  the  bank- 
rupt, that  the  insufficient  debt  was  on  a  biU 
given  on  the  6th  day  of  January  last,  for  a 
debt  already  due;  but  the  bankrupt  also 
says,  that  122.  odd  was  contracted  in 
March.  So  much  of  the  petitioning  cre- 
ditor's debt  as  has  been  considered  insuffi- 
cient was,  at  least,  contracted  on  the  6th  of 
January,  prior  to  the  petitioners'  d^hta  (3). 
Let  the  usual  order  be  made  that  the  fiat 
do  proceed. 

Mr.  Parker  then  asked  for  the  costs  of 
the  bankrupt  on  the  former  petition,  in 
which  he  had  succeeded. 

Sir  John  Cross. — How  can  I  give  you 
costs  which  will  immediately  become  the 
property  of  the  assignees  ? 

Mr.  Parker. — ^The  solicitor  is  entitled  to 
a  lien  upon  them,  and  to  that  extent  they 
would  not  become  the  property  of  the  assig- 
nees. 

Sir  John  Cross. — The  Court  will  do 
what  it  can  to  protect  the  solicitor ;  but  as 
it  is  improbable  that  his  costs  have  not 
abready  been  provided  for,  the  Court  will 
require  an  affidavit  negativing  any  such 
presumption,  before  it  will  interfere  in  his 
behalf. 

July  29th. — ^An  affidavit  of  the  solicitor 
was  on  this  day  produced,  and  the  Court 
directed  that  the  costs  of  the  bankrupt  and 
the  assignee  on  the  first  petition,  should  be 
paid  by  Messrs.  Holtum,  the  petitioning 
creditors. 


1842.     \  Ex    parte     scholefirld     re 

June  15./  SCHOLEFIELD. 

Indictment — Allowance  for  Defence  of 
Bankrupt — Bankrupt  Assignee. 

The  Court  will  not  direct  an  allowance 
to  be  made  to  a  bankrupt,  to  enable  him  to 
defend  an  indietmentf  on  the  representation 

(8)  It  would  appear  that  thia  question  was  im- 
material, for.  aa  tJie  1 2L  atill  remained  an  eaaential 
part  of  the  debts  upon  which  the  fiat  waa  to  be  sup- 
ported, that  fact  alone  would  prevent  the  petitioning 
creditor's  debt  from  dating  earlier  than  the  period 
when  it  waa  incurred.  If  the  12L  had  not  so  re> 
mained,  the  order  could  not  hare  been  made  upon 
the  evidence  before  the  Court. 
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that  hi»  acquittal  wotdd  prove  beneficial  to 
the  estate,  where  any  of  the  assignees  object. 
Semble — An  assignee  who  has  become 
bankrupt^  is  incompetent  to  act,  even  brfore 
his  removal. 

On  the  7th  of  March  1842, — 
Mr.  Elderton,  on  behalf  of  the  bankrupt, 
applied  to  the  Court  to  direct  the  allowance 
of  funds  out  of  the  assets,  to  enable  the  ap- 
plicant to  defend  an  action  against  a  party 
claiming  to  prove  for  a  sum  of  1,180/.  On 
an  indictment  the  petitioner  had  been  found 
guilty,  but  had  obtained  a  rule  for  a  new 
trial,  on  which,  if  the  defence  succeeded,  he 
represented  that  the  estate  would  be  mate- 
rially benefited;  upon  which  occasion  the 
Court,  upon  the  understanding  that  the  as- 
signees (who  appeared  by  Mr.  Keene)  con- 
sented to  the  application,  granted  an  order 
for  lOOZ.  One  of  the  assignees  having 
refused  to  avail  himself  of  the  permission, — 

Mr,  Elderton  applied  for  an  order, 
making  it  compulsory  on  the  assignees  to 
grant  the  allowance,  and  dted  Gregg  v. 
Taylor  {\), 

Mr.  Keene,  for  the  official  assignee  and 
one  of  the  creditors'  assignees,  offered  no 
opposition  to  the  order;  but 

Mr,  Bacon,  for  the  other  assignee,  ob- 
jected to  the  order,  as  it  was  not  proved  that 
the  allowance  would  be  for  the  benefit  of 
the  estate,  and  urged,  that  the  &ct  of  the 
assignees  objecting,  was  a  sufiicient  reason 
for  the  Court  not  making  the  order.  The 
consent  of  the  other  creditors'  assignee  is 
immaterial,  as  he  has  become  bankrupt,  and 
liable  to  be  removed. 

Sir  John  Cross. — I  cannot  listen  to  what 
an  assignee,  who  has  himself  become  bank- 
rupt, may  say,  as  he  is  liable  to  be  removed, 
and  is  virtually  no  longer  an  assignee;  and  if 
this  were  not  so,  neither  he  nor  the  official 
assignee  do  more  than  submit  without  opposi- 
tion. I  do  ndt  find,  therefore,  that  two  of  the 
assignees  consent,  as  represented  ;  the  third 
dissents.  I  am,  therefore,  of  opinion,  that 
this  petition  must  be  dismissed  (2). 


^a;|>ar^«  LIVINGSTONE  re  cooke. 


1842 
June  15 

Jurisdiction — Removal  of  Trustee — Ire^ 
land. 

The  Court  of  Review  has  jurisdictum  to 
remove  a  trustee  of  real  property  in  Ireland 
who  has  become  bankrupt  in  England, 

In  this  case,  which  was  a  petition  for  the 
removal  of  the  bankrupt  from  the  office  of 
trustee,  the  bankrupt,  who  appeared  in  per- 
son, objected  to  the  jurisdiction  of  the  Court, 
because  part  of  the  trust  property  was  real 
estate  in  Ireland  (1). 

Mr,  Lovat,  for  the  petitioners. 

Mr.  Heathfield,  for  the  official  assignee. 

Mr,  Rogers  and  Mr,  BourdiUon,  for  dif- 
ferent cestui  que  trusts. 

Sir  John  Cross. — ^The  bankruptcy  being 
in  England,  this  Court  has  jurisdiction  to 
remove  a  trustee,  though  the  property  be 
situated  in  Ireland.  I  shall  th^efore  nuke 
the  usual  order. 


(])  4  Rubs.  479. 
(2)1 


,_>  See  Nye  i>.  Maule,  4  Myl.  &  Cr.  842  ;  i.e.  8 
Law  J.  Rep.  (n.s.)  Cbanc.  829 ;  Johnaton  v.  Todd, 
8  Beav.  218. 


1842      1 
J        A    >  Ex  parte  rickes  re  mortin. 

Solicitor  to  the  Fiat — Leave  to  bid. 

The  solicitor  to  the  fiat  was  tdlowed,  with 
the  consent  of  the  assignees,  to  bid  at  the  sale 
of  part  of  the  bankrupt's  property,  of  which 
he  was  mortgagee. 

In  this  case,  Mr,  Bagshawe  applied  for 
leave  for  the' solicitor  to  bid  at  ^e  sale  of 
some  of  the  bankrupt's  real  estates.  The 
solicitor  was  a  mortgagee  on  the  estates. 

Mr.  Heale  consented  to  the  prayer  of  the 
petition  on  behalf  of  the  assignees.  ' 

Sir  John  Cross  made  the  order  (2). 

(1)  See  6  Geo.  4.  c.  16.  ■.  79»  in  which  Ireland  is 
ezpreaaly  mentioned  with  reference  to  a  troatee  of 
stock  in  any  public  company,  bat  not  with  reference 
to  real  estate ;  whereas  in  section  64,  and  the  sub- 
stituted proYision  of  3  &  2  Will.  4.  o.  56.  s.  26, 
which  relate  to  real  estates  in  which  the  bankrupt 
has  a  beneficial  interest,  IreUnd  is  also  expressly 
named. 

(2)  See  £z  parte  Towne,  2  Mont  &  Ayr.  29 ; 
8.  c.  4  Dea.  &  Chit  519;  4  Law  J.  Rep.  (n.s.) 
Bsnkr.  2. 
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1842.     \  Ex  parte  kenrick  hakfson 
April  25.  J  re  burkitt. 

Dividend — Clerk's  Salary. 

Semble — The  payment  of  six  months' 
salary  to  a  clerk  or  servant,  will  be  made  when 
a  balance  in  favour  of  the  estate  is  ascer- 
tained, and  before  a  dividend  is  declared, 

Mr,  Ellis,  on  behalf  of  the  petitioner, 
asked  for  an  order  for  payment  of  six 
months*  salary,  amounting  to  31Z.,  due  to 
him  as  clerk  to  the  bankrupt. 

Mr.  Anderdon,  for  the  assignees, — The 
petitioner,  though  entitled  to  be  paid  in  full, 
is  not  entitled  in  priority  to  the  other  credi- 
tors. The  commissioner  has  declined  to 
declare  a  dividend  during  the  pendency  of 
an  action  by  the  assignees  for  die  recovery 
of  further  assets.  By  the  48th  section,  the 
time  of  payment  is  not  fixed,  and  it  is  there- 
fore discretionary. 

[Sir  J.  Cross. — How  does  the  petitioner 
shew  a  right  to  priority  of  payment  over  the 
expenses  of  executing  the  fiat  ?] 

Mr.  ElUs. — Any  delay  in  payment  of 
servants  is  evidently  contrary  to  the  spirit 
of  the  clause  of  the  act,  and  the  petitioner 
was  entitled  to  immediate  payment  under 
the  order  of  the  commissioner. 

Mr.  Anderdon. — The  order  was  made 
when  no  assets  existed,  when  there  was 
nothing  in  hand,  and  when  it  was  difficult 
to  say  what  could  be  realized. 

Mr.  Ellis. — It  is  un£ur  towards  the  pe- 
titioner to  leave  his  money  in  a  fund  which 
might  be  increased,  for  die  benefit  of  the 
creditors,  by  the  result  of  an.  action,  which 
could  confer  no  benefit  on  him. 

Sir  J,  Cross. — ^By  the  general  law,  the 
creditors  come  in  for  their  due  proportion 
on  distribution ;  but  by  the  6th  of  Geo.  4. 
an  exception  was  engrafted  in  £&vour  of 
derks  and  servants,  entitiiog  them  to  cer- 
tain payments  in  full,  not  saying  when,  but 
merely  allowing  the  whole  instead  of  a  divi- 
di6nd  on  the  amount.  This  being  an  ex- 
ception to  the  general  rule,  the  Court  is 
not  bound  to  give  it  a  libend  construction, 
but  it  ought,  rather,  as  an  exception,  to  be 
construed  strictly.  Neither  orders  nor  sta- 
tute say  anything  about  time,  as  in  the  case 
of  the  expenses  of  the  petitioning  creditor. 
It  is,   therefore,  requisite  to  look  to  the 
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means  of  payment  of  the  expenses  of  work- 
ing the  fiat.  An  action  to  recover  assets 
is,  if  approved,  legitimately  part  of  the 
working.  It  would  not  be  right  before  it 
is  ascertained  that  there  will  be  a  balance 
in  favour  of  the  estate,  to  order  payment  to 
the  petitioner.  It  will  be  better  for  him 
to  accept  the  offer  of  the  asagnees,  and  let 
the  petition  stand  over  unt£  the  result 
shall  become  known.  It  will  not  be  re- 
quisite to  wait  for  a  dividend,  but  merely 
until  it  shall  be  seen  that  there  will  be 
a  sufi^dent  fund  after  the  expenses  of  the 
action  and  the  working  of  the  commission 
have  been  paid. 


1842.     \  J,        ^ 
June  16    i         ^      Lovrrr  re  mortin. 

Assigne&^^Permission  to  bid. 

An  assignee,  with  the  consent  of  his  co- 
assignee  and  a  great  majority  of  the  creditors, 
allowed  to  bid  at  the  sale  of  the  bankrwpt's 
property. 

Mr.  Bayshawe  applied  on  behalf  of  one  of 
the  assignees,  for  leave  to  bid  at  the  sale  of 
some  of  the  bankrupt's  real  estate.  It  was 
proved  by  affidavit,  that  nine  out  of  eleven 
creditors,  including  his  co-assignee,  con- 
sented to  the  petition. 

Mr.  Heale,  for  the  co-assignee. 

The  Court,  after  some  hesitation,  made 
the  order  (1). 


1842. 
July  14. 


Ex  parte  dobson  re  boult. 


Mortgage — Railway  Shares. 

An  equitable  mortgagee  of  railway  shares 
is  entitled,  on  a  sale  thereof,  to  be  repaid  out 
of  the  proceeds  the  amount  of  calls  paid  by 
him  to  prevent  a  forfeiture. 

In  this  case,  which  was  the  common  pe- 
tition of  the  equitable  mortgagees  of  some 
shares  in  the  Great  North  of  England  Rail- 
way, praying  a  sale  in  the  usual  form,  one 
of  the  questions  raised  was,  whether  the 
petitioners  were  entitied  to  be  repaid  out  of 

(I)  See  Ex  parte  Thwaitei,  1  MoDt&  Ayr.  323  ; 
8.  c.  8  Law  J.  Rep.(N.8.)  Bankr.48  ;  aitd  Ex  parte 
MorUad,  1  Moiit.&  M'Ar.  76. 
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the  proceeds  of  the  sale,  the  amount  of  the 
calls  paid  by  them  on  the  shares. 

Mr.  Bacon,  for  the  petitioners. 

Mr.  CrompUm  and  Mr.  BlundeU,  for  the 
assignees. 

Sir  John  Cross. — The  petitioners,  for 
the  preservation  of  the  property,  and  to 
prevent  a  forfeiture,  have  paid  the  calls. 
If  these  shares  should  be  sold,  the  chief 
value  of  them  will  result  from  the  payment 
of  those  calls.  The  petitioners,  therefore, 
are  entitled  to  be  paid  the  amount  of  the 
caUs  out  of  the  proceeds  of  the  sale,  and  a 
direction  for  that  purpose  must  be  added  to 
the  usual  order  for  sale. 


1842.     \    J.         ,        , 

Julv  14      I  ^^  ^^  BRIDGMAN. 

Assignees,  Costs  of- — Leave  to  prove. 

The  assignees  are  not  entitled  to  their 
costs  of  appearing  on  a  petition  for  leave  to 
prove,  where  they  have  no  opposition  to  make^ 
though  they  have  been  served. 

Mr.  Goldsmid  appeared  on  behalf  of  the 
assignees,  on  a  petition  by  the  bankrupt, 
for  leave  for  himself  or  some  other  party  to 
prove  against  his  estate  for  a  debt  due  from 
him,  as  the  executor  of  one  William  Charles 
Bridgman,  and  asked  for  their  costs,  on  the 
ground  of  their  having  been  served. 

Mr.  Sheffield,  for  die  petitioners. 

Sir  John  Cross. — The  appearance  of  the 
assignees  is  quite  gratuitous ;  I  cannot  make 
the  petitioners  pay  their  costs.  They  may 
take  them  out  of  die  estate. 


1842.     \    J. 

July  15.    J  ^^        BARNETT  re  COHEN. 

Assignee,  Petition  to  remove — Proof, 
A  creditor  may  petition  the  Court  for  the 
removal  of  an  assignee,  though  he  has  not 
proved  his  debt. 

An  affidavit  by  the  solicitor  of  the  peti- 
titioner  as  to  his  belief,  is  not  sufficient  evi- 
dence  of  his  being  a  creditor  on  an  applica- 
tion for  the  removal  of  such  assignee. 

This  was  the  petition  of  a  creditor  on  the 
estate,  who  had  not  proved,  and  prayed  the 


removal  of  an  assignee  who  had  become 
insolvent. 

Mr.  Jeremy,  for  the  petitioner. 

Mr.  Anderdon  objected,  that  the  peti- 
tioner had  no  locus  standi  in  this  court,  as 
he  had  not  proved  under  the  bankruptcy. 

Sir  John  Cross  was  about  to  make  the 
order  prayed,  observing,  that  this  was  the 
complaint  of  a  person  who  stated  on  his  oath, 
that  he  was  a  creditor  of  the  estate,  when 

Mr.  Anderdon  objected,  that  there  was 
no  other  affidavit  than  that  of  the  solicitor 
of  the  creditor,  as  to  his  belief,  upon  which 

His  Honour  observed,  that  this  was  not 
sufficient,  and  dismissed  the  petition,  with 
costs. 


1842.     \       Ex  parte  sherborn  re 

July  16.    J  STANFORD. 

Costs— Substitution  of  New  Petitioning 
Creditor's  Debt. 

The  costs  of  an  application  to  substitute  a 
new  petitioning  creditor's  debt,  directed  to  be 
paid  out  of  the  estate,  where  they  could  not  be 
obtained  from  the  former  petitioning  creditor. 

This  was  the  petition  of  a  creditor  who 
had  proved  under  a  fiat  issued  against  the 
bankrupt  on  the  petition  of  Charles  May- 
nard,  whose  debt  was  found  to  be  insuffi- 
cient. The  petitioner  prayed  that  such  fiat 
might  be  directed  to  proceed  on  his  own 
debt,  and  that  the  costs  of  the  application 
might  be  paid  by  Charles  Maynard,  or  out 
of  the  bankrupt's  estate. 

Mr.  BUton,  for  the  petitioner. 

Mr.  Ralph  Thomas,  for  the  assignees. 

Maynard  did  not  appear. 

It  appeared  from  the  affidavits,  that 
Charles  Maynard  was  in  insolvent  circum-^ 
stances,  and  that  there  was  little  probability 
of  the  petitioner  obtaining  his  costs  from 
him,  and  on  that  account — 

Sir  John  Cross,  on  making  the  order 
prayed,  directed,  that  the  costs  of  the  appli- 
cation should  be  paid  out  of  the  estate,  in 
case  the  petitioner  could  not  obtain  them 
from  Maynard  (]). 

(1)  See  Ez  parte  Lloyd,  2  Dea.  &  Ch.  506,  and 
£z  parte  UUathome.  1  Mont.  D.  &  D.  338  ;  s.c  10 
Law  J.  Rep.  (n.b.)  Bankr.  10. 
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July 
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12.  -^ 
20;  V 
.2.  } 


Ex  parte    john    butler    re 

JAMES  BAKEWELL. 


Third  Fiat — Acquiescence — Order  and 
Disposition. 

If  a  party  who  has  been  twice  ha/nkrupt,  is 
permitted  to  trade  and  acquire  property  with-^ 
cut  interference  on  the  part  of  the  assignees 
or  eredUors  under  the  second  bankruptcy, 
and  becomes  bankrupt  a  third  time,  suchpro- 
perty  will,  in  the  first  instance,  be  distribute 
able  under  the  third  fiat,  and  the  creditors 
under  the  second  fiat  will  only  be  entitled  to 
the  surplus,  though  they  had  not  received 
I5s.  in  the  pound. 

Semble — Parties  interested  under  a  second 
fiat,  under  which  15s.  in  the  pound  was  not 
paid,  wUl  be  bound  by  their  acquiescence  ip 
the  subsequent  trading  of  the  bankrupt,  though 
from  ignorance  of  the  first  bankruptcy,  they 
were  not  cognizant  of  their  rights. 

The  question  raised  in  this  case  was,  whe- 
ther property  which  the  bankrupt  (who  had 
become  so  for  a  third  time)  had  acquired 
after  his  second  bankruptcy  belonged  to  the 
petitioner  as  assignee,  under  the  second  com- 
mission, or  to  the  respondent  who  had  been 
appointed  assignee  imder  the  third  bank- 
ruptcy. 

The  original  petition,  which  was  presented 
by  the  surviving  assignee  under  the  second 
bankruptcy,  was  hei^  on  the  9th  of  July 
1838,  upon  which  occasion  an  order  was 
made,  referring  it  to  the  registrar  to  make 
inquiries  as  to  the  &cts,  and  a  receiver  was 
appointed  in  the  meantime.  Upon  the  prin- 
cipal point,  viz.  whether  the  personal  effects 
in  question  were  in  the  order  and  disposition 
of  the  bankrupt  at  the  time  of  the  third 
bankruptcy,  with  the  true  owner's  consent, 
the  report  of  the  registrar,  which  was  made 
on  the  25th  of  April  last,  was  in  favour  of 
the  petitioner,  as  it  found  that  they  were 
not  in  such  order  and  disposition. 

To  this  part  of  the  report  the  respondent 
excepted,  and  the  petitioner  also  excepted 
to  it,  so  far  as  it  made  certain  allowances  to 
Hobson,  chiefly  consisting  of  the  costs  of  the 
action  at  law,  mentioned  below ;  and  the 
petition  now  came  on  to  be  heard  on  these 
exceptions,  and  for  further  directions. 

As  the  facts  appear  in  the  judgment,  it 


will  only  be  necessary  shortly  to  state  the 
dates  of  those  which  are  most  important. 

On  the  4th  of  April  1815,  a  commission 
issued  against  James  Bakewell,  the  bank- 
rupt, and  his  father,  James  Bakewell  the 
elder,  then  carrying  on  the  business  of  soap- 
boilers, in  partnership  at  Weston -upon - 
Trent.  A  dividend  of  6s.  Sd.  in  the  pound, 
was  paid  under  that  commission,  and  the 
bankrupt  obtained  his  certificate  in  Decem- 
ber 1816,  after  which  he  again  entered  into 
trade,  which  he  carried  on  till  1828.  On 
the  19th  of  April  in  that  year,  a  second 
commission  was  issued  against  him,  as  then 
of  Manchester,  glue-manufacturer,  under 
which  commission  the  petitioner  and  Thomas 
Owens  (who  died  in  October  1832)  were 
appointed  assignees,  and  a  dividend  of  Is.  Id. 
in  the  pound  only  was  paid,  but  the  bank- 
rupt obtained  his  certificate  in  January  1 829, 
and  again  commenced  trading  as  a  drysalter 
and  size-manufacturer,  at  Manchester,  which 
he  carried  on  till  1836,  when  a  fiat,  dated 
the  8th  of  November  in  that  year,  was  issued 
against  him  on  an  act  of  bankruptcy  com- 
mitted on  the  12th  of  October  previous. 
On  that  day  he  was  arrested  for  debt,  and 
on  the  29th  of  October,  was  committed  to 
prison.  On  the  2l8t  of  December,  he  peti- 
tioned the  Insolvent  Debtors  Court  for  his 
discharge,  and  made  an  assignment  to  the 
provisional  assignee  of  that  court,  and  ob- 
tained his  discharge  on  the  27  th  of  February 
1837.  Bakewell  was,  in  the  meantime, 
declared  a  bankrupt  for  the  third  time,  under 
the  fiat,  and  Richard  Powdrell  Hobson,  the 
respondent,  was  appointed  sole  assigneo 
under  it. 

The  petition  stated,  that  neither  the  peti- 
tioner nor  Owens  was  aware  of  Bakewell's 
bankruptcy  in  1815,  and  set  out  a  letter  to 
the  petitioner  from  Thomas  Bakewell,  (a 
brother  of  the  bankrupt,)  dated  the  31st  of 
October  1836,  which  he  alleged  to  have 
been  the  first  intimation  he  received  of  that 
fact. 

The  petitioner  also  made  an  affidavit  in 
which  he  denied  any  knowledge  of  the  first 
bankruptcy  till  afler  the  third  had  taken 
place-. 

It  appeared  that  the  question  had  been 
raised  at  law,  in  an  action  of  trover  brought 
in  the  month  of  February  1837,   in   the 
Common  Pleas,  by  the  present  petitioner      9 
against  the  respondent,  but  as  die  defendant 
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in  that  action  set  up  the  right  of  the  provi- 
sional assignee  of  the  Insolvent  Debtors 
Court,  and  the  Court  of  Common  Pleas  held 
that  even  if  a  third  fiat  were  void,  (a  question 
which  it  did  not  decide,)  the  right  of  such 
assignee  would  he  an  answer  to  the  plaintiff's 
claim,  the  question  between  the  parties  was 
not  decided. 

[A  report  of  the  proceedings  at  law  will 
be  found  under  the  name  of  Sutler  v.  Hob- 
w«(l).] 

Mr,  Bacon  and  Mr,  Bagshawe,  for  the 
petitioners,  contended,  that  inasmuch  as 
15^.  in  the  pound  was  not  paid  under  the 
second  commission,  all  the  property  which 
the  bankrupt  had  acquired  subsequently  to 
that  commission,  vested  in  the  assignees 
under  it,  by  force  of  the  127th  section  of 
the  6  Geo.  4 ;  and  that  having  no  property 
upon  which  a  third  fiat  could  operate,  such 
fiat  was  void,  and  the  property  obtained  by 
the  respondent,!  as  assignee  under  it,  belong- 
ed to  the  petitioner.  It  is  said  that  such 
property  has  become  vested  in  the  assignee 
under  the  third  fiat,  by  force  of  the  72nd 
section  of  that  act;  but  in  order  to  make  out 
that  proposition,  it  must  be  proved  that  the 
effects  in  question  were  left  in  the  order  and 
disposition  of  the  bankrupt,  with  the  consent 
of  the  true  owner,  who,  in  this  case,  is  the 
present  petitioner.  It  may  be  true,  that  he 
has  not  done  any  act  in  assertion  of  his 
rights ;  but  unless  he  knew  of  those  rights, 
he  cannot  be  said  to  have  given  any  consent ; 
and  unless  he  knew  of  the  first  bankruptcy, 
he  did  not  know  that  he  was  the  true  owner; 
and  it  cannot  be  said  that  he  gave  any  con- 
sent in  that  character  to  the  quiet  enjoy- 
ment of  the  property  by  the  bankrupt,  for 
he  was  ignorant  of  his  right  to  interfere  with 
such  enjoyment.  That  knowledge  of  their 
rights  is  most  material  in  cases  where  it  is 
sought  to  prejudice  parties  by  their  conduct, 
appears  firom  the  case  of  Dillon  v.  Parker 
(2).  The  following  cases  were  also  cited: — 

Ex  parte  Storks^  S  Ves.  &  Bea.  105  ; 
s.  c.  2  Rose,  179. 

Ex  parte  Chambers,  2  Mont.  &  Ayr. 
440,  474. 
Mr,  T,  Chandless  and  Mr.  B.  L.  Chap- 
man, for  Hobson,  the  assignee  under  the 

(1)  4  Bing.  N.C.  290 ;  8.  c.  5  Ibid.  12ft;  7  Law 
J.  Rep.  (N.8.)  C.P.  148;  8  Law  J.  R«p.  (n.8.) 
C.P.  81. 

(2)  1  Swanst.  359,  s^e  p.  379;  Jac.  505. 


third  fiat,  relied  chiefly  upon  the  72nd  sec- 
tion of  the  Bankrupt  Act,  and  the  recent 
case  of  Ex  parte  Jungmehel  (3). 
Mr,  Bacon,  in  reply. 

Cwr,  adv.  vuU, 

August  2. — ^SiR  John  Cross. — ^In  this 
case,  Hobson,  the  assignee  under  the  fiat, 
has  been  called  upon  to  pay  over  to  the 
petitioners  the  produce  of  the  estate  and 
effects  of  the  bankrupt,  that  have  come  to 
his  hands,  the  petitioner  insisting  upon  his 
prior  tide,  as  the  party  had  been  bankrupt 
twice  before,  and  his  estate  had  not  paid  15s. 
in  the  pound  to  his  creditors  on  his  second 
bankruptcy,  and  consequently  that  all  his 
effects  have  devolved  upon  the  petitioner^ 
as  the  assignee  imder  the  second  commission. 
In  answer  to  this  claim,  Hobson  says,  I  have 
a  prior  right,  for  you  have  permitted  the 
bankrupt  to  go  forth  to  the  world  as  a  trader, 
thereby  abandoning  the  legal  right  which 
had  previously  vested  in  you.  In  reply  to 
that,  the  petitioner  says,  I  did  not  know 
when  I  acted  as  assignee  under  the  second 
commission,  that  there  had  be^i  a  prior 
commission,  and  on  that  allegation  of  want 
of  knowledge  he  rests  his  whole  case.  The 
petitioner  brought  an  action  for  the  recovery 
of  these  effects,  but  the  suit  was  attended 
with  no  satisfactory  result,  for  justice  was 
wrecked  amidst  an  accumulation  of  special 
pleadings,  which  so  complicated  the  case, 
that  the  question  between  the  parties  was 
not  determined  in  that  action.  As  the  case 
appears  at  present,  I  cannot  but  regret  that 
the  petitioner  did  not  come  to  this  court  in 
the  first  instance.  It  is  not  disputed,  that 
if  the  last  trading  had  been  carried  on  with 
the  consent  of  the  assignee  under  the  former 
bankruptcy,  all  the  ^ects  would,  by  force 
of  the  statute,  have  passed  out  of  him  to  the 
assignee  under  the  last  bankruptcy.  But 
in  deciding  this  case,  I  do  not  look  to  the 
72nd  section  of  the  act,  but  to  the  great 
principle  of  equity  which  was  first  recognized 
by  Lord  Camden  in  TroughUm  v.  OitleyiA), 
and  afterwards  by  Lord  Eldon  in  Ex  parte 
Bourne  (5).  I  am  aware  that  Lord  Eldon 
once  declined  to  give  his  consent  to  Trough- 
ton  V.  Gitleg,  not  because  he  objected  to 
the  principle  thereby  established,  but  to 


Ante,  p.  18. 
Ambl.  630. 
2  Glyn  &  Jam. 
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the  ultimate  decision  upon  the  &cts  of  tihe 
particular  case.  His  words  in  Bcwme^a  case 
are  remarkable ;  he  there  says  (6),  **  Take 
the  instance  of  a  commission  taken  out  in 
1820,  and  another  taken  out  against  the 
same  person  four  or  five  years  afterwards 
upon  a  subsequent  trading;  according  to 
the  strict  law,  the  creditors  taking  out  the 
commission  in  1820  would  have  a  right  to 
all  the  subsequently  acquired  property,  until 
he  should  hare  obtained  his  certificate  under 
such  first  commission ;  but  if  he  has  been 
permitted  to  go  into  the  world  as  a  trader, 
and  to  gain  credit  as  such,  whatever  a  court 
of  law  might  say  about  the  rights  of  the 
creditors  under  the  first  commission,  this 
Court  has  said  that  it  will  support  the  second 
commission  to  this  extent,  that  it  would 
not  permit  the  creditors,  under  the  first 
commission,  to  take  that  which  they  could 
not  take  without  injustice  to  the  creditors 
under  the  second,  whom  they  have  permitted 
to  deal  with  the  bankrupt  as  if  he  had  his 
certificate,  and  that  they  should  only  take 
that  part  of  the  bankrupt's  subsequently 
acquired  property  which  should  remain  after 
all  the  creditors,  who  had  been  so  permitted 
to  deal  with  him  after  the  first  commission 
should  have  been  paid ;  that  the  profits  de- 
rived by  the  bankrupt  from  such  subsequent 
dealings,  shall  belong  to  the  creditors  under 
the  first  commission,  but  the  debts  contracted 
in  his  trading  after  he  secondly  engaged  in 
trade  with  the  permission  of  those  creditors, 
shall  be  first  paid/'  That  is  the  principle 
upon  which  this  case  must  be  decided, 
lliis  brings  me  to  the  consideration  of  the 
&cts  of  the  case.  It  appears,  that  so  long 
ago  as  the  year  1815,  Bakewell  first  became 
bankrupt,  and  that  having  obtained  his  cer- 
tificate, he,  in  the  following  year,  commenced 
trading  in  another  place,  having  removed 
from  Staffordshire  to  Derbyshire,  and  then 
to  Manchester,  where  he  took  a  lease  of  cer- 
tain premises  for  the  purpose  of  his  trade. 
Two  years  after  obtaining  his  certificate 
under  the  first  bankruptcy,  the  bankrupt 
married  the  sister  of  the  petitioner,  and  lived 
afterwards  on  terms  of  intimacy  with  him, 
and  had  various  dealings  with  him  in  the 
course  of  his  trade.  It  appears  also,  that 
on  the  eve  of  the  second  bankruptcy,  the 
petitioner  put  in  an  execution  against  the 

(6)  Page  141. 


bankrupt  for  a  debt  of  740Z.,  and  that,  in 
order  to  induce  the  petitioner  to  withdraw 
the  execution,  the  bankrupt  conveyed  to 
him  his  leasehold  interest  in  the  premises, 
on  which  he  carried  on  his  trade,  and  for  a 
while  he  became  the  tenant  of  the  petitioner, 
and  continued  to  carry  on  business  till  his 
second  bankruptcy,  whicb  took  place  a  short 
time  after.  'Hie  petitioner  bong  then  a 
creditor  for  650/.,  and  having  proved  his 
debt  under  the  commission,  he  and  another 
person  (since  deceased)  were  appointed  as- 
signees under  the  commission.  The  bank- 
rupt obtained  his  certificate  at  the  end  of 
Ihe  year  1829.  Soon  afterwards,  the  peti- 
tioner re-assigned  the  leasehold  premises  to 
the  bankrupt,  and  on  that  occasion  received 
fix>m  the  bankrupt  the  sum  of  266Z.,  as  the 
price  of  those  premises,  which,  if  the  present 
claim  of  the  petitioner  is  well  founded,  was 
money  which  ought  to  have  been  distributed 
under  the  second  commission ;  but  the  peti- 
tioner accepted  the  price  of  the  premises, 
dealing  with  the  bankrupt  as  a  firee  trader. 
For  eight  years  after  that,  the  bankrupt  car- 
ried on  business  as  a  trader  in  the  midst  of 
his  former  creditors.  It  is  true,  that  the  peti- 
tioner, the  assignee,  was  living  at  a  distance 
from  the  banlurupt,  but  being  intimately 
connected  with  him,  he  could  not  but  know 
what  he  was  doing;  besides,  it  appears  that 
he  dealt  with  him  in  his  trade.  In  the  early 
part  of  the  year  1836,  in  which  the  third 
fiat  issued,  the  petitioner  became  the  trustee 
for  the  bankrupt  and  his  children,  (the  peti- 
tioner's sister  having  died  in  October  in  the 
previous  year,)  in  the  purchase  of  an  estate, 
and  the  sum  of  1,000/.  of  the  bankrupt's 
passed  through  his  hands  in  respect  of  the 
purchase-money ;  here  was  a  sum  of  1,000/. 
received  from  the  bankrupt,  which  the  peti- 
tioner might  have  claimed  as  being  distrir 
butable  amongst  the  creditors  under  the 
second  fiat,  but  he  did  not  think  fit  to  do 
so.  All  these  proceedings  took  place  with 
die  knowledge  of  the  assignee,  and  for  aught 
I  know  to  the  contrary,  of  the  creditors 
too.  It  appears,  moreover,  from  the  bank- 
rupt's books,  that  in  1834,  business  to  the 
amount  of  85,000/.,  in  1835  to  the  amount 
of  145,000/.,  and  in  1836  to  the  amount  of 
209,000/.,  was  transacted  by  him ;  and  that 
just  before  his  last  failure,  he  was  owner  of 
goods  to  the  amount  of  4,000/. ;  and  that 
all  this  was  acquiesced  in  by  the  creditors 
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under  the  fonner  commisiBion,  wlio  looked' 
on  without  interference.  In  October  1836, 
the  bankrupt's  wife  died,  on  which  occasion 
the  petitioner  went  over  to  Manchester, 
where  the  bankrupt  was  at  that  time  carrying 
on  three  distinct  trades,  and  consequently 
had  an  opportunity  of  seeing  and  knowing 
what  he  was  doing,  but  he  never  set  up  any 
claim  to  the  effects  of  the  bankrupt,  and 
nothing  has  been  suggested  to  entitle  the 
assignee  to  the  property  in  question,  except 
Ihat  he  did  not  know  of  the  &:8t  bankruptcy. 
I  have  heard  no  evidence  going  to  the  extent 
of  shewing  the  impossibility  of  his  knowing  it. 
Was  it  not  in  the  Gazette^  and  might  he  not 
easily  have  known  it?  I  cannot  presume 
that  he  did  not  know  it,  and  still  less  that 
he  could  not  have  known  it  When  his  sister 
married  the  bankrupt,  it  is  to  be  supposed 
that  he  became  aware  of  the  first  commis- 
sion, and  that  inquiry  was  made,  whether  a 
cert^cate  had  been  obtained  under  it.  I 
do  not  wish  to  say,  that  the  petitioner  in- 
tended to  speak  falsely :  when  he  swore  that 
he  did  not  know  it,  he  might  have  forgotten 
it,  thinking  it  immaterial,  and  so  it  was,  ex- 
cept for  the  latent  right  in  question.  I  am 
therefore  of  opinion,  that  he  did  know  it  (7). 
But  his  ignorance  of  that  fact,  if  made  out, 
would  be  of  no  avail,  after  he  has  looked  on 
for  so  long  aperiod  as  eight  years,  and  seen  his 
debtor  carrying  on  trade  without  interfering. 
Nobody  says  Siat  the  other  creditors  or  the 
other  assignee  did  not  know  of  the  first  com- 
mission ;  all  the  petitioner  says  is,  that  he  did 
not  know  of  it.  I  am  therefore  of  opinion, 
that  the  petitioner  cannot  establish  the  claim 
set  up  on  this  petition  ;  the  right  of  property 
is  in  the  assignee  under  the  third  fiat,  who 
has  got  it,  and  the  petition  must  be  dismiss- 
ed. With  reference  to  the  real  estate,  which 
the  bankrupt  had  at  the  date  of  the  third 
fiat,  I  am  of  opinion,  that  the  principle  of 
equity  applies  as  much  to  real  as  personal 
estate,  though  it  is  not,  of  course,  within 
the  72nd  section  of  the  act.  The  creditors 
under  the  third  fiat  have,  therefore,  a  pri- 
ority ;  but  if  there  should  be  any  surplus,  it 
will  belong  to  the  creditors  under  the  second 
fiat ;  and  die  petition  must  be  dismissed.  As 

(7)  Might  it  not  be  added,  that  it  muBt  be  con<* 
sidered  to  bare  been  tlie  duty  of  the  petitioner,  when 
appointed  as8i|^nee,  to  have  inquired  into  a  fact  so 
material  to  the  interest  of  the  creditors,  for  whom  he 
was  trustee,  as  a  prior  bankruptcy  1 


the  contest  is  between  two  trustees  for  trast 
property,  and  it  does  not  appear  that  the 
conduct  of  the  petitioner  has  been  vexatious, 
the  costs  of  both  parties  must  come  out  of 
the  estate,  including  the  costs  of  the  inquiry, 
which  was  directed  by  the  Court,  as  the  act 
of  the  Court  injures  no  one. 


^Ex  parte  iosephus   ferris, 

1842  F  ^^^    ^^    ^^^   PUBLIC    OPPI- 

*  2        \  ^^^  ^^   ^^^  WESTERN  MS- 

^^*      *     J  TRICT     BANKING     COMPANY, 

V.  re  TIMOTHY  BOURNE. 

Proof  for  CosU  of  Judgment. 

A  plaintiff  in  an  action,  who  obtained  a 
Judge* s  order  for  judgment  against  the  bank^ 
ruptf  which  he  might  have  entered  up  before 
the  fiaty  will  be  entitled  to  prove  for  the 
C08t9i  though,  owing  to  the  defendant  asking 
for  time,  judgment  was  not  actually  entered 
up  till  after  the  fiat. 

This  was  a  petition  for  liberty  to  prove  a 
sum  of  364/.  9s.  Sd.,  the  amount  of  a  debt 
and  costs  due  to  the  banking  company. 
The  petition  stated,  that  the  bankrupt  was 
indebted  to  the  banking  company  in  3251. 
Ss.  Sd.  for  money  lent,  and  that  on  the 
24th  of  February  1840,  the  company  com- 
menced an  action  of  debt  in  the  Exchequer 
in  the  name  of  George  Hawta3me,  one  of 
their  public  ofllicers,  for  the  recovery  of 
such  debt,  and  on  the  4th  day  of  May  1840 
declared  in  the  action. 

On  the  30th  of  July  1841,  the  following 
order  was  made  in  the  action  by  Mr.  Baron 
Alderson : — "  Upon  hearing  the  attornies 
or  agents  for  the  plaintiff,  and  the  defendant 
in  person,  and  by  consent,  I  do  order,  that 
upon  payment  of  3252.  3^.  Sd.,  the  debt 
due  from  the  defendant  to  the  plaintiff,  for 
which  the  action  is  brought,  together  with 
costs  to  be  taxed  and  paid  on  the  6th  of 
November  next  after,  idl  further  proceed- 
ings in  this  cause  be  stayed.  And  I  fur- 
ther order,  that  in  case  defieiult  be  made  in 
payment,  as  aforesaid,  the  plaintiff  shall  be 
at  liberty  to  sign  final  judgment,  and  issue 
execution  for  Uie  whole  amount  remaining 
unpaid  at  the  time  of  such  default,  with 
costs  of  judgment,  registering  the  same,  and 
execution,  sheriff's  poundage,  officers'  fees, 
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and  all  other  incidental  e3q>en8es,  whether 
by  fieri  faciaa  or  capias  nd  satisfaciendum^** 
After  that  order  was  made,  the  bankrupt 
requested  the  company  to  be  allowed  till 
the  20th  of  December  last,  to  pay  the  debt 
and  costs,  and  in  consequence  of  such  appli- 
cation, the  phdntifr  delayed  to  sign  final 
judgment. 

On  the  Idth  of  December  1841,  a  fiat 
was  issued  against  Bourne,  and  afterwards 
the  costs  were  taxed  at  the  sum  of  392.  69., 
and  on  the  24th  of  that  month,  the  plaintiff 
signed  final  judgment  for  the  debt  and  costs. 

The  commissioners  refused  to  receive  the 
proof,  lor  the  reasons  stated  in  the  following 
letter  of  the  solicitor  to  the  fiat,  namely, — 
**  The  commissioners  thought,  as  the  ques* 
taon  was  still  involved  in  so  much  uncer- 
tainty, they  ought  not  to  take  upon  them- 
selves to  admit  the  proofii  without  the 
direction  of  the  Court  of  Review,  to  which, 
therefore,  they  considered  it  their  duty  to 
refer  the  parties ;  for  they  observe,  that  the 
parties,  had  they  used  due  diligence,  might 
have  obtained  die  judgment  in  time ;  but 
not  having  done  so,  and  as  the  difiiculty  has 
consequently  been  created  by  themselves, 
it  was  but  reasonable  that  they  should  be 
called  upon  to  remove  it.  The  dividend 
was,  for  the  present,  adjourned  sine  die^  in 
order  to  allow  time  for  you  to  obtain  the 
order  of  the  Court." 

Mr.  Anderdan,  for  the  petitioner,  referred 
to  the  58th  section  of  6  Geo.  4.  c.  16, 
which  authorized  a  party  proving  for  a  debt 
for  which  he  should  have  obtained  a  judg- 
ment, to  prove  also  **  for  the  costs  which  he 
shall  have  incurred  in  obtaining  the  same, 
although  such  costs  shall  not  have  been 
taxed  at  the  time  of  the  bankruptcy." 

Mr,  Kenyan  S,  Parker^  contr^. — The 
assignees  do  not  wish  to  offer  any  improper 
opposition  to  the  petitioner's  claim,  but  they 
thmk  it  right  to  submit  to  the  Court,  whe- 
ther a  party,  who  has  given  time,  and  not 
signed  final  judgment  till  after  ^e  bank- 
ruptcy, is  entitled  to  the  benefit  of  the  sec- 
tion of  the  act  upon  which  the  petitioner 
relies ;  in  this  case,  the  petitioner  had  not 
obtained  either  a  verdict  or  judgment  at  the 
time  of  the  bankruptcy. 

Sir  John  Cross. — It  appears  to  me,  that 
the  order  of  the  learned  Judge  is  equivalent 
to  a  judgment,  and  that  the  petitioner  was 


entitled  to  enter  up  judgment  at  any  time. 
But  he  gave  time  at  iiie  request  of  the  bank- 
mpt,  who  could  not,  therefore,  take  advan- 
tage of  such  delay :  the  assignees  who  repre- 
sent him  are  in  no  better  situation.  There  are 
several  cases  upon  the  question  of  proof  for 
costs.  In  Ex  parte  Pcucher  (1),  there  was 
a  verdict  before  the  bankruptcy  (and  what 
has  taken  place  in  this  case  amounts  to  the 
same  thing),  and  a  judgment  after ;  and 
Sir  John  Leach  held,  that  the  costs  of  the 
judgment  were  proveable.  On  the  autho- 
rity of  that  case  I  shall  give  the  petitioner 
leave  to  prove. 


'i.} 


Ex  parte  bensok  re  acrehan 

AKD  CO. 


1842 
Aug.  2. 

Ship  and  Shipping — Proof  against  pari 
owners. 

A  party  who  has  supplied  goods  for  the 
outfit  of  a  ship  which  belongs  to  several  per^ 
sons,  some  of  whom  are  also  partners  in 
trade^  cannot  prove  against  the  joint  estate 
of  such  partners,  even  for  the  purpose  only 
of  voting  in  the  choice  of  assignees  and 
assenting  to  the  certificate* 

This  was  the  petition  of  Benson,  a  trades- 
man, who  had  supplied  sails  and  other  arti- 
cles for  the  outfit  of  two  vessels  which  be- 
longed as  to  eight  64th  parts  to  Frederick 
William  Green,  and  as  to  the  remaining 
fifty-six  64ths  to  Messrs.  Acreman  &  Co., 
the  three  bankrupts,  who  were  partners: 
the  goods  had  been  ordered  by  Green  as  the 
managing  owner. 

On  the  creditor  applying  to  prove  against 
the  estate  of  the  bimkrupts,  the  commis- 
sioners allowed  him  to  prove,  for  the  pur- 
pose of  voting  in  the  choice  of  assignees 
and  assenting  to  the  certificate ;  but  as  they 
considered  it  as  a  partnership  debt  of  Green 
and  the  bankrupts,  and  Green  was  solvent, 
they  would  not  allow  the  proof  for  the  pur- 
pose of  receiving  dividends.  The  creditor, 
not  being  satisfied  with  the  decision  of  the 
commissioners,  petitioned  the  Court  for  an 
unlimited  proof.  It  appeared  that  the  ves- 
sels were  Aen  on  a  voyage  earning  fi:«ight. 

Mr,  Wood,  for  the  petitioners.'— Though 
the  three  bankrupts  were  partners,  as  be- 

(1)  1  Glyn  &  Jam.  Z%6',  8.  c.  2  Law  J.  Rep. 
Chanc.  168. 
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tween  tifayemselyesi  there  was  no  partnenhip 
between  them  and  Green.  Their  being 
owners  of  the  same  ships  did  not  make  them 
partners,  for,  as  such,  they  are  tenants  in 
common,  or  part  owners.  The  contrary 
doctrine,  once  held  in  Doddington  v.  HaUet 
(1),  was  solemnly  oyerruled  by  Lord  Eldon 
in  Ex  parte  Y<mng  (2),  and  being  part 
owners  of  the  ships,  tiiiey  are  part  awners, 
and  not  partners  of  the  freight  earned  by 
tliem.  Tenants  in  common  in  land  are  not 
partaers  as  to  the  rent.  The  goods  having 
been  supplied  for  the  use  of  their  vessels, 
the  law  implies  a  joint  contract  for  payment 
from  all  the  owners,  and  they  are  liable  as 
co-contractors  and  not  as  partners ;  the  com- 
missioners were  therefore  wrong  in  treating 
this  as  a  case  within  the  62nd  section  of 
6  Geo.  4.  The  distinction  contended  for 
between  x>artners  and  co-contractors,  was 
clearly  laid  down  in  the  following  cases : — 

(1)  1  Ves.  sen.  497. 

(2)  2  Ves.  &  Beiu  242. 


Ex  parte  Crosfield,  2  Mont.  &  Ayr.  543 ; 
s.  c.  1  Dea.  405  ;    6  Law  J.  Rep. 
(n.s.)  Bankr.  13. 
Ex  parte  Batterma^  Mont.  &  Chit.  569. 
Ex  parte  Buckingham^  1  Mont.  D.  &  D. 
235 ;    s.  c.  9  Law  J.   Rep.   (n.s.) 
Bankr.  34. 
Mr,  Anderdon,  contra. — If,  as  the  peti- 
tioner contends,  the  debt  is  not  .due  from 
the  owners  of  die  vessels  as  partners,  there 
can  be  no  proof  against  the  joint  estate  of 
the  bankrupts ;  each  of  the  baoikrupts  would 
be  separately  liable ;  and  tbe  petitioner  being, 
therefore,  a  separate  creditor,  cannot  prove 
in  competition  with  the  joint  creditors  of  the 
bankrupt  firm,  for,  according  to  his  own 
shewing,  he  is  not  a  creditor  of  the  firm* 

Sir  John  CROSS.^-It  is  a  joint  contract 
of  the  four,  and  the  question  is,  whether  the 
creditor  can  prove  against  three.  I  do  not 
see  how  the  petitioner  can  entitle  himself  to 
prove  against  the  three. 

Petition  dismissed. 
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CHANCERY. 


^ecoifii/— Practice  on  bill  for  account,  alleging,  that 
a  defendant  beneficially  interested  is  out  of  the 
juriBdiction,  and  answer  of  trustees  admitting  the 
lact,  to  allow  cause  to  stand  over,  with  liberty  to 
plaintiff  to  exhibit  interrogatories  before  the  ex- 
aminer, to  prove  the  fact,  272 

Whether  plea  of  agreement  of  compromise,  to 

bill  for,  not  averred  to  be  in  writing,  is  good, 
307 

— —  Where  bill  for,  dismissed  without  costs,  by  reason 
of  former  settlement  being  erroneous  on  the  &ce  of 
It,  313 

See  Executor.  Limitations,  Statute  ot  Mort- 
gage.   Revivor. 

^dmtntf/ra/ton— Sufficiency  of  statement  in  affidavit, 
on  proof  of  bond  debt  in  Master's  office,  that  party 
is  indebted  by  bond  in  a  certain  sum,  vrithout  setting 
forth  the  consideration,  27 

To  an  intestate's  estate  taken  out  bv  Mrs.  B, 

whose  husband  acts  for  her,  and  by  D.  Mr.  B.  and 
D.  distribute  the  estate,  and  pay  share  of  plaintiff, 
one  of  the  next-of-kin,  who  is  abroad,  into  a  bank 
in  their  names,  omitting  Mrs.  B's  name.  Mr.  B. 
dies,  whereupon  D.  draws  out  the  money,  and 
spends  it  He  then  dies,  and  a  bill  is  filed  by  the 
plaintiff,  for  an  account  of  assets  received  by  Mrs.  B. 
and  her  husband,  and  by  D.  Administration  ad 
litem  to  D's  estate  insufficient,  but  a  general  admi- 
nistration necessary,  53 

-  Party  receiving  from  executors  shortly  after 
deatli  ot  testator,  a  sum  of  monev  in  payment  in  sa- 
tisfaction of  alleged  clum,  with  full  knowledge  that 
executors  are  acting  hastily  and  improvidently, 
a  proper  party  to  suit  for  admmistration  of  the  estate, 
without  allegation  of  collusion  or  insolvency.  Person 
appointed  b^r  the  will  of  a  tesutor  receiver  of  his 
real  estate,  with  a  salary,  is  a  proper  party  to  a  suit 
for  the  administration  of  that  estate,  401 

— >-  Preliminary  inquiries  whether  all  the  members 
of  class  claiming  to  be  interested,  are  before  the 
Court,  428 

jtdminislrator— Demurrer  to  hitter  part  of  relief  asked 
for  allowed,  where,  while  pfoceecungs  were  pending 
in  the  Ecclesiastical  Court  between  the  husband  of 
a  deceased  lady  and  her  next-of-kin,  respecting  the 
right  to  administer  to  her  estate,  the  husband  filed 
a  bill  against  the  next-of-kin,  praying  for  a  receiver 
pendente  lite  ;  and  also,  that  upon  the  appointment 

New  Seribs,  XL— Index,  Chanc,  4*  Bankr, 


of  a  personal  representative,  and  upon  his  being 
brought  before  the  Court,  the  rights  of  all  parties 
might  be  ascertained,  and  the  estate  administered 
by  the  Court,  394 

Administrator.    See  Debtor  and  Creditor. 

Advancement.    See  Settlements 

Advancing  CoaMtfs— Cause  allowed  to  be  put  in  the 
paper  as  soon  as  the  record  is  in  a  proper  state, 
where,  on  the  hearing,  a  decree  is  taken  merely  for 
the  purpose  of  establishing  facts  against  infants  and 
femes  cover ts^  17 

One  of  the  parties  interested  in  the  fhnds  being 

an  infant,  and  about  to  sail  for  India,  and  being 
desirous  of  providing  an  outfit  from  those  funds,  no 
ground  for  advancing  cause  for  hearing,  if  it  is  not 
certified  to  be  a  short  cause,  117 

Advowson.    See  Devise. 

Jdfftdavit—Swenring  affidavit  in  support  of  bill  under 
3  Geo.  3.  c  159,  previously  to  firing  of  bill,  103 

See  Appearance. 

^/teno/ton— Construction  of  words  of  restraint  on,  8 
Amendment^oi  return  of  commissioners  to  examine 
witnesses,  by  adding  certificate  that  they  and  their 
clerks  had  Uken  the  oaths,  before  commencing  pro- 
ceedings under  the  commission,  13 

Order,  as  of  course,  to  amend  bill,  without  pre- 
judice to  injunction,  irregular,  where,  after  answer, 
plaintiff  obtains  order  to  amend  his  bill,  but  never 
prosecutes  or  acts  on  the  same,  and  afterwards  ob- 
tains order,  as  of  course,  &c,  he  undertaking  to 
amend  within  a  week,  73 

Affidavit  by  plaintiff's  solidtor,  that  amend- 
ments are  material,  not  sufficient  to  support  ap- 
plication to  Master  under  15th  Order  of  1828 ;  but 
sembU,  that  order  requires  that  the  nature  of  the 
proposed  amendments  should  be  stated,  90 

-^  Keplication  not  ordered  to  be  taken  off  file,  ex- 
cept on  waiver  of  objection  by  defendants  to  form  of 
pleadings,  on  cause  coming  on  to  be  heard,  where 
cause  on  coming  on  for  hearing  directed  to  stand 
over,  and  leave  given  to  amend,  by  adding  interested 
parties,  and  bill  amended,  stating  plaintiift  repre- 
sented those  parties,  by  having  become  their  legal 
representatives,  and  replication  has  been  filed  after 
answer  to  those  amendments,  96 

Common  injunction  not  ipso  facto  dissolved  by 

amendment  of  bill,  121 

See  Exceptions. 
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Answer — Where  defendant  obtains  from  the  Master 
further  time  to  answer,  on  grounds  which  have  re- 
ference to  an  answer  only,  the  order  ought  to  con- 
tain the  words  *'  answer  alone,"  and  not  the  words 
**  plead,  answer,  or  demur,  not  demurring  alone," 
232 

A  defendant  residing  out  of  jurisdiction,  cannot 

obtain  conmiission  to  take  his  answer  abroad,  in  the 
mode  pointed  out  by  the  9th  Order  of  1833,  394 

Appeal — General  rule  as  to  costs  following  the  result 

of,  5 
Six  clerk's  certificate  necessary  to  entitle  pauper 

to  be  heard  on,  36 

See  Lien, 

Appearance— ^ih  Order  of  August  1841,  not  applica- 
cable  to  case  where  subpoena  was  served  before 
Orders  came  into  operation,  92 

Direction  to  senior  six  clerk  not  towards  the 

cause  to  enter  appearance  for  defendant  at  the  in- 
stance of  theplamtiff,  under  8th  Order  of  1841,  110 

-  Order  to  enter,  under  8th  Order  of  August  1841, 
on  affidavit  of  inquiries  of  clerk  in  court  of  plaintiffs, 
and  information  from  him  believed  to  be  true,  that 
no  appearance  has  been  entered.  Affidavit  of  ser- 
vice or  subpoena  to  go  to^  fact  of  memorandum  re- 
quired bv  14th  Order  being  at  the  foot  of  the  sub- 
poena, 117 

See  Prisoner. 

Arbitration — Practice  as  to  notice  of  motion  to  make 
award  an  order  of  court,  and  of  cross-motion  for 
the  purpose  of  impeaching  award.  Conclusiveness 
of  award  when  once  made  an  order  of  court,  193 

Asteit.    See  Will. 

Atiignment—hy  deed,  of  a  mere  expectancy  without 
consideration,  and  without  notice  to  the  trustees  in 
whose  names  the  stock  stands,  not  enforced  in  equity 
against  the  assignor,  293 

of  future  cargo  of  shiu,  good  in  equity ;  and 

where  assignee  entitled  tq^nold  cargo  against  judg- 
ment creditor,  299 

See  Insurance. 

Attaehtnent— Right  of  plaintiff  to  sue  out,  for  want  of 
appearance,  not  taken  away  by  8th  Order  of  August 
1841,  248 

— —  Order  to  dispauper  plaintiff,  not  necessarylpre- 
vious  to  issuing  attachment  for  non-payment  of 
costs  up  to  date  of  order  to  sue  in  formd  pauperis. 
Erroneous  entry  of  name  of  party  in  book  at  regis- 
trars' office  immaterial,  if  name  correctly  stated  in 
writ  of  attachment  Reference  to  entry  by  clerk  in 
court,  of  party  suing  out  attachment  in  book  of  at- 
tachments kept  by  him,  to  ascertain  how  party  is 
described,  where  praecipe  has  been  lost,  325 

See  Costs.    Sequestration. 

Attorney  and  Client,    See  Solicitor. 

Attorney  General— Where  executor  justified  hi  in- 
stituting a  suit  for  scheme  to  effectuate  charitable 
intention  without  previous  application  to,  336 

Banking  Company.    See  Bankrupt 

Bankrupt— rtooi  by  registered  officer  of  banking 
company,  for  balance  due  from  banking  member  on 
his  banking  account  with  the  company,  5 

Right  of  official  assignee  in  foreclosure  suit, 

claiming  no  interest  except  what  is  vested  in  him 
in  that  character,  and  disclaiming  at  the  bar,  to 
costs,  16 

Mortgagee  of  joint  estate  of  two  partners,  who 

enter  into  joint  and  several  covenants  for  payment 
of  mortgage  debt,  entitled  to  prove  against  separate 
estate  of  each,  retaining  his  ioint  security,  25 

Application  of  2  &  3  Vict  c.  29;  and  question 

as  to  policies  of  insurance  assigned  to  secure  debt 
some  years  before  the  bankruptcy,  being  in  the 
order  and  disposition  of  the  bankrupt,  where  notice 
to  assurers,  before  date  and  issuing  of  fiat,  but  after 


act  of  bankruptcy  Committed,  of  which  assignee  had 

no  notice,  127 
Bankrupt — Right  of  assignees  to  interest  bequeathed 

to  bankrupt,  with  clause  against  alienation,  145 
'—^  Two  persons,  joint  creditors  of  A.  and  B,  and 

separate  creditors  of  A,  issuing  separate  fiat  against 

A,  entitled  to  prove  against  the  estate  of  A,  in  respect 

of  both  the  joint  and  separate  debts,  180 
' Costs  of  official  assignee  of  bankrupt  mortgagor, 

properly  made  a  party  to  a  foreclosure  suit,  196 

-  Appointment  of  receiver  of  estates  of,  at  the 
instance  of  creditor  and  assignee  under  Insolvent 
Debtors  Act,  where  commission  has  been  disputed, 
but  not  superseded,  and  no  certificate  obtained, 
but  bankrupt  has  taken  the  benefit  of  the  Insolvent 
Debtors  Act,  and  is  in  the  receipt  of  rents  of 
estates,  231 

— —  As  to  costs  where  commissioners  of  bankrupt 
refuse  to  receive  a  creditor's  deposition  in  proof  of 
his  debt,  and  their  decision  is  affirmed  by  the  Court 
of  Review,  but  the  judgment  of  the  Court  of  Review 
is  reversed  by  the  Lord  Chancellor,  248 

Costs  of  irregular  motion  not  given  against,  280 

-  Court  of  Chancery  not  bound  by  process  in 
bankruptcy,  as  to  invalidity  of  policy  of^  insurance 
on  leasehold  property,  on  the  ground  of  usury, 
where  money  has  been  lent  to  bankrupt  on  security 
of  such  property,  insurance  has  been  effected 
thereon,  and  assignees  have  received  from  the 
insurance  company  the  value  of  the  property  after 
it  has  been  consumed  bv  fire;  and  money  so 
received  ordered  to  be  paid  into  court,  329 

Court  of  equity  no  authority  to  interfere  with 

jurisdiction  of  Court  of  Review,  upon  motion  by 
plaintiff  who  sets  up  claims  to  a  bankrupt's  estate, 
to  restrain  the  assignees  from  proceeding  to  distri- 
bute the  dividends.  Case  of  Atkinson  v.  Plummer, 
(reported  in  Eden  on  Injunctions,}  corrected,  392 

See  Costs. 

Baron  and  Fifme— Whether  Statute  of  Limitations 

applicable  to  demands  on  separate  estate  of  married 

women,  105 

Effect  of  release  by  husband  and  wife  of  grant 

of  annuity  to  trustees,  for  the  benefit  of  the  wife, 
where  such  release  made  under  a  mistake  of  fact, 
153 

Only  one  set  of  costs  allowed  where  they  live 

apart,  and  put  in  separate  answers,  334 

— —  Reversionary  interests  of  married  woman  not 
assignable  as  against  herself  surviving  her  husband; 
but  assignment  of  such  as  fall  into  possession 
during  her  coverture  may  be  valid,  344 

— —  Service  of  copy  of  bill  on  husband  alone  in  suit 
against  husband  and  wife,  380 

Proper  form  of  clause  to  restrain  anticipation  in 

bequest  of  property  in  trust  for  married  woman,  385 

Barrister*  s  fees.    See  Costs.  . 

£t7/— Affidavit  in  support  of  motion  under  Order  of 
August  1841  must  state,  that  the  copy  bill  served 
was  a  copy  *'  omitting  the  interrogatinff  part" 
Prayer  that  a  "  defendant,  being  served  with  a  copy 
bill  under  the  23rd  of  the  Orders  of  August  1841, 
may  be  bound,"  must  be  inserted  in  the  prayer  of 
the  process,  152 

Meaning  of  23rd,  24th,  and  25th  New  Orders  of 

1841,  as  to  serving  copy  of  bill,  entering  memoran- 
dum of  service,  defendant  entering  a  common  m>- 
pearance,  and  serving  defendant  with  order  for 
entering  memorandum  of  service,  288 

Memorandum  of^ervice  of,  where  it  may  be 

entered  at  six  clerks  office,  379 

Where  service  of  copy  of,  on  husband  alone,  in 

suit  against  husband  and  wife,  sufficient  to  found 
order  upon,  under  24th  of  General  Orders  of  Au- 
gust 1841,  380 

Where  allowed  to  be  taken  off  the  file,  397 
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Ill 


Bill  and  Answer.    See  Executor. 

Bill  of  Ercfiange,    See  Limitations,  Statute  o£    Ship 

and  Shipping. 
Bill  of  Revivor.    See  Executor. 
Bill  pro  Confesso. — Necessity  of  aflSdavit  in  support 

of  motion,  under  the  1st  Order  of  April  1842,  being 

technically  sufficient,  and  following  the  very  words 

of  the  Order,  256 
Bond^Fnctlce  as  to  proof  of  consideration  of,  in 

Master's  office,  27 

Equity  of  trustees  under  marriage  settlement, 

to  whom  bond  given  to  feme  sole  has  been  assigned, 
with  notice  of  settlement  to  one  of  the  obligors,  aa 
against  a  jparty  who  has  lent  money  to  husband 
aner  marriage,  upon  deposit  of  the  bond,  and  given 
notice  to  all  the  obligors.  Notice  need  not  be  given 
for  the  particular  puroose.  Question,  one  of  prio- 
rity of  notice,  and  wnether  second  incumbrancer 
maide  previous  inquiries,  immaterial,  if  no  subsist- 
ing notice  of  a  prior  incumbrancer  at  the  time. 
Smith  V.  Smith  reconcileable  with  Timson  v.  Rams- 
bottom,  77 

Case.    See  Special  Case. 

Charge.    See  Settlement 

VhantdbU  Bequest.    See  Charity. 

Charitable  Use.    See  Devise. 

Charity— Cz&e  of  dismissal  with  costs  of  information 
against  proprietor  of  lands  in  parish  and  school- 
master, who  had  entered  into  an  arrangement 
benefidal  to  the  charity,  appropriating  the  salary 
from  the  charity  fund  to  another  teacher,  and 
another  school-room  more  convenient  to  the  charity 
children.  Principle  upon  which  the  Court  with- 
holds its  interference  m  the  execution  of  charity 
trusts,  where  it  would  not  be  beneficial  to  the 
charities,  and  cases  in  which  the  relator  will  or  will 
not  be  fixed  with  costs,  43 

Necessity  of  making  out  very  special  case  of 

benefit  to  charity,  to  obtain  reference  to  Master,  as 
to  whether  it  would  be  beneficial  to  sell  any  part  of 
charity  lands,  270 

Directions  for  conversion  of  residuary  personal 

estate,  and  investment  thereof,  and  that  executors 
should  receive  the  interest  half-yearly,  and  divide 
it  amongst  poor  pious  persons,  male  or  female,  old 
or  infirm,  in  10/.  or  15/.,  as  they  should  see  fit,  not 
omitting  large  and  sick  families  of  good  character, 
a  valid  charitable  bequest,  and  will  be  carried  into 
execution  by  the  decree  of  the  Court :  and  one  of 
the  three  executors,  considering  the  particular  cir- 
cumstances of  the  case,  justified  in  instituting  a 
suit  for  a  scheme  to  effectuate  the  testator's  charit- 
able intention,  without  previously  making  appli- 
cation to  the  Attorney  General  for  his  approval  of 
the  suit,  336 

— -  Suit  against  a  corporation  to  establish  certain 
charitable  trusts.  Account  directed  of  the  rents  of 
the  charity  property,  from  the  filing  of  the  informa- 
tion; and  mquiry,  whether  the  corporation  had 
derived  any  and  what  benefit  from  a  certain  mort- 
gage transaction;  the  costs  of  all  parties  to  be  paid 
out  of  the  funds,  355 

Legacy  to  A.  B,  to  be  applied  for  the  use  of 

Roman  Catholic  priests  in  and  near  London,  at  his 
absolute  discretion.  Objected,  that  the  bequest  was 
not  charitable ;  that  A.  B.  having  died  before  the 
testator,  the  legacy  lapsed ;  that  it  was  void  for 
uncertainty : — Held,  a  legacy  for  the  benefit  of  those 
persons  who  should  now. and  hereafter  fill  the 
character  of  Roman  Catholic  priests  in  and  near 
London.  Referred  to  the  Master  to  approve  of  a 
scheme,  361 

-^—  Where  not  entitled  to  costs  on  information 
against  assignee  of  lease  of  great  and  small  tithes 
for  payment  of  rent,  by  reason  of  improperly  in- 


vesting small  tithes,  to  which  it  had  no  title,  in  the 
lease,  396 
Charity — Where  charitable  bequest  void,  405 

See  Devise.     Legacy.    Legacy  Duty. 

Clerk  in  Cotcr/— Assignment  of,  to  defendant  attached 
and  brought  to  the  bar  for  not  entering  appearance, 
93 

Coal  Mine,    See  Covenant 

CoiR^Mny— Liability  of  shareholders  in  mining  com- 
pany declining  to  advance  money  to  work  the 
mines,  and  lying  by  whilst  other  persons  make  such 
advances,  to  fcHrfeit  their  shares,  22 

Condition — Construction  of  condition  in  policy  of  in- 
surance, in  case  assured  commits  suicide,  to  pay 
assignee  of  policy,  268 

Constructive  Possession.    See  Mortgage. 

Contempt — Right  of  defendant  in  contempt  for  not 
answering,  and  who  has  been  refused  further  time 
by  the  Master,  to  file  exceptions  for  scandal,  but 
not  for  impertinence,  6 

Second  order  of  committal  regular,  where  defen- 
dant, who  had  obtained  a  month's  time  for  answer- 
ing, on  condition  of  consenting  to  a  serjeant-at-arms, 
as  directed  b^  the  21st  Order  of  1833,  has,  in  de- 
fault of  puttmg  in  an  answer,  been  taken  into 
custody:  in  consequence  of  an  irregularity  in  the 
order  of  committal,  has,  on  motion  made  for  that 
purpose,  been  discharged  from  custody,  the  order 
Itself  not  being  discharged;  and  further  default 
having  been  made,  a  second  order  of  committal  has 
issued,  under  which  he  is  in  custody,  109 

When  plaintiff  may  bring  defendant  to  the  bar 

of  the  court,  where  the  last  of  the  thirty  davs  men- 
tioned in  rule  5,  section  15  of  1  Will.  4.  c.  36,  hap- 
pens out  of  term,  239 

Regularity  of  attachment  and  commitment  of 

defendant,  where  he  is  attached  for  not  appearing 
to  a  subpcena  served  on  him,  and,  being  lodged  in 
prison,  remains  there  after  the  thirty  days  mentioned 
in  the  5th  rule  of  the  act  of  1  Will.  4.  c  36.  s.  15, 
have  expired,  without  making  any  application  for 
his  discnarge  therefrom;  an  attachment  is  then 
issued  against  him  for  want  of  an  answer  to  the 
plaintiff's  bill,  and  is  served  on  him  whilst  in  prison ; 

.  and  he  is  then  brought  to  the  bar  of  the  Court  by    . 
writ  of  habeas  corpus  cum  causd  and  committed  to 
the  custody  of  the  warden  of  the  Fleet,  240 
Con/rac^— Signature  by  agent  unable  to  write,  another 
person  holding  the  top  of  the  pen,  sufficient,  17 

See  Covenant 

Conversion.    See  Will. 

Copyr^A/— Injunction  to  restrain  publication  of  a 
book  called  The  Modem  Poets  of  the  19 th  Century, 
containing  32  pages  of  original  biographical  notices 
of  forty-three  poets,  and  758  pages  consisting  of 
10,000  lines  of  extracts  from  the  writings  of  those 
poets,  out  of  which  369  lines  were  taken  from  the 
plaintifTs  works,  including  six  whole  poems,  166 

Costs— Taxadon  of,  in  suits  transferred  from  Court  of 
Exchequer,  1 

of  writsof^fMfrtn^aii  upon  stock,  3 

of  appeal,  in  general  follow  result  5 

Liability  to,  of  simple  contract  creditor  filing 

bill  against  administrator,  after  being  correctly 
informed  that  judgment  creditors  would  consume 
assets,  14 

of  official  assignee  in  foreclosure  suit,  16 

of  motion  for  injunction  and  inspection  of  papers, 

to  defendant,  where  injunction  refused,  but  inspec- 
tion not  objected  to,  101 

Right  of  plaintiff  to  costs  of  motion  for  produc- 
tion of  documents,  rendered  necessary  by  defendant's 
default,  where  bill  dismissed  with  costs,  158 

-^—  of  provisional  assignee  in  foreclosure  suit,  194 

of  official  assignee  of  bankrupt  mortgagor  in 

foreclosure  suit,  196 
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Cof/«— Master's  report  in  0ivour  of  the  plaintiff;  excep- 
tions to  such  report  allowed.  Application  for  refer- 
ence, that  the  costs  of  those  proceedings  and  of  that 
application  might  be  taxed  and  paid  by  the  plaintiff 
to  the  defendant  Reference  ordered,  in  the  terms 
of  the  notice  of  motion,  198 

'  of  second  injimction,  obtained  vexatiously,  273 

of  irregular  motion  not  given  against  bankrupt, 

280 

Defendant  fixed  with  costs  of  an    improper 

defence,  and  which  was  false  within  his  own  know- 
ledge^ before  the  ultimate  decision  of  the  cause ; 
taxation  and  parent  reserved,  287 

' Assignees  of  defaulting  executor  of  debtor,  made 

parties  to  creditors'  suit,  not  entitled  to  costs  out  of 
the  estate.  Seeitt,  as  to  costs,  if  any,  of  an  unsuc- 
cessful attempt  on  the  part  of  the  plaintiff  to  charge 
the  assignees  personally  with  the  receipt  of  spednc 
parts  of  the  testator's  estate,  299 

Husband  and  wife  living  apart,  and  putting  in 

separate  answers,  allowed  only  one  set  of  costs,  334 

Form  of  decree  on  dismissal  of  bill  with  costs, 

with  reference  to  direction  as  to  whom  they  shall 
be  paid  by,  336 

Defendant  failing  to  establish  objection  for  want 

of  parties,  taken  in  the  answer,  by  proper  evidence 
at  the  hearing,  must  pay  the  costs  of  the  day,  if  the 
cause  is  to  stand  over  for  the  purpose  of  its  produc- 
tion—semfr/^,  372 

Staying  proceedings  until  security  is  given  for, 

where  party  filing  bill  of  revivor  obtuns  leave  to 
prosecute  action  brought  by  original  party,  388 

Attachment  for  non-payment  of,  set  aside,  and 

reference  to  Master  to  review  his  taxation,  where 
fees  of  counsel  included  in  amount  not  paid  till  after 
Master's  certificate,  410 

See  Bankrupt  Charity.  Creditors*  Suit  Mort- 
gage.   Trust    Vendor  and  Purchaser. 

Covf  nan/— Right  of  vendor,  contracting  for  sale  of 
coal  at  the  rate  of  so  much  per  acre,  to  be  paid  by 
annual  instalments,  and  if  more  than  an  acre  got  in 
any  one  year,  a  proportional  addition  to  be  paid,  to 
a  covenant  in  conveyance,  enabling  him  to  enter 
mines  to  inspect  and  measure  the  quantity  got  in 
any  one  year,  164 

Creditors'  Suit — Where  creditor  of  testator,  proceed- 
ing at  law  for  recovery  of  debt,  after  decree  in 
creditors'  suit  in  this  court,  order  restraining  pro- 
ceedings ought  to  direct  payment  of  creditor's  costs 
of  the  proceedings  at  law,  up  to  the  time  of  notice 
of  the  decree,  where  assets  in  court  sufiSdent  to  pay 
them,  126 

Creditors  not  entitled  to  costs  of  proving  their 

debts,  under  47th  Order  of  August  1841,  where 
Master's  rej^ort  in  a  creditors'  suit  made  and  con- 
firmed previously,  219 

As  to  decreeing  usual  accounts,  with  liberty  to 

plaintiff  to  exhibit  interrogatories  to  prove  his  debt, 
and  fact  of  parties  being  out  of  the  jurisdiction,  on 
creditors'  bill  against  executors  and  devisees  in 
trust  of  debtor,  and  persons  beneficially  interested 
in  real  estate  under  will,  two  being  alleged  to  be 
out  of  the  iurisdiction  and  two  under  disability, 
where  all  defendants  iui  juris  admit  the  debt  and 
the  fact  of  the  other  parties  being  out  of  the  juris- 
diction, but  plaintiff  nas  omitted  to  prove  his  debt 
against  the  parties  not  suijuriSf  and  the  fact  of  the 
others  being  out  of  the  jurisdiction,  297 

-  Decree  for  immemate  payment,  where  debt 
proved  at  the  hearing,  if  defendant,  an  administra- 
tor, admits  assets  to  pay  all  debts,  but  suggests  that 
promissory  note,  under  which  plaintiff  claims  is  a 
forgery,  321 

Decree  in,  for  a  reference  to  the  Master  to  take 

the  usual  accounts  of  the  personal  estate,  and  of  the 
debts  of  an  intestate,  without  entering  into  evidence 


to  prove  the  plaintifTs  debt ;  notwithstanding  the 
bill  pray  a  sale  of  the  intestate's  real  estate,  and  the 
heir-at-law  of  the  intestate  is  an  infant ;  the  form 
of  the  decree  being,  that  the  plaintiff  shall  be  at 
liberty  to  exhibit  an  interrogatory  to  prove  his 
debt,  408 
Creditors*  Suit,  See  Debtor  and  Creditor.  Mortgage. 
Parties. 

DeaM— Presumption  of,  41 

Debtor  and  CreaJ/or— Simple  contract  creditor  filing 
bill,  after  correct  information  by  administratrix  of 
state  of  the  accounts,  and  that  judgment  creditors 
will  consume  assets,  liable  to  costs,  14 

Where  second  suit  for  administration  of  testa- 
tor's estate  not  restrained,  15 

-  Estate  of  the  lord  of  a  manor  by  escheat,  assets 
under  the  3  &  4  Will  4.  c  104,  for  pavment  of  the 
debts  of  the  tenant  who  dies  without  neirs,  349 

See  Creditors'  Suit    Trust 

DwUtratioH  of  Right— not  made  by  court  of  equity 
except  as  incidental  to  relief  given,  399 

Decree — Rule  of  court  of  equity  as  to  not  making 
declaration  of  right  except  as  incidental  to  reU^ 
given,  399 

Deed — Where  secondary  evidence  of,  admissible,  9 

Not  properly  registered  where  A,  entitled  to  a 

leasehold  estate  in  Middlesex,  mortgaged  that 
estate  to  B,  and  died  before  the  mortgage  deed  was 
registered,  leaving  C.  his  executor.  C.  executed 
the  mortgage  deed,  and  his  execution  was  attested 
by  two  witnesses,  neither  of  whom  had  attested  the 
execution  of  the  deed  by  any  of  the  parties  to  it; 
and  a  memorial  of  this  deed,  attested  oy  these  two 
witnesses,  was  placed  on  the  register ;  whether  in- 
denture of  1828,  properly  registered— otttfre.  Where 
by  an  indenture,  in  1800,  A.  granted  a  lease  to  B. 
of  an  estate  in  Middlesex,  which  lease  was  duly 
registered;  and  by  an  indenture,  in  1828,  B.  as- 
signed this  lease  to  C ;  and  the  memorial  of  this 
indenture  of  assignment,  placed  upon  the  register, 
did  not  contain  any  description  of  the  estate,  or  the 
parish  where  it  was  situated ;  but  stated  that  there 
were  conveyed  '*  all  that  piece  of  land,  and  all  the 
premises  demised  by  ana  contained  in  the  inden- 
ture of  lease  of  1800,^'  374 

See  Settlement 

Demurrer — Case  not  sent  for  opinion  of  court  of  law, 

upon  demurrer,  unless  by  consent  of  both  parties, 

105 

to  interrogatory,  form  of,  366 

— —  Plaintiff  ordered  to  pay  defendant's  costs  where 
demurrer  filed,  and  not  set  down  by  plaintiff  within 
time  allowed,  397 

Form  of,  to  interrogatory  to  witnesses— liberty 

to  amend,  where  given,  400 

See  Pleading. 

Devise— to  four  sons,  in  trust  to  pay  an  annuity  to 
widow,  and  on  her  death  or  second  marriage,  to 
divide  eaually  between  said  sons  and  two  daugh- 
ters ;  ana  on  the  decease  of  either  of  the  sons  or 
daughters,  or  the  children  of  sons  or  daughters, 
then  to  their  children ;  and  in  case  any  person  be- 
coming entitled  to  testator's  property^  should  at- 
tempt to  sell  it,  then  he  should  forfeit  his  share. 
First  takers,  the  children  of  the  testator,  each  takes 
his  share  absolutely,  subject  to  the  annuity,  11 

-  Demise  of  hereditaments  for  a  term,  with  option 
of  purchase  at  any  time  within  the  term.  Devise 
of  these  hereditaments  to  B.  for  life,  with  remain- 
der to  his  issue  in  tail,  with  remainders  over.  After 
death  of  testator,  lessees  declare  their  intention  of 
purchasing  the  hereditaments;  decree  in  their 
favour,  and  purchase-money  paid  into  court  Under 
terms  of  devise,  the  money  ou^ht  to  be  substituted 
for  the  land,  aind  settled  on  limitations  analogous  to 
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those  eonUtned  in  the  win  relating  to  the  land,  in 
&vour  of  B.  and  his  issue,  170 

Devise^  by  A.  to  B,  his  eldest  daughter,  of  real  estates, 
for  and  during  the  term  of  her  natural  life,  and  the 
life  of  her  husband  C,  and  after  their  several  de- 
ceases to  the  use  of  the  lawful  issue  of  the  body  of 
B.  for  ever,  and  for  want  of  such  issue,  B.  to  dis- 
pose of  the  estates  by  will,  as  she  should  think  fit, 
**  confiding  in  her  that  she  would  not  alienate  or 
transfer  the  estates  from  his  nearest  &mily."  B, 
by  her  will,  after  referring  to  the  power,  ^ves  to 
her  husband  C.  the  real  estates,  for  and  during  the 
term  of  his  natuial  life ;  and  after  his  decease  to 
D,  the  son  of  C,  begotten  on  the  body^  of  J.  W,  the 
first  wife  of  C,  and  her  relation,  and  his  lawful  issue 
for  ever :  and  for  want  of  such  issue  to  survive  D, 
D.  to  dispose  of  the  estates  to  such  jperson  or  per- 
sons as  he  by  his  last  will  shall  direct,  limit,  and 
appoint : — B.  takes  an  estate  tail  under  the  will  of 
A,  with  a  power  of  appointment,  by  will,  (B.  hav- 
ing died  without  issue,)  in  the  nature  of  a  trust,  in 
favour  of  the  heirs-at-law  of  D,  and  the  execution 
of  the  power  of  appointment  by  B.  is  void,  220 

■  Whether  chattel  leaseholds  pass  under  devise  to 
A.  and  B.  and  their  heirs,  divers  freehold  estates, 
and  "all  other  testator's  messuages,  lands,  tene- 
ments, and  hereditaments,  which  might  not  be  par- 
ticularly described  in  his  will,"  223 

—  Bequests  of  certain  sums  of  money  to  testator's 
daughters  M.  and  C,  and  legacies  to  other  persons, 
with  the  possession  of  a  certain  house  to  nis  wife 
for  life;  at  her  decease,  "my  said  daughters  M. 
and  C.  shall  divide  between  them,  as  residuary 
l^atees,  whatever  I  may  die  possessed  of,  except 
what  is  already  mentioned  in  lavour  of  others:*'— 
**  Whatever  I  may  die  possessed  of,"  includes  real 
estate,  and  M.  and  C.  are  entitled  to  the  fee  simple 
in  expectancy  of  the  house  bequeathed  to  the  tes- 
tator^s  wife  for  life,  262 

of  advowson  and  presentation  to  a  living,  of 

which  testator  was  incumbent,  and  also  all  his  real 
and  personal  estate  to  trustees,  with  a  power  to  sell 
at  their  discretion  his  said  advowson,  and  all  other 
his  estates,  and  invest  the  proceeds  for  the  benefit  of 
the  children  of  his  sister,  who  should  attain  twenty- 
one,  with  powers  of  maintenance  and  advancement, 
in  the  meantime,  out  of  the  rents,  dividends,  in- 
terest, and  annwU  income;  next  presentation  to 
the  living,  though  in  law  a  beneficial  mterest,  cannot 
be  so  considered,  there  being  powers  of  maintenance 
out  of  the  rents,  dividends,  occ.,  and  passes  to  the 
heir-at-law,  291 

■^—  of  real  estates  to  trustees,  upon  trust,  (subject 
to  the  dower  of  testator's  wife,  and  subject  to  the 
principal  and  interest  charged  thereon  by  mort- 
gage or  otherwise,)  to  receive  the  rents  and  profits, 
and  after  deducting  the  dower  and  interest  on  the 
mort^iages,  to  pay  tne  same  for  the  purposes  therein 
mentioned.  No  estate  of  testator  out  of  which  wife 
was  entitled  to  dower.  Words  do  not  by  implica- 
tion give  the  wife  a  right  to  a  payment  out  of  the 
estate,  in  the  nature  of  dower ;  and  the  relation  of 
the  parties  cunnot  be  taken  into  consideration,  305 

Estates  to  trustees  for  son  for  life,  and  siter- 

wards  for  son's  children,  and  in  default  of  issue,  for 
others  in  remainder,  the  timber  on  estates  to  be 
used  for  repairing  houses,  and  for  the  advantage  of 
the  estate,  or  to  be  sold,  and  the  produce  applied 
as  personal  estate.  Trust  does  not  operate  as  a 
penpetual  severance  of  the  timber  from  the  estate, 
and  becomes  void  after  the  first  adult  person  came 
into  possession  of  the  estate,  <65 

"It  is  my  will,  that  the  rents  and  profits  of  my 

freehold  estate  at  E.  shall  be  appliea,  in  the  first 
place,  towards  the  maintenance  ot  J,  until  he  shall 
arrive  at  the  age  of  twenty-one  years,  and  that  the 


residue  thereof  shall  accumulate  until  that  event, 
and  that,  when  he  shall  attain  ^that  age,  then  that 
the  same  be  |>aid  to  him  for  his  benefit,  and  that 
after  the  expiration  of  the  leases  subsisting,  the 
freehold  shall  become  the  absolute  property  of  J, 
to  hold  to  him,  his  heirs,  and  assigns  for  ever." 
Fee  of  the  property  at  E.  vests  in  J,  at  the  death  of 
the  testator;  and  tne  rents  of  the  property  between 
J's  attaining  his  majority  and  tne  expiration  of 
the  leases  belong  to  J,  390 

Devise — to  corporation  of  W.  a  house,  one-half  the 
revenue  to  be  applied  to  increase  the  schoolmaster's 
salary,  and  the  other  half  for  the  poor  of  the  town, 
and  the  overplus  to  the  trustees,  and  to  repair  the 
house.  Corporation  sell  the  house  to  redeem  the 
land-tax  on  all  their  real  estate :  corporation  were 
liable  to  make  good  the  amount  of  stock  puithased 
to  redeem  the  land-tax  with  the  money  arising 
from  the  sale,  and  payments  regularly  made  of  an 
amount  equal  to  the  land-tax  redeemed,  but  less 
than  the  amount  of  the  dividends  on  the  stock, 
not  sufBcient  Charity  was  entitled  to  the  whole 
income  arising  from  the  trust  property,  412 

of  real  estates  to  trustees,  upon  trust  to  distri- 
bute the  rents  among  certain  "  families,"  according 
to  their  circumstances,  as,  in  the  opinion  of  the 
trustees,  they  may  need  assistance,  whose  names 
are  hereinafter  mentioned,  (naming  twenty-four 
persons) : — Held^  a  good  trust,  and  not  void,  as  a 
charitable  use,  nor  on  the  ground  of  uncertainty  or 
perpetuity,  415 

-— -  of  lanos  to  trustees,  upon  trust  for  G.  R.  for  life ; 
remainder  to  his  issue  in  tail  male  in  strict  settlement, 
provided  that  all  persons  coming  into  possession  of 
the  estate  should,  within  one  year,  take  the  name 
and  arms  of  T,  on  the  same  condition,  as  fiir  as 
circumstances  would  permit,  as  lands  in  S.  were 
limited  in  another  will,  which  was,  that  the  estate 
should  go  over  to  the  persons  next  entitled,  upon 
the  person  in  possession  becoming  entitled  to  the 
barony  of  D ;  provided,  in  case  of  neglect,  refusal, 
or  discontinuance  to  use  such  name,  &c.,  the  estate 
should  go  over  as  if  the  party  so  neglecting,  &c 
were  dead,  if  tenant  for  life,  or  if  in  tail,  as  if  there 
was  a  failure  of  the  issue  in  tail.  O.  R.  has  five 
daughters  only.  On  exceptions  to  the  Master's 
report,  approving  of  a  settlement  excluding  them, 
^Held,  first,  that  the  daughters  of  G.  R.  took  col- 
lectively in  tail  male,  with  cross-remainders  as 
tenants  in  common,  and  were  entitled  to  a  limita- 
tion to  that  effect,  after  the  limitation  to  the  first 
and  other  sons.  The  words  "  tail  male,"  describmg 
the  estate ;  "  issue,"  the  persons  taking  after  the 
first  taker ;  and  "  in  strict  settlement,"  the  mode 
in  which  such  first  taker  took ;  the  forfeiture,  on 
breach  of  the  condition  of  taking  the  name,  &c., 
pointing  to  a  plurality  of  persons,  the  daughters  of 
G.  R.  took  as  teifants  in  common.  Secondly,  that 
although  the  clause  in  the  will  of  the  estate  in  S. 
did  not  literally  apply  to  a  life  estate,  yet  G.  R.  was 
bound  by  it,  and  his  life  estate  would  clearly  cease 
on  the  accession  of  the  barony  of  D.  to  him,  and 
that  this  should  not  affect  the  issue  in  tail,  unless 
there  were  other  issue  capable  of  inheriting  the 
estate ;  and  that  forfeitures  by  reason  of  refusal  to 
take  the  name  and  arms  of  T.  should  not  extend  to 
collateral  issue  in  tail,  417 

See  Trust 

•  Diseovery^B'iW  against  A,  grantee,  B,  assignee,  and 
C.  &  6o,,  depositees,  to  set  aside  annuity  deed  de- 
posited, with  other  documents,  by  B.  with  C.  &  Co. 
as  security  for  his  banking  account,  seeking  a  dis- 
covery from  B,  and  that  he  might  set  forth  a  list  of 
such  other  securities  as  C.  &  Co.  held  applicable  to 
B's  debt,  and  a  statement  of  B's  banking  account  at 
the  time  of  and  since  the  deposit  of  the  annuity 
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deed,  and  praying  that  such  other  securities  might 
be  first  applied: -7- Held,  upon  exceptions,  that  B. 
could  not  by  his  answer  decline  to  set  forth  such  list, 
on  the  ground  that  they  were  his  title  deeds,  nor 
to  give  such  statement  of  his  banking  account,  17 

Discovery— by  solicitor,  as  to  mortgage  transactions 
in  which  he  has  been  engaged  in  his  professional 
capacity,  323 

See  Production  of  Documents. 

Dismwal  of  Bill — Where  sole  defendant  becomes  pro- 
visional assignee,  under  Insolvent  Debtors  Act,  of 
sole  plaintiff,  160 

-  Motion  by  bankrupt  defendant,  that  the  plain- 
tiffs might,  within  a  limited  time,  file  a  supplemen- 
tal bill  against  his  assignees,  or  that  the  bill  might 
be  dismissed,  as  against  him,  with  costs,  irregular : 
reftised,  but  costs  of  the  motion  not  given  against 
the  bankrupt,  280 

Domicile.    See  Legacy  Duty. 

East  India  Company,    See  Production  of  Documents. 

Eastern  Counties  Kaihoay  Act.    See  Railway. 

Equitahk  Assignment— Q,\xes^oxk  of  priority,  77 

Escheat,    See  Debtor  and  Creditor. 

£9f^eiics— negativing  reasonable  probability  that  any- 
thing has  been  kept  back,  sufficient,  in  proving  loss 
of  deed,  to  let  in  secondary  evidence.  Onus  of 
proving  deed  not  properly  stamped,  on  party  ob- 
jecting to  secondary  evidence  of,  9 

—-  Privileged  conununications  between  attorney 
and  client,  149 

Abstract  of  deed  not  admissible  as  secondary 

evidence,  176 

— —  See  Presumption. 

Exceptions— Vln&t^T  bound  to  look  at  original  record, 
on  reference  of  exceptions  for  insufficiency  of  answer 
to  an  amended  bill.  Rules  as  to  plaintiir  excepting 
as  to  matters  contained  in  original  bill,  where  he 
has  amended  after  answer,  17 

Sufficiency  of,  where  two  severally  taken   to 

Master's  report,  and  five  specific  grounds  seriatim 
assigned  and  enumerated  at  the  foot,  27 

— —  Hearing  exceptions  to  answer  instanter,  08 

—-  A.  B,  a  stranger  to  the  cause,  obtained  on  peti- 
tion an  order  of  reference,  and  the  Master  made  his 
report : — Held,  that  the  report,  which  required  con- 
firmation to  give  it  effect,  could  not  be  excepted  to 
by  a  petition  in  the  nature  of  exceptions,  unless 
objections  had  been  carried  in  to  the  draft  report,  327 

'—  See  Contempt  Master's  Report  Scandal  and 
Impertinence. 

Executor — Second  creditors'  suit  for  administration 
of  estate  not  restrained,  where  decree  in  first  suit 
does  not  bind  the  real  estate,  15 

Non-liability  of  executor  for  a  depostavit,  by 

co-executor  receiving  monies,  the  result  of  acts  in- 
dispensable and  necessary  for  administration  of  tes- 
tator's estate,  in  which  he  has  concurred.  Inquiry 
as  to  balance  of  estate  retained  in  bankrupt  execu- 
tor's hands,  not  directed  for  the  purpose  or  enabling 
residuary  legatees  to  establish  liability  of  co-exe- 
cutor, where  ordinary  decree  in  suit  by  them  only 
made  at  the  hearing,  and  Master^  by  his  report, 
charges  executor  alone  with  receipt  of  testator's 
estate.  How  far  an  executor,  who  proves  a  will, 
may  be  wholly  passive  or  active,  31 

What  amounts  to  declaration  of  trust  by,  in  re- 
spect of  sum  added  by  him  after  death  of  testator,  to 
fund  bequeathed,  129 

Right  of,  to  general  costs  out  of  estate,  as  be- 
tween solicitor  and  client,  in  suit  bv  residuary  lega- 
tees, seeking  the  administration  or  testator's  estate, 
although,  in  the  progress  of  the  proceedings,  he 
may  have  been  charged  with  compound  interest  on 
the  balances  of  assets  in  his  hands  rrom  time  to  time, 
and  is  on  further  directions  directed  to  pay  to  the 


plaintiff  the  amount  of  such  costs  as  had  relation  to 
that  proceeding,  171 

Executor — Revival  of  suit  against  executor  who  has 
proved,  alone  necessary  where  two  executors  ap- 
pointed by  will,  197 

-*—  Allegation  in  bill,  that  A,  B,  and  C,  were  named 
executors  in  the  will  of  D,  and  that  A.  and  C.  duly 
proved  the  will,  and  thereby  became  his  legal  per- 
sonal representatives,  supported  by  the  probate  copy 
of  the  will,  and  sufficient  evidence  to  throw  on  tne 
defendant  the  onus  of  shewing  that  the  other  exe- 
cutor did  prove,  241 

-  Personal  representative  of  one  of  two  executors 
who  dies  before  answer,  having  possessed  assets  and 
proved,  a  necessary  party  to  bdl  of  revivor  and  sup- 

Slement;  but  where  surviving  executor  answers 
le  same,  no  objection  that  he  has  not  answered 
original  bill,  249 

Question,  whether  one  of  several  Indian  execu- 
tors, who  has  rendered  an  account  in  India,  and 
handed  over  balance  to  his  co-executor  who  after- 
wards remits  to  him  in  England  a  sum  for  the  pur- 
poses of  the  estate,  is  to  be  taken  as  having  received 
that  sum  as  executor  or  trustee,  and  is  entitled  to 
have  the  accounts  taken  generally,  and  whether 
legal  representative  in  this  country  necessary,  on 
bill  by  residuary  legatee,  for  account  and  payment 
of  the  sum  so  remitted,  306 

-^—  Acquiescence  of  twenty-three  years  with  a  know- 
ledge of  the  will,  a  good  bar  to  a  claim  by  a  residu- 
ary legatee,  against  an  executor,  for  an  account,  on 
the  ground  of  neglect  or  misfeasance,  independentiy 
of  3  &  4  WilL  4,  c  27.  Where  executor  of  party 
who,  under  will,  is  to  be  a  partner  with  residuary 
legatee,  has,  under  power  of  attorney  from  executor, 
received  assets,  paid  debts,  received  profits  of  trade, 
and  settled  accounts  with  residuary  legatee,  is  not 
chargeable  with  profits  of  trade  subsequently  re- 
ceived, by  reason  of  long  acquiescence  of  residuary 
legatee,  313 

Right  of,  to  prove  the  will  ofpiis  testator,  and  at 

the  same  time  renounce  the  probate  of  the  will  of  a 
testator,  of  which  will  his  testator  has  been  the  sole 
executor,  372 

— —  Indian  commission  of  52.  per  cent  allowed  only 
for  such  assets  as  tiie  executor  himself  collected 
while  he  resided  in  India,  where,  having  proved 
testator's  will,  in  India,  and  having  collected  a  por- 
tion of  the  assets  he  returns  to  England,  and  ap- 
points agents  to  collect  the  remaining  assets  m 
India,  382 

— -  See  Partners.     Solicitor. 

Expectancy— Yfhert  assignment  of,  not  enforced,  293 

Felony — Whether  party  prosecuting  for,  can  institute 
proceedings  in  equity  to  protect  tne  property  in  the 
meantime,  317 

Fund  in  Court — Fund  in  court  belonging  to  person  of 
weak  intellect,  ordered,  by  consent,  to  be  carried 
over  to  his  separate  account ;  the  dividends  to  be 
paid  to  him  until  further  order,  with  liberty  for  him 
to  apply,  120 

Heirs— yfhete  equivalent  to  «  children,"  155 

Idiot,    See  Fund  in  Court 

Impertinence,    See  Scandal  and  Impertinence 

Infant— 2Ut  Order  of  August  1841  not  applicable  to 
an  infant,  16 

Substituted  service  on  father  of,  on  what  affida- 
vit allowed,  109 

Injunction— to  restrain  nuisance  affecting  five  plaintiffs 
m  respect  of  different  tenements  and  separate  in- 
terests, dissolved  by  reason  of  misjoinder,  55 

Practice  of  the  Court  in  refusing  to  look  into 

answer  and  decide  on  its  sufficiency,  where  filed  the 
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day  before  motion  made  on  the  eve  of  trial  to  ex- 
tend common  injunction  for  want  of  answer,  unless 
answer  is  palpably  evasive;  and  as  to  looking  at 
answer  instanter  to  see  if  substantially  insufficient, 
where  it  is  reported  insufficient  on  exceptions  taken, 
and  there  has  been  delay  on  the  part  orthe  plaintiff. 
Excuse  necessary  to  dispense  witn  affidavit  by  plain- 
tiff in  support  of  motion ;  and  where  motion  made 
on  the  3ra  of  December,  affidavit  of  his  soUcitorthat 
his  client  left  London  for  Ireland  on  the  23rd  of 
November,  held  insufficient  What  delay  sufficient 
^ound  for  refusing  motion  on  eve  of  trial,  98 
Injunction  —  Special  injunction  to  stay  prosecution 
of  proceedings  in  action,  not  granted  after  common 
injunction  to  stay  execution  therein,  101 

Amending  biU  does  not  ipso  facto  dissolve  com- 
mon injunction,  not  expressly  saved  by  Court,  but 
may  furnish  good  ^ound  for  defendant  to  move  to 
dissolve  it  In  action  by  B.  against  A,  A.  pays 
money  into  court,  and  B.  obtains  a  verdict  for  that 
sum.  A.  then  obtains  the  common  injunction 
ag^nst  B.  Breach  of  the  injunction  by  B,  if  he  ob- 
tains from  court  of  law  a  rule  nUi  for  payment  of 
this  sum  to  him,  122 

Where  second  injunction  considered  vexatious, 

and  plaintiff  ordered  to  pay  the  costs  hereof,  273 

See  Copyright    Costs.    Trust. 

/nso/ivn/^  Assignees  entitled,  by  vestingiorder  under 
1  &  2  Vict  c.  110,  to  annuity  bequeathed  to  msol- 
vent,  with  condition  that  it  should  be  forfeited  in 
case  he  should  assign  or  otherwise  dispose  of  it  in 
any  manner  by  way  of  anticipation,  the  annuity  to 
be  for  his  sole  and  personal  use  and  benefit  only,  8 

Provisional  assi^ee,  made  defendant  to  a  fore- 
closure suit,  not  enUtled  to  his  costs  from  the  plain- 
tiff, even  though  he  disclaims  by  his  answer,  and 
has  no  assets  of  the  insolvent's  estate  in  his  hands, 
194 

See  Bankrupt    Dismissal  of  BilL 

Insurance — Policy  on  life,  by  conditions  indorsed 
thereon,  the  company  engaging,  in  case  the  assured 
commit  suicide  after  having  **  assigned"  the  policy 
bond  fide  as  a  security,  to  pay  assignees  the  amount 
for  which  it  was  a  security  to  the  extent  of  the  sum 
assured.  Policy,  deposited  as  a  security  for  money 
lent,  with  an  undertaking  in  writing  to  assign  the 
same  when  required,  and  suicide  afterwards  com- 
mitted:~  Depositee  entitled  to  recover  from  com- 
pany the  amount  of  his  debt,  though  he  had  given 
no  notice  of  the  deposit  to  the  company  previous  to 
assured's  death,  and  though  he  had  not  obtained  a 
formal  assignment,  268 

Right  of  a  party  voluntarily  paying  premiums 

of  life  policy,  which  party  entitled  declines  keeping 
up,  369 

See  Bankrupt 

/n/^M^-Construction  of  46th  Order  of  August,  1841, 
with  respect  to  creditor  who  has  earned  in  his 
claim  under  decree  previous  to  date  of  order,  but 
has  established  it  subsequently,  248 

/ff/rrp/tfoJer— Smallness  of  amount  not  per  se  an  ob- 
jection to  bill  of.  Distinction  from  Smith  v.  Target, 
(2  Anst  529,)  where  sum  is  less  than  10/.,  but  part 
of  a  larger  demand,  273 

Irregularity.    See  Amendment 

Utue — As  to  directing,  upon  question  whether  parties 
died  before  a  particular  day,  41 

Jurisdiction — Order  as  to  appropriation  of  causes  and 
proceedings  in  the  several  Courts  of  Chancery,  2 

Whether  defendant  resident  out  of,  can  pro- 
perly be  served  with  copy  of  bill  under  23rd  New 
Order  of  1841,  288 

^  As  to  ordering  payment  into  court  of  money  re- 
ceived by  assignees  of  bankrupt,  notwithstanding 
decision  of  Court  of  Bankruptcy,  329 


Jurisdiction,    See  Bankrupt 

Landlord  and  7V}?a»f— Question  as  to  right  of  tenant 
of  house,  afterwards  purchasing  from  landlord  an 
adjacent  field,  and  occupying  that  and  the  house  for 
many  years  at  one  rent,  to  specific  performance  of 
alleged  agreement  to  grant  lease  of  house  and  field,  36 

Lease — Lessee,  on  filing  his  bill  for  relief  against  for- 
feiture at  law,  by  non-payment  of  rent,  not  com- 
pelled, by  the  4  Geo.  2.  c.  28,  to  bring  into  court 
arrears  and  costs  within  forty  days  after  answer,  if 
lessor  in  possession,  and  tenant  asks  no  relief  till  Uie 
hearing.  Jurisdiction  of  Court  to  give  relief  equally, 
whether  lease  contains  mere  power  of  re-entry  on 
non-payment  of  rent,  or  declaration  that,  in  that 
case,  lease  shall  be  absolutely  void.  Lessors  at 
liberty  to  shew  other  breaches  of  covenant;  and, 
semble,  if  any  such  well  proved  in  the  cause,  reli^ 
will  be  refused,  without  directinp^  an  issue  to  try  the 
fiict  Course  of  the  Court  in  directing  such  issue, 
as  to  ordering  arrears  and  costs  into  court  before 
trial ;  and  to  be  repaid  if  plaintiff  fiiils  in  his  suit 
Acts  and  conduct  of  lessee  coming  to  redeem, 
looked  at  in  analogy  to  the  case  of  a  person  coming 
for  the  specific  performance  of  an  agreement  for  a 
lease.  Deed  of  assignment  without  licence,  not  set 
out  in  the  answer,  proved  vivA  voce  at  the  hearing, 
not  sufficiently  proved  for  Court  to  act  upon.  Equit- 
able assignments  not  sufficient  to  avoid  the  lease  at 
law,  no  ground  for  refusing  relief,  132 

-  Assignee  of  lease  of  great  and  small  tithes 
granted  by  charity  entitled  to  small  tithes  only, 
where  lessee  and  assignee  know  that  &ct,  liable  to 

{»ay  full  rent  from  assignment,  and  either  to  give  up 
ease  or  retain  it  upon  payment  of  f^  rent  for  the 
future,  where  he  has  retused  to  pay  the  rent,  and,  an 
action  being  brought  against  him  by  the  charity,  has 
pleaded  eviction  of  the  small  tithes,  and  jury  have 
apportioned  the  rent  in  respect  of  their  value,  396 

Legacy ^to  A,  "when  or  if^he  shall  attain  twenty- 
one,  with  a  direction  that  it  should  be  immediately 
separated  from  the  general  estate,  and  put  out  at  in- 
terest in  the  name  of  A ;  and  that,  till  A.  attained 
that  age,  the  interest  should  be  paid  to  B.  for  the 
support  and  education  of  A,  a  vested  legacy.  Direc- 
tion for  immediate  separation  of  the  legacy  from 
the  general  estate,  a  strong  ground  of  iuelf  for 
holdmff  it  vested,  49 

"  I  leave  T.  B.  under  the  protection  of  my  wife 

A.  P,  to  be  by  her  apprenticed  and  taken  care  of 
and  to  be  provided  for  to  the  best  of  her  judgment, 
as  long  as  the  said  A.  P.  remains  unmarried."    T. 

B.  is  entitled  to  maintenance  out  the  testator's 
esUte,  52 

Question,  whether  settlement  on  marriage  of 

legatee,  made  out  of  testator's  monies  whilst  he  was 
lunatic,  and  not  disapproved  of  by  him  in  a  lucid 
interval,  an  ademption  of  a  previous  legacy,  57 

No  order  for  payment  out  of  court  to  solicitor  of 

legatee  of  any  sum  exceeding  lOA,  97 

"  As  to  all  the  rest  of  my  personal  estate,  I  give 

the  same  to  A.  B,  C.  D,  &c.,  upon  trust  to  pay  one 
third  part  to  P.  S.  T.  for  her  own  proper  use ;  as  to 
the  remaining  two  thirds,  in  trust  to  invest  the  same 
and  receive  the  dividends,  and  pay  the  same  for  the 
use  of  F.  J.  T.  and  C.  H.  T,  for  and  during  the  term 
of  their  natural  lives;  and  after  the  decease  of  either 
of  them,  the  said  F.  J.  T,  and  C.  H.  T,  then  in  trust 
to  pay  one  fourth  part  of  the  said  trust  fund  unto 
P.  S.  T,  to  and  for  her  own  use  and  benefit,  and  to 
pay  the  dividends  and  profits  of  one  other  fourth 
part  of  the  said  trust  fund  unto  the  survivor  of  them, 
the  said  F.  J.  T.  and  C.  H.  T,  to  and  for  his  use,  for 
and  during  the  term  of  his  natural  life ;  and  from 
and  after  the  decease  of  the  survivor  of  them,  the 
said  F.  J.  T.  and  C.  H.  T,  in  trust  to  pay,  assign, 
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transfer,  and  set  over  the  said  trust  fund,  together 
with  all  interest  that  shall  be  due  thereon,  unto 
P.  S.  T,  to  and  for  her  own  proper  use  and  benefit." 
P.  S.  T.  dies  in  1821,  F.  J.  T.  in  1831,  and  C.H.  T. 
in  1837 :  C.  H.  T.  entitled,  on  the  death  of  his 
brother  F.  J.  T,  to  three-fourths  of  the  two-thirds 
of  the  income  of  the  trust  fund,  107 

Legacy — ^Construction  of  clause  against  alienation 
where  legatee  becomes  bankrupt,  145 

to  trustees  of  leasehold  property,  in  trust  to  pay 

the  rents  to  B.  for  life,  and  after  B's  death  to  the 
heirs  and  children  of  the  body  of  B,  lawfully  begotten, 
whether  mal^t  orfimdles,  equally  between  them,  for 
all  the  residue  of  the  term  of  years  that  should  re- 
main unexpired  thereon  at  B's  death.  B.  has  ten 
children,  some  of  whom  die  during  her  lifetime,  and 
others  survive  her.  The  respective  personal  repre- 
sentatives of  the  children  who  die  oefore  B,  take 
equal  shares  in  the  leaseholds  with  the  children  who 
survive  her.  Word  "  heirs"  held  to  be  equivalent 
to  children,  155 

Residue  of  personal  estate  to  executors,  to  be  by 

them,  from  time  to  time,  as  they  should  think  best, 
turned  into  money  for  the  payment  of  debts  and 
legacies ;  subject  thereto,  from  time  to  time  to  lay 
out  and  invest  the  same,  with  all  accumulating  pro- 
duce, in  the  purchase  of  lands  to  be  situated  at  or  near 
N ;  such  purchased  premises  to  be  conveyed  to  A. 
for  life,  with  remainaers  over:  the  interest  and  pro- 
duce of  said  personal  estate,  which  should  from  time 
to  time  arise  and  be  made,  until  such  investment,  to 
be  paid  to  the  same  persons.  A.  not  entitled  to  the 
interest  of  the  residue  of  the  testator's  estate  in 
specie  as  it  stood  at  his  death,  and  whole  residue  to 
be  placed  in  a  condition  of  secure  investment ;  A. 
entitled  to  interest  from  the  death  of  the  testator, 
on  the  vedue  of  such  items  of  the  residue  as  were  not 
in  a  proper  state  of  investment  at  the  death  of  the 
testator,  either  at  such  death,  or  a  year  after;  such 
value  to  be  computed  by  the  Master ;  also  entitled 
to  the  interest  on  the  items  which  were  in  a  proper 
state  of  investment,  from  the  death  of  the  testator. 
Inquiry  directed  whether  canal  shares  were  a  proper 
investment  Bank  stock,  fire  office  and  turnpike 
shares,  and  mortgages  of  turnpike  tolls,  ordered  to 
be  sold  without  inquiry,  158 

-  Bequest  of  stock  to  A,  upon  trust,  to  pay  divi- 
dends to  C.  for  life,  and  direction  that  on  the  death 
of  C,  it  should  sink  into  the  residue.  Residue  of 
estate,  in  trust  for  J.  L,  for  life,  and  after  her  de- 
cease, a  legacy  of  5,000/.  to  be  paid  to  A,  and  the 
remainder  to  be  otherwise  disposed  of.  A.  assigns 
this  legacy  to  B,  and  afterwards  appropriates  trust 
stock.  Petition  presented  by  C.  to  oe  paid  her  an- 
nuity out  of  other  assets  of  the  testator,  dismissed 
by  the  Master  of  the  Rolls,  with  liberty  reserved 
to  apply  after  the  death  of  J.  L.  Legacy  of  5,0001., 
on  its  becoming  payable,  to  be  apportioned  among 
the  legatees  oi  the  testator  disappointed  by  the 
breach  of  trust  of  A,  to  the  exclusion  of  the  as- 
signee B,  172 

Construction  of,  for  keep  of  an  animal ;  and  as 

to  executors'  title  to  surplus,  176 

■  Mistake  in  description,  where  bequest  to  child 

and  children  of  C,  and  nephew  James  C,  where  tes- 
tator never  had  any  nephew  named  James  who  had 
children,  &c.,  177 

Bequest  of  33,000/.  to  provost  and  "  fellows"  of 

Queen^s  College,  Oxford,  to  be  laid  out  within  three 
years,  in  books  for  the  use  of  the  college ;  refusal 
by  executor  to  transfer,  except  under  the  direction 
of  the  Court,  on  account  of  the  testator  having  mis- 
named the  college,  which,  in  the  charter,  was  styled 
provost  and  *'  scholars  "  Upon  bill  filed  bv  the 
provost  and  scholars,  plaintiffs  held  entitled  to  a 
transfer  immediately— and  to  their  taxed  costs.^ 


Held,  also,  that  the  time  within  which  the  books 
were  to  be  purchased  was  not  imperative,  198 

Legacv-^to  "  my  other  servants  500/.  each ;"  a  person 
in  the  service  of  the  testator  at  the  date  of  the  will, 
but  who  had  left  it  before  his  death,  entitled  to  a 
legacy  of  500/.  To  A,  "of  all  my  jewels,  plate,  linen, 
china,  carriages,  wines,  and  other  goods,  chattels, 
and  effects  whatsoever,  as  her  own  goods  and  chat- 
tels for  ever,"  passes  not  merely  goods  and  chattels 
of  the  same  nature  with  jewels,  &c,  but  all  the  per- 
sonal property  of  the  testator  not  otherwise  disposed 
ofl  Testator,  after  directing  all  his  debts  to  be  paid, 
and  giving  several  legacies  of  stock  and  pecuniary 
legacies  to  a  large  amount,  "  then"  gives  and  be- 
queaths to  A.  and  B.  all  the  rest  and  residue  of  his 
"  ready  money,  securities  for  money,  and  monies  in 
the  fUnds,"  upon  certain  trusts.  The  will  contains 
a  residuary  bequest : — Held,  that  the  legacies  are 
charged  upon  the  ready  money,  securities  tor  money, 
and  money  in  the  funds,  but  tnat  the  debts  are  not  so 
charged,  and  ought  to  be  paid  out  of  the  residue  of. 
the  personal  estate.  Balances  in  bankers'  hands  pass 
under  the  gift  of  ready  money.  Whether,  under  a  spe- 
cific bequest  of  "  ready  money,  securities  for  money, 
and  money  in  the  fVinds,"  these  items,  as  they  stood 
at  the  date  of  the  will,  or  as  they  stood  at  the  time 
of  the  testator's  death,  pass,  qwere.  Decree  at  the 
first  hearing  of  the  cause,  naving  directed  the 
Master  to  inquire  only  as  to  those  items  at  the 
death,  the  Court  is  precluded,  on  further  directions, 
from  entering  into  the  question.  Under  a  gift  in 
a  will,  of  all  "  my  securities  for  money,"  all  the 
arrear  of  interest  due  at  the  death  of  the  testator 
passes  to  the  legatee,  223 

of  4,000/.  capital  stock  in    the  Zl  per  cent. 

consols.,  or  in  whatever  of  the  government  funds 
the  same  should  be  found  vested,"  demonstrative  or 
specific,  230 

Daughter  and  younger  children  take  absolute 

interest  as  joint  tenants  of  fund,  under  bequest  to 
daughter  H.  B,  M.  S,  and  her  younger  children, 
255 

Testator  gives  all  his  monies,  &c  to  his  vrife, 

**  to  the  intent,  that  she  may  dispose  of  the  same 
for  the  benefit  of  herself  and  our  children,  in  such 
manner  as  she  may  deem  most  advantageous ;"  and 
appoints  his  wife  executrix.  Semble — the  wife  does 
not  take  an  absolute  interest  in  the  fund,  but  there 
is  a  trust  for  the  children  to  some  extent.  Relation 
of  the  parties,  as  parent  and  child,  an  ingredient  in 
deCermming  the  question,  whether  there  is  a  trust 
or  not,  276 

All  testator's  property  to  be  at  the  disposal  of 

his  wife,  for  herself  and  children :  wife  not  entitled 
absolutely,  but  children  take  an  interest  in  pos- 
session, 279 

Leasehold  house  to  son  R;   "should  he  die 

without  heir  or  will,  the  profits  ot  the  said  house  to 
be  divided  among  all  my  grandchildren,  with  the 
consent  of  his  mother:"  an  absolute  gift  to  R,  and 
on  his  death,  intestate  and  unmarried,  house  passes 
to  his  personal  representatives,  390 

Trustee  directed  to  pay  1,000/.  into  the  hands 

of  C.  H,  to  be  laid  out  by  him  in  the  education  of 
his  two  eldest  sons,  who  should  be  alive  at  testa- 
trix's death :  if  only  one  son,  then  500/.,  for  the 
like  purpose ;  if  no  son  of  C.  H.  living  at  her  death, 
l^acy  in  his  favour  to  fall  into  the  residue.  C.  H. 
dies  before  the  testatrix,  leaving  two  sons  living 
at  her  death.  Legacy  not  an  absolute  ^ft  to  C.  H, 
but  a  trust  to  some  extent  for  the  sons,  and  limita- 
tion over  does  not  take  effect  by  the  pre-decease  of 
C.  H,  312 

Annuity  to  wife,  and  on  her  decease  2,500/.  to 

trustees,  to  pay  the  same  amongst  testator's  chil- 
dren, and  the  cnildren  of  such  of  them  as  should 
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be  dead  at  the  decease  of  wtfe,  in  tncb  shares  as 
she  should  appoint;  and  as  to  such  parts  Uiereof 
to  which  the  appointment  of  wife  should  not  ex- 
tend, noon  trust  to  pay  the  same  to  A,  B,  and  C,  at 
the  end  of  twelve  calendar  months  after  the  death 
of  wife,  with  interest  for  the  same  from  wife's  death. 
Wife,  by  will,  appoints  various  sums  amongst 
several  of  the  testator's  children,  amounting  alto- 
gether to  the  sum  of  2,300/.,  to  be  paid  at  the  de- 
cease of  her  son  W,  except  670/.  part  thereof, 
which  she  appoints  to  her  son  W,  to  be  paid  to 
him  on  her  aecease.  Intermediate  interest  which 
accrues  on  the  several  sums,  amounting  to  the  sum 
of  2,300/.,  except  670/.  part  thereof,  appointed  to 
W,  goes  to  parties  entitled  under  the  will  of  the 
testator,  in  default  of  appointment,  viz.  A,  B,  and 
C,  332 
Legary —Interest  of  residuary  estate  to  wife,  for  life, 
with  directions,  on  her  death,  to  the  trustees  of  will, 
to  divide  the  corpus  into  three  equal  parts,  and  to 
pay  one-third  to  the  child  or  children  of  brother  T. 
living  at  the  decease  of  wife ;  one  other  third  part 
to  F.  G,  daughter  of  testator's  brother  A.  abso- 
lutely ;  and  remaining  one-third  part  to  T.  B.  and 
S.  B,  son  and  daughter  of  testator's  brother  John 
absolutely.  ''And  in  case  such  any  or  either  of 
them  should  die,  having  left  a  child  or  children 
surviving,  then  the  expectant's  share  shall  |^o  to 
and  be  ecjually  divided  between  his  or  her  child  or 
children  in  equal  shares  and  proportions,  if  more 
than  one,  and  if  but  one  child  living,  then  the 
whole  to  that  one,  and  in  failure  of  issue,  then  to 
be  divided  between  the  survivor  or  survivors  of  his 
said  nephews  and  nieces,  as  aforesiud,  in  equal 
shares  and  proportions."  All  the  children  of  T.  B, 
testator's  brother,  die  in  the  lifetime  of  the  tes- 
tator's widow,  but  some  of  them  leave  issue  living 
at  her  death.  One- third  part  of  the  residue  first 
given  b5r  the  will,  does  not  lapse,  but  the  children 
of  the  children  of  the  testators  brother  T.  B.  take 
the  same,  334 

Validity  of  charitable  jpifl,  336 

•  Residue  to  children  of  B.  a  valid  bequest,  where 

residuary  estate  given  to  B.  for  life,  and  from  and 
after  the  decease  of  B.  in  trust  for  his  children,  as 
they  severally  attained  the  age  of  twenty-five  years, 
eqiudly  to  be  divided  between  them,  if  more  than 
one;  and  if  but  one,  the  whole  to  such  one  child, 
the  income  to  be  applied  during  their  res|)ective 
minorities  hj  the  guardians,  for  the  time  being,  of 
the  said  children  or  child,  for  their  respective 
support,  maintenance,  and  education ;  and  m  case 
no  child  of  the  said  B.  should  live  to  attain  the  age 
of  twent\'-five  years,  then  over,  338 

A,  after  directing  that  her  charitable  bequests 

contained  in  her  will  should  be  paid  out  of  her 
personal  estate,  then  proceeded  tocnarge  her  lease- 
hold estates,  in  "addition"  to  her  other  personal 
estate,  with  and  to  the  payment  of  her  debts,  &c. 
In  suit  by  the  charitable  legatees,  amount  of  the 
personal  estate  not  a  circumstance  to  be  inquired 
into,  so  as  to  furnish  a  ground  of  construction ;  and 
pure  personal  estate  not  exonerated  from  the  pay- 
ment of  debts,  &c,  360 

Houses  in  Church   Street,  held  upon    leases 

having  from  sixty  to  seventy  years  unexpired,  to 
trustees,  for  E.  C.  for  her  life,  and  after  her  decease 
for  her  children,  with  a  pift  over  to  other  parties,  if 
E.  C.  died  without  leaving  any  child.  Other  pre- 
mises held  on  lease  having  rather  more  than  twenty- 
two  years  unexpired,  upon  trust  to  accumulate  the 
rents,  until  the  leases  of  the  premises  in  Church 
Street  were  nearly  expired,  and  then  to  renew  those 
leases,  and  repair  the  premises,  for  the  benefit  of 
E.  C,  and  her  children,  and  the  other  legatees 
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before  mentioned.  Direction  to  accumulate  was  Toid 
for  remoteness,  380 

Legacjf — Income  of  residuary  estate  to  wife  for  life ; 
and  after  her  decease,  to  be  equally  divided  amonff 
testator's  brothers  and  sisters,  and  the  brothers  and 
sisters  of  his  wife.  In  case  of  the  death  of  any  of 
his  residuary  legatees  before  his  or  her  share  should 
become  payable,  leaving  issue,  such  issue  take  that 
share  equally.  Grandciiildren  of  any  of  the  resi- 
duary legatees  who  die  before  his  or  her  share 
became  payable,  entitled  equally  with  the  children, 
382 

Proper  form  of  clause  to  restrain  anticipation  in 

bequest  of  property  in  trust  for  married  woman,  385 

Residue  of  estate  to  trustees,  to  be  by  them  ap> 

plied  for  the  relief  of  domestic  distress,  assisting 
mdigent  but  deserving  individuals,  or  encouraging 
undertakings  of  general  utility,  a  void  bequest,  as 
trustees  have  the  option  of  applying  the  fUnd  to 
purposes  not  charitable,  405 

Residuary  estate  to  son  and  daughter  who  had 

married  C.  W,  and  direction  that  sums  owing  by 
C.  W.  should  be  allowed  in  account  as  part  of 
daughter's  share.  Deatli  of  daughter  in  testator's 
lifetime  does  not  afiect  the  legacy,  but  C.  W.  re- 
leased from  debts  to  amount  of  moiety  of  residuary 
estate,  410 

Tenant  for  life  of  residue  entitled  to  interest  at 

4/.  per  cent,  on  the  values  of  such  items  of  the  pro- 
perty of  the  testator  at  were  not  in  a  proper  state  of 
investment  either  at  the  death  of  the  testator,  or  the 
end  of  the  first  year,  taking  in  each  case  the  less 
value,  414 

1,000/  to  each  of  testator's  three  daughters;  one 

moiety  to  be  paid  on  their  respectively  attaining 
twenty-one,  the  other  to  be  settled  ;  the  interest  to 
their  sepatate  use  for  life,  and  the  principal  to  be 
disposed  of  in  such  manner  as  they  should  direct 
among  their  issue;  but  in  case  they  should  die 
without  issue,  the  principal  to  go  among  the  sur* 
vivors  of  the  testator's  children  in  equal  proportions. 
Residue  of  real  and  personal  estate  to  trustees,  in 
trust,  to  sell,  &c.,  and  to  pay  and  divide  the  pro- 
ceeds, as  soon  as  testator's  youngest  child  should 
attain  twenty-one,  unto  and  equally  amongst  all  his 
children  ;  one  moiety  of  the  shares  of  each  of  the 
daui^hters  therein  to  be  secured  to  her  separate  use 
for  life,  and  the  principal  to  be  disposed  of  in  such 
manner  as  she  sliould  direct  amongst  her  children  ; 
but  if  no  child,  then  the  principal  to  be  divided 
equally  among  the  survivors  of  his  children ;  and  in 
case  of  the  death  of  any  of  his  children,  leaving  law- 
ful issue,  to  such  issue  the  part  or  share  the  parent 
so  dying  would  have  been  entitled  to  have :— first, 
words  in  the  particular  gif^,  "  in  case  they  shall  die 
without  issue,  do  not  import  an  indefinite  failure  of 
issue.  Secondly,  one  of  the  sons  who  attained 
twenty-one,  and  died,  without  leaving  issue,  before 
the  period  of  distribution,  had  a  vested  interest  in 
the  residue  transmissible  to  his  personal  representa- 
tives. Thirdly,  the  word  •*  survivors,"  in  the  gift 
over  of  the  moiety  of  the  daughters'  shares,  to  be 
construed  in  its  natural  sense,  and  not  as  "  others." 
Fourthly,  the  clause  of  substitution  of  the  issue  ap- 
plies as  well  to  the  original  share  in  the  residue,  as 
to  the  share  of  a  daughter  in  the  residue  who  died 
without  issue ;  but  is  not  to  be  extended  to  the  share 
of  the  particular  legacy,  423 

See  Charity.  Devise.  Insolvent.  Power.  Set- 
tlement.   Voluntary  Gift    Will. 

Legacy  J^u/y— Forgiveness  of  a  debt  in  a  will,  followed 
by  a  direction  for  the  payment  of  the  legacy  duty  on 
all  pecuniary  legacies  out  of  the  personal  estate. 
Legacy  duty  to  be  paid  out  of  the  personal  estate, 
in  respect  of  this  foigiveneu  of  debt,  172 
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Legacy Duiy^Vfheiher  all  executors  Hvingyand  repre- 
sentatiTesof  such  as  may  be  dead,  necessary  parties 
in  information  for  payment  of  legacy  duty?  329 

No  le^ac]^  duty  payable  upon  charitable  bequests, 

where  a  British  subject  went  to  reside  in  France  in 
1776,  obtained  letters  of  naturalization,  and  pur- 
chased lands.  In  1791,  was  obliged  to  ouit  the 
country,  and  his  property  was  confiscatea ;  then 
came  to  England,  and  remained  here  till  1802,  when 
he  returned  to  France,  and  claimed  the  compensa- 
tion for  his  lands ;  and  by  will,  confirming  previous 
will  made  in  England,  gave  part  of  his  property,  in- 
cluding expected  compensation,  to  an  Irish  charity. 
362 

Lisn — Where  papers  upon  which  a  lien  is  claimed  had 
been  delivered  up,  pursuant  to  an  order  upon  peti- 
tion at  the  Rolls,  pending  an  appeal  upon  wnich  that 
order  was  ultimately  reversed: — Held,  (reversing 
the  order  of  the  Master  of  the  Rolls,)  that  restitution 
of  the  papers  should  be  ordered  upon  motion  and 
afiSdavits.  Such  a  motion  is  independent,  and  is  not 
open  to  anj  objection,  upon  the  ground,  that  an  order 
upon  petition  cannot  be  varied  by  motion,  409 

See  Solicitor.    Vendor  and  Purchaser. 

LimitationSf  Statute  o/— Parol  agreement  between 

executors  of  L.  and  T,  that  old  accounts  of  testators 
should  be  settled  on  a  fixed  day,  without  reference 
to  the  time  they  had  been  running.  Accounts  settled 
accordingly,  and  executors  of  L.  receive  value  of 
promissory  note,  barred  by  the  statute.  Executors 
of  T.  afterwards  discover  note  from  L.  to  T,  on 
which  nothing  had  been  done  for  more  than  six 
vears  before  the  death  of  T :  entitled  to  have  the 
benefit  thereof,  101 

prevented  from  running  by  filing  bill  in  equity. 

Whether  applicable  to  demands  of  separate  estate  of 
married  woman.  Right  of  action  of  acceptor  paying 
accommodation  bill  before  it  is  due  from  time  when 
it  becomes  payable,  and  not  when  paid.  Claim  not 
barred  by  statute  where  bill  filed  six  years  wsnting 
three  days  from  right  of  suit  and  subpoena  sued  out, 
but  not  served,  but  two  years  afterwards  another 
subpoena  sued  out  and  served,  105 

Question,  as  to  application  of,  where  real  and 

personal  property  charged  with,  or  devised  for  pay- 
ment of  debts,  and  creditors'  bill  filed  in  1820, 
against  devisee  and  heiress-at-law,  praying  account 
of  freehold  estates  of  which  testator  died  seised,  and 
estate  A,  in  respect  of  which  he  has  died  intestate, 
is  supposed  to  be  included  in  the  devise,  and  is  in- 
serted in  schedule  to  answer.  After  examination  of 
witnesses,  and  publication  passed,  heiress-at-law 
dies,  and  bill  is  not  revived  against  her  heir,  but  in 
1840  a  supplemental  bill  is  filed  against  him  to  have 
estate  A.  sold,  and  the  purchase-money  applied  for 
payment  of  tesutor's  debts,  112 

begins  to  run  only  from  time  of  probate  being 

taken  out,  where  A,  in  respect  of  a  debt  due  to  B, 
gave  a  bill  to  B.  in  1829,  and,  before  the  bill  came 
to  maturity,  went  to  the  East  Indies;  the  bill,  after 
some  renewals,  was  finally  dishonoured  in  1831; 
A,  who  never  returned  to  this  country,  made  his 
will,  and  died  abroad  in  1836;  and  probate  hav- 
ing been  taken  out  in  this  country  to  A's  will  by 
C,  a  bill  was  filed  by  B.  against  C,  in  1839,  373 

See  Tithes. 

Lost  Deed.    See  Evidence. 
Lunatic.    See  Settlement 

Maintenance.    See  Legacy. 

MarghalUng  Assets.    §ee  Legacy. 

Marshalling  Securities.    See  Mortgage. 

Master's  /Cepor/— Master  not  prevented  by  48th  New 
Order,  from  stating  deeds  or  documents,  or  giving 
his  reasons  or  conclusions,  as  previously,  77 


Master's  Report—Effect  of  48th  Order  of  August  1841. 
to  direct  Master  to  refer  to  particular  portions  of 
evidence  from  which  he  deduces  his  conclusion,  and 
not  to  omit  the  facts  upon  which  his  conclusion  is 
founded,  91 

Where  Court  decide  that  Master  is  wrong  on 

evidence  produced,  those  who  rely  on  the  report  are 
considered  by  the  Court  as  entitled  to  a  reference,  in 
order  that  they  may  have  further  evidence  brought 
forward,  than  that  which  has  satisfied  the  Master,  177 

See  Costs.  Exceptioni.  Presumption.  Settle- 
ment 

Mine — Construction  of  trust  deed  for  granting  and 
renewing  lease  of  mines  with  respect  to  specific  per- 
formance, where  mines  drowned  out,  &c.,  209 

— —  See  Company. 

Mining  Company.    See  Company. 

Mi^oinder—o{  plaintifib  on  biU  for  injunction,  55 

Mortgage — Mortgagee  of  leaseholds  entering  into  pos- 
session, receivmg  rents,  and  selling  part  under  a 
power,  where  mortgagor  afterwards  sells  equity  of 
redemption,  and  he  and  mortgagee  assign  premises 
and  mortgage  debt,  liable  to  be  called  upon,  in  fore- 
closure suit  by  purchaser  of  equity  of  redemption 
to  account  for  rents  and  purchase-monies  received 
by  him,  26 

Mortgagee  setting  out  mortgage  deed  in  answer 

to  bill  to  redeem,  not  compellable  to  produce  docu- 
ments admitted  to  be  in  nis  possession  relating  to 
his  title  as  mortgagee,  59 

Liability  of  mortgagee  in  redemption  suit  topaj 

costs  occasioned  by  defence,  unconnected  with  hia 
title,  in  which  he  fails,  65 

Division  of  cases  of  constructive  notice  affecting 

mortgagees  or  purchasers,  and  where  party  held  a 
mortgage  without  notice  of  contents  of  settlement 
purporting  not  to  affect  the  property.  What  ground 
for  inquiry  before  Master,  whether  acts  of  mortgagee 
constitute  party  his  sole  agent,  after  death  of  mort- ' 
^agor,  so  as  to  noake  him  accountable  as  mortgagee 
m  possession,  83 

-^—  Constructive  possession  of  mortgagee  after  de- 
cree ordering  discharge  of  receiver,  and  to  pay 
balance  into  the  hands  of  the  mortgagee,  though 
receiver  continues  to  receive  rents  subsequently,  157 

Costs  of  provisional  assignee  in  fi>reclosttre  suit, 

194 

R.  mortgages  W.  to  A,  and  then  to  B,  and  then 

W.  and  Z.  to  A,  on  the  occasion  of  a  further  ad- 
vance from  A,  and  makes  both  W.  and  Z.  liable  to 
the  whole  mortgage  debt  due  to  A;  and  lastly, 
mortgages  W.  and  Z.  to  C.  W.  is  insufficient  to 
satis^  Uie  first  mortgage  debt  due  to  A,  and  the 
mortgage  debt  due  to  B ;  and  W.  and  Z.  are  insuffi- 
cient to  satisfy  A,  B,  and  C :— B.  has  no  equity,  as 
against  C,  to  throw  the  whole  mortgage  debt  due  to 
A.  on  Z.  alone,  but  this  debt  ought  to  be  thrown 
rateably,  and  pari  passu,  on  Z.  and  W,  228 

Mortgagee  not  entitled  to  sale  of  policy,  where 

lands  mortgaged,  and  by  the  same  deed,  as  a  further 
security,  mortgagor  assigns  a  policy  of  assurance  on 
his  life,  and  all  his  right,  title,  and  interest  therein, 
upon  trust  that  mortgagee  shall  receive  the  money 
to  become  payable  thereunder,  and  apply  the  same 
in  discharge  of  the  mortgage  debt,  and,  subject 
thereto,  in  trust  for  mortgagor ;  the  deed  containing 
the  usual  covenant  to  pay  tne  mortgage  debt,  241 

Right  of  equitable  mortgagee  in  suit  to  adminis- 
ter estate  of  testator,  praving  sale;  of  devisees,  who 
disclaim ;  of  executors  claiming  to  retain  debts  due 
to  them  from  testator,  out  of  assets  come  to  their 
hands ;  where  proceeds  of  estate  iosufiicient  to  satisfy 
mortga^  debt,  and  general  assets  to  pay  costs  of 
suit,  with  reference  to  proceeds  of  sale,  general 
assets,  and  costs,  257 
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Jlbrtetfe^A.  conveys  real  estate,  by  wa 
to  a»  his  heirs  and  assigns,  as  trustee  for  the  mort£|agee, 
upon  trust,  after  default  in  payment  by  A,  at  his  and 
tneir  discretion  absolutely  to  sell,  sc,  and  after 
payment  of  the  mortgage  debt,  expenses,  &c.  upon 
trust  as  to  the  surplus  for  A,  his  heirs,  executors, 
administrators,  and  assigns.  After  A's  death,  estate 
is  sold.  Surplus  proceeds  of  the  sale  are  to  be  con- 
sidered as  realty,  416 

■ See  Bankrupt. 

Opening  Biddings.    See  Vendor  and  Purchaser. 

Chrders — As  to  naming  clerks  in  court  in  suits  trans- 
ferred from  the  Exchequer ;  and  mode  of  taxing 
costs  in  such  suits,  1 

As  to  appropriation  of  causes  and  proceedings  in 

the  several  Courts  of  Chancery,  2 

As  to  writs  of  distringas  upon  stock,  3 

As  to  assignment  of  causes  in  rotation  to  Courts 

of  Vice  Chancellors,  4 

Suspension  of  1st,  2nd,  3rd,  4th,  and  5th  Orders 

of  August  26.  1841,  4 
• 21st  Order  of  August  1841  not  applicable  to  an 

infant,  16 

Construction  of9ih  Order  of  1841,  as  to  form  of 

affidavit  on  return  of  non  est  inventus  to  a  writ  of 
attachment,  65 

Return  by  sheriff,  on  writ  of  attachment,  by 

indorsement,  to  the  effect,  that  he  has  taken  the 
defendant  under  the  attachment,  sufficient  evidence 
to  induce  the  Court  to  give  liberty  to  file  note  under 
the  2l8t  and  22nd  Orders  of  the  26th  of  August 
1841,  68 

Plaintiff  not  entitled  to  second  order  to  amend  as 

of  course,  though  first  order  not  acted  upon,  73 

15th  Order  of  1828,  90 

8th  of  August  1841,  92 

48th  of  August  1841,  92 

Old  practice  not  taken  away  by  I5ih  Order  of 

August  1841.  Application  for  leave  to  serve  notice 
of  motion  on  clerk  in  court  necessary,  before  apply- 
ing to  substitute  service  of  order  requiring  personal 
service,  97 

Second  order  of  committal,  where  regular,  109 

Entering  appearance  by  senior  six   clerk  not 

towards  the  cause,  under  8tn  Order  of  1841,  110 

8th  of  14th  of  August  1841.  117 

• Service  of  examined  copy  of  bill,  sufficient  under 

23rd  Order  of  August  1841.  145 

Refusal  of  Court  to  make  decree  under  40th  New 

Order,  saving  rights  of  absent  parties  on  bill  against 
trustee  of  a  deed,  executed  by  A.  B,  for  the  l^nefit 
of  his  creditors,  to  have  the  trusts  of  the  deed  car- 
ried into  execution,  alleging,  that  A.  B.  had  died 
intestate  and  insolvent,  and  that  no  person  had  taken 
out  administration  to  him ;  and  tfie  property  had 
been  realized,  and  the  proceeds  were  msufficient  to 
pay  the  scheduled  debts,  151 

Refusal  of  application  under  22nd  Order   of 

August  1841,  where  subpoena  to  appear  and  answer 
served  in  the  old  form,  169 

Right  of  plaintiff  to  sue  out  attachment  for  want 

of  appearance,  not  taken  away  by  8th  Order  of  Au- 
gust 1841,  248 

Construction  of  46th  Order  of  August  1841,  248 

Form  of  affidavit  in  support  of  motion  to  take 

bill  pro  eonfesso,  under  1st  Order  of  April  1842,  256 

Construction  of  23rd,  24th,  and  25th  New  Orders 

of  1841,  2i8 

10th  of  May  1839.  336 

Where  party  applies  for  an  order  under  the  24th 

of  the  General  Orders  of  August  1841,  an  affidavit 
must  be  produced,  that  no  account,  &c.  is  sought 
against  the  defendant,  379 

— — -  24th  of  General  Orders  of  1841,  as  to  service  on 
husband  alone,  in  suit  against  husband  and  wife,  380 


Orders— 9(tk  Order  of  1S33  not  applicable  to  defen- 
dant residing  abroad,  394 

34th  of  August,  1841,  397 

9th  of  August  1841,  397 

by  Court,  under  8th  Order  of  August  1841,  need 

not  be  served  on  defendant,  412 

11th  of  April  1842,  430 

See  Bill.    Master's  Report 

Parol  Agreement,  See  Limitations,  Statute  of.  Speci- 
fic Penbrmance. 

Parties — As  to  appearance  at  the  hearing,  and  being 
bound  by  decree,  of  person  served  with  subpoena,  but 
who  has  not  appeared,  where  he  is  named  or  not  as 
a  party  to  the  bill.  Cases  where  parties  to  original 
bill  are  or  are  not  necessary  parties  to  supplemental 
bill,  241 

Personal  representativeofdeceased  executor,  who 

dies  before  answer,  having  possessed  assets,  and 
proved,  a  necessary  party  to  bill  of  revivor  and  sup- 
plement, 249 

Competency  of  trustee  named  in  marriage  articles, 

to  sustain  suit  to  enforce  settlement,  though  he  has 
not  executed  deed,  284 

Devisee  and  heir-at-law  of  A.  not  necessary  or 

proper  parties  in  a  creditors'  suit  for  the  administra- 
tion of  the  estate  of  A.  who  died  seised  of  real  estate 
in  the  Enst  Indies,  but  was  not  interested  in  any  real 
estate  in  this  country,  373 

In  a  suit  to  administer  a  will  under  which  two 

classes  of  persons  claimed  to  be  interested,  the  plain- 
tiff (the  father  of  one  class,  and  the  grandfather  of 
the  other,)  stated,  and  several  of  the  defendants  ad- 
mitted, that  all  the  members  of  the  two  classes  were 
before  the  Court: — Held,  that  the  Court  would  not 
declare  the  right  without  a  previous  inquiry  before 
the  Master,  whether  all  the  members  were  before 
the  Court.  The  same  rule  holds,  where  the  members 
of  a  class  seek  distribution  among  themselves  ,*  the 
Court  must  be  satisfied  by  evidence  that  all  the  mem- 
bers of  the  class  are  before  the  Court  The  correctness 
of  the  case  of  Caldecoit  v.  Caldeeott  impugned,  428 

See  Administration.  Costs.  Executor.  Injunc- 
tion.   Legacy  Duty.    Orders.    Trust 

Partners—A,  and  B.  agree  to  become  partners  for 
twenty-one  years,  to  take  the  profits  in  the  propor- 
tion of  seven-tenths  to  A,  and  three-tenths  to  B ; 
in  case  of  A's  death  during  the  term,  B.  to  carry  on 
the  business  for  the  residue  of  the  term,  with  A's 
executors,  who  shall  be  entitled  to  one- third  of  the 
profits,  and  B.  to  two-thirds;  B.  paying  to  the  exe- 
cutors so  much  money  as  A's  share  of  the  capital  ex- 
ceeded one-third,  to  be  ascertained  by  appraisement 
On  the  death  of  A.  during  the  term,  B,  (who  was  his 
executor)  carries  on  the  trade  with  the  whole  of  the 
testator's  capital,  and  without  following  out  the  pro- 
visions of  tne  articles ;  accounting,  however,  to  A's 
estate  for  one-third  of  the  profits, and  paying  5/.  per 
cent,  upon  the  excess  of  A's  capital.  B.  liable  to  ac- 
count for  the  profits  of  the  business  since  A's  death. 
In  such  a  case,  there  is  no  universal  rule  as  to  the 
proportion  of  profits  to  which  the  estate  of  the  de- 
ceased partner  is  entitled ;  and  the  Court  will  not 
decide  upon  such  proportion,  without  a  previous  in- 
quiry as  to  the  nature  of  the  trade,  the  amount  of 
capital  employed,  the  state  of  the  accounts  at  the 
death  of  the  testator,  and  the  conduct  of  the  business 
afterwards,  182 

Articles  of  partnership  between  A.  &  B,  vrine- 

merchants  at  Oporto,  providing,  that  in  the  event 
of  A.  dying  within  the  term,  and  at  a  certain  period 
of  the  year,  the  concern  was  to  be  carried  on  some 
months  longer;  and  at  the  close  of  the  partnership, 
B.  was  to  have  three  years  to  pay  A's  share  of  the 
capital,  with  interest  at  51.  per  cent  A.  dies  during 
the  term,  giving,  by  will,  his  residuary  estate  to  tros- 
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tees  and  ezecQtora,  to  get  in  and  invest  in  the  Eng- 
lish funds,  &c.|  and  to  pay  the  interest  to  his  wife 
for  life,  with  remainders  over ;  with  power  to  trus- 
tees to  grant  to  B.  an  extension  of  the  time  of  pay- 
ment Widow,  on  bill  claiming  the  actual  nrofits 
and  interest  accruing  from  the  property  in  Ojporto 
since  A's  death,  entiUed  from  A's  death  to  diyidends 
on  80  much  3/.  per  cent,  stock  as  would  have  been 
produced  by  the  conversion  of  the  property  at  the  end 
of  one  year,  189 

Partners — Liability  of  all  the  partners  in  a  firm  of  solici- 
tors for  purchase-money  of  estate  notlawfully  applied, 
where  one  partner  assists  tenant  for  life  to  self  part 
of  estate  at  a  low  rate,  and  re-purchase  at  an  exor- 
bitant increase  of  price,  249 

Insufficiency  of  plea  to  bill  fur  account,  by  execu- 
tors of  deceased  partner,  against  survivor,  that  dis- 
putes and  accounts  were  settled  between  the  partners, 
and  debts  were  waived,  &c.,  in  consideratiun  (hat 
the  deceased  partner  should  be  lUlowed  to  practise  at 
M.  T,  not  averring  that  no  liabilities  of  partnership 
were  outstanding,  in  respect  of  which  testator's 
estate  could  be  affected,  307 

See  Bankrupt. 

Pauper — Six  clerk's  certificate  of  propriety  of  appeal 
necessary,  before  party  suing  in  Jormd  pauperis  can 
be  heard  on  appeal,  36 

—^  Notice  of  motion  by,  to  be  signed  by  clerk  in 
court,  51 

• Order  to  dispauper  not  necessary,  previously  to 

issuinff  attachment  for  non-payment  of  costs  in- 
curred up  to  date  of  order  to  sue  in  farmd  pauperis, 
325 

Payment  of  Money  into  Court — when  ordered  notwith- 
standing decision  of  Court  of  Bankruptcy,  329 

Pleading — Defendant  filing  plea  and  answer  to  original 
bill,  cannot  demur  generally  to  amended  bill.  Sed 
ouare,  if  entirely  new  case  made  by  the  amendment. 
Bill  by  the  next-of-kin  of  A,  against  B.  &  C,  admi- 
nistrators of  A,  and  executors  of  R,  (under  whose  will 

A.  was  a  legatee),  praying  an  account  of  both  estates. 

B.  &  C.  answer  to  A's  estate,  and  plead,  as  to  the 
account  prayed  of  ll's  estate,  an  account  settled  with 
A.  Plaintiffs  amend  by  inserting  merely  the  sub- 
stance of  the  plea  by  way  of  pretence  and  avoiding 
it  Defendants  demur  generally  for  multifariousness. 
Demurrer  overruled,  on  the  ground  that  the  cause 
of  general  demurrer  existing  in  the  original  bill  was 
waived  by  the  plea  and  answer  put  in,  143 

Order  on  application  to  Master,  by  defendant,  for 

further  time  to  answer,  on  grounds  that  had  refer- 
ence exclusively  to  an  answer,  for  five  weeks  "  to 
pleadt  answer^  or  demur,  not  demurring  alone^* 
altered  by  the  Court  to  five  weeks  "  to  answer.** 
Plea  put  in  bv  defendant,  ordered  to  be  taken  off  the 
file  for  irregularity.  Plea  may  be  ordered  to  be  taken 
off  the  file  on  motion,  169 

Where  two  pleas  to  a  bill  allowed  to  be  filed,  200 

Plea  of  accord  must  aver  satisfaction.  Insuffiiency 

of  such  a  plea.  Whether  plea  of  agreement  of  com- 
promise, to  bill  for  account,  not  averred  to  be  in 
writing,  is  good  t  307 

Averment  of  information  and  belief  as  to  trans- 
actions of  others,  sufficient,  378 

Policy  of  Assurance,    See  Mortgage. 

Power — Bequest  of  1,700/.  4Z.  per  cent  consolidated 
bank  annuities,  in  trust,  to  pay  the  yearly  dividends 
thereof  to  J.  C.  and  S.  his  wife,  durine  their  lives 
and  the  life  of  the  survivor,  and,  after  their  decease, 
then  in  trust  to  transfer  or  pay  over  the  said  stock 
unto  their  children,  in  such  shares  and  proportions 
as  the  survivor  of  them,  the  said  J.  C.  and  S.  his 
wife,  by  his  or  her  last  will  shall  direct  or  appoint 
Testator  dies  in  1817,  S.  C.  in  1820,  and  two  of  the 
three  children  previous  to  1833,  when  J.  C,  by  will, 
appointi  trust  rund  as  his  daughter  E.  R.  the  re- 


maining child,  shall  appoint,  notwithstanding  her 
coverture.  Power  well  executed  in  favour  of  B.  R, 
110 
Power — Stock  by  marriage  settiement  assigned  to  trus- 
tees to  pay  interest  to  wife  for  life,  and,  subject 
thereto,  wife  to  have  power  to  settle  any  part  for 
immediate  benefit  of  her  daughter  by  a  former  hus- 
band, or  upon  daughter's  marriage,  with  her  consent ; 
but  if  daughter  should  not  marry  and  survive  wife, 
then  for  the  benefit  of  dau|^hter,  to  be  a  vested 
interest ;  but  if  she  should  die  without  being  mar- 
ried, in  her  mother's  lifetime,  then  upon  certain 
trusts.  Daughter  marries  and  dies  during  her  mo- 
ther's life;  the  mother  does  not  execute  the  power. 
The  daughter's  representatives  take  the  entire  be- 
nefit of  the  trust  monies,  386 

See  Devise.     Legacy.    Settlement. 

Practice — as  to  appointment  of  clerks  in  court,  and 
taxation  of  costs  in  suits  transferred  from  Exche- 
quer, 1 

as  to  restraining  second  suit  for  the  same  object, 

15 

2 1  St  Order  of  August  1841,  not  applicable  to  an 

infant,  16 

as  to  advancing  causes,  17 

Selection  of  Court  to  be  made  by  Judge,  on 

sending  case  to  a  court  of  law,  22 

— —  as  to  proof  of  consideration  of  bond  in  Master's 
office,  and  as  to  assigning  grounds  of  exception  to 
Master's  report,  27 

as  to  clerk  in  court  signing  notice  of  motion  by 

pauper,  51 

— —  as  to  extending  common  injunction,  98 

as  to  sending  case  to  court  of  law  upon  demurrer, 

105 

-  as  to  time  for  bringing  defendant  to  the  bar  of 
the  court  for  contempt,  in  not  answering,  239 

as  to  affidavits  in  support  of  motion  for  taking 

yyM  pro  confesso,  256 

as  to  special  order  for  second  petition  of  re-hear- 
ing, 260 

where  a  defendant  beneficially  interested  in  bill 

for  account  is  out  of  the  jurisdiction,  and  answer  of 
trustees  admits  that  fact,  272 

under  New  Orders,  23rd,  24th,  and  25th,  of  1841, 

288 

as  to  perfecting  defective  proof  at  the  hearing, 

297 
as  to  affidavit  on  application  to  make  entry  at 

six  clerk's  office  of  memorandum  of  service  of  bill, 

379 
as  to  taking  bill  off  the  file,  397 

See  Legacy.  Orders.  Pleading.  Presump- 
tion. 

Prerogative — Rule  of  practice  of  the  Court  of  Exche- 
quer as  to  Attorney  Ueneral  not  having  the  privi- 
lege of  suing  any  one  or  more  persons  jointly,  or 
jointiy  and  severally  indebted  to  the  Crown,  at  his 
discretion,  applicable  as  to  parties  in  a  creditors' 
suit  between  the  Crown  and  persons  jointiy  and 
severally  indebted  to  the  Crown,  as  between  subject 
and  subject,  329 

Presumption'-i\\dX  two  parties  sailing  from  Demerara 
December  19,  1827,  and  neither  they  nor  the  ship 
ever  afterwards  being  heard  of,  died  before  Janu- 
ary 24,  1828,  where  evidence  of  prevalence  of  hur- 
ricanes between  the  former  day  and  the  10th  of 
January;  and  issue   to  try  the  question  refused, 

Law  of  England,  where  two  persons  perish  at  sea, 

as  to  adducing  evidence  of  age,  health,  and  strenftb, 
to  raise  presumption  as  to  which  survived  the  other. 
Whether  question  open  on  the  record,  on  hearing 
on  further  directions  where  Master  finds  that  one 
survives,  and  no  exceptions  are  taken  to  his  report 
on  that  ground,  183 
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Principal  and  Agent — Signature  by  agent  unable  to 
write,  by  means  of  another  person  holding  the  top  of 
the  pen,  17 

—  Estate  of  land-steward  and  paid  agent,  liable  to 
make  good  such  sums  as  he  might  have  received  ex- 
cept for  his  wilful  neglect  and  default,  114 

-^—  Where  deed  of  gift  by  principal  to  agent  not  aid- 
ed in  equity,  401 

Prisoner— Ab  to  assignment  of  clerk  in  court  to  de- 
fendant, attached  and  brought  to  the  bar  for  not  ap- 
pearing, for  the  purpose  of  entering  his  appearance, 
93 

Proeett — Substituted  service  on  father  of  infant  de- 
fendant, on  affidavit  of  refusal  bv  father  to  say  where 
he  is,  of  the  age,  and  usual  residence  being  with  the 
father,  109 

—  Service  of  subpoena  in  old  form,  169 

-^—  Service  on  the  solicitor  of  a  party,  who  had  con- 
cealed himself  for  the  purpose  of  avoiding  service, 
not  allowed  to  be  taken  to  be  good  service  on  that 
party,  408 

—  ^ee  Limitations,  Statute  of. 
Production  of  Docmnetits^hy  mortgagee,  59 

Communications  between  East  India  Company 

and  Board  of  Commissioners  for  India,  under  3  &  4 
Will.  4.  c.  85,  privileged  communications;  and  com- 
pany not  required  to  produce  them  for  inspection 
of  a  party,  engaged  in  litigation  with  the  company 
respecting  matters  referred  to  in  such  communica- 
tions, 71 

Answer  admitted  various  documents,  without 

claiming  any  protection.  On  motion  for  their  pro- 
duction,  defendant  allowed  to  specify  by  affidavit 
those  which  he  claimed  to  withhold,  and  the  grounds 
of  exemption.  After  litigation  commenced,  defen- 
dants, the  vendors,  procure  valuation  of  the  estate, 
and  specify  the  valuation  as  a  document  in  their 
posses)(ion.  Plaintiff  not  entitled  to  its  production, 
It  not  being  evidence,  but  only  a  minute  of  evidence, 
310 

—  See  Solicitor. 

Hallway — Estate  of  deceased  holder  of  shares  in  East- 
em  Counties  Railway  Company,  is  liable  to  pay  all 
calls  made  on  his  shares,  whether  made  before  or 
after  his  decease,  128 

Receiver — What  is  necessary  for  the  purpose  of  obtain- 
ing appointment  of,  as  a  matter  of  course,  pending 
suit  in  the  Ecclesiastical  Court  Same  person  being 
named  as  executor  in  two  disputed  wills,  no  ground 
for  refusing.  No  necessity  to  shew  property  in 
daneer,  93 

— —  Where  some  of  several  trustees  named  in  a  will 
decline  to  act,  it  is  not  of  course  to  appoint  a  re- 
ceiver on  the  application  of  the  parties  beneficially 
interested,  the  acting  trustees  not  consenting  to  the 
order,  272 

i^—  See  Administrator.    Bankrupt.    Mortgage. 

Registration  Act.    See  Deed. 

Reheanng—Second  petition  of  rehearing,  before  the 
Lord  Chancellor,  presented  without  the  special  leave 
of  the  Court,  ordered,  on  the  application  of  the  op- 
posite partv  on  motion,  to  be  taken  off  the  file  with 
costs,  togeiner  with  the  common  order,  directing  the 
same  to  be  set  down  to  be  heard,  260 

Release.    See  Baron  and  Feme. 

Revivor — Refusal  of  motion  by  defendant,  that  repre- 
sentatives of  a  deceased  sole  plaintiff  should  revive 
within  a  limited  time,  or  that  the  bill  should  be  dis- 
missed, 160 

Defendant  in  original  suit,  out  of  the  jurisdiction 

of  the  Court,  never  appears  to  the  bill,  nor  is  served 
with  subpoena  to  answer;  dies  abroad,  and  letters 
of  administration  are  taken  out  to  his  estate,  and  the 
suit  revived  against  his  administratrix,  who  denies 
assets,  but  submits  to  account.    Objection  taken, 


that  he  was  no  party  to  the  original  suit,  and  that  a 
bill  of 'revivor  was  not  the  proper  course: — Held, 
that,  as  his  representative  submitted  to  account,  the 
decree  could  be  made  against  his  estate,  384 

Saie.    See  Vendor  and  Purchaser. 

Scandal  and  Impertinence — As  to  right  of  defendant 
in  contempt  for  not  answering,  to  file  exceptions 
for,  6 

— —  Bill  by  creditors  for  administration  of  estate,  and 
an  injunction  to  restrain  executor  from  acting  in  the 
trusts  of  the  will,  stating  generally,  that  executor  is 
of  bad  character  and  drunken  habits,  and  unfit  to 
act  as  executor,  not  scandalous  or  impertinent  by 
stating  particular  acts  of  misconduct  complained 
of,  54 

Sequestration — Form  of  stating  belief  of  deponent,  that 
party  was  in  the  country  at  the  time  of  suing  forth 
writ  of  attachment,  under  9th  Order  of  1841,  67 

Service  of  Copy  of  Bill.    See  Orders. 

Set-off.    See  Settlement 

Settlement — ^Confirmation  of  settlement  made  out  of 
lunatic's  monies,  pursuant  to  his  intention  previously 
expressed,  where  it  is  mentioned  to  and  not  disap- 
proved of  by  him  during  a  subsequent  lucid  interval, 
57 

—  Estate  passed  out  of  person  executing  voluntary 
settlement,  though  he  retain  the  deed  in  his  own 
possession;  and  settlement  not  affected  by  subse- 

Jiuent  voluntary  deed  delivered  to  party  in  whose 
avour  it  is  made.  Effect  generally  given  to  first 
legal  instrument  in  favour  of  party  claiming  under 
it,  65 

— ~-  Master  right  in  inserting  power  for  appointment 
of  new  trustees,  and  to  invest  in  real  securities,  al- 
though such  powers  not  alluded  to  in  original  arti- 
cles, and  although  articles  expressly  provided  for 
the  investment  of  the  money  in  English  and  French 
funds,  upon  exceptions  to  Master's  report,  approving 
of  proper  settlement  according  to  the  law  of  England, 
with  all  customary  clauses,  having  regard  to  certain 
articles  entered  into  in  Portugal,  121 

« Party  petitioning  under  Marriage  Act,  for  consent 

of  Lord  Chancellor  to  marriage  with  the  daughter 
of  a  lunatic,  and  carrying  in  proposals  before  the 
Master,  supported  by  affidavit,  that  he  had  agreed 
to  settle  certain  property,  not  relieved,  by  marriage 
afterwards  taking  place  b^  banns,  from  substantial 
performance  of  contract  evidenced  by  proposab  and 
affidavit  Whether  contract,  which  party  is  bound 
specificullv  to  perform,  is  made  with  the  Court,  by 
carrying  in  proposals  and  affidavits.  Bona  fides  of 
substitution  of  other  property  looked  to,  on  directing 
reference  as  to  that  Competency  of  party  named 
in  draft  of  articles  founded  on  proposals,  and  in 
second  or  substituted  articles,  as  trustee,  to  sustain 
suit  to  enforce  the  settlement,  though  he  has  not 
executed  anv  of  the  deeds,  284 

~~-  Power  of  distributive  appointment  in  a  marriage 
settlement:  whole  fund  applicable  for  that  purpose, 
appointed  to  four  out  of  seven  younger  children,  to 
the  exclusion  of  the  remaining  three.  Bill  filed  by 
personal  representative  of  two  of  such  excluded 
children  deceased.  Two-sevenths  of  the  residue  of 
the  whole  fund,  alter  the  firit  three  appointments, 
still  a  charge  upon  the  settled  premises,  and  to  be 
raised  thereout,  with  interest  at  5L  per  cent,  from 
the  date  of  the  death  of  the  settlor  in  whom  the 
power  was  vested,  367 

Trustees  of  settlement  entitled  to  hold  sums  of 

431/.  and  5,991/.  against  the  assignees  of  W.  towards 
satisfaction  of  the  bond  of  W.  Where  W,  the  father 
of  S,  the  intended  wife,  on  the  marriage  of  S,  gave  a 
bond  to  the  trustees  of  the  marriage  settlement, 
conditioned  for  the  payment  of  5,000/.  at  his  death, 
R,  the  intended  husband  of  S,  covenanted  with  the 
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tnuteet  to  pay  to  them  5,000/.  after  his  death,  and 
assigned  to  them  policies  of  assurance  for  5|000l., 
with  a  declaration  that  the  sums  received  in  respect 
of  the  policy,  if  they  amounted  to  5,000/.|  were  to 
be  considered  as  a  satisfaction  of  the  covenant :  the 
trusts  of  this  5,000/.,  the  subject  of  the  covenant, 
were  (in  the  events  that  happened)  for  S.  for  life, 
with  remainder  to  R :  R,  arter  the  marriage,  be- 
came bankrupt,  and  the  trustees  proved,  as  a  debt 
against  his  estate,  for  the  value  of  his  covenant,  and 
the  sum  received  in  respect  thereof  produced  43 R 
stock,  which  was  invested  in  their  names :  the  as- 
signees of  R.  assigned  to  W.  all  the  interest  of  R. 
under  the  settlement,  whether  in  the  431/.  or  the 
policy  fund :  R.  died,  and  5,001/.  stock,  the  produce 
of  the  policies,  was  invested  in  the  names  of  trustees : 
W.  became  bankrupt,  and  died,  369 

Sett Ument—Vi  here  trustees  not  authoriied  to  advance 
money  to  husband,  according  to  power  in  marriage 
settlement,  if  he  has  taken  the  benefit  of  the  Insd- 
vent  Debtors  Act,  301 

Widow  entitled  to  husband's  moiety  of  settled 

fund,  where  one  moiety  of  trust  ftmd,  which  con- 
sists of  navv  5/.  per  cents.,  standing  in  the  names 
of  trustees,  directed  to  be  paid  (in  the  events  which 
happened),  after  the  death  of  the  survivor  of  the 
husband  and  wife,  to  such  person  as  the  husband 
should,  by  deed  or  will,  appoint,  and  in  default  of 
appointment,  to  his  executors,  administrators,  or 
assigns;  the  husband  died  in  the  lifetime  of  his 
wife,  having  by  his  will  bequeathed  all  the  money 
he  might  have  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England  to  certain  parties, 
and  having  bequeathed  the  residue  of  his  estate  to 
bis  wife  absolutely,  398 

on  marriage  of  A.  and  B,  of  stock  upon  B,  the 

intended  wife,  for  life,  remainder  to  children  of  the 
marriage  in  the  usual  waj,  the  trustees  being  au- 
thorized at  any  time  during  the  lives  of  A.  and  B, 
and  the  survivor  of  them,  in  case  they,  he  or  she 
should  so  direct,  to  advance  a  portion  of  the  trust 
fund  for  the  benefit  of  the  children  of  the  marriage. 
There  were  several  children  of  the  marriage.  A. 
dies ;  B.  marries  C ;  C.  assigns  the  life  interest  of 
B.  in  the  fund  to  D.  for  valuable  consideration. 
Whether  by  virtue  of  a  direction  fVom  B.  to  the 
trustees,  specifying  the  sums  to  be  raised  by  way  of 
advancement,  and  proper  objects  for  such  aidvances, 
the  trustees  would  be  authorized  to  raise  and  apply 
such  sums  accordingly— ^tt^rrtf.  Whether  the  divi- 
dends during  the  joint  lives  of  C.  and  B,  or  during 
the  life  of  the  wife,  passed  to  D — quare,  404 

See  Power.    Trust 

Ship  and  Shipping — Practice  as  to  swearing  affidavit 
in  support  of  bill  under  3  Geo.  3.  c.  159,  previously 
to  the  filing  of  the  bill.  103 

*— —  Construction  of  bill  of  sale  of  half  of  vessel,  en- 
gaged in  South  Sea  whale-fishery,  upon  question 
whether  cargo  subsequently  acquired  passes  under 
the  bill  of  sale.  Cargo  of  whale  vessel,  temblet  not 
of  the  nature  of  freight.  Court  of  equity  not  pre- 
cluded by  Ship  Registry  Act  from  enforcing  as  a 
mortgage  security  an  instrument  which  has  been 
duly  registered,  appearing  on  the  face  of  it  to  be  an 
absolute  bill  of  sale  of  the  vessel,  233 

— —  Assignment  of  future  cargo,  good  in  eouity. 
Chronometer  on  board  ship,  in  South  Sea  fisnery, 
passes  under  assignment  of  all  the  "  appendages 
and  appurtenances"  of  the  ship.  Circumstances 
under  which  assiffnees  of  future  cargo,  who  have 
taken  possession  lawfully,  are  entitled  to  bold  the 
same  against  a  judgment  creditor,  299 

Sipiature,    See  Principal  and  Agent. 

Solicitor — of  executrix,  not  entitled  to  resist  production 
of  documents  on  the  ground  of  lien,  where,  in  a 
creditors'  suit,  he  has  paid  off  a  lien  upon  deeds. 


and  the  executrix  In  passing  her  accounts,  prepared 
by  the  solicitor,  has  claimed  and  been  allowed  the 
amount  as  paid  by  herself,  97 
Solicitor — Wnat  communications  privileged,  149 

Liability  of,  for  fraudulent  act  of  partner,  249 

Solicitor  and  Client — Where  client  not  entitied  to  open 

accounts  in  respect  of  items  for  money  lent,  if  he  has 
been  in  the  habit  of  paying  sums  for  interest  thereon, 
has  admhted,  after  the  death  of  the  solicitor,  that  it 
was  due,  and  a  verdict  has  been  obtained  against 
him  by  the  executrix,  124 

Where  protected  from  disclosing  particulars  of 

mortgage  transactions,  in  which  he  has  been  engaged 
in  his  professional  capacity,  323 

-  Form  of  demurrer  to  interrogatory,  on  the  ground, 
that  communications  have  been  confidentially  made 
to  him,  366 

Special  Case — Judge  of  court  of  equity,  sending  case 
to  court  of  law,  entitled  to  select  Court,  22 

•^—  not  sent  for  opinion  of  court  of  law  upon  demurrer, 
105 

Spec^  Performance — Question  as  to  agreement  be- 
tween landlord  and  tenant  for  lease  of  premises, 
where  tenant  occupies  house,  and  also  land  of  an- 
other party,  and  landlord  buys  the  land,  agreeing 
verbally  that  alterations  shall  be  made  so  as  to  carry 
the  house  into  the  field,  and  they  are  carried  into 
eflfect,  and  tenant  pays  money  towards  the  altera- 
tions, and  one  rent  is  paid  for  many  years  for  the 
whole  premises,  36 

Where  laches  of  lessees  a  bar  to  relief  on  cove- 
nant for  renewal  of  lease  of  mines;  and  where  onus 
of  proving  no  defiaiult  in  working  the  mines  upon  the 
lessees  if  mines  are  drowned  out,  under  covenant 
that  the  mines  shall  be  fairly  got  and  regularly 
worked :  as  to  directing  issue  whether  drowning  out 
or  their  continuance  in  that  state  was  by  default  of 
leasees,and  refusing  specificperformanceifitwas,  209 

See  Vendor  and  Purchaser. 

Stamp — Onus  of  proving  deed  not  properly  stamped  on 
party  objecting  to  secondary  evidence  of,  9 

Statute— Z  &  4  Will.  4.  c.  104,  as  to  estate  by  escheat 
being  assets  for  payment  of  debts,  349 

Plea  of  3  &  4  Will.  4.  c.  27,  to  bill  for  tithes,  351 

5/ocAr— Orders  as  to  writs  of  </tftrfn^a«  under  5  Vict.,  3 
5  Vict.  c.  5.  s.  4.  does  not  confer  any  new  or 

summary  jurisdiction  on  the  Court  To  continue 
restraining  order,  bill  must  be  filed.  28th  of  May 
restraining  order  obtained  under  4th  section.  Mo- 
tion to  dissolve,  on  the  30th  of  June,  no  bill  being 
filed,  and  no  sufiScient  excuse  given  for  the  omission. 
Court  refused  to  continue  the  order  till  a  bill  could 
be  filed,  and  discharged  it  with  costs.  Quare — 
Whether  a  party,  who  has  obtained  a  distringas 
under  the  5th  section,  is  entitied  to  come  afterwards 
for  a  restraining  order  under  the  4(h  section. 
Semhle — he  might,  under  special  circumstances; 
ex.  gr,  in  case  of  new  discovery  after  distringas 
issued ;  or  the  erroneous  refusal  of  the  Bank  to 
notice  the  distringas,  and  a  strong  case  of  merits 
and  urgency.  Qtt<rre— Whether  party,  prosecuting 
for  felony,  can  institute  proceedings  in  equity  to 
protect  the  property  in  the  meantime,  317 

Sabposna,    See  Process. 

Substituted  Service — Practice  as  to  substituted  service 
of  order  requiring  personal  service,  97 

Supplemental  ^t//— What  is  properly  the  subject  of,  273 

ikoom  Clerks — Order  as  to  appointing  clerks  in  court 
by  parties  to  suits  transferred  firom  Court  of  Exche- 
quer; and  mode  of  proceeding  where  party  &ils  to 
name  a  clerk  in  court,  1 

Timber,    See  Devise. 

Time — Intervening  Sunday  reckoned,  in  computing 

three  days'  notice  of  examination  of  witness  de  bene 

esse,  283 
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Tlime— Metning  of  *<  time  limited  by  practice:  of  the 
court,"  in  25th  New  Order  of  1841,  288 

See  LimitatioDS,  Statute  of. 

7tMe«>-Perceptloii  of  all  the  small  tithes  that  have 
ever  been  rendered  in  the  parish,  not  evidence  of 
endowment  of  vicarage  with  all  the  small  tithes, 
where  old  terriers  tend  to  negative  vicar's  right 
thereto.  Necessity  of  shewing  legal  origin  of  ex- 
emption in  pleading  2  &  3  Will.  4.  c.  100,  and  insuf- 
ficiency of  proof  of  non-payment  alone.  Account  of 
tithes  decreed,  but  title  not  established,  on  bill  by 
vicar  for  certain  small  tithes,  and  disclaimer  by  rec- 
tor, one  of  the  defendants,  201 

Plea  to  bill  for  account  of  tithes  belonging  to  the 

plainrifis,  the  statute  3  &  4  Will.  4.  c.  27:  that 
neither  the  plaintiffs  nor  anjr  persons  through 
whom  they  claimed  had  been  in  possession  or  m 
receipt  of  the  profits  of  the  said  tithes  within  twenty 
years  next  before  the  institution  of  the  suit,  and  that 
no  acknowledgment  in  writing  had  been  ^iven  by 
the  defendants,  or  any  person  m  the  possession  or  in 
the  receipt  of  the  said  tithes  within  such  time,  al- 
lowed, with  liberty  to  the  plaintiflb  to  amend  their 
bill.  351 

TitU  Deeds.    See  Discovery. 

Tnut — Intended  new  trustee  the  proper  person  to  make 
the  request  in  writing,  under  the  10th  and  11th  sec- 
tions of  the  act  1  Will.  4.  c.  60,  to  the  surviving  or 
continuing  trustees  or  trustee,  and  also  to  present 
the  petition  to  the  Court,  for  its  order,  incase  of  the 
refusal  or  neglect  of  the  surviving  or  continuing 
trustees  to  make  the  necessary  transfer.  Petition 
under  the  act  to  be  entitled  in  the  matter  of  the  in- 
tended new  trustee  (naming  him),  and  also  in  the 
matter  of  the  particular  trust  and  act  of  parliament 
1  Will.  4.  c.  60,  118 

In  suit  for  appointment  of  new  trustees,  where 

trust  fund  settled  to  A.  for  life,  with  remainder  to 
the  persons  who  might  be  his  next-of-kin,  at  his 
deatD,  persons  who  would  be  his  next-of-kin  if  he 
were  then  dead,  are  necessary  parties,  126 

What  amounts  to  declaration  of  trust  by  execu- 
tor, in  respect  of  a  sum  of  money  added  by  him  to 
esatte  of  testator,  129 

-~—  Trustee  decreed  to  pay  the  costs  of  the  plaintifi 
only,  on  bill  by  one  set  of  infimt  cestui  que  trusts 
against  a  trustee  and  another  set  of  infant  cestui  que 
trusts,  in  respect  of  a  breach  of  trust  committed  oy 
the  trustees,  230 

Where  receiver  appointed,  272 

Construction  of  will  on  question  whether  bequest 

to  wife  absolute,  or  trust  created  for  the  benefit  of  the 
children,  276 

Testator  directed  that  all  his  property  should  be 

at  the  disposal  of  his  wife,  for  herself  and  children ; 
wife  not  entitled  absolutely  to  the  fund;  but  the 
children  take  an  Interest  in  possession  under  the 
wiU.  Fund  ordered  to  be  brought  into  court,  and 
the  income  to  be  paid  to  the  wife  during  the  infancy 
of  the  children,  she  maintaining  them  thereout;  with 
liberty  to  the  children  to  apply,  279 

Right  of  C.  to  injunction  to  administrator  of  A, 

to  stay  action  brought  by  him  against  B,  to  recover 
money  due  from  B.  to  A,  where  A.  has  given  a 
verbal  direction  to  B.  to  hold  the  amount  for  the 
benefit  of  C,  and  B.  has  paid  a  part  thereof  to  C ;  and 

auestion  as  to  this  being  prfmd/bcie  a  valid  dedara- 
on  of  trust  in  favour  of  C,  281 

Where  trustee  entitled  to  sustain  suit  to  enforce 

settlement,  though  he  has  not  executed  deeds,  284 

Where  constructive  trustee  not  bound  to  account 

by  reason  of  long  acquiescence,  313 
Where  it  becomes  void,  365 

Duty  and  authority  of  trustee  under  marriage 

settlement,  as  to  advancing  money  to  husband  who 


has  taken  the  benefit  of  the  Insolvent  Debtors 
Act,  391 
Trust — Plaintiflb  entitled  to  decree,  requiring  trustee  to 
make  good  fund  sold  out ;  and  defendant,  the  trus- 
tee, not  entitled  in  the  first  place  to  an  inquiry  whe- 
ther the  fund  had  been  properly  invested,  where 
bill  filed  by  parties  interested,  under  a  marriage  set- 
tlement, alleging  that  part  of  the  trust  fund  had  been 
improperly  sold  out,  and  lost,  and  the  trustee  admit- 
ted the  sale,  and  did  not  sUte  how  the  funds  had 
been  afterwards  invested,  398 

-  Devise  of  estates  to  three  trustees,  upon  trust 
that  they  or  the  survivors  or  survivor  of  them,  or  the 
heirs  of  such  survivor,  should  as  soon  as  conveniently 
migh  t  be  after  testator's  decease,bu  t  at  their  discretion, 
selThis  said  estates.  Two  trustees  disclaim ;  the  third, 
the  testator's  heir-at-law,  proves  the  will,  but  dies 
without  having  sold  the  estates;  devising  and  be- 
queathing all  estates  vested  in  him  as  trustee  to  the 
plaintiflb,  upon  the  trusts  affecting  the  same.  Trus- 
tee and  heir  of  the  original  testator,  who  accepted 
the  trusts,  held  not  to  be  authorized  in  devising 
estates  which  devolved  upon  him  as  trustee,  and  his 
devisees  had  no  power  to  execute  the  trust  for 
sale,  406 

See  Devise.    Legacy.    Mine.    Settlement 

Trust  for  Sale.    See  Mortgage. 
Trustee.    See  TrusL 

Usury,    See  Bankrupt. 

Vendor  and  Purchaser — Filling  up  pond,  and  cutting 
down  and  stubbing  up  osier  bed,  by  purchaser  who 
has  entered  into  possession,  not  a  waiver  of  title; 
but  usual  reference  for  title  not  allowed,  unless 
purchase-money  and  interest  paid  into  court  within 
three  weeks,  42 

Party  suppressing  lien  or  claim  on  property,  and 

permitting  another  to  purchase,  not  allowed  to  set 
It  up  against  the  purchaser.  Option  of  party  to 
recover  property  improperly  withheld,  or  value  at 
the  time  it  was  first  withheld,  where,  pending  dis- 
pute as  to  the  right,  it  becomes  greatly  depreciated 
m  value,  and  decree  giving  him  possession,  would 
be  no  compensation  for  injury  sustained,  73 

Decree  for  specific  performance  without  com- 
pensation, where  sale  plan  describes  a  well  of  water 
In  another  lot,  which  water  is  conveyed  to  lot  sold, 
but  the  other  lots  are  conveyed  away  by  vendor, 
without  any  reservaUon  to  plaintiff  of  right  of  water; 
costs  against  plaintiff,  where  compensation  the  sole 
cause  of  the  suit.  But  against  subsequent  purchaser, 
with  notice  of  plaintiff's  contract,  dismissed  without 
costs,  where  he  has  abandoned  his  contract,  but 
nven  no  notice  thereof  to  plaintiff  before  bill  filed, 
161 

Whether  on  a  bill  by  a  purchaser  for  specific 

performance,  the  Court  will  inquire  into  the  ade- 
quacy of  the  consideration,  where  the  esute  has 
been  sold  for  a  life  annuity,  287 

Right  of  trustee  of  estate  purchased  by  alien 

before  letters  of  denisation,  who  contracts  for  sale 
thereof,  and  before  title  is  perfected,  obtains  a  grant 
of  the  esUte  from  the  Crown,  to  specific  perform- 
ance sgainst  purchaser,  376 

Opening  biddings,  as  to  estate  sold  in  eight  lots, 

for  aggregate  sum,  amounting  to  300L  on  advance  of 
120/.,  399 

See  Covenant    Production  of  Documents. 

Voluntary  Gifi— Deed  of  gift  by  party  to  confidential 
agent  of  plate,  furniture,  &c.,  in  a  particular  room, 
at  the  death  of  donor,  not  aided  in  equity  or  allowed 
to  stand  if  effective  at  law,  where  donor  by  will,  dated 
two  years  subsequently,  bequeaths  all  his  plate, 
jewels,  furniture,  &c,  in  his  house,  to  trustees. 
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Question,  whether  such  deed  U  of  a  tettamentaiy 
nature,  401 
Voluntary  Gift,    See  Settlement. 

Waiver — Taking  oflBce  copy  of  answer  no  waiver  of 
right  to  move  to  take  answer  off  the  file  for  irregu- 
larity, where  name  of  infant  plaintiff's  next  friend 
mis-spelt  in  title  to  defendant's  answer,  68 

See  Pleading. 

Weak  Intellect.    See  Fund  in  Court. 

Will — Demurrer  for  want  of  equity  and  want  of  ]>ar- 
ties  overruled,  where  testator,  by  ninth  codicil, 
revoked  benefits  given  by  his  will  and  eight  previous 
codicils  to  plaintiff  and  other  persons ;  and  will  and 
nine  codicils  were  admitted  to  probate,  whereupon 
plaintiff  filed  a  bill,  charging  that  the  testator  exe- 
cuted the  ninth  codicil  through  the  fraud  which  was 
practised  upon  him  by  the  defendants,  the  executors, 
and  praying  for  a  declaration  that  he  might  be 
entitled  to  the  bequests  made  to  him  by  the  testator 
in  his  will  and  first  eight  codicils,  notwithstanding 
the  revocation  of  the  bequests  by  the  ninth  codicil, 
and  that  the  defendants,  the  executors,  might  be 
held  to  be  trustees  for  the  plaintiff  to  the  extent  of 
such  bequests,  59 


WHl—Gvcitinl  direction,  contained  in  early  part  of,  for 
the  payment  of  testator's  debts,  makes  real  estates 
equitable  assets,  unless  controuled  or  rebutted  by 
subsequent  clause  inconsistent  with  such  direction, 
68 

Question  whether  trust  of  personalty,  a  trust  for 

conversion  into  real  estate ;  and  whether,  where  no 
purchase  has  been  made,  the  next-of-kin  or  heir  of 
residuary  legatee  become  entitled  to  the  extent  to 
which  the  gift  fails  by  decease  of  parties  interested 
during  testator's  life,  173 

See  Devise.    Executor.    Legacy. 

fFt7 fieM— Amendment  of  return  of  commissioners  to 
examine,  12 

Intervening  Sunday  reckoned  in  computing  three 

days'  notice  of  examination  of  witnesses  de  bene 
etse,  283 

■ Form  of  demurrer  to  interrogatory  to  solicitor, 

on  the  ground  of  confidential  communications,  366 

-^ What  demurrer  to  interrogatory  on  the  ground 

of  privileged  communication  should  contain.  Where 
overruled,  witness  ordered  to  pay  the  costs,  400 

Word* — "  Whatever  I  may  die  possessed  of,"  held  to 
pass  real  estate,  262 

— -  See  Legacy,  and  Devise. 


BANKRUPTCY. 


Accountant  General — Appearing  upon  a  petition,  in 
which  no  relief  is  sought  against  him  personally, 
not,  under  the  general  rule,  entitled  to  his  costs, 
though  served  with  a  copy  of  the  petition,  38 

Act  of  Bankruptcy— \  &  2  Vict.  c.  110.  s.  8.  complied 
with,  where  demand  made,  and  notice  given  by 
husband,  and  affidavit  of  debt  made  by  wile  as  due 
to  herself  and  husband,  18 

not  committed,  if  approval  of  sureties  under 

1  &  2  Vict.  c.  110.  8.  8,  obtained  within  twenty-one 
days,  though  revocation  of  allowance  after  the 
twenty-one  days,  on  the  ground,  that  it  was  impro- 
perly and  fraudulently  obtained.  Parol  approval  of 
sureties  sufficient.  Power  of  commissioner  before 
twenty-second  day  to  revoke  approval  of  bond  and 
sureties,  22 

Trader  cannot  be  made  a  bankrupt  under  1  &  2 

Vict.  c.  110.  s.  8,  upon  a  debt  for  which  an  action 
could  not  be  maintained,  41 

Affidavit — Issuing  fiat  on  affidavit  of  petitioning  cre- 
ditor sworn  in  Scotland,  15 

Amendment — of  order  fur  substitution  of  petitioning 
creditor's  debt,  which  has  been  held  defective  in 
action  at  law.  Defendant  in  action  not  served  with 
petition  not  entitled  to  be  heard  in  opposition  to 
application  by  plaintiff  for  such  amendment,  40 

'  Refusal  of  application  that  amendment  of  order 

for  substitution  of  petitioning  creditor's  debt,  may 
be  made  without  prejudice  to  party  who  has  raised 
the  objection  in  action  at  law,  41 

Aeiignee — Commissioners  no  authority  to  prevent 
creditor  having  interest  adverse  to  rest,  from  voting 
in  choice  of,  11 

to  pay  costs  personally,  where  he  has  paid  a 

dividend  in  his  own  wrong,  and  compels  the  proper 
party  to  petition,  17 

Power  of  Court  to  charge  official  assignee  20/. 

per  cent,  interest,  25 

Semble,  assignee  who  has  become  bankrupt,  in- 
competent to  act  even  before  removal,  47 


Assignee — Where  allowed  to  bid  at  sale  of  bank- 
rupt's property,  49 

• Petition  for  removal  of,  by  creditor  who  has  not 

proved  his  debt ;  but  affidavit  by  solicitor  of  peti- 
tioner, as  to  his  belief,  not  sufficient  evidence  of  his 
being  a  creditor,  on  such  application,  50 

See  Third  Fiat. 

Assignment — Notice  of  assignment  of  policy  of  insur- 
ance, where  not  necessary,  29 

Banker — Where  short  bills  do  not  pass  to  assignees  of, 
66 

Bill  of  Exchange — Where  given  in  payment  of  debt, 
in  the  hands  of  indorsee  at  the  lime  of  act  of  bank- 
ruptcy and  issuing  fiat,  fiat  cannot  be  supported  on 
bill  or  original  debt,  32 

Short  bills  deposited  with  bankers,  on  opening 

an  account  with  them,  do  not  pass  to  their  assig- 
nees, though  the  depositor  indorsed  the  bills  to  the 
bankers,  to  enable  them  to  receive  the  proceeds, 
when  due,  and  drew  on  account  of  such  proceeds, 
36 

Certificate — Allowance  and  confirmation  of  certificate 
of  bankrupt,  who  has  become  lunatic,  on  affidavit, 
by  third  person,  that  it  has  been  obtained  without 
fraud,  17 

-~—  signed  by  two  out  of  four  commissioners,  allowed 
to  pass,  31 

Commiistoners—no  authority  to  prevent  creditor  voting 
in  choice  of  assignees,  11 

'  As  to  power  of,  to  revoke  approval  of  bond  and 
sureties,  under  1  &  2  Vict  c  1 10.  s.  8,  22 

Contempt— ComtX.  of  Review  no  power  to  alter  place  of 
custody  of  party  committed  for,  29 

Contingent  Debt,    See  Proof. 

Costs — Payment  of,  personally  by  assignee,  who  has 
paid  a  dividend  in  his  own  wrong,  and  compelled 
the  proper  party  to  petition  the  Court,  17 
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Cos^f— Bankrupt's  wife  who  petitions  Court,  not  sub- 
jected to,  35 

Where  Accountant  General  not  entitled  to,  38 

Assignees  not  entitled  to  their  costs  of  appearing 

on  a  petition  for  leave  to  prove,  where  they  have  no 
opposition  to  make,  though  they  have  been  served, 
50 

•^^  of  an  application  to  substitute  a  new  petitioning 
creditor's  debt,  directed  to  be  paid  out  of  the  estate, 
where  they  could  not  be  obtained  from  the  former 
petitioning  creditor,  50 

— >—  Proof  for  costs  of  Judgment  not  entered  op  before 
fiat,  by  reason  of  defendant  asking  for  time,  54 

See  Solicitor.    Trustee. 

Dividend — As  to  staying  order  for,  until  action  tried,  1 

—  Where  Court  will  not  interfere  to  give  assignees 

under  second  fiat,  in  which  15s.  in  the  pound  have 

not  been  paid,  the-  assets  collected  under  a  third,  13 

Eacepiiom  to  Registrar's  Repori-^Mode  of  excepting 
to  registrar's  report,  9 

Executor — Legatee  entitled  to  payment  in  full  out  of 
dividends,  where  executor,  who  was  also  a  residuary 
legatee,  had  part  of  his  testator's  estate  in  his  h!inds 
at  the  time  of  his  bankruptcy,  and  a  proof  had  been 
made  in  respect  thereof,  21 

Expttnging  Proof— ^n  application  of  single  creditor,  28 

Extent — Where  sum  in  court,  to  the  credit  of  a  bank- 
rupt's estate,  attached  by  sheriff  under  extent  against 
the  bankrupt,  and  Court  of  Exchequer  has  ordered 
it  to  be  transferred  into  that  court,  the  Court  of  Re- 
view will  not  give  effect  to  such  order,  except  on  a 
petition  in  which  the  question  of  the  right  of  pro* 
perty  can  be  determined,  38 

Fiat — Supersedeas  of,  with  costs,  where  creditor  keeps 
out  of  the  way  until  after  twenty-oiie  days  have 
expired,  to  avoid  being  paid  the  money,  10 

If  issuable  upon  affidavit  of  petitioning  creditor 

sworn  in  Scotland,  15 

Case  where  the  Court,  under  the  circumstances, 

permitted  tlie  description  of  the  petiduning  creditor's 
debt  to  be  altered  after  the  fiat  issued,  by  the  ad- 
dition of  the  name  of  another  creditor,.  29 

'—  Petition  by  bankrupt  to  annul,  on  the  ground  of 
insufficiency  of  petitioning  creditor's  debt,  allowed 
to  stand  over  to  substitute  another  debt,  32 

Renewed  fiat  to  place  more  distant,  on  account  of 

the  greater  facilitv  of  travelling,  33 

— —  Preference  to  fiat  sued  out  by  another  creditor, 
where  all  the  requisites  not  strictly  complied  with 
in  fiat  sued  out  by  creditors  ia  favour  of  the  bank- 
rupt, 33 

not  annulled  on  petition  of  parties  who  have  lain 

by  until  af\er  final  dividend  and  certificate,  3i 

See  Partners. 

/"ix/iirej— Where  subsequently  erected  fixtures  pass 
under  mortgage,  by  deposit  of  title-deeds  and  me- 
morandum, 27 

Indemnity,    See  Proof. 

Indictment — Allowance  to  bankrupt  to  enable  him  to 
defend,  not  made,  on  representation  that  his  acquittal 
would  be  beneficial  to  the  estate,  it' one  of  tlie  assig- 
nees object,  47 

Infant — Fiat  against,  not  superseded,  where  he  has 
held  himself  out  as  an  adult,  and  made  a  declaration 
on  oath  to  that  effect,  4 

In»pector — Appointment  of,  on  bankruptcy  of  part- 
ners, 4 

Jfidf^men/— Proof  for  costs  of,  though  it  is  not  actually 

entered  up  before  fiat,  54 
Jurisdiction.    See  Trustee. 

New  Series,  XI.— Index,  Chanc.  4*  Bankr. 


Legatee — Where  entitled  to  payment  In  full,  21 
Lunatic — Affidavit  of  third  person  sufficient  to  obtain 
allows  nee  of  certificate,  where  bankrupt  has  become 
lunatic,  17 
-^—  Committee  of,  semble  no  power  to  vary  or  ex- 
change debt,  or  alter  contracts  entered  into  with 
lunatic,  26 

Brother  of,  allowed  to  prove  and  vote  in  choice 

of  assignees,  31 

Mortgage— Eqmtuhle  mortga^  of  interest  of  equitable 
mortgagee  of  title-deeds  with  memorandum  of  de- 
posit, by  simple  deposit  without  delivering  memo- 
randum. Petition  of  equitable  mortgagee  for  sale 
need  not  be  served  on  an  incumbrancer,  whose  title 
was  prior  to  that  of  the  mortgsigor,  10 

Equitable  mortgagee  of  railway  shares  entitled, 

on  a  sale  thereof,  to  be  repaid  out  of  the  proceeds 
the  amount  of  calls  paid  by  him  to  prevent  a  fi>r- 
feiture,  49 

See  Fixtures.    Ship  and  Shipping. 

Notice,    See  Partners. 

Official  Assise.    See  Assignee. 

Order  and  Disposition — Property  of  party  who  has  been 
twice  bankrupt,  and  is  permitted  to  trade  and  ac- 
quire property  without  interfisrence  on  the  part  of 
the  assignees  or  creditors  imder  the  second  bank- 
ruptcy, on  his  becoming  bankrupt  a  thicd  time,  in 
the  first  instance  distributable  under  the  third  fUt; 
and  creditors  under  the  second  fiat  onl^  entitled  to 
the  surplus,  though  they  had  not  received  15s.  in 
the  pound.  Sembie,  parties  interested  under  a  second 
fiat,  under  which  15s.  in  the  pound  was  not  paid, 
bound  by  their  acquiescence  in  the  subsequent 
trading  of  the  bankrupt,,  though,  from  ignorance  of 
the  first  bankruptcy,  they  were  not  cognizant  of  their 
righu,  52 

Parties— Who  entitled  to  be  heard,  40 

Par/jters— Where  no  legal  partnership  held  to  exi«t 
between  bankrupt  and  creditor,  and  proof  not  ex- 
punged, 1 

Order  for  meeting  to  appoint  inspector,  with 

power  to  collect  separate  estate  of  one  partner,  and 
to  bring  any  action  or  suit  in  the  names  of  the  assiff- 
nees  of  the  joint  estate,  indemnifying  them ;  the 
money  to  be  paid  in  to  the  bankers  of  the  joint 
estate,  with  the  usual  order  for  leave  to  oae  books 
and  papers,  4 

-^—  17tn  section  of  6  Geo.  4.  c.  16.  not  applicable 
where  partnership  dissolved  before  first  fiat  issued ; 
but  where  accounts  and  estates  are  blended.  Court 
will  direct  the  second  fiat  to  be  issued  to  the  com- 
missioners under  the  first  fiat,  21 

*—  Doctrine  of  notice  not  applicable  on  assignment 
of  debts  from  old  to  new  firm,  and  where  debts  very 
numerous  and  small,  so  as  to  prevent  property  pass- 
ing to  assignee  as  in  the  order  and  disposition  of  the 
bankrupt,  25 

-  See  Proof. 

Petitioning  Creditor's  Debt—l?Brty  disputing  the  va- 
lidity of  the  petitioning  creditor's  debt  in  an  action 
at  law,  brought  against  him  by  the  assignees,  not 
entitled  to  an  order,  that  no  proceedings  should  be 
taken  for  the  substitution  of  another  pftitioning  cre- 
ditor's debt,  without  notice  to  him,  15 

Alteration  by  adding  another  name,  29 

Time  to  substitute,  when  allowed,  32 

Where  other  creditors  may  unite  with  petition- 
ing creditor,  (part  of  whose  debt  turns  out  not  to  be 
owing  to  him,)  In  petition  that  fiat  shall  proceed. 
Whether  section  18.  of  6  Geo.  4.  c.  16.  applies 
where  alleged  debt  of  petitioning  creditor  had  no 
existence,  46 
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Petitioning  Creditor's  De6<  — Costs  of  substituting 
new«  how  to  be  paid,  50 

See  Bill  of  Exchange. 

Policy  of  Ittiurance-^yf  here  policies  of  insurance  or 
shares  in  a  bank  assigned  without  notice,  the  parties 
claiming  them,  as  in  the  order  and  disposition  of  the 
bankrupt,  must  bring  proof  of  reputation  of  owner- 
ship in  the  bankrupt,  29 

Practice --kt  to  staymg  order  for  dividend  until  action 
tried,  I 

As  to  an  appointment  of  inspector,  4 

—  As  to  excepting  to  registrar  s  report,  9 

-^—  As  to  stating  reasons  of  rejecting  proof  in  peti- 
tion to  prove,  18 

-^—  As  to  amending  order  for  substitution  of  petition- 
ing creditor's  debt,  40 

Principal  and  iSiire/y— Where  surety  indebted  to  the 
principal,  and  both  become  bankrupt,  and  the  cre- 
ditor proves  against  the  surety,  and  receives  divi- 
dends from  his  estate,  such  dividends  cannot  be 
made  the  subject  of  a  cross-proof  or  set-off  as  against 
the  debt  of  the  surety  to  the  principal,  unless, 
setnble,  the  creditor  receives  his  whole  debt  from  the 
surety's  estate,  43 

Prisoner ,    See  Contempt. 

Proof— Right  of  creditor,  who  has  received  bills  for 
amount  of  soods  sold,  to  prove  for  some,  and  pro- 
ceed at  law  for  the  others,  7 

•>—  Where  payment  of  debt  postponed  for  a  given 
time,  as  an  indemnity  to  the  debtor  sgainst  a  con- 
tingent loss,  debt  may  be  proved,  but  dividends  re- 
tained in  the  meantime,  9 

No  assumption  on  petition  to  prove,  that  com- 

missioner  in  rqecting  proof  stated  his  reasons,  18 

'•'—  Application  of  single  creditor  to  expunge  proof 
on  contingent  debt,  although  contingency  might 
never  happen,  28 

by  brother  of  lunatic,  SI 

— — -  of  debts  paid  after  bankruptcy,  by  party  whom 
the  bankrupt  agreed  to  indemnify  agamst  debts  to 
which  they  were  jointly  liable,  34 

i—  A.  &  B,  country  bankers,  being  indebted  to  W. 
&  Ca,  their  London  correspondents,  induced  B.  & 
C,  who  were  partners  in  trade,  to  secure  their  debt, 
by  giving  separate  promissory  notes,  and  accepting  a 
bill  drawn  on  them  by  A.  &  B.  B.  &  C.  alone  had 
overdrawn  their  accounts  with  A.  &  B.  In  this  state 
of  things,  the  two  firms  became  bankrupt  W.  & 
Co.  proved  against  the  separate  estates  of  B.  and  C, 
on  tne  notes  of  hand  for  part  of  their  debt,  and 
against  their  Joint  estate  on  the  bill  of  exchange,  for 
the  remainder  of  the  debt.  They  also  proved  against 
the  separate  estate  of  A,  on  a  note  of  hand  he  had 
given  for  the  whole  debu  The  assignees  of  A.  &  B. 
(under  an  order  of  the  Court)  proved  against  B,  & 
C,  for  a  debt  of  a  larger  amount  than  W.  &  Co.'i 
proof;  and  th.*y  also  proved  against  C.  for  a  debt  of 
a  smaller  amount : — Held,  that  neither  the  estates  of 
B.  &  C,  nor  of  C.  alone,  were  entitled  to  reduce  the 
proof  of  A.  &  B.  against  them,  or  to  a  cross  proof  in 
respect  of  the  dividends  paid  to  W.  &  Ca,  43 

—  Party  supplying  goods  for  outfit  of  ships  belong- 
ing to  bankrupts  and  other  persons,  not  entitled  to 
proof  against  joint  estate  of  bankrupU,  for  the  pur- 
pose of  voting  in  choice  of  assignees,  or  assenting  to 
the  certificate,  55 

—- ~  See  Principal  and  Surety.    \Vages. 
iVfltter/y>-Te8tator's  goods  used  by  executrix  and  her 

after-taken  husband  as  their  own  property,  pass  to 

assignees  of  husband,  35 


Railway,    See  Mortgage. 

Registrar's  Report.    See  Exceptions  to.    Scandal  and 

Impertinence. 
Reputed  Ownership,    See  Policy  of  Insurance. 

Salary— Semhle,  the  payment  of  liz  months'  salary  to 
a  clerk  or  servant,  will  be  made  when  a  balance  in 
favour  of  the  estate  is  ascertained,  and  before  a  divi- 
dend is  declared,  49 

jS!(i2e— Where  assignee  not  allowed  to  fix  reierved 
bidding,  18 

See  Assignee.    Solicitor. 

Scandal  and  Impertinenee-^Vvadvag  simply  either 
scandal  or  impertinence  exceptionable,  where  refers 
ence  to  registrar  to  find  scandal  and  impertinence,  9 

See  Wages. 

Aroan/— Mate  or  seaman  a  servant  within  6  Geo.  4. 
c.  16.  s.  48.  Costs  of  working  fiat  entitled  to  pri- 
ority before  servants'  wages,  24 

See  Salary. 

SMp  and  Shipping'-?9ii\t*  who  have  advanced  money 
on  the  security  of  a  ship  transferred  to  them  upon 
trust  for  sale,  not  disclosed  on  the  registry,  become 
owners  of  such  ship,  by  assuming  the  controul  over 
it  upon  the  bankruptcy  of  the  transferrors,  19 

See  Proof 

5b/ici/or— Case  where  the  Court  refused  to  allow  the 
solicitor,  who  had  given  an  indemnity  to  the  sheriff, 
who  was  in  possession  of  some  of  the  bankrupt's 
effects,  to  retain  the  produce  of  those  effects  until  be 
was  re-indemnified  by  the  assignees,  6 

Provinon  for  satisfaction  of  solicitor's  bill  of 

costs,  on  successful  petition  of  uncertificated  bank- 
rupt, 46 

Leave  to  bid  at  sale  of  bankrupt's  property,  of 

wliich  he  was  mortgagee,  48 

Statute-\  &  2  Vict.  c.  flO.  s.  8,  18 

1  &  2  Vict  c.  110.  s.  8,  as  to  revocation  of  allow- 
ance of  bond  and  sureties,  22 

6  Geo.  4.  c.  16.  s.  18,  46 

Section  58  of  6  Geo.  4.  c.  16,  54 

1&2  Vict  Clio. 

Supersedeas—of  fiat  sued  out  by  creditor  in  favour  of 

the  bankrupts,  33 
See  Fiat    Infant 

Third  Fjo/— Assignee  under  second  fiat,  where  ISt.  in 
the  pound  not  paid,  not  entitled  to  interference  of 
Court  to  obtain  asseU  collected  under  third,  13 

Rights  of  creditors  under  second,  with  respect  to 

distribution  of  property  of  bankrupt  where  they 
have  not  received  15s.  in  the  pound,  52 

Tnu/— Bankrupt  trustee  guilty  of  breach  of  trust,  not 
entitled  to  his  costs  of  appearing,  on  a  petition  by 
the  cestui  que  trusts,  for  liberty  to  prove  against  hu 
esUte.  Leave  for  third  person  to  prove  against  the 
estate  of  a  bankrupt  trustee,  thouj$h  there  was  a 
solvent  co-trustee,  16 

Jurisdiction  of  Court  of  Review  to  remove  trustee 

of  real  property  in  Ireland,  where  he  lias  become 
bankrupt  in  Kngland,  48 

-  See  Property. 

IFd^M— Incompetency  of  assignees  to  withhold  the 
payment  of  wages  or  salary  to  a  clerk  or  servant, 
upon  an  alleged  case  of  neglect  of  duty,  unless  pre- 
pared to  go  into  evidence  to  shew  such  neglect  If 
nut,  allegations  to  that  effect  struck  out  as  scandalous 
and  impertinent,  12 

See  Salary. 
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